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Southern  District  of  J\'6W-  York,  ss. 

Be  it  remembered,  that  on  the  tenth  day  of  January,  in  tli<»  forty-tusi  year  of  tlie  Independence 
of  the  United  States  ot  America,  Daniel  Rogers,  of  llie  said  di.Htrict,'huth  deposited  in  this  olTice  the 
(L.S.)  title  of  a  book  the  right  whereof  he  claims  as  author  and  proprietor,  in  the  words  and  figures  follow- 
ing, to  wit : 

The  New-York  City-Hall  Recorder,  for  the  year  1816  ;  containing  Reports  of  the  most  Interesting  Trials 
"  and  Decisions  which  have  arisen  in  the  various  Courts  of  Judicature,  for  the  Trial  of  Jury  Causes  in  lh« 
*'  Hall  during  that  year,  particularly  in  the  Court  of  Sessions.    With  Notes  and  Remarks,  Critical  and  Ex- 
planatory.    By  Daniel  Rogers,  Counsellor  at  Law." 

In  conformity  to  the  Act  of  the  Congress  of  the  United  Stales,  entitled,  "An  Act  for  the  Encourage- 
ment of  Learning,  by  securing  the  copies  of  Maps,  Charts,  ajid  Books,  to  the  authors  and  proprietrjrs  of 
such  copies,  during  the  time  tlierein  mentioned."  And  also  loan  Act  entitled  "An  Act,  Supplflmentary 
to  an  Act,  entitled  '  An  Act  for  the  Encouragement  of  Learning,  by  securing  the  copies  of  Maps,  Charts, 
and  Books,  to  the  authors  and  proprietors  of  such  copies,  (iuring  the  times  therein  mentioned,'  and 
tfXtendiog  the  b«nefit8  thereef  to  the  arts  of  designing,  engraving,  and  etching  historical  and  oilier  prints." 

THERON  RUDD, 
Ckrk  (ffike  Southern  District  ofJ^Tevo-York. 


PREFACE. 


THE  plan  upon  which  this  publication  has  I 
been  conducted,  has  already  been  developed  in  , 
the  La,nthly  numbers  issued  to  subscribers. — 
To  illustrate  and  enforce,  by  examples  deduced 
from  a  variety  of  cases,  the  g-cnuine  principles 
of  morality  ;  and  to  convey  to  the  public,  in 
language  clear  and  perspicuous,  Icg-al  princi- 
ples, important  to  be  understood  and  known  by 
every  citizen,  are  the  primary  objects  to  which 
this  publication  has  been  devoted. 

In  the  selection  of  cases,  the  editor  has  been 
actuated  by  an  ardent  desire  of  promoting-  the 
welfare  of  the  rising-  generation.  He  has  en- 
deavoured to  pre-icut,  from  time  to  time,  for 
the  instruction  of  youth,  cases,  wherein  the 
awful  consequences  of  early  profligacy  and 
abandonment  of  principle  are  displayed. 

The  editor  has  also  endeavoured  to  render 
his  work  a  complete  register  of  the  principal 
business  in  the  Court  of  Sessions  during  the  { 
year.    Those  cases  wherein  important  points  of  i 
law  were  discussed  he  has  reported  ;  wliile  ca-  j 
ses  of  minor  importance  have  been  presented  in 
a  general  summary.  [ 

It  will  be  found  that  the  editor,  although  , 
not  confined  to  any  particular  court  for  the  ' 
trial  of  jury  causes   in  the  Hall,  has,  ne-  ; 
vertheless,  selected   the  principal   materials  j 
for  his  work  from  the  Sessions.     He  con-  | 
sidered  criminal  causes,  generally,  the  most  j 
useful  and  interesting  to  the  community.    No  ■ 
%vork  of  reports  in  criminal  cases  had  been  pub-  i 
lished  in  this  State  ;  and  the  editor  found  that, 
in  relation  to  civil  causes,  the  subject  thereof, 
if  not  exhausted,  had  been  ably  explored  and 
investigated,  in  the  excellent  Cases  and  Re-  | 
ports  of  Colman,  Caines,  and  Johnson.  I 

In  the  progress  of  the  work,  the  editor  has  ! 
profited  much  from  the   friendly  suggestions  : 
from  time  to  time  offered,  especially  by  the  for- 
mer gentleman,  whose  opinions  he  considered 
highly  valuable,  and  entitled  to  great  conside-  i 


ration.  But  it  has  been  suggested,  that  the 
work  ought  to  have  been  contined  barely  to  the 
fucts  arising,  and  the  points  of  law  decided,  in 
each  case  rej^orted. 

The  editor  apprehends  that  those  who  have 
advanced  this  suggestion,  have  not  sufficiently 
understood,  or  considered,  the  circumstances 
under  which  the  undertaking  was  commencedj 
or  the  general  scope  and  design  of  the  publica- 
tion. Had  the  work  been  designed  exclusively 
for  the  library  of  the  lawyer,  the  editor  would 
not  have  considered  himself  justifiable  to  have 
adopted  a  different  course  from  that  suggested. 

But  the  editor  felt  himself  under  peculiar  ob- 
ligations to  the  early  patrons  of  his  underta- 
king ;  for  should  his  labours  prove  of  any  utili* 
t}',  it  must  be  attributed  solely  to  their  liberal- 
ity. He  found  that  his  patrons  consisted  of 
tlie  citizens  at  large  ;  many  of  whom,  unac- 
customed to  dry,  abstract  speculations,  would 
little  relish  a  publication  confined  to  them  ex- 
clusively. 

He  therefore  considered  it  his  duty,  by  con- 
sulting,iu  some  measure, the  taste  of  his  patrons, 
to  endeavour  to  render  his  work  generally  use- 
ful. For  this  reason  the  work  has  not  been  ren- 
dered subservient  to  the  exclusive  use  of  any 
particular  professsion  :  it  would  have  been  un- 
grateful in  the  editor  so  to  have  done.  The 
publication  is,  professedly, of  a  mixed  character, 
and  calculated  rather  to  subserve  the  interests 
of  general  literature. 

Nor  does  the  editor  conceive  tliat  the  admis- 
sion of  some  pieces  in  the  progress  of  his  work, 
manifestly  of  a  light  trivial  nature,  can  detract 
from  its  general  merit,  should  it  be  entillcd  to 
any. 

The  pubhcation  is  not  elementary,  or  a  con- 
tinued essay  on  any  particular  subject.  Tlie 
several  reports  are  insulated,  and  stand,  inde- 
pendent of  each  other,  on  their  own  fourdation. 
Even  iH  those  reports  wherein  pleasantry  has 
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been  indulg-ed,  the  judicious  mind  will  readily 
disting-uish  triflinp;'  excursions  of  fancy,  from 
the  real  merits  of  the  case,  or  the  decisions  of 
the  court. 

While  returning'  his  unfei{^ned  thanks  to  the 
court  and  counsel,  for  any  assistance  which 
may  have  been  rendered  in  the  progress  of  liis 
work,  the  editor,  in  reg"ard  to  what  is  reported 
as  fallin!^  from  them,  earnestly  claims  their  in- 
dulg^cnce.  Ho  fears  that,  in  this  respect,  he 
may  not  have  done  them  justice.  He  has  aim- 
ed rather  to  transmit  faithfully  to  the  public, 
ideas,  which  are  ever  immutable  in  their  nature, 
than  the  language,  in  which  those  ideas  were 
conveyed. 

Notwithstanding^  the  many  difficulties  inse- 
parable from  an  infant  publication,  and  the  pe- 
culiarcircumstances  under  which  this  was  com- 
menced, it  is  hoped  that  it  will  prove  particular- 


I  ly  useful,  as  a  book  of  reference,  to  the  couu- 
try  mag-istrate  and  g-enlleman,  to  the  studeikt 
I  and  young-er  members  of  the  profession,  who 
j  have  not  been  in  the  habit  of  attending-  jury 
I  trials.    And  may  not  the  value  of  many  of  the 
reports,  in  point  of  authority,  be  justly  consid- 
I  ered  enhanced,  by  reason  that  the  mag-istrate, 
who  presides  in  the  Court  of  Sessions,  has  bcea 
five  years  ajudg-e  of  the  Supreme  Court  of  this 
I  State  ' 

I  On  the  whole,  should  the  labours  of  the  edi- 
I  tor  redound  to  the  benefit  of  the  profession,  he 
I  would  be  highly  gratified  ;  not  less  so  by  the 
I  consideration,  that  the  examples  and  admoni- 
I  tions  contained  in  the  publication,  should  ope- 
rate in  arresting  the  progress  of  vice,  in  deter- 
I  ring  the  young  and  inexperienced  from  the 
j  commission  of  crime,  and  in  meliorating  tiie 
general  conditwn  of  hirmajiity. 
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la  the  second  column  of  page  105,  the  names  marked  in  Italic?,  are  not  designed  to  extend  to  the  name,  gencraliy, 
but  merelv  to  the  particular  character  in  the  case  inamediately  preceding,  and  those  in  the  cases  in  that  page. 

In  the  first  column  of  page  138,  in  the  nineteenth  line  from  the  bottom,  after  the  word  '■'■offence'^  read  "■in  < 
moralpoint  of  view,''''  and  a  correspondent  addition  is  o  be  made  in  the  marginal  note  at  the  head  of  the  caee. 

In  the  first  column  of  page  182,  in  the  lourth  and  fifth  lines  from  the  bottom,  (or  prisorurs  va^i^  persons. 

In  the  second  column  of  j  age  185,  in  the  tenth  line  from  the  head  of  the  page  the  words  "  on  the  si/^gesHon 
of  the  coicrt,''''  are  to  be  omitted. 
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Court  of  Sessions. 

January  Term^  1816. 
Before  the  Hon.  JACOB  RADCLIFF,  Mayor, 
JOHN  B.  COLES,  >  ^j^,^^ 

JOHN  RODMAN,  District  Attorney. 

Macomb,  Clerk. 
The  following-  citizens  were  sworn  in  as 
Grand  Jurors,  and  charg-ed  accordingly  by  his 
HoQor  the  Mayor : 

Nicholas  C.  Everitt,  Foreman. 
Charles  Town,  Robert  C.  Barfe, 

Abr'm  Schermerhorn,  Joel  Post, 
Robert  G.  Watts,         Henry  Heiser, 
Abraham  Riker,  Robert  Trolp,  jun. 

John  Retd,  Wm.  Colgate, 

P^Iartin  W.Brett,        Samuel  Webb, 
Benjamin  Birdsall,      Nich.  G.  Rutgers, 
Wm.  Bradford,  jun.       Joseph  Rose, 
James  Oaklef,  James  R.  Bartine. 

Alex'r  Phoemx, 

(forgiiry.) 
JOSEPH  RHODES'  CASE. 

An  indictment  for  the  forfrery  of  a  10  dollar  bill  will  lie 
where  a  2;enuine  one  dollar  bill  is  altered  to  a  ten.  If  a 
man  passes  such  bill,  there  must,  nevertheless,  be  suffi- 
cient testimony  produced  to  convince  the  Jury,  either 
that  he  committed  the  forgery,  or  passed  the  bill, 
knowing  it  to  be  forged. — Such  knowledge  may  be  de- 
rived from  circu;nstances. 

Rodman,  Counsel  for  prosecution. 

Hawkins  &  Wilson,  Counsel  for  prisoner. 
The  prisoner  was  indicted  for  the  forgery  of 
a  10  dollar  bill  on  the  Bank  of  America ;  and 
the  indictment  contained  a  count  for  passing 
and  uttering  said  bill,  knowing  it  to  be  forged. 
The  bill  was  produced,  and  was  admitted  to  be 
a  genuine  one  dollar  bill  on  that  Bank,  but  al- 
tered to  a  ten,  by  erasing  the  word  one  in  the 
body  of  the  bill  and  inserting  ten,  and  by  other 
corresponding  alterations  in  other  parts,  all  of 
which  were  very  badly  executed. 

It  appeared,  that  on  the  evening  of  the  13th 
day  of  November  last,  the  prisoner  was  (with 
others)  in  a  tavern  in  this  city,  kept  by  Mr. 
Van  De  Water,  and  told  his  wife,  that  if  she 
ivould  change  him  a  10  dollar  bill,  he  would 
get  something  to  drink.  He  then  handed  to 
her  the  bill,  and  she  suspecting  it  to  be  a  bad 
one,  gave  it  to  her  husband  to  examine,  who 
was  then  present,  and  asked  him  if  he  could 
change  it ;  he  said  he  would  go  out  and  see, 
but  went  out  for  the  purpose  of  procuring  a 
watchman.  When  he  returned  with  the  watch- 
man, the  prisoner  was  gone  ;  and  soon  after, 
those  who  came,  and  were  with  him,  left  the 
house. 


By  the  testimony  of  Mrs.  Van  De  Ware:*,  it 
appeared,  that  soon  after  her  husband  went  out, 
the  prisoner  told  her,  that  if  he  did  not  return, 
she  must  give  the  change  to  one  of  the  by-stand- 
ers,  not  designating  him.  He  then  went  out, 
and  did  not  again  return  for  his  change.  T-  e 
prisoner  first  came  in  with  another  man,  with 
whom  he  conversed  and  seemed  to  be  intimate. 
The  witness  was  not  positive,  but  tbougf  t  that 
the  bill  produced,  from  its  generi^l  coiiij  lexion, 
was  that  which  the  prisoner  offered  her  for 
change.  Her  husband  corroborated  her  rela- 
tion, and  further  swore,  that  the  bill  produced 
was  the  same  which  his  wife  had  given  him  to 
examine. 

The  prisoner  ^as  a  farmer  of  some  property, 
living  in  New- Marlborough,  Orange  Couriiy, 
and  testimony  was  produced  both  to  ini]v»-ach 
and  establish  his  good  character.  The  detail 
of  this  testimony  is  not  material,  as  the  Court 
charged  the  Jury  that  it  stood  balanced.  It 
further  appeared,  that  Van  De  Water  had  been 
sentenced  to  the  State  Prison  before  this  time, 
but  had  received  a  pardon. 

The  Counsel  for  the  prisoner  contended,  that 
the  future  hopes  and  prospects,  nay,  the  very 
existence  of  t'le  prisoner,  depended  on  a  siiig-le 
witness ;  and  that  witness,  connected  by  tiie 
endearing  relation  of  wife,  to  a  man  whose 
turpitude  not  even  a  pardon  could  wipe  away. 
That  a  woman,  standing  in  that  relation  to  such 
a  man,  must  necessarily  be  under  his  influence. 
Their  interests,  their  fame,  are  inseparable. 
The  testimony  was  impure  at  its  source,  and 
every  stream  flowing  therefrom  is  contami- 
nated. 

The  Counsel  contended,  that  from  the  cir- 
cumstances in  this  case,  it  might  fairly  be  pre- 
sumed, that  the  relation  given  by  the  prisoner 
was  correct.  This  relation  was,  thr.t  one  of 
the  by-standcrs  handed  the  prisoner  the  bill,  to 
get  changed  at  the  bar,  and  he  innocentlj 
handed  it  to  the  woman  to  change  for  something 
to  drink,  and  told  her  to  give  the  change  to 
the  owner  of  the  bill.  There  was  a  nurrber  of 
persons  collected — all  was  bustle  and  confu- 
sion ;  and  is  any  tiling  more  common,  more 
natural,  than  the  relation  of  the  prisoner.-* 
There  were  strong  circumstances  to  show,  tliat 
the  prisoner  was  not  the  original  possessor  of 
the  bill.  No  combination  is  pretended,  and 
without  it  the  prosecution  falls  to  the  ground. 

The  indictment  is  defective,  and  varies  from 
the  testimony.  It  is  for  the  forgery  of  the  bill  in 
question,  and  contains  no  count  for  altering  the 
same.  This  was  indispensable.  The  words  of 
the  statute,  (1  vol.  N.  R.  L.  p.  404.  ^  1. 
must  be  strictly  pursued.    The  ■counsel  her 
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read  a  case  from  2d  vol.  East's  Crown  Law,  p. 
086,  in  support  of  the  position.  But  is  it  probable, 
is  it  possible,  said  the  Counsel,  that  a  respectable 
farmer  from  the  country  -houid  hazard  his  very 
existence  for  the  paltry  sum  of  nine  dollars  ? 

Mr.  Rodman  complimented  tlie  opposite 
Counsel  for  their  zeal  and  ingenuity,  and  pro- 
ceeded to  state  to  the  Jury,  that  the  indictment 
was  sufficient,  and  the  proof  was  in  perfect  co- 
incidence, according  to  the  principles  of  Cri- 
minal Law.  Tlie  Counsel  here  adverted  to  a 
case  (2d  East's  Crown  Law,  p.  978.)  to  show, 
that  if  any  part  of  an  instrument  was  altered, 
an  indictment  for  the  forgery  of  the  whole  in- 
strument will  lie.  He  adverted  to  the  facts 
and  circumstances  of  the  guilt  of  the  prisoner 
detailed  in  the  testimony.  The  circumstance 
of  presenting  it  for  change,  and  when  the  land- 
lord went  out,  his  leaving  the  house,  and  tell- 
ing the  woman  to  give  it  to  another,  was  sus- 
picious. He  did  not  return  for  his  change. — 
Had  he  not  been  guilty,  would  he  not  have  re- 
turned? Did  not  the  conduct  of  the  whole, 
then  present,  show  a  combination  ?  On  the 
whole,  said  the  Counsel,  this  crime  is  of  the 
greatest  magnitude  in  its  consequences.  So- 
ciety has  a  claim  on  tlie  Jury  to  exert  their  ef- 
forts to  check  the  progress  of  a  great  and  in- 
creasing evil. 

His  Honor  the  Mayor  charged  the  Jury-,  that 
the  material  charge  in  the  indictment  was,  that 
the  prisoner  had  a  false  bill  in  his  possession, 
knowing  it  to  be  false  ;  that  the  evidence,  if 
true,  corresponded  with  the  second  count  in  the 
indictment.  The  principal  question  for  the 
decision  of  the  Jury  is,  did  the  prisoner  pass  this 
bill,  knowing  it  to  be  forged?  This  question, 
as  in  most  others,  relative  to  tiie  knowledge  of 
a  man,  depends  on  the  whole  circumstances  of 
the  case.  His  Honor  here  recapitulated  the 
circumstances  :  the  prominent  one,  deserving 
the  attention  of  the  Jury,  was,  that  when  the 
prisoner  went  out,  he  told  the  woman,  that  if  he 
did  not  call  for  the  change,  she  must  give  it  to 
some  other  ;  and  that  he  did  not  again  return. 
Had  he  not  known  the  bill  bad,  would  he  not 
have  naturally  returned  for  his  change  ?  In 
snch  cases,  however,  the  Jury  were  the  sole 
judges  of  the  law  and  fact. 

The  Jurors,  after  retiring  for  some  time,  re- 
turned with  a  verdict  of  JSTot  Guilty.  He  was 
discharged,  on  payment  of  costs. 


WILIJAM  PIERCE'S  CASE. 
If  a  man  has  in  possession,  and  passes  counterfeit  bills, 
in  the  traverse  of  an  indictment  under  the  statute  for 
having  in  his  possession  counterfeit  bills,  knowing 
them  to  be  such,  it  is  a  matter  of  inference  to  be  left 
with  the  Jury,  to  be  gathered  from  the  whole  circum- 
stances of  the  case,  whether  he  kne  iv  the  bills  to  be  bad. 
Rodman,  Counsel  for  prosecution. 
Hawkins  &  Price,  Counsel  /or  prisoner. 
This  was  an  indictment  under  the  statute 
(1  vol.  N.  K.  Laws,  p.  406.  $  9.)  against  the 


prisoner,  for  having  in  his  possession  foiled 
notes,  with  an  intent  of  passing  them,  knowing 
them  to  be  such.  When  the  prisoner  was  first 
arrested  by  Conklin,  one  of  the  constables  of 
this  city,  he  had  a  number  of  bad  bills  in  his 
possession,  which  he  endeavoured  to  conceal, 
by  grasping  them  in  his  hand,  from  which  they 
were  with  some  ditficulty  wrested.  A  tliird  per- 
son, at  this  time,  was  present,  to  whom  the  pri- 
soner had,  before  that  time,  passed  a  5  dullar 
bill,  which  was  also  spurious,  and  which  the 
prisoner  admitted  that  he  had  so  passed,  lie 
had  also  in  his  |)ossession  about  tliree  dollars 
good  money,  which  he  acknowledged  he  had 
received  in  change  for  a  5  dollar  bill  which  was 
bad,  and  attached  to  the  indictment.  \\  hen  he 
was  first  arrested,  however,  he  denied  having 
any  notes  in  his  jiossession. 

The  pri.soner  first  offered  one  of  these  bad 
bills  to  an  oyaterman  to  change  ;  who,  with 
the  prisoner,  referred  it  to  the  third  person 
above  mentioned,  for  examination,  who  g"ave 
information  to  Conklin,  when  the  prisoner  was 
a]>preheuded. 

The  C  ounsel  for  the  prisoner,  in  a  very  hand- 
some appeal  to  the  Jury,  contended,  tliat  the 
principal  ingredient  to  constitute  the  guilt  of 
the  prisoner,  in  this  case,  was  wanting.  It  was 
not  shown,  that  he  kneiv  the  bills  which  he  had 
in  his  possession  were  bad.  That  persons  from 
the  countr}',  not  acquainted  with  the  bills  of  the 
several  Banks,  are  not  presumed  to  know  a 
false  from  a  true  bill.  Tlie  Counsel  adverted 
to  the  anxiety  displayed  by  Conklin,  the  wit- 
ness on  behalf  of  the  prosecution  ;  and  although, 
said  the  Counsel,  the  vigilance  of  tlie  Police  of- 
ficers is  praiseworthy,  yet  the  situation  in 
which  they  are  so  frequently  placed,  is  neces- 
sarily calculated  to  give  their  minds  an  imper- 
ceptible bias  against  the  offender,  unfavorable 
to  the  developement  of  tiulh. 

Mr.  Rodman  contended,  that  the  tcstimouT  in 
this  case  was  sufficient  to  show  that  the  prison- 
er knew  these  bills  to  be  bad.  Would  he, 
when  he  was  asked  if  he  had  any  more  of  those 
notes,  deny  that  he  had,  had  he  not  known 
them  bad  .'  Would  he,  if  innocent,  when  called 
on  by  the  ofLcer,  have  concealed  the  bills  in 
j  his  hands  ?  These  circumstances  fully  establish 
his  guilt.  Why  has  he  not  satisfactorily  ac- 
counted for  having  them  in  his  possession  ?  Why 
not  show  of  whom  he  received  them  .-  He  con- 
cluded by  reminding  the  Jury,  that  the  crime 
of  which  the  pri.soner  was  charged,  was  serious 
in  its  nature,  and  struck  deep  at  the  root  of  so- 
ciety. 

The  Mayor  charged  the  Jury,  that  the  prin- 
cipal point  of  inquiry  in  this  case  was,  whether 
the  prisoner  knew  the  notes  in  question  to  be 
spurious  •,  that  a  knowledge,  in  such  cases,  was 
generally  gathered  from  circumstances. because 
;  ositive  proof  could  scarcely,  if  ever,  be  ob- 
tained. His  Honor,  after  recapitulating  the 
circumstances,  left  it  in  charge  to  the  Jury 
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from  the  whole  circumstances,  to  ascertain 
whether,  at  the  time  of  the  arrest,  the  prisoner 
knew  the  bills  in  his  possession  were  bad.  The 
Jury,  without  retiring,  pronounced  him  Guilty. 

The  Court  sentenced  him  to  imprisonment  in 
the  State  Prison  for  seven  years. 


(grand  larceny.) 
JAMES  RIDGWAY'S  CASE. 
Where  one  of  two  partners  dies,  leaving  a  will,  and  be- 
fore his  executors  proceed  to  the  execution  of  their 
trust,  and  before  any  distribution  of  the  propertj-  of 
the  testator  is  made,  a  part  of  the  patnei-ship  propert}- 
is  stolen  from  the  possession  of  the  survivor  ;  an  alle- 
gation in  an  indictment  for  Larceny,  that  the  property- 
stolen  belonged  to  the  survivor,  and  the  executors  of 
the  deceased,  without  naming  the  executors,  is  suffi- 
ciently laid. 
Hamilton,  Counsel  for  prosecution. 
BoGARDus  &  Hawkins,  Counsel  for  prisoner. 

The  prisoner  was  indicted  for  Grand  Larceny, 
in  stealing  seven  boxes  of  soap,  stated  in  the  in- 
dictment as  the  property  of  Peter  Allaire  and 
the  executors  of  James  Jay.   It  appeared,  that 
Allaire  and  Jay  were  in  partnership  in  the  soap- 
making  business  ;  that  Jay  died,  and  Allaire  j 
sun'ived  him  in  the  business ;  and  the  property  ! 
in  question  was  taken  before  any  division  or  i 
distribution  thereof  had  been  made,  or  the  exe-  | 
outers  of  Jay  had  done  any  act  in  relation  to 
the  will.  It  appeared,  that  on  the  19th  of  De- 
cember last,  the  staple  was  drawn  from  the  door  { 
of  the  store-door  wherein  the  soap  was  deposit- 
ed, and  seven  boxes  were  stolen  ;  and  within  I 
forty-eight  hours  afterwards,  Mr.  Allaire  found  ' 
the  soap  under  a  stoop,  at  the  corner  of  Mul- 
berr}-and  Puim  -streets,  on  the  premises  where 
a  black  man  resided.  The  prisoner  lived  in  the 
neighbourhood  when  the  soap  was  stolen  :  he  | 
hired  acartman  to  take  the  soap  from  a  field  or  ' 
common,  very  early  in  the  morning,  and  carry 
it  to  the  place  above  mentioned  ;  and  on  his  way, 
and  before  he  arrived  at  the  place  where  he 
directed  the  cartman  to  leave  tlie  soap,  he  paid 
the  cartman,  and  left  him.    At  the  time  the 
cartman  found  the  soap  in  the  field,  there  was 
a  black  man  standing  near  it,  and  the  cartman 
then  believed  the  goods  stolen. 

Bognrdus  and  Hawkins  contended  to  the 
Court  that  the  indictment  was  defective,  be- 
cause the  right  of  property  at  the  time  these 
goods  were  taken,  vested  in  Allaire  alone  ;  but 
the  right  of  property  was  stated  in  the  indict- 
ment as  being  Allaire's,  and  the  executors  of 
Jay,  without  even  naming  them. 
Hamilton  contra. 

By  the  Court.    We  reserve  the  point. 

The  prisoner,  in  his  defence,  introduced  evi- 
dence, showing,  that  on  the  18th  day  of  Decem- 
ber, a  man,  whom  the  witness  (Wood)  did  not 
know,  called  at  the  house  of  the  prisoner,  and 
delivered  him  a  bill  of  soap  to  a  greater  amount 
than  the  quantity  contained  in  the  boxes,  as 
»old  to  him  ;  and  that  afterwards  the  prisoner 
Tent  to  the  Fly-market  in  pursuit  of  hira,  bnt 


did  not  find  him  ;  but  it  appeared  further,  on 
behalf  of  the  prosecution,  that  when  Ridgway 
was  under  examination  before  the  Police,  the 
Police  officers  went  with  him  to  his  house,  and 
searched  for  this  bill  or  receipt,  but  Ridgway 
could  not  find  it. 

Bogardus,  for  the  prisoner,  candidly  admit- 
ted before  the  Jury,  that  there  were  very  strong 
circumstances  of  suspicion  attached  to  the  trans- 
action, on  behalf  of  the  defendant ;  and  that  he 
had  injured  his  character,and  hazarded  his  liber- 
ty. This  he  had  done,  prompted  by  that  spirit 
of  avarice  which  often  leads  men  to  purchase 
property  without  sufficiently  examining  into  the 
title  of  the  holder.  The  Counsel  contended, 
that  his  client  had  very  foolishly  purchased  this 
property,  for  the  purpose  of  making  something, 
but  unfortunately  for  him,  it  was  impossible 
to  find  the  vender;  and  he  is  now  placed  in  the 
awful  situation  of  not  having  it  in  his  power  to 
give  such  an  account  of  it  as  would  exclude 
suspicion. 

Mr.  Hamilton  contra- 

His  Honor  the  Mayor  charged  the  Jury,  that 
there  were  singular  circumstances  in  this  case, 
inconsistent  with  the  innocence  of  the  prisoner. 
The  goods  were  found  by  the  cartman  on  a 
common,  and  were  removed  at  an  unusual  time 
of  the  day.  Instead  of  goicgwith  the  cartman 
where  the  goods  were  directed  to  be  deposited, 
the  prisoner  stopped  on  the  way,  and  paid  the 
cartman,  and  the  goods  were  put  under  a  stoop, 
on  premises  in  possession  of  a  black  man, though 
it  appeared  the  prisoner  lived  in  the  neighbour- 
hood. The  defence  set  up  was,  that  the  prison- 
er had  purchased  those  goods  of  a  stranger,  who 
gave  him  a  bill,  dated  on  the  18th  day  of  De- 
cember; and  that  he  afterwards  went  in  pur- 
suit of  this  man,  but  could  not  find  him.  To 
counteract  the  effect  of  this  testimony,  Curtis 
swears,  that  while  the  prisoner  was  under  ex- 
amination before  the  Police,  the  witness  wrnt 
with  him  to  his  house,  and  the  bill  could  not  be 
found. 

Upon  the  whole,  it  must  be  left  to  the  J uror 
to  determine,  from  the  whole  circumstances  of 
the  case,  whether  the  prisoner  feloniously  took 
these  goods  himself,  or  was  concerned  with 
others  in  such  felonious  taking. 

Tlie  Jurors  pronounced  him  Guilty. 

Hawkins  moved,  that  the  judgment  in  this 
case  be  set  aside,  and  for  a  new  trial ;  on  the 
ground,  that  the  indictment  alleged  <}iat  the 
property  stolen  belonged  to  Peter  Allaire  and 
the  executors  of  James  Jay;  whereas  it  appear- 
ed, by  the  testimony  of  Allaire,  that  the  legal 
property  was  vested  in  himself,  although  he  con- 
iidered  that  he  was  bound  ic  equity  to  account 
with  the  executors  of  Jay  for  a  moiety.  He  con- 
tended  that  it  was  neces'sary  that  the  lep- 1,  and 
not  the  equitable  owner  or  owners,  should  have 
been  set  forth  in  this  indictment.  But  st  any 
rate,  if  it  were  sufficient  to  allege  in  tho,  in- 
dictment, that  the  property  was  vested  in  AI- 
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lairc  anci  thft  executors,   yet  the  executorh 
oug-ht  to  have  been  particularly  named. 
Hamilton  contra. 

By  the  Court.  The  alleg-ation  is  sutficiently 
laid  in  the  indictment.  It  is  conceded,  that  the 
legal  property  in  this  case  was  in  Allaire  ;  and 
there  is  no  donbt  but  an  allegation  in  the 
indictment,  that  he  was  the  owner  of  (he  goods, 
would  hav«  been  sufficient:  but  it  does  not  fol- 
low that  the  allegation,  as  now  staled  in  the  in- 
diciment,  is  wrong.  The  equitable  title  to 
these  goods,  at  the  time  they  were  stolen,  was 
Tested  in  Allaire,  and  the  executors  of  James 
Jay.  The  executors  were  entitled  to  a  moiety 
as  the  trustees  of  those  heirs.  An  equitable 
title  is  sufficietit ;  and  the  general  name  of  exe- 
cutors, without  particularly  naming  them,  is 
sufficiently  certain. 

The  motion  must,  therefore,  be  denied.  The 
prisoner  was  sentenced  to  the  State  Prison  for 
thiee  years  and  a  day. 

PETER  BUCK,  JOSEPH  PALMER,  AND 
AVERY  REED'S  CASE. 

If  two  persons,  at  the  same  timr,  steal  from  another  dif- 
ferent sums,  each  of  wliic  h  amount  to  less  than  12  dolls. 
.GO  cts.  but  which,  if  added  together,  amount  to  more 
than  that  sum  ;  and  if,  when  the  person  thus  losing  his 
money,  attempts  to  leave  the  house,  a  third  person 
with  the  thieves  assaults  and  pulls  him  back,  should 
the  Jurors  believe  that  the  three  were  aiding,  abetting, 
and  assisting  in  the  commission  of  the  felon}  ,  they  are 
justifiable  in  finding  them  guilty  of  Grand  Larceny. 

Rodman,  Counsel  for  the  prosecution. 

Hawkins,  Counsel  for  the  prisoner. 
The  prisoners  were  indicted  for  Grand  Lar- 
ceny, in  stealing  a  sum  of  money  in  bills,  from 
a  Mr.  Buckhout,  a  young  man  from  the  country. 
It  appeared,  that  Buckliout  arrived  in  this  city 
from  the  country,  and  on  the  Thurs-'ay  before 
Christmas,  fell  in  company  with  Buck,  one  of 
the  prisoners,  with  whom  he  gambled  and  drank, 
so  that  he  was  considerably  intoxicated,  and 
went  to  several  houses  of  ill  fame  in  and  about 
Bancker-street.  Afterwards  Buck  invited  him 
into  a  grocery  at  the  corner  of  Walnut  and 
Bancker-streets,  and  the  other  two  prisoners 
were  there.  Buckhout  called  for  something  to 
drink,  and  took  out  of  his  purse  two  o  dollar 
bills,  and  a  3  dollar  bill,  and  laid  the  purse  and 
bills  on  the  counter.  At  this  time  he  had  a  dol- 
lar bill  and  about  87  cents  in  Corporation  bills, 
under  his  left  arm,  as  he  was  leaning  on  the 
counter.  By  the  general  statement  of  Buckhout 
it  appeared,  that  when  he  first  came  into  this 
grocery  he  had  about  30  dollars,  and  lost  about 
20  dollars  ;  an^.  that  there  was  some  money  left 
in  the  purse  when  it  was  laid  on  the  counter. 

Buck,  standing  on  the  right  side  of  Buck- 
hout, asked  him  to  count  his  money,  and  reach- 
ing round  his  hand,  pulled  the  money  from  un- 
der Buckhout's  arm,  while  Palmer  took  the 
purse  and  the  two  5  dollar  bills  and  put  them 
into  his  pocket.    Buckhout  turned  round,  and 


told  them  to  give  him  hih  tnonoy  ;  to  whicL 
they  each  replied  in  turn,  "  If  you  say  I  have 
got  your  money.  Ell  slap  your  chops  for  you." 
After  Buck  took  the  money  he  called  for  a  half 
pint  of  liquor,  and  gave  for  change  a  3  dollar 
bill :  but  it  did  not  otherwise  appear,  except  by 
the  genf  l  al  statement  of  Buckliout,  that  this 
three  didlar  bill  was  taken  by  either  of  the  pri- 
soners. Buckhout.  on  attempting  to  go  out  of 
the  shop,  was  seized  by  the  three  pris(»ners  and 
pulled  back.  The  priso/iers  were  together,  and 
a  pr  evious  intimacy  between  them  was  proved. 

The  indictment  was  supported  fully.  Haxjc- 
kins  said,  that  candor  lorbid  an  attempt  to  ex- 
culpate the  two  prisoners  first  named  in  the 
indictmnit,  from  the  charge  of  Larceny.  He 
contended,  however,  that  there  was  not  positive 
proof  of  their  taking  more  than  abcMit  eleven 
dollars  and  eighty-seven  cents,  and  this  sum 
too  taken  separately  by  the  two  prisoners, 
and  no  combination  appeared  :  here  were  two 
specific  tlicfts.  The  Jurors,  therefore,  ought 
not  to  find  them  guilty  of  Grand  Larceny,  but 
in  a  case  of  doubt,  lean  on  the  side  of  mercy. 
With  respect  to  Reed,  the  Counsel  contended, 
that  there  was  only  one  solitary  circ  umstance 
on  which  the  public  prosecutor  could  call  on  the 
Ji'rors  for  a  verdict.  He  pulled  Buckhout  back  ; 
and  might  not  the  Jury  rationally  infer,  that  his 
motive  in  doing  this,  was  to  have  the  business 
settled  on  the  spot  ? 

Rodman  said,  tliat  after  the  concession  made 
by  the  opposite  Counsel,  little  rt^niaincd  for  him 
to  say  to  the  Jurors.  He  f:onteiided,  however, 
that  from  the  statement  of  Buckhout,  with  re- 
gard to  sums,  combined  with  the  strong  circum- 
stance that  a  three  dollar  bill  was  laid  on  the 
counter,  and  that  one  was  afterwards  offered  by 
Buck,  a  violent  presumption  aroi^c,  that  this 
bill  was  also  taken  by  the  |)risoners.  Here  were 
no  specific  thefis  ;  a  s<rong  concert  between 
the  whole  was  formed  to  rob  an  ignorant  coun- 
tryman of  his  money,  under  circumstances  of 
peculiar  aggravation. 

His  Honor  the  Mayor  charged  the  Jurors, 
that  since  it  was  conceded  that  two  of  the  pri- 
soners were  guilty,  the  only  questions  left  for 
j  decision  were,  1st,  How  much  money  was  ta- 
ken ;  and  2d,  Is  Reed,  one  of  the  three  prisoners, 
guilty  with  the  rest  ?  His  Honor  here  pointed 
out  the  distinction  between  Grand  and  Petit 
Larceny,  and  their  consequent  punishment,  to 
show  the  Jurors  the  importance  of  a  careful  ex- 
amination of  the  first  question.    On  this  head 
he  also  fully  detailed  the  testimony  adduced, 
and  charged  the  Jury,  that  a  Grand  Larceny 
could  no  more  be  divided  into  several  Petit 
Larcenies,  than  that  these  could  be  joined  to 
make  up  a  Grand  Larceny :  tha't  if  one  stands 
j  by,  aiding,  abetting  and  assisting  another  in  the 
1  commission  of  this  crime,  he  is  in  law  a  princi- 
j  pal.    The  only  inquiry  for  the  Jurors,  in  re- 
spect to  Reed,  was  referable  to  that  principle, 
j     The  Jurors  found  the  three  prisoners  guilty 
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of  grand  larceny.  The  Court  sentenced  Buck 
and  Palmer  to  the  State-Prison,  each  for  three 
years  and  a  day,  and  suspended  the  sentence  oi 
Reed  till  next  term. 

PETER  MTTCHELL'S  CASE. 

Vigilance  in  Clerks  is  highly  commendable. 

The  prisoner  was  indicted  for  grand  larceny, 
in  stealing-  a  valuable  shawl  from  the  store  of 
Eraser  and  Clouston,  in  Broadway.  Oliver  E. 
Cobb,  the  witness  for  the  prosecution,*  was  a 
clerk  in  the  store,  when  the  prisoner  called 
there  and  inquired  for  handkerchiefs.  The 
clerk  handed  him  down  several  parcels,  and  he 
pretended  not  to  be  suited  ;  and  tried  to  divert 
the  attention  of  the  lad.  by  referring-  him  to  some 
in  the  back  part  of  the  store,  which  he  said 
would  suit  him. 

The  clerk  was  suspicious  of  him  from  the 
time  he  first  came  in  ;  kept  his  eye  fixed  on  hin, 
when  he  went  for  the  handkerchiefs  in  the  back 
part  of  the  store,  and  observed  him  steal  the 
shawl,  and  put  it  under  his  coat.  The  clerk 
then  went  up  to  him,  and  said,  "  that  is  our 
shawl" — To  which  the  prisoner  said,  "  is  it?" 

He  was  then  about  making-  off,  when  the  lad 
seized  him  by  the  collar,  called  for  assistance, 
and  several  persons  in  a  short  time  came  in, 
and  the  thief  was  apprehended. 

His  counsel  abandoned  his  defence,  and  the 
jurors  found  him  guilty. 

He  was  sentenced  to  the  State-Prison  for  five 
years. 

*  We  were  much  pleased  with  the  plain,  distinct  rela- 
tion given  by  this  witness,  who  is  a  young  lad,  as  we 
judge,  about  fourteen  years  of  age.  Though  young,  and 
us  we  believe,  unaccubtomed  to  public  speaking,  he  seem- 
ed to  know  better  than  many  orators,  the  great  object  of 
•speech — to  be  heard  and  understood.  Editor. 


JOHN  NORRIS'  CASE. 
He  was  indicted  for  stealing  a  gallon  of  rum 
from  on  board  of  a  vessel,  and  for  an  assault 
and  battery  committed  on  Mr.  Kennedy.  The 
prisoner  was  detected  in  drawing  the  rum  ;  he 
left  it  and  ran,  and  Kennedy  pursuing  him,  he 
turned  upon  Kennedy,  and  knocked  him  down. 
He  was  acquitted  of  the  larceny,  and  found 
guilty  of  the  assault  and  batter}' ;  and  was  sen- 
tenced to  the  City-Prison  for  ten  days. 


THOMAS  MORRIS'  CASE. 

The  prisoner  was  tried,  and  found  guilty  of 
breaking  open  a  chest  of  John  Bennet,  and  ta- 
king a  considerable  quantity  of  clothes. 

He  was  found  guilty  of  grand  larceny,  and 
was  sentenced  to  the  State-Prison  for  three 
years  and  a  day. 

THOMAS  MOIRE'S  CASE. 
The  prisoner  was  indicted  for  grand  larceny ; 
tried,  and  found  guilty  of  petit  larceny,  in  steal- 
ing a  great  coat  from  the  entry  of  a  house  in 
Broadway.    In  about  ten  days  after  this  theft, 


the  prisoner  was  discovered  in  this  same  entry. 
The  coat  was  found  in  his  possession. 

He  was  sentenced  to  the  City-Prison  for 
eighteen  months. 

JOSEPH  NICHOLS'  CASE. 

The  prisoner  was  at  the  grocery  of  Walter 
Dunn,  in  this  city,  and  snatched  from  the 
hands  of  Mr.  Dunn  a  sum  of  money  in  bills, 
and  endeavored  to  effect  his  escape  by  running 
into  the  street.  The  watch  was  called,  and  the 
prisoner  apprehended. 

He  was  found  guilty  of  petit  larceny,  and 
sentenced  to  the  City-Prison  for  eighteen 
months. 

FRANCIS  burns" AND  DAVID  GRIN- 
NELL'S  CASE. 

Thomas  Kennedy  had  a  silver  watch  snatch- 
ed out  of  his  fob,  in  the  evening,  by  some  per- 
son unknown.  Th'e  watch  was  aftei  wards  found 
in  possession  of  Burns,  and  Grinnell  was  witk 
him  when  they  attempted  to  sell  it.  They  both 
claimed  it,  and  gave  no  satisfactory  account 
how  they  came  by  it. 

Burns  was  convicted  of  grand  larceny,  and 
sentenced  to  the  State-Prison. 

JOHN  WILLIAMS'  CASE. 
Hawkins,  Counsel  for  the  Prisoner. 

The  prisoner,  a  colored  man,  was  indicted  for 
grand  larceny,  in  stealing  a  great  coat,  and  a 
pocket-book  containing'  seven  or  eight  dollars 
in  bank  bills,  the  property  of  John  Wilkes. 
The  coat,  with  the  pocket-book  in  one  of  the 
pockets,  was  stolen  from  Mr.  Wilkes'  grocery; 
and  the  prisoner  was  seen  in  the  shop  the  same 
evening  the  coat  was  stolen.  Afterwards,  pur- 
suit being  made,  the  coat,  but  not  the  pocket- 
book,  was  found  on  the  prisoner.  He  gave  no 
satisfactory  account  of  the  manner  of  his  get- 
ting the  coat. 

HaAvkins  told  the  jury,  that  the  only  question 
for  them  to  determine  was,  how  much  was  the 
coat  worth. 

The  jury  found  him  guilty  of  petit  larceny, 
and  he  was  sentenced  to  the  City-Prison  for 
nine  months. 


GEORGE  FREDERICK  COOKE'S  CASE. 

The  prisoner  was  indicted  for  grand  larceny, 
in  stealing  a  picture,  the  likeness  of  Thomas  A. 
Cooper,  the  fanu  us  tragic  actor,  of  this  city, 
Mr.  Cooper  was  about  moving,  when  the  pic- 
ture was  taken  down,  and  set  in  some  part  of 
the  room,  from  which  it  was  stolen.  The  pri- 
soner brought  it  to  the  house  of  a  lady  in  this 
city,  and  offered  it  for  sale  for  two  dollars,  al- 
leging that  it  was  the  likeness  of  his  father, 
who  lived  in  England.  He  carried  it  through 
the  streets  in  the  middle  of  the  day ;  and  before 
he  entered  the  house  of  the  lady  to  whom  he 
offered  it  for  sale,  tried  to  engage  her  son,  a 
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youn^  lad,  to  carry  it  to  the  Play-house,  through 
streets  not  directly  leading'  to  tliat  place.  The 
picture  was  Recognised  as  the  likeness  of  Mr. 
Cooper,  and  the  prisoner  was  apprehended. 

John  A.  Oraham,  of  counsel  for  the  prisoner, 
said  that  the  prisoner  was  an  idiot.  Although 
the  jury  had  no  positive  testimony  on  that  head, 
yet  he  contended  there  was  ocular  demonstra- 
tion of  the  fact  by  inspection.  Independent  of 
this,  the  circumstances  in  the  case  were  suffi- 
cient to  establish  his  insanity.  On  the  first 
head,  the  counsel  informed  the  jury  that  he 
possessed  a  knowledge  of  physiognomy ;  and 
that  madness  itself  was  stamped  on  every  linea- 
ment of  the  prisoner's  countenance,  by  the 
hand  of  nature.  I  do  aver,  said  he,  that  every 
glance  of  that  vacant,  staring  eye,  every  move- 
ment of  that  head — nay,  his  whole  exterior, 
indicates  downright  madness.  He  is  surely 
under  the  visitation  of  the  Almighty.  He  is 
an  object  of  pity. 

But  the  circumstances  of  the  case  were  suf- 
ficient to  convince  the  most  incredulous  that  the 
prisoner  was  a  madman.  The  likeness,  said 
he,  is  produced  here  before  us  ;  it  has  been  pro- 
nounced by  the  best  judges,  as  a  most  inimita- 
ble likeness — it  is  valuable ;  it  is  superb  ;  and 
some  hundred  years  hence,  this  monument  of 
g'enius  might  sell  for  several  hundred  dollars. 
The  prisoner  offered  it  for  two  dollars  !  That 
is  not  all — he  took  the  likeness  of  a  gentleman 
famous  as  an  actor,  and  known  to  every  man, 
woman  and  child  of  this  community,  through 
the  streets  of  this  populous  city,  subject  to  the 
gaze  of  the  carious  and  inquisitive,  the  busy 
and  idle,  in  the  full  light  of  day  !  Does  not  this 
demonstrate  idiotism  I  hope,  said  the  coun- 
sel, really,  for  the  sake  of  humanity,  that  your 
honors  would  permit  me  to  examine  the  prison- 
er in  view  of  the  jury. 

Bi/  the  Court.    You  are  at  liberty. 

Counsel^  (speaking  to  the  prisoner.)  Where 
did  you  come  from  last  ? 

Prisoner^  (shrugging  up  his  shoulders,  and 
making  wry  faces.)    From  the  streets. 

Connsel,  (to  the  Court.)  Did  your  honors 
hear  ?  He  says  he  came  from  the  streets  last  ! 
(The  wliole  court  in  a  roar.)  Constable.  Si- 
lence !  I  do  contend,  gentlemen  of  the  jury, 
that  we  have  now  positive  proof  of  his  madness. 
I  have  undertaken  this  defence  from  pure  disin- 
terested motives  :  on  this  occasion,  my  feelings 
almost  overcome  me,  and  I  must  leave  the 
cause  with  you. 

^  By  the  Court.  Gentlemen,  it  is  pretended,  but 
is  not  in  evidence,  that  the  prisoner  is  insane.* 


*  In  the  proceedings  in  the  case  of  the  King  John 
Frith,  for  high  treason,  at  the  Old  Bailey,  April  17, 1790, 
before  lord  Kenyon,  the  prisoner  was  indicted  for  throw- 
ing a  large  stone  with  great  violence,  towards  the  king,  as 
he  was  passing  in  the  state  coach  to  parliament.  On  be- 
ing put  to  the  bar,  the  prisoner  discovered  evident  marks 
of  insanity,  by  his  wild  incoherent  answers  to  his  counsel ; 
and  the  Court  then  observed,  that "  such  is  the  humanity  | 


The  jurors  immediately  proaouoced  him 

f^uilty. 

He  was  sentenced  to  the  State-Prison  for 
threo  years  and  one  day. 

ELIZA  PEItKINS'  CASE. 
H  amilton,  Couniielfor  the  Prosecution. 
Price,  Counsel  for  the  Prisoner. 

The  prisoner,  a  young  female,  was  indicted 
for  grand  larceny,  in  stealing  a  pocket-book 
containing  140  dollars,  the  property  of  Na- 
thaniel Hopping.  It  appeared,  that  a  few  days 
before  the  trial.  Hopping,  who  is  a  married 
man,  came  from  Nev^- Jersey  about  8  o'clock  in 
the  evening,  and  with  another  countryman, 
went  to  the  house  of  Mrs.  Daniel,  at  the  corner 
of  Cherry  and  Walnut-streets.  The  prisoner, 
with  others,  was  dancing ;  and  on  the  appear- 
ance of  Hopping,  she  manifested  much  fondness 
towards  him,  and  (as  he  expressed  it)  hung 
round  him.  He  joined  in  the  dance,  and  in  the 
course  of  the  evening,  called  for  some  gin  and 
treated  the  prisoner.  She  absented  herself; 
and  Hopping  went  out  of  the  door  and  saw  her, 
when  she  fled  from  him.  In  a  short  time  after, 
he  missed  his  pocket-book,  which  he  carried  in 
the  side-pocket  of  his  coat.  He  could  not  find 
her  that  night.  The  next  day  he  called  on  her, 
with  a  friend,  when  she  begged  of  them  not  to 
send  her  to  Bridewell,  and  she  would  restore 
the  money.  She  paid  back  twenty-eight  dol- 
lars, and  said  she  had  lost  the  pocket-book. 

It  appeared  that  she  paid  several  debts  the 
same  evening  that  she  was  with  Hopping;  the 
principal  one  of  which  was  a  debt  of  thirty-one 
dollars  due  Mrs.  Daniel. 

Pmc  contended,  that  there  was  not  suflicient 
evidence  of  an  actual  felonious  taking  in  this 
case  to  constitute  the  offence.  No  doubt  she 
found  the  pocket-book  on  the  floor  ;  the  prose- 
cutor, perhaps  in  hopping'  about  right  merrily 
at  the  sound  of  the  viol,  with  these  Cyprian 
damsels,  dropped  it  inadvertently.  The  cir- 
cumstance of  paying  her  debts  rather  opera- 
ted in  her  favor.  She  did  no  more  than  what 
every  honest  girl  ought  to  do. 

Hamilton^  contra. 

The  jurors  immediately  pronounced  her 
guilty^  but  recommended  her  to  mercy,  by  rea- 
son of  her  youth. 

Her  sentence  was  suspended  until  the  next 
term. 


of  the  law  in  England,  that  in  all  stages.both  when  the  act 
is  committed,  at  the  time  the  prisoner  makes  his  defence, 
and  even  at  the  day  of  his  execution,  it  is  important  to 
settle  what  his  state  of  mind  is  ;  and  at  the  time  he  is  call- 
ed to  plead,  if  there  are  circumstances  that  suggest  to 
one's  mind,  that  he  is  not  in  possession  of  his  reason,  we 
must  certainly  be  careful  that  nothing  is  introduced  into 
the  administration  of  justice  but  what  belongs  to  that  ad- 
ministration." The  Court  then  directed  that  the  iurors 
be  sworn,  to  inquire  whether  the  prisoner  was  then  of 
sound  mind  and  understanding,  or  not.  Witnesses  were 
called,  who  established  his  insanity,  and  the  priscner 
was  remaaded  to  prisoni 


CITY-HALL  RECORDER. 


(misdemeanor.) 
JOHN  RING'S  CASE. 
An  indictment  cannot  be  supported  for  obtaining  goods 
under  false  pretences,  in  a  case  where  a  contract  is 
made  between  the  vender  and  vendee  for  the  payment 
of  cash  on  tlie  delivery,  although  the  vendee,  at  the 
time  the  contract  is  made,  makes  a  false  representation 
to  the  vender  in  relation  to  his  name  and  occupation, 
and,  without  paying  the  cash,  procures  a  cartman, 
leads  the  goods,  and  deposits  them  at  the  store  of  a 
tiiird  person,  the  vender  still  continuing  with  the  goods. 
It  seems,  in  such  a  case,  the  right  of  property  is  not  di- 
vested. 

Rodman,  Counsel  for  the  Prosecution. 
HawkiiNs,  Counsel  for  the  prisoner. 

This  was  an  indictment  on  the  statute  (1  vol. 
N.  R.  L.  p.  410.  $  13.)  for  obtaining- four  barrels 
cf  flour,  the  property  of  Abraham  Birdsall  &  Co. 
by  false  pretences.  From  the  testimony  it  ap- 
peared, that  the  prisoner,  some  time  last  De- 
cember, called  on  a  Mr.  Carpenter,  a  partner 
in  the  abov  e  house,  to  purchase  flour,  represent- 
ing- that  he  was  a  baker,  by  the  name  of  John 
Rose,  and  that  he  was  concerned  with  Dav  id 
Morris,  a  baker  in  Harman-street.  A  con- 
tract was  then  made  by  him  with  Carpenter  for 
four  barrels  of  flour,  at  $7  50  a  barrel,  for  which 
he  agreed  to  pay  cash  on  the  delivery.  While 
Carpenter  was  busy  in  making-  out  the  bill  for 
John  Rose  &  Co.  the  prisoner  procured  a  cart- 
man  and  loaded  the  flour,  telling-  Carpenter, 
several  times,  thathe  would  pay  the  money,  and 
send  it  by  the  cartman.  Carpenter,  being 
somewhat  suspicious,  followed  the  cartman  and 
the  prisoner  into  Harman-street  for  the  money, 
which  the  prisoner  promised  to  pay  him  there. 
When  they  arrived  in  that  street,  the  prisoner 
informed  Carpenter  that  the  flour  was  to  go  to 
Corlacr's-Hook,tobe  retailed  in  a  store  in  which 
one  Nelson  and  himself  were  partners.  Car- 
penter still  continued  with  the  cartman,  and 
when  thoy  arrived  at  the  store  of  Nelson,  an  ex- 
planation took  place,  and  Nelson  informed  Car- 
penter, that  he  had  no  concern  with  the  pri- 
soner, who  had  been  there  a  short  time  before, 
and  oticred  to  sell  flour  at  $7  a  barrel,  which 
Nelson  considered  a  bargain,  and  would  have 
purchased,  had  he  not  been  cautioned  to  the 
contrary  by  his  partner.  The  prisoner  was 
present  when  this  relation  was  given  by  Nel- 
son to  Carpenter,  but  he  refused  to  deliver  back 
the  flour  to  Carpenter,  alleging  that  it  was  a 
fair  barj^ain.  The  flour  was  stored  by  the  pri- 
soner with  Nelson,  and  both  parties  claiming  it, 
Nelson  then  refused  to  deliver  it  to  either. 

Hawkins  submitted  to  the  court,  whether, 
fi-om  the  tes  imony  offered,  the  charge  could  be 
supported  in  law,  inasmuch  as  the  most  that 
could  be  imputed  to  the  prisoner  in  this  case, 
was  lying  and  misrepresentation.  The  Court 
reserved  the  point  of  law ;  and,  after  the  ar- 
guments of  the  counsel,  and  the  charge  of  the 
court,  the  prisoner  was  found  guilty  by  the  jury. 

Hawkins  afterwards  moved  an  arrest  of  judg- 
ment, on  two  grounds — 1st,  That  there  was  not 
«uch  a  false  pretence  in  this  case  as  comes  with- 


in the  purview  of  the  statute — and,  2d,  The 
owner  was  not  divested  of  his  property.  On 
the  first  ground  the  counsel  contended,  that 
Carpenter  trusted  the  prisoner  on  his  naked 
assertion.  W^ith  ordinary  prudence,  the  vender 
might  have  guarded  against  his  barefaced  mis- 
representation. Here  were  no  false  tokens, 
no  pretences,  except  those  generally  resorted 
to  by  irresponsible  persons  to  obtain  credit. 
The  common  laAv  principle  is  not  affected  by 
the  statute.  According  to  the  principles  of  com- 
mon law,  the  pretence  must  be  such  as  affects 
the  public  interest.  He  cited  W'heatley's  case, 
(2d  East's  Crown  Law,  p.  818.)  and  Young's 
case,  (ib.  828.)  in  support  of  his  doctrine. 

On  the  other  ground,  the  counsel  said,  that 
by  the  evidence,  it  appeared  there  was  no  deli- 
very of  these  goods  to  the  vendee.  The  owner 
followed  his  property  until  it  arrived  at  the  store 
of  Nelson.  And,  even  now,  should  Carpenter 
demand  the  property,  and  Nelson  should  refuse 
to  deliver  it,  trover  would  lie  to  recover  the 
value.  If  so,  this  judgment  cannot  be  support- 
ed. The  consummation  of  the  contract  did  not 
take  place  until  the  payment  of  the  money. 

Rodm.an  contended,  that  the  common  law- 
principle,  adverted  to  by  the  opposite  counsel, 
did  not  in  this  case  apply.  The  statute  was 
enacted  to  protect  the  weaker  part  of  mankind 
against  the  frauds  practised  by  the  artful  and 
designing.  It  is  well  known,  that  among  the 
great  body  of  merchants  in  this  city,  many  ar£  _ 
liable  to  be  deceived  by  such  false  pretences  as 
were  resorted  to  in  this  case.  The  bill  here 
was  made  out  for  John  Rose  &  Co.  and  the 
goods  were  delivered,  on  the  idea  that  the  pri- 
soner was  a  partner  of  Morris,  both  of  which 
were  false  pretences  in  purview  of  the  statute. 
He  cited  the  case  of  the  Kir.g  vs.  Jackson,  3 
vol.  Camp.  Nisi  Prius,  p.  370. 

By  the  Court.  In  this  case  it  appears,  tliat 
the  goods,  charged  in  the  indictment  as  having 
been  obtained  by  false  pretences,  were  pur- 
chased for  cash,  to  be  paid  on  the  delivery. 
With  ordinary  prudence  the  owner  might  have 
guarded  against  imposition.  From  the  testimo- 
ny of  Carpenter  it  appeared,  that  he  followed 
the  prisoner,  and  the  cartman  who  had  the  goodp, 
to  the  store  of  Nelson,  where  they  were  depo- 
sited ;  that  each  party  claimed  the  property, 
and  tliat  Nelson  then  refused  to  deliver  it  to 
either.  The  contract,  in  this  case,  was  not  con- 
summated until  tlie  payment  of  the  money,  and 
the  right  of  property  was  not  div^ested.  The 
Court  is  not  aware,  that  in  any  case  where  cash 
is  to  be  paid  on  the  delivery  of  goods,  if  the  goods 
are  obtained  before  the  payment  of  the  money, 
an  indictment  can  be  supported  under  the  sta- 
tute for  obtaining  the  goods  by  false  pretences. 
There  was  not  such  a  false  pretence  in  this  case 
as  comes  within  the  purview  of  the  statute. 
The  judgment,  therefore,  «iust  be  arrested. 

The  prisoner  was  discharg^ed  on  the  payment 
of  costs. 
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PHILIP  M'NIFF'S  CASE. 

In  the  traverse  of  aii  in<li«.tnwMit  for  receiving  stolen  goods, 
knowing  them  to  be  stoh-ri,  an  oljjection  dotli  not  lie  to 
the  comix'tency  of  the  thirfas  a  witness.    His  credilji- 
lity  only  is  aflected ;  and  if  he  is  tori-oboral«  d  in  his 
testimony  sufficiently,  the  jur)  is  justifj«?d  in  finding  the 
prisoner'f^uilty.  It  seems  that  evidence,  in  such  a  case, 
that  the  prisoner  had  purchased  oth»  r  f^ofxU  of  tlie 
tliief,  not  contained  in  the  indictment,  is  improper ;  but 
that  a  general  undf  i-stnnditig  between  iheni,  to  receive- 
stolen  proi'H  rt\ ,  is  admissible. 
Hamilton     Pricf,,  Counxd for pvosecxilion. 
SA.MPSONi:  Wilson,  Counsel/or  the  prisoner. 
The  prisoner  was  indicted  under  the  slatute 
(1  vol.  N.  K.  Laws,  p.  410  \  13.)  for  receiving  a 
yiccc  of  silk  siol  n  from  Ira  Bnsh,  a  merchant 
in  Maiden-lane,  knowing  it  to  be  stolen.  The 
prisoner  was  a  travelling-  clock-maker  and  ped- 
lar, and  lately  catne  from  Albanv  to  this  city. 
Mr.  Bush  had  aconsideralde  quantity  of  plaided 
silk  in  his  store,  and  the  piece  in  question  con- 
tained sixty  or  seventy  yards  before  he  lost  it. 
He  did  not  iniss  the  silk  until  within  a  few  days 
then  past  ;  when  he  wys  called  on  to  goto  the 
Police  Oflice,  where  he  found  a  part  of  the  piece, 
(about  twenty-eight  yards)  which  was  produced 
in  court.    The  owner  sutiiciently  identified  the 
property. 

Joseph  Betts,  a  Ind  apparently  about  thirteen 
years  of  age,  swore  that  13avid  Gordon  and  him- 
self stole  the  silk,  and  sold  it  to  Jeremiah  Tot- 
ten  and  Alston  Place  ;  for  which  they  each  re- 
ceived §11.  This  witness  further  swore,  that 
Alston  Place  and  himself  were  then  prisoners 
in  Bridewell.* 

Jeremiah  Totten  swore,  that  he  sold  the  silk 
to  tlie  prisoner,  at  seventy-five  cents  a  yard  ; 
and  that  he  then  informed  the  prisoner  that  it 
was  stolen  property.  No  person  was  present 
when  it  was  sold;  and  it  was  delivered  to  the 
prisoner  in  the  street,  the  next  morning  after 
the  bargain  was  made. 

Hamilton  l«?re  offered  to  prove  by  Totten, 
that  he  had  berv)r^  that  time  sold  other  stolen 
good«  to  the  prisouer. 

The  counsel  on  behalf  of  the  pi  isoner  object- 
ed to  the  testimony,  on  the  ground,  that  if  true, 
this  would  foiTn  a  substantial  ground  for  another 
criminal  prosecution. 

Hamilton,  in  connexion  with  this  testimony,  i 

*  We  learn  bv  an  article  from  the  Boston  Palladium,  t 
<hat  during  the  pres<-'nt  t'eKrnar}-  T^nn  of  the  Municipal  | 
Court  in  that  tov.  n,  Alston  Place,  a!,  die.  John  Striiiger, 
was  convicted  of  four  distinct  larcenies,  and  sentenced  to 
the  state-pri;-on  tor  ten  years.  And  that  David  Gordon 
and  Joseph  Betts  were  also  convicted  of  similar  otfcnces, 
and  sentenced  for  thi'ce  }  ears.  Betts  had  been  sentenced 
to  the  state-prison,  iii  tks  place,  for  seven  years,  but  libe- 
rated after  one  ;  Gordon  for  nine  years,  bat  was  liberated 
in  tAvo  years,  and  Place,  an  old  otTender,  was  sentenced 
for  life,  hut  was  Uberated  in  one  year,  on  condition  of  leav- 
ing the  United  States.  It  appears,  that  after  their  libe- 
ration they  returned  to  Boston,  commenced  new  depreda- 
tions, and  with  their  plunder  returned  to  this  city  in  a 
packet,  where,  by  the  vigilance  of  the  police,  they  were 
apprehended,  anSl  immediate  information  given  to  the 
owners  of  the  stdeu  property  in  Boston. 


!  ofTered  to  f>how,  that  there  was  a  goneral  under- 
I  standing  between  the  witness  and  Uie  priaonef 
to  sell  and  purchase  stolen  goods  generally. 

liij  the  Court.  You  are  at  liberty  to  aUow 
such  general  understanding,  without  showing 
that  other  goods  not  contained  iu  the  indict- 
ment, were  purchased. 

On  the  cross-examination  of  Totten,  it  ap- 
peared that  he  had  been  sentenced  to  the  JState- 
Pribon  for  fourteen  years,  for  the  crime  of  arson, 
but  had  received  a  pardon.  He  gave  no  satis- 
factory account  of  his  employment  since  ho 
came  from  the  State-Prison.  At  the  time  of 
trial,  he  was  prisoner  in  Bridewell,  and  had  ten 
indictments  :>gainst  him  in  the  sessions. 

It  appeared,  that  two  or  three  weeks  age 
Betts  and  Totten  gave  information  to  the  offi- 
cers  of  police  where  the  store  was  fiom  whicW 
the  property  was  stolen  ;  and  when  the  prison- 
er was  apprehended,  he  said  that  the  silk  be- 
longed to  him,  and  that  he  had  purchased  it  of 
p-ersons  out  of  whom  he  could  make  a  bargain. 

A  witness  named  M'Donald,  swore  in  sub- 
stance, that  the  prisoner  had  often  advised  him 
to  steal  goods,  and  he  would  give  him  two- 
thirds  of  their  value,  to  which  the  witness  never 
would  consent.  When  the  constables  first  came 
for  M'lSifT  at  his  lodgings,  he  t(jld  this  witness 
that  he  had  stolen  goods  with  him,  and  offered 
him  ^  >  to  help  him  otit  of  the  city  with  the  goods. 
The  witness  advised  with  Mr.  O'Blenis,  one  of 
the  officers  of  the  Police,  on  the  subject ;  who 
told  him  to  get  .$100  from  the  prisoner,  could  he 
induce  him  to  otfer  that  sum,  and  bring  it  to  the 
police. 

Severa'  witnesses  were  called  by  the  prisoner 
to  invalidate  the  testimony  of  M'Donald  ;  from 
whom  it  appeared,  in  substance,  that  there  had 
been  a  quarrel  between  M  Donald  and  the  pri- 
soner; and  tliat  M'Donald  declared  he  would  be 
revenged  on  the  prisoner,  for  he  Iiad  him  in  his 
power.  When  the  prisoner  was  first  arrested, 
M'Donald  said  he  was  very  sorry  he  had  taken 
him  up;  and  that  he  did  it,  because  he  refused 
to  give  him  $3  according  to  contract. 

5lrs.  TvI'MulIigan  swore,  that  when  the  pri- 
soner was  about  being  apprehended,  M'Donald 
proposed  to  her  to  raise  $G0,  for  the  purpose  of 
conveying  the  prisoner  away;  and  that  siie 
should  induce  a  young  girl  to  steal  the  whole  or 
a  part  of  the  money  from  another.  It  appeared 
further,  by  the  testimony  on  the  part  of  the  pri- 
soner, that  on  the  day  of  trial,  M'Donald  offer- 
ed to  abscond  for  $5.  The  principal  part  of 
this  testimony,  in  the  defence,  however,  came 
from  a  man  who  kept  a  grocer}  in  Bancker- 
street,  and  had  entertained  the  prisoner  at  his 
house. 

vSampson  argued,  that  the  indictmen<^  could 
not  be  maintained  under  the  laws  of  this  state  ; 
and  that  if  such  indictments  can  be  supported 
in  England,  it  is  by  means  of  an  express  statute, 
never  adopted  by  our  legislature.  He  then 
took  this  view  of  the  law : 
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The  old  common  Ir.w  doctrine  of  approve 
menls  has  long-  fallen  into  disuse  in  England, 
and  never  was  in  use  in  this  conntiy  ;  for  part 
of  it  was  trial  by  battle,  which  never  was  here. 
Lord  Hale  lias  said,  "  that  more  mischief  had 
arisen  to  g'ood  men  from  these  approvements, 
and  false  and  malicious  accusations  of  despe- 
rate villains,  than  benefit  to  the  jvaljlic  from  the 
discovery  and  conviction  of  g-rcat  oiicnders." 

But  in  som.e  cases  of  orreat  supposed  necessity. 
certain  statutory  provisions  have  been  substitu- 
ted ;  holding-,  as  it  were,  the  mean  course  be- 
tween thoie  ancient  barbarities,  and  the  more 
benig-'i  principles  of  the  law.  Such  are  those 
touching- the  receivers  of  stolen  goods. 

The  statute  (3  &  4  W.  &  M.)  made  the  re- 
ceiver of  Ihe  g'oodsy  as  tlie  receiver  of  ihe  fcion 
was  at  common  law,  an  accessary  to  ihe  felony^ 
and  liable  to  the  same  punishment.  It  was  of 
course  indispensable  to  convict  the  thief,  before 
the  receiver  could  1)6  tried.  But  as  the  receiver 
might  sometimes  be  the  greatest  delinquent, 
and  keep  his  instruments  out  of  the  way,  tite 
first,  and  also  the  fifth  Anne,  to  remedy  that 
mischief,  went  so  far  as  to  declare,  ihuL  it  might 
he  laxcful  to  prosecute  the  receiver,  though  tlic 
principal  felon  (the  tiiief)  could  ?int  he  taken. 
And  our  act,  declaring  the  punishment  of 
crimes,  (1  vol.  N.  K.  Laws,  p.  410.  J  5,)  is  pre- 
cisely to  the  same  effect.  The  subsequent  sta- 
tute (22  G.  3.)  which  goes  a  step  further,  and 
enacts,  that  the  receiver  may  be  prosecuted,  al- 
though the  principal  is  taken,  and  is  amenable 
to  justice,  has  not  been  adopted  ;  and  has  been 
of  course  rejected^,  and  excluded  from  our  sta- 
tutory code.  There  is,  therefore,  no  authority, 
cither  by  common  law  or  statute,  to  warrant 
tWi  i  prosecution.  If  there  were,  it  surely  would 
be  the  duty  of  the  counsel  for  the  prosecution 
to  show  it;  for  it  is  going  too  far  to  convict  a 
man  v/ithout  law,  wiiatever  the  prosecutor's 
opinion  of  his  guilt  may  be.  And  the  c-»ises  de- 
cided in  England  during  the.  period  that  their 
law  was  what  ours  now  is,  will  show  how  rc- 
vereadly  and  religiously  the  English  tribunals 
abstained  from  such  infraction  of  law. 

iriir  Michael  Foster,  treating  of  accomplices, 
in  the  3d  chap,  of  his  third  discourse,  (p.  373.) 
uses  these  words  :  "  I  know  attempts  have  been 
made  under  varioxts  shapes,  to  prosecute  the  of- 
fen.ier  for  a  misdemeanor,  while  the  principal 
hath  been  in  custody,  and  amenable,  but  not 
convicted.  But  /  think  all  de  -ices  of  that  Icind 
xdtcrly  illegal;  for  the  acts  clearly  provide 
against  one  and  the  samic  mischief,  viz.  where 
the  principal  abscoruls,  and  is  nU  amenahle  to 
p'Mice.-^  Sir  William  Blackstone,  (4  Com.  133.) 
adops  his  authority  in  these  terms :  *'  8o  that 
now  (says  lie)  thp  prosecutor  has  two  methods 
in  his  choice,  either  to  punish  the  receiver  for 
the  misdemeanor  before  the  thief  is  taken,  or 
to  wait  till  the  felon  is  convicted,  and  then  pun- 
ish them  as  accessaries  to  the  felo 


(22  Geo.  3.)  had  they  not  good  reason  ?  Might 
they  not  have  foreseen  just  such  scenes  as  this 
trial  has  exhibited  ?  That  jurors  might  be  fa- 
iniliarized  with  profligated  denunciators,  and 
lose  that  appreh€niive  feeling  of  horror,  which 
is  given  by  nature,  as  the  aversion  to  reptiles 
that  are  ])oiscnous,  as  a  means  of  self-protection 
— an  instinct  stronger  and  safer  than  erring 
reason  ;  a  sentiment  which,  if  it  is  once  blunt- 
ed cr  neutralized,  leaves  the  moral  being  like 
the  salt  that  has  lost  its  savor,  and  cannot  again 
be  salted. 

What  must  these  wretches  think  themselves 
of  law  and  justice,  when  their  sayings  are  rati- 
fied by  tv.  elve  jurors,  upon  oath,  and  they  are 
borne  in  tiiimiph  on  their  verdict  ?  What  is  to 
be  the  credit  of  honest  men,  if  such  as  these  are 
on  the  same  footing  ?  They  come  not  to  speak 
tru^h,  and  no  cross  interrogation  can  extract  it 
fully  from  them.  They  will,  perhaps,  content 
themisclves  at  present,  by  visiting  their  sins  up- 
on such  as  unfortunately  have  not  sufficient 
weight  of  character  to  oppose  to  their  combina- 
tions ;  but  if  ever  civil  commotions  and  rancor- 
ous factions  should  agitate  the  commmnitv,  what 
beast  of  prey,  what  monster  of  nature,  or  fabled 
creature  of  the  mythology  ;  what  tiger's  fang, 
or  serpent's  tooth,  could  be  more  dangerous  ? 
It  is  not  "to  do  a  great  good,  do  a  little  ill," 
but  to  do  a  groat  evil,  for  the  sake  of  convicting 
Philip  M-NifT,  the  pedlar  and  travelling  clock- 
maker,  &c.  Is  he  or  his  accusers  most  danger- 
ous to  the  communit}',  or  deserving  of  punish- 
ment ? 

Totten  was  eentcnced  to  fourteen  rears  im- 
prisonment for  arson  ;  but  he  was  pardoned  out 
of  the  State-Prison;  and  that,  say  the  lawyers, 
made  him  a  new  man.  If  it  made  him  new,  did 
it  make  him  a  better  man  ?  lie  has  been  so  of- 
ten in  gad  since,  that  Jie  cannot  take  time  to 
tell  you  his  adventures.  His  business  is  now  to 
convict  M'Niif,  and  to  get  rid  of  the  ten  indict- 
ments here  pending  againstj^him ;  and  he  has 
not  time  for  questions  that  are  not  to  that  point. 
Belts  is  thirteen  years  old,  but  as  familiar  with 
the  Bridewell  at  the  kitten  with  the  fireside  ; 
and,  hke  the  turnspit  cur,  is  brought  up  here 
daily,  and  sent  back  when  the  roast  is  finished. 
Ivi'Donald  is  too  honest  lor  this  life  :  he  had  $50 
offered,  and  police  absolution  to  the  extent  of 
^'100  ;  and  yet  finishes  by  asking'  only  $51  He 
would  not  distress  poor  ^Mrs.  IMulligan,  by  taking 
the  sixty  from  her,  unless  her  friend  would  steal 
the  half,  to  moke  it  more  easy  to  her.  That  wajs 
very  considerate,  and  shows  a  good  spirit. 

Novv-,  allowing  this  indictment  to  be  accord- 
ing to  lavr,  was  ever  such  testimony  adduced  in 
any  oihei  case  ?  A  sing-le  approver  has  been  ad- 
mitted to  connect  a  chain,  where  nothing  but  a 
connecting  link  was  wanted;  but  a  whole 
chain  of  such  materials,  is  a  curious  piece  of 
Avorkmanship.  Bun  them  as  you  will,  abreast 
or  tandem,  together,  like  a  fagot,  or  end  t9 
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thoiigli  the  ropes  were  or  sand.  One  is  bad,  j 
two  worse,  three  incredible  in  the  huperlalive 
degree.  To  vahie  them  rightly,  yon  niust 
multiply  their  respective  iniquities  into  eacb 
other;  yon  must  calrnl.ite  by  log:tr-itlnns,  and 
resort  to  the  algebraic  powers.  Aridnnrtf  iral  or 
geometrical  proportion  cannot  detcnnine  how 
much  tlicy  are  not  to  be  believed.  The  chance 
of  Iheir  speaking  trntli  altogether,  is  as  far 
o/Tas  the  eclipse  of  sun  and  moon  in  one  day, 
or  the  appearance  of  three  comets  in  conjunc- 
tion. It  would  be  utterly  unsafe  to  hang  such 
men  upon  their  own  <:()nfession.  They  lay 
their  scene,  like  a  Spanish  cojnedy,  in  the  dark, 
and  in  the  street ;  taking  <;are  that  no  person 
shall  be  witness;  and  thus  they  baflh^  all  de- 
tection. M'Donald  was  only  in  lii  id<;wcll  for 
beating  his  wife  ;  but  this  day  he  has  mad(i  high- 
er proofs,  licit  i  has  two  callings ;  one  half  the 
time  he  thieves,  and  the  other  he  vrilnrsses. 

The  counsel  Anishcd  by  expressing  his  appre- 
hensions that,  notwithstanding  all  he  had  urged, 
the  prisoner  might  be  conN  icted  ;  because  the 
case  was,  and  would,  he  forasaw,  be  strongly 
pressed  ;  and  because  of  the  overbearing  and 
appalling  power  of  the  devil  and  his  imps,  when 
they  are  once  let  loose,  and  justice  is  so  tame  as 
to  play  and  fondle  with  the  cloven  foot. 

Me  was  followed  by  Mr.  Wilson;  who  in  a 
very  impressive  address  to  the  jury,  expatiated 
on  tlie  danger  of  placing  confidence  in  the  tes- 
timony on  behalf  of  the  prosecution. 

Mr.  Price,  on  behalf  of  the  prosecution,  be- 
gan by  saying,  that  if  the  verdict  in  this  cause 
rested  solely  on  the  eloquence  of  the  counsel, 
in  vain  might  the  public  prosecutor  hope  for  a 
conviction  of  the  prisoner.  He  hoped  and  be- 
lieved, however,  that  the  minds  of  the  jurors 
were  sufliciently  fortified  against  the  imposing 
statements  of  counsel,  whose  dut>  ever  justifi- 
ed them  in  placing  the  case  of  their  chent  in  the 
fairest  light,  and  sometimes  making"  the  worse 
appear  the  better  i^feason."  We  seek,  said  the 
counsel,  in  this  case,  the  conviction  of  the  pri- 
soner, on  the  testimony  of  three  witnesses,  con- 
curring  in  the  same  facts.  We  corroborate 
their  statement,  by  the  unimpeached  testimony 
of  three  others,  one  the  loser,  and  the  others  the 
finders  of  this  stolen  property. 

He  averred  the  law  to  be,  that  an  accomplice 
was  a  comoetent  Avitness  in  cases  of  life  and 
death  ;  and  adverted  to  the  several  cases  of  ar- 
son lately  decided  in  the  criminal  courts  in 
this  city,  in  which  Richard  Parsclls,  an  accom- 
plice, was  the  only  witness  to  establish  the 
guilt  of  his  coadjutoi-s.  Indeed,  said  the  coun- 
sel, how  should  we  ever  be  able  to  drag  to  the 
light  of  day,  crimes  conceived  and  perpretrated 
in  secret,  if  the  testimony  of  the  accomplice 
should  be  excluded?  The  jury  in  this,  as  ii; 
otlier  cases,  were  bound  to  scrutinise  and  weigh 
tlie  testimony,  aadexaniine  carefully  the  whole 
circumstances  of  the  case ;  and  if,  after  such 
examination,  there  remained  not  a  rational 


doubt  ofguill.  it  was  their  duty  to  convict  tL<? 
I  prisoner,  from  whatever  source  the  testimony 
might  be  derived.  The  counsel  here  adverted 
to  the  testimony,  and  the  several  circumstances 
tendir)g  to  establish  the  gtiilt  of  the  prisoner. 
1 1  is  situation,  his  mode  of  life  was  suspicious. 
He  was  a  vagrant,  almost  begging  his  bread 
from  door  to  door;  and  whf;n  called  on  by  the 
I'olice,  he  has  this  \aluublc  piece  of  silk,  and 
other  arliclesof  merchandise,  which,  in  his  own 
^vords,  he  bought  from  those  "  out  of  whom  he 
could  make  a  bargain."  Was  this  a  satisfactory 
account,  consistent  with  his  innocence.''  You 
find  hirn  also,  when  a|)prised  that  the  police  offi- 
cers were  in  pursuit  of  him,  trembling  with  guilt, 
and  offering  a  sum  of  money  to  be  conveyed, 
with  his  ill-gotten  property,  out  of  the  city.  Yoa 
find  the  stolen  property,  with  many  other  arti- 
cles, on  him,  which  are  now  in  the  police. 

The  counsel  concluded  by  saying,  that  al- 
though the  opposite  counsel  had  made  extraor- 
dinary etforts  to  exculpate  the  prisonci  ,he  hoj»ed 
the  jury  would  duly  examine  the  facts  and  cir- 
cumstances laid  before  them  on  behalf  of  the 
people  ;  and  if.  after  vuch  an  examination,  not 
a  douf)t  remained  of  the  guilt  of  the  prisoner, 
that  for  the  sake  of  protecting  the  property  of 
individuals  in  this  city,  for  the  purpose  of  aid- 
ing the  sacred  cause  of  morality,  he  hoped  they 
would  con\  ict  the  prisoner. 

His  honor  the  mayor  charged  the  jury,  that 
in  cases  of  this  kind,  the  evidence  of  the  know- 
ledge of  the  prisoner  that  the  goods  were  stolen, 
generally  depended  on  the  accomplice.  But, 
although  the  law  pronounced  the  accomplice 
competent,  yet  it  was  the  province  of  the  court 
and  jury  to  scrutinize  and  examine  such  testi- 
mony w  ith  much  strictness.  In  the  first  place, 
it  was  necessary  to  show  these  goods  were  sto- 
len. Of  this  tliere  was  no  doubt,  and  as  little 
remained  that  they  were  received  by  the  pri- 
soner. Tliey  were  stolen  from  the  store,  and 
found  in  his  possession.  The  principal,  and  in- 
deed the  only  point  of  inquiry  is,  did  the  prison- 
er know  them  to  be  stolen  ?  We  have  the  strong 
circumstance  here,  tliat  he  has  not  accounted 
how  he  came  by  them  :  and  if  Totten  is  to  be 
believed,  we  have  full  evidence  of  the  fact.  Al- 
though this  witness  had  been  pardoned,  yet  he 
comes  before  us  under  strong  circumstances  of 
suspicion.  It  njust  be  conceded,  that  if  his 
testimony  stood  alone,  uncorroborated  by  other 
testimony,  it  vrould  be  unsafe  to  place  full  reli- 
ance on  his  statement  :  but  we  find  that  he  is 
corroborated  on  this  point  by  M'Donald,  who 
does  not  stand  preci'-xi}  on  the  same  ground 
with  Totten — and  although  it  was  attempted  to 
impeach  his  testimony,  yet  it  must  be  recollect- 
ed, that  for  this  purpose  the  prisoner  had  re- 
course to  persons  wlio  had  taken  him  in  their 
house  as  an  inmate.  On  the  whole,  it  must  be 
left  to  the  jurors  to  judge,  from  all  the  circum- 
stances cf  the  case,  whether  the  prisoner  knew 
these  goods  to  be  stolen. 
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The  jurors  found  him  guilt ij. 

The  court  sentenced  him  for  two  years  to  the 
City-Prison,  and  to  pay  a  fine  of  ^-50,  and  to 
stand  committed  until  he  paid  the  hne. 

SUMMARY. 

The  strict  attention  of  the  Grand  Jury  to  their 
duties  durins:  the  whole  of  this  term,  is  highly  me- 
ritorious, JS''early  one  hundred  indictments  were 
found  by  them  ;  and  for  several  days  their  atten- 
tion was  occupied  in  the  discovery  of  testimony 
concerning'  achaUengeto fght  a  duel,  said  to  have 
been  recently  given  by  some  person  in  this  city. 

Charles  M.tchell,  a  young  man  (f  good  exter- 
nal appearame,  on  being  arraigned ,  plead  guilty 
to  two  indictmentsf or  forgery,  and  one  for  grand 
larceny,  in  stenlitig  the  goods  of  iVIordeccii  jVT y- 
ers.  His  sentence  was  suspended  until  the  next 
term.  We  shall,  perhaps,  hereafter,  lay  his  case 
before  the  public. 

Nicholas  Ford,  Adam  Laton,  and  Thomas 
Pendegrast,  were  each  convicted  on  their  own 
confession,  of  grand  larceny,  in  picking  pockets, 
and  were  sentenced  to  the  State-Prison  each  for 
jive  years. 

Joim  Campbell,  Thoma:  Blake,  alias  Thomas 
Smith,  Joseph  Anthony,  and  Patrick  O'Brien, 
alias  Patrick  Kelly,  iccre  each  convicted  of  grand 
larceny,  and  sentenced  to  the  State- Prison  for 
three  years  and  a  day. 

John  Cannon  and  Gilbert  Van  Ev cren,  t/^cre 
each  convicted  <f  grand  larceny,  but  their  sen- 
fence  v:as  suspeiid^d  till  the  next  term. 

MAYOR'S  COURT. 

January  Term,  1816. 

PRESENT, 

The  Hon.  RICHARD  RIKER,  Recorder. 

There  were  three  hundred  and  sixty-eight 
icrits  issued,  retnrnahle  this  term,  of  ichich  two 
hundred  and  seventeen  were  returned  served. 
Seventy-two  causes  were  noticed  for  trial  this 
term. 

SAMUEL  W.  GREEN  vs.  ASPINWALL 
CORN  WELL. 

Tiio  plaintiff,  after  resting'  his  cause  before  a  juiy,  has 
a  r'\%h\  to  introduce  other  testimony  to  fortify  his  case, 
ahould  the  defendant's  counsel  proceed  to  sum  the 
evidence  to  the  jury,  without  introducing  any  testi- 
mony. 

if  a  vessel,  on  her  passage  from  New- York  to  Providence, 
is  unavoidably  taken  by  the  public  enemy,  the  owner 
is  excused  from  loss  of  freight  which  he  received  on 
board  at  the  former  to  be  delivered  at  the  latter  place. 

Tide  Tables,  calculated  by  celebrated  scientific  authors, 
and  contained  in  thjeir  books,  may  be  read  in  evidence, 
and  are  of  equal  vahdity  with  the  Almanac. 

When  the  feehngs  and  reputation  of  an  honest  upright 
citizen  are  deeply  involved,  his  «^ood  name  will  pre- 


ponderate in  favor  of  his  innocence,  in  a  doubtful  case, 
before  a  prudent  discreet  jury. 

Robert  Sedgwicx  &, )  Counsel  for  plain- 
Ogden  Edwards,      \  tiff. 
Robert  Bogardus  &  i  Counsel  for  defen- 
Saiviuel  Cowdrey,     \  dant. 

This  was  an  action  brought  to  recover  the 
value  of  forty-two  bushels  of  rye,  delivered  by 
rhe  agents  of  the  plaintiff  on  board  of  the  sloop 
Amelia,  owned  by  the  defendant,  and  Robert 
(jr.  Cornwell,  his  son,  who  was  captain,  to  be 
!  carried  from  this  city  to  Providence  in  Rhode- 
Island.  The  declaration  contained  two  counts, 
one  in  trover,  iand  the  other  in  tort,  for  neg-li- 
srence  in  tlie  transportation  of  the  rye^  accord- 
ing- to  the  undertaking-  of  the  defendant,  as  a 
common  carrier. 

It  was  first  proved  by  a  Mr.  Learned,  one  of 
the  plaiutifT's  agents,  that  about  the  13th  of 
May,  1314,  this  property  was  shipped  on  board 
of  this  vessel,  in  this  city,  to  be  carried  to  Rhode- 
Island  ;  that  the  defendant  had  the  absolute 
control  over  the  vessel ;  that  in  an  interview, 
which  the  witness  afterwards  had  with  the  de- 
fendant, on  the  subject,  he  said  he  had  been 
taken  in  the  Race*  by  the  Bulwark,  a  British 
74,  and  the  sloop  with  the  rye  oil  board  was 
sent  to  Halifax. 

The  counsel  for  the  plaintiff  here  rested 
their  cause.  Bogai*dus  moved  for  a  nonsuit, 
because  tliere  was  no  evidence  to  support  either 
count  in  the  declaration,  exc?pt  that  arising 
from  the  confession  of  the  defendant ;  which 
confession  taken  together,  showed  that  the 
property  in  question  was  taken  by  the  public 
enemy,  and,  therefore,  operated  to  exonerate 
the  defendant. 

Sedgwick  contended,  that  on  the  count  for 
not  delivering  the  rye  in  the  declaration,  the 
plaintiff  had  nhown,  prima  facia,  that  he  was 
entitled  to  recover  ;  that  the  declaration  of  the 
defendant,  that  he  had  been  taken  by  the  ene- 
my, was  no  evidence  to  show  the  fact;  it  was 
incumbent  on  them  to  show  this  by  other  testi- 
mony. 

His  honor  the  recorder  intimated  to  the  coun- 
sel, that  although  he  should  refuse  the  motion 
for  a  nonsuit,  that  the  weight  of  testimony,  as 
it  then  stood,  was  in  favor  of  the  defendant,  and 
that  so  he  should  charge  the  jury. 

After  some  desultory  remarks  from  the  coun- 
sel, the  plaintiff's  counsel  declared,  that  they 
should  rest  the  cause,  without  introducing  other 
testimony.  Cowdry  thereupon  proceeded  to 
address  the  jury,  without  offering  any  testi- 
mony. 


*  This  is  sometimes  called  the  Horse-race.  It  is  a  rapid 
current,  at  the  east  end  of  Long-Island  sound,  formed  by 
the  compression  of  water  running  from  the  sound  betweea 
Gardener's-Island  on  the  right  and  Fisher's-Island  on 
the  left;  commencing  about  opposite  to  New-London, 
and  running  from  the  N.  W.  to  the  S.  E.  in  tlie  directioa 
of  Block-Island,  about  4  1-2  knots  au  hour. 
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This  course  uus  objected  to  by  the  opposite 
counsel,  wlio  coiiteiiclcd  that  they  had  a  rij^ht 
to  res.  at  anv  sta;^e  of  the  cause,  and,  if  noi 
iuci  u  iib  c\  i(i(Mice  on  tlic  otl-er  side,  were  noi 
precluded  from  introducing  other  testimony  to 
fortify  their  case.  The  court  de<  id«  d.  that  the 
plaintiff's  counsel  might  inlioduce  other  testi- 
mony. 

Capt.  Jr.mes  B.  Burger  was  then  sworn,  on 
behalf  of  the  plaintiff,  who  stated  in  substance, 
that  on  the  17th  of  May,  iai4,  lie  wa-i  a  prison- 
er on  hoard  the  Bulwark,  a  British  74,  then 
lying  on  the  nortli  side  of  Blocli-Island,  about 
two  miles  distant.  In  the  morning  about  sun- 
vise,  he  was  looking  from  the  cabin-window  of 
the  ship  with  a  spy-glass,  and  saw  a  sloop 
about  two  or  three  leagues  distant,  bearing 
down  for  tlie  ship.  Tlie  wind  at  that  time 
was  at  the  N.  VV.  but  light,  and  the  stern  of 
the  fihip  was  towards  the  west.  The  ship  was 
at  anchor,  and  there  was  not  wind  oufiicient  to 
cause  her  to  swing  in  a  different  direction  fron^ 
the  tide.  The  sloop  came  down  to  within  a  warfiN 
lc;^g  h  of  the  sliip,  and  ancliored  about !{  o'clock- 
There  w-^ro  then  six  or  fevcn  men  on  the 
deck  of  the  sloop,  among  whom  was  capt.  Corn- 
well  ;  but  did  not  sec  any  »nen  belonging  to 
the  British  r,(juadron  on  board  of  the  sioop. 
The  whole  of  the  boats  belonging  to  the  sliip 
were  on  board  from  three  o'clor-k  in  tlie  morn- 
ing, until  tlie  sloop  anchored.  Fe'.cralof  their 
boats  were  on  the  deck  and  sides  of  the  ship, 
lie  was  confined  to  the  ward-room  of  the  ship, 
and  did  noi  leave  the  same  that  morning,  from 
the  time  he  first  saw  the  slonp,  until  he  was 
discharged,  which  was  about  two  hours  after 
the  sloop  anchored.  He  saw  all  the  boats, 
particularly  those  on  the  sIuc:-,  by  putting  his 
itcad  oui  of  the  port-holes,  which  he  Avas  indu- 
ced to  do  to  gratify  his  curiosity,  being  tired 
of  confinement,  bevei'al  vessels  had  been  cap- 
tui  cd  by  the  h^-trtsr,  and  the  witness  himself  had 
been  tnlxcn  b}- two,  a  few  days  before,  51  miles 
from  the  slr  p.  A  short  time  after  the  sloop  an- 
chored, this  witness  saw  captain  Lynch  on 
board  of  the  Bulwark,  but  did  not  see  anymore 
of  the  crew  of  the  sloop  on  board  of  that  ship. 
He  saw  the  defendant,  L3  nch  and  K.'^german, 
in  about  fifty-sis  hours  after  thi.^,  at  Stoning-- 
ton.  Ke  did  not  rcm.ember  whether  he  swore 
in  ihe  Circuit  Court  of  tlie  United  States,  tha' 
he  did  not  see  any  of  tiie  sloop's  crew  on  board 
of  the  Bulwark. 

There  were  no  means  on  bo?.rd  of  the  sliip 
to  convert  rye  into  fioar.  Beef,  perk,  and  all 
kinds  of  grain  were  in  great  demacd  at  Bhode- 
Is'and.  This  witness,  previous  to  the  prose- 
cution for  treason,  (hereafier  n;entioiied)  before 
he  arrived  in  New-York,  had  an  idea  that  he 
should/reap  some  pecuniary  benefit  by  inform- 
ing, but.  after  his  arrival  he  was  informed 
and  believed  to  the  contrary.  Finding  that  he 
was  to  be  the  only  witness  in  that  prosecution, 
andtliat  two  at  least  were  requisite  ia  the  case 


of  treason,  he  offered  to  leave  thu  city,  and 
lorfeit  his  rerognizance  to  appear,  wi  ich  was 
'J50  dollars,  if  the  detendants  would  indemnify 
liiin  against  the  payment  thereof,  Mhich  they 
refused  to  do,  sending  him  for  answer,  that 
they  were  as  willing  he  should  appear  a  witness 
as  not. 

He  never  had  a  quarrel  with  any  of  the  de- 
fendants in  that  prosecution,  but  admitted,  that 
he  had  some  slight  misunderstanding  with  capt. 
Lynch. 

Cowdry,  in  a  clear  concise  address  opened 
the  defence  to  the  jury.  This  address  is  omit- 
ted, as  the  facts  and  circumstances  therein  sta- 
te d  in  substance,  are  detailed  in  tlie  following 
testimony  on  behalf  of  the  defendant. 

By  the  deposition  of  Epcnetus  liogers,  read  in 
evidence  on  behalf  of  the  defendrnt,  it  appeared, 
that  the  cargo  of  the  Amelia  consisted  of  about 
rjOO  bushels  of  rye,  80  barrels  of  flour,  5  bar- 
rels of  potatoes,  10  barrels  of  pork,  and  some 
provisions  for  the  crew,  which  were  taken  on 
board  at  dilfcrent  places  in  this  city.  When 
opposite  Say  brook,  there  was  every  favorable 
prospect  of  proceeding  through  the  Uacc  :  and, 
although  it  was  usual  for  vess.  Is  to  stop  at  Say- 
brook  for  a  fair  wiiid,  yet,  as  there  was  then  such 
a  ivind,  it  nas  considered  by  the  captain  and 
persons  on  board  that  it  was  best  to  prcx;eed. 
They  continued.  V»  hen  they  arrived  oppo- 
site to  New-London,  at  the  eoramenecment  of 
the  Race,  the  wind  suddenly  died  away,  so  that 
there  was  not  enough  to  fill  the  sails,  and  tho 
mainsail  was  flapping — the  ebb-tide  was  begin- 
ning to  run.  She  was  boarded  in  the  Ilace  by 
a  Britisii  barge,  and  2  or  3  of  the  crew  of  the 
barge  came  on  board,  and  ordered  her  to  pro- 
ceed to  Block-Island,  as  a  prize,  but  did  not 
name  any  vessel  to  which  she  must  go.  A 
rough  broken  sea  was  running,  and  the  tide 
carried  them  in  the  direction  of  Block-Island. 
They  er.deavorcd  to  make  the  Connec;»cut 
shore  bv  lufii^g,  but  could  not  by  leason  of  the 
current.  They  had  2  anchoi-s  on  board,  but 
thj  captu.;a  said  the  water  was  so  deep,  the  tide 
so  strong,  and  the  bottom  so  rocky,  that  it 
would  be  of  no  use  to  cast  anchor.  About  4 
o'clock  the  deponent  went  to  rest,  and  in  r.bout 
2  hours  was  awakened  by  the  captain,  and  in- 
formed there  was  a  British  man  of  \^rin  siglit. 
He  went  on  deck,  and  ih.e  sloop  was  standing 
for  the  Connecticut  shore  ;  he  saw  a  boat,  hav- 
ing about  o  or  10  armed  men  on  board.  Four 
or  five  men  came  on  board,  and  riiade  a  prize 
of  the  sloop,  and  carried  uer  to  the  Bulwark, 
then  about  three  mi  es  off.  She  was  anchored 
witiiia  about  forty  yards  of  the  Bulwark,  wbea 
a  line  was  brought  from  the  ship  to  the  sloop, 
and  she  was  towed  alongside,  and  a  part  of 
the  cargo  taken  out.  The  defendant.  Lynch 
and  Hagerman,  belonging  to  the  sloop,  were 
taken  out  and  sent  on  shore.  Four  or  five  of 
the  crew  of  the  Bulwark  and  a  prizemaster 
v.  ere  put  on  board  01  the  sloop,  witk  R.  G. 
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rormvcll,  the  depondent,  and  one  Luther  Cal- 
rin,  were  ordered  for  Hahfax.  A  part  of  the 
rye  was  thrown  overboard  on  the  passag-e. 
Corn  well  and  the  other  hands  were  put  into 
close  confinement  in  Halifax,  as  prisoners  of 
war.  When  the  deponent  was  discharg-ed.  Corn- 
well  was  still  in  confinement.  From  all  the 
deponent  saw  or  heard,  he  does  not  believe 
the  sloop  fell  into  the  hands  of  the  enemy  by 
nejglig-ence  or  design.  The  sloop  arrived  op- 
posite New-London  between  12  and  2  o'clock. 
To  avoid  the  British  squadron,  she  went  so  near 
little  Gull-Island,  that  fears  prevailed  that  she 
would  g-et  on  the  rocks. 

By  the  deposition  of  John  Wright,  it  appear- 
ed, that  he  was  a  prisoner  on  board  of  the  Bul- 
wark at  the  time  the  Amelia  was  taken.    In  the 
morning,  about  5  o'clock,  he  discovered  the 
sloop  about  two  miles  off,  drifting-  down  with  the 
ebb  tide,  haviug  two  of  thj  cutters  of  the  Bui-  I 
wark  alongside  of  her.    He  corroborated  the  i 
testimony  of  Rog-ers  in  relatiori  to  the  unlading' 
the  sloop,  her  passage  to  Halifax,  and  the  im-  ! 
prisonment  of  Robt.  G.  Cornwell  in  that  place  ;  [ ; 
and  further  stated,  that  on  the  day  tlie  sloop  j| 
was  captured,  the  ebb  tide  ran  at  Block-Island  i{ 
until  near  G  o'clocic  in  the  morning-,  and  that  j 
vihen  the  Amelia  dropped  anchor  there  were  j 
ilfieen  or  twenty  armed  men  on  board  of  her.  | 

Maik  Lynch,  a  witness,  sworn  on  behalf  of , 
the  defendant,  testified,  that  hn  was  on  board  I 
the  Amelia  as  a  passenger  to  Newport,  at  the  ! 
time  she  was  captured.  The  vessel  sailed  from  \ 
this  city  on  the  10th  of  May,  1814,  and  on  the  i 
17th  of  the  saiTib  month  passed  the  British  { 
squadron  olf  New-London  at  nig-ht ;  that  to! 
avoid  the  sqadron,  many*  efforts  were  made  by  i 
keeping  near  the  Gull-Island  shore,  by  wliich  ! 
the  vessel  was  endangered.  That  the  ligiits  I 
were  extinguished  in  the  binnacle.  The  sloop  en-  ' 
tered  the  Race  about  12  o'clock  at  night,  when  ] 
it  began  to  drizzle,  and  the  wind  died  away.  In  I 
the  Race  she  was  boarded  by  a  barge  with  ! 
twelve  men.  This  boat  staid  alongside  but  a  |l 
few  minutes  :  the  sea  ramin'gh,  %nd  the  witness  !| 
thought  that  she  had  some  other  enterprise  in  i 
view.  Tiie  defendant  was  at  this  time  below  i 
asleep.  Witness  did  not  hear  any  oonvers-ation  ! 
be  1  ween  the  crew  of  this  boat  and  any  person  i 
on  board  of  the  sloop.  After  the  boat  left  the  j 
cloop,  it  was  impossible  to  proceed  to  the  coast  ! 
or  di'op  anchor.  The  water  v/as  deep,  a  heavy  ' 
sea  ;yas  running,  and  the  bottom  was  roclcy.  He  j 
staid  on  deck  all  night,  and  about  an  hour  be-  j 
fore  day  saw  the  second  boat,  by  Avhich  tlic  i 
sloop  was  taken.  About  sunrise  the  tliird  boat  i 
brought  the  first  lieutenant  of  the  Bulwark  ; 
and  about  fifteen  or  twenty  armed  men  on  j 
board.  When  the  witness  arrived  on  board  the  j 
Bulwark  her  stern  was  swinging  E.  S.  E.  He  ! 
dsaw  capt.  Burger  on  board,  under  a  marine  in 
the  ward-room,  and  spoke  to  him,  when  Burger 
i::ried. 

The  defendant  was  much  affected.    His  fa-  \ 


mily  was  in  distress,  and  the  commandmg  o^xccr 
treated  him  with  severity,  and  refused  to  ran- 
som the  sloop.  Capt.  Lynch,  having  been 
previously  acquainted  with  the  oflicers  on  board, 
was  treated  with  poiiteuess,  and  was  ^ent  on 
shore  at  Block-Island,  with  the  defendant  and 
^Ir.  Hagerman,  about  0  o'clock  in  the  morn- 
ing. This  was  done  because  the  enemy  consi- 
dered them  as  non-combatants.  And  the  de- 
fendant's son,  witii  the  hands  on  board  the  sloop, 
were  sent,  as  he  nnderstocd,  to  Halifax  as  pri- 
soners. He  lel't  New-York  for  Newport,  in  or- 
der to  get  on  board  some  merchantmen  to  pro- 
ceed to  the  ^Vest-Indies,  to  procure  em;  loy- 
ment,  which  was  denied  him  at  home. 

Samuel  H.  Lewis,  a  witness  for  the  defend- 
ant, stated,  that  he  was  a  prisoner  on  board  ihe 
Btlwark.  He  corroborated  the  staiLmeui  of 
Wright,  and  further  stated,  that  when  the  Ame- 
lia came  alongside,  the  stern  ol  the  Buiwa;-k 
was  in  an  easterly  direction.  That  on  the  j)as- 
S3ge  to  Halifax,  capt.  Cornwell  was  brought 
fiorn  on  board  the  sloop  from  an  impression  liiat 
lii?  would  retake  her ;  and  that  during  the  voy- 
age he  was  treated,  in  every  respect,  like  the 
rbst  of  the  prisoners.  They  arrived  at  Halifax 
en  the  27th  of  r'.Iav,  and  capt.  Cornwell  was 
confined  tiiere  about  nine  months.  ^ 

John  Hagerman,  a  witness  for  the  defendant, 
corroborated  thenjaterial  facts  stated  by  Lynch, 
and  further  swore,  that  when  iiie  sioo[.  anctior- 
ed  there  .vere  two  barges  alongside.  This 
witness  had  five  hundred  bushels  of  rye  on 
board  the  Amelia,  as  freight,  which  he  lost,  nor 
did  he  expect  to  have  his  loss  repaired  ;  that  he 
had  no  reason  to  believe,  nor  did  he  believe, 
that  thci-e  was  a  British  license  ou  board  of  the 
sloop.  He  further  staled,  that  capt.  Burger 
swoi-e  in  the  Circuit  Court  of  the  United  States, 
that  he  saw  none  of  the  crev/  of  the  sloo}>  on 
board  of  the  Bulwark.  It  further  appeared, 
from  his  testimony,  that  on  his  arrival  in  this 
city,  after  his  capture,  a  prosecution  for  treason 
was  commenced  in  the  Circuit  (.'ourt  of  the 
United  States  against  Mark  Lynch,  the  defend- 
ant and  himself ;  and  that  the  son  of  the  defend- 
ant was  joined  in  the  indictment.  Tins  indict- 
ment was  traversed,  and  tije  defendants  were 
acquitted.  This  witness  aften'/ards  stated,  that 
he  understood,  the  patatoes  on  board  of  the  sloop 
were  seed-potatoes,  sent  by  some  person  in 
New-York  to  a  friend  in  Rhode-Island. 

Mason  Seely,  a  witness  for  the  defendant, 
swore  that  Bui-ger  had  declared,  in  relation  to 
the  prosecution  for  treason,  that  he  was  soiry  he 
had  proceeded  in  that  pro5:ecuiion,  and  that  he 
should  have  done  nothing  abcut  it,  had  it  not 
been  to  obtain  satisfaction  of  Lynch,  who  had 
abused  liim  all  along  the  coast.  This  witness 
corroborated  that  point  of  the  testimony  of  the 
last  witness,  in  relation  to  the  fact  sworn  by 
Burger  in  the  Circuit  Court.  He  was  fully  cor- 
roborated in  his  statement  by  another  wiiness. 
Luther  Calvin,  a  hand  on  board  of  the  sloop.. 
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showed  clcai  ly  tlie  progress  ol'  Amelia  from 
lUe  time  she  sailed  from  this  city  until  her  cap- 
ture, and  in  this  rehition,  coincided  substau- 
lially  with  Lynch  and  IIa<^ennan  ;  and  vvitti  re- 
^•ard  to  trie  lime  of  her  caplnic  until  herarriv  a; 
in  il.iiifax,  und  in  relation  to  (he  time  he  re- 
mained a  prisoner,  he  sta(ed  in  .substance,  the 
same  facts  sworn  to  by  Kpenclus  Hiig-crs  and 
Samuel  H.  J-.e\vis.  This  witness  and  Mr.  Ma- 
jfcrman  botli  stated,  that  althouj^h  Ihey  iiad  suf- 
fered severely  in  con>-:equenee  of  the  said  voy- 
age, they  did  not  censure  tiic  defendant  in  the 
least. 

The  plaintKrs  Counsel  introduced  counter 
evidence  in  relation  to  the  tides  in  the  Kace, 
the  object  of  which  appeared  to  be  this  :  The 
Counsel  wislied  to  establish  this  fact  ;  that  on 
the  17th  of  May,  1814,  at  the  time  the  sloop  en- 
tered the  llace,  the  tide  hud  ebbed  so  long-  that 
the  sloop  could  not  have  drifted  more  than  ten 
miles  in  the  Race,  before  siie  would  have  iret 
Willi  the  i^ood  tide 

It  is  unnecessary  to  detail  the  whole  of  lie 
evidence  introduced  iU  relation  to  this  subject. 
Sevei-al  ex.perienccd  pilots,  acquainted  with  ti.e 
tides  in  that  quarter,  were  called,  and  in  the 
course  of  thoir  testimony  declared,  that  tlie 
tides  were  not  uniform,  but  were  frequently 
afTectod  by  wind  or  storms,  and  that  from  tiie 
b.vc^iania^- of  the  Race  to  Block-Island  it  was 
thirl.y-one  mile?. 

Sed.-^-UJcck  OiTored  to  road  in  evidence 
Biunf  s  Coast  Pilot  and  liowditch's  iS'avi^^ator, 
to  prove  the  situation  of  the  tide  in  the  Uace  at 
tlio  titno  tiie  sloop  entered. 

Boxardii^  contended,  that  the  books  were 
not  of  themselves  evidence.  It  was  first  ne- 
cessary to  show  '.heir  con-ectness  by  other  testi- 
mony. This  Vv'as  not  tiie  case  of  an  Almanac, 
wiiich,  for  some  purposes,  might  be  considered 
^ood  evidence.  Besides,  it  was  shown  that  the 
tides  wore  not  uniform. 

B'f  the  Court.  The  testimony  offered  is  ad-  ; 
misiable,  and  of  equal  validity  with  the  Alma-  j 
nac  It  appeared  by  the  books,  and  the  tide- 
tables  in  the  almanacs  introduced,  that  the  i 
ti'na  of  hiorh  water  at  New-York  and  New-Lon-  ! 
don  was  the  same,  and  that  on  the  eighteenth  j 
day  of  ?>lay,  1814,  it  was  high  water  at  both  j 
these  places  at  about  7  o'clock,  at  the  Race  at  j 
about  10,  and  at  Block-Island  at  fifty- two  mi-  \ 
nutes  after  6  o'clock.* 

From  the  deposition  of  Tliomas  Brown,  read 
in  evidence  on  behalf  of  the  defendant,  it  ap- 

*  The  thcoiy  of  the  tides  depends  on  the  principles 
of  attraction  which  pervades  the  universal  system  of  na- 
ture. It  is  an  axiom  in  philosophy,  that  heavy  bodies 
mutually  attract  each  other.  While  the  earth  is  per- 
forming it?  diurnal  (or  daily)  motion  round  its  axis,  from 
west  to  east,  the  moon  is  also  revolving  ro'.md  the  earth 
as  its  centre,  and  the  attractive  power  of  the  sun  and 
moon  upon  different  parts  of  the  earth,  is  the  true  cause 
of  the  tides.  The  xaoon,  however,  being  much  nearer 
the  earth  than  the  sun,  has  a  greater  influence  on  the 
tides  :  but  the  sun  and  moon  attract  those  parts     th  o 


'  peared,  "  that  in  the  summer  of  lilij,  thcde|)0^ 
nent  saw  on  board  of  a  t/uop,  commanded  by 
 .Skidmorc,  (in  which  deponent  saw  de- 
fendant at  Providence  and  IVew-York  two  or 
lijree  times,  but  docs  not  know  defendent  went 
in  the  vessel,)  a  Brituh  license  in  possession  of 
said  Skidmorc,  whicij  he  read,  and  was  a  licen  ce 
to  pass  the  enemy's  squadron  at  iNew-London." 

In  the  [jrogress  of  the  trial,  it  was  further 
clearly  proved,  that  the  defendant  was  impo- 
verished by  reason  of  his  loss,  and  is  now  in 
reduced  circumstances. 

Covcdry  called  the  attention  of  the  Jury  to 
the  importance  of  the  cause,  not  as  it  respected 
the  insignificant  sum  in  controversy,  but  the 
feelings  of  his  client  were  deeply  affected,  his 
reputation  at  stake.  In  this  solemn  appeal  to 
their  judgment,  on  which  dcfjended  the  dearest 
interests  of  his  client,  he  begged  them  to  dis- 
card every  prejudice,  and  examine  coolly  the 
merits  of  the  case  before  them.  It  was  impos- 
sible to  pass  a  verdict  in  favour  of  liie  plaintiff", 
unless  upon  the  supposition  that  the  defendant 
had  been  guilty  of  treason,  in  rendering  assist- 
ance to  the  common  enemy. 

He  proceeded  to  the  statement  of  the  lading 
and  progress  of  the  vessel,  and  of  her  capture, 
as  detailed  in  the  testimony.  The  nature  of  the 
articles  showed  they  were  not  designed  for  the 
enemy.  No  eartldy  purpose  could  have  been 
answered  by  carrying  rye  to  the  squadron,  but 
this  article  was  in  demand  at  the  place  to  which 
the  vessel  was  bound. 

The  character  of  the  parties  engaged  in  this 
voyage,  claimed  the  particular  attention  of  tijc 
Jury.  The  one  was  a  public  man  in  high  stand- 
ing, who  had  then  already  passed  the  meridian 
of  life  ;  and  whose  sense  of  public  duty,  and  re- 
gard for  the  opinion  of  mankind,  were  sufficient 
to  have  deterred  him  from  such  an  enterprise. 
The  private  and  public  character  of  Mr.  Ha- 
german  was  too  well  known  to  render  it  requi- 
site for  him  to  say  a  single  word  in  his  praise. 
It  was  fair  and  unimpeachcd,  and  had  never 
been  sullied  by*the  bfcath  of  slander. 

Capt.  Lynch  has  appeared  here  before  you  ; 
vou  have  seen  his  manner,  and  can  judge  whe- 
(her  the  plain  unvarnished  statement  he  has 
given,  so  strongly  fortified  on  every  side,  is  not 
-n titled  to  full  credit.  But  the  son  of  the  de- 
fendant in  this  treasonable  voyage,  on  which 
the  lives  and  fortunes  of  those  engaged  were 
suspended,  is  selected  as  captain.  Were  there 
not  then,  in  this  city,  instruments  sufiicient  to 

surface  of  the  earth  nearest  to  them,  and  cause  the  wa- 
ters, within  the  sphere  of  their  attr?.ction,  to  assume  a 
spenodical  figure,  whose  longer  axis  is  directed  towards 
ihe  attracting  luminary.  On  the  side  of  the  earth,  op- 
posite to  the  attractive  power,  the  waters  also  continue 
raised.  Hence,  as  the  earth  revolves  daily  around  its 
ovy-n  axis,  the  tide  must  be  high  twice  during  this  revolu- 
tion. By  ascertaining  the  relative  situation  of  the  mooa 
to  the  earth,  or  the  moon''s  age  at  a  given  time,  tide  tables 
are  constructed  :  which,  in  theory,  are  as  correct  ar.d  re- 
gular, in  genera!,  as  the  motion  of  the  heavenly  bodies. 

Editor. 
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be  found  to  answer  this  diabolical  purpose  ?  j 
Could  the  father  so  far  discard  parental  feelings, 
and  at  once  sever  all  the  tender  ligaments 
which  bind  the  heart  of  the  father  to  the  son,  as 
to  place  that  son  in  a  situation  so  extremely 
hazardous,  so  fraught  with  danger  ?  An  ene- 
my to  his  country  I  A  traitor,  whose  life,  in 
case  of  detection,  was  forfeited  ?  No  ;  if  the  man 
is  a  traitor,  a  common  enemy  to  his  country 
he  wages  not  war  against  his  son  ;  he  is  not  a 
traitor  to  his  otfspring. 

But  why,  if  treason  was  meditated,  did  this 
vessel  pass  the  squadron  at  New-London  ?  Why 
run  in  shoal  water  to  avoid  the  enemy  ?  This 
conduct,  surely,  was  not  consistent  with  the 
plan  of  feeding  that  enemy. 

But  said  the  Counsel,  it  will  be  insisted,  that 
a  year  before  this  voyage  was  undertaken,  a 
British  license  was  seen  on  board  when  capt. 
Skidmore  commanded  ;  and  you  will  be  called 
on  to  presume,  against  the  volume  of  evidence 
before  you,  that  therefore  there  was  a  British 
license  on  board,  when  the  vessel  fell  into  the 
hands  of  the  enemy. 

 "  Trifles  light  as  air 

Are,  to  the  jealous,  confirmation  strong 
As  proofs  of  holy  writ." 

This  the  Counsel  believed,  and  anticipated  as 
the  strong  hold  on  the  part  of  the  plaintilf.  But 
with  the  evidence  introduced,  that  circum- 
stance furnishes  not  even  a  shadow  of  suspicion. 
It  is  a  fact  well  known,  that  a  British  license 
was  not  to  answer  the  purpose  of  trading  with 
the  British ;  the  object  of  a  license  was  to  per- 
mit the  coaster  to  pass  the  British  squadron  at 
New-London,  to  some  port  in  the  New-England 
states. 

The  Counsel,  after  adverting  to  the  open  and 
manly  conduct  of  the  principal  persons  on  board 
of  the  sloop,  in  returning  to  this  city,  immedi- 
ately after  they  were  captured,  assumed  this 
position  as  the  strong  ground  of  defence  :  The 
vessel  loas  captured  by  the  enemy,  xoiikout  any 
fault  or  negUgenre  on  the  part  of  the  defeivlanl. 
He  then  took  a  view  of  the  testimony,  in  rela- 
tion to  the  tides,  and  contended,  that  the  ebb 
tide  ran  a  sufficient  time  after  the  vessel  enter- 
ed the  Race  to  carry  her  to  the  Bulwark. 

But  had  this  been  a  treasonable  enterprise, 
had  there  been  pre-concert  and  design,  would 
the  defendant  have  been  treated  with  the  harsh- 
ness and  severity  which  he  experienced  from 
the  British  commander?  Would  the  ransom  of 
this  vessel,  implored  with  tears,  have  been  pe- 
remptorily denied  ?  Or  would  not,  rather,  a 
large  sum  have  been  required  on  the  one  hand, 
and  covertly  acceded  to  on  the  other,  the  bet- 
ter to  conceal  the  design  ?  But  the  conduct  of 
the  enemy  towards  the  son  of  the  defendant, 
furnishes  an  invincible  argument  against  the 
treason  pretended  to  be  supported.  He  was 
taken  froTi  on  board  the  sloop,  on  her  passage 
to  Halifax,  as  a  mutinous  person  ;  he  was  con- 
fined in  that  place,  in  cotamoH  with  tlie  other 


prisoners,  for  better  than  nine  months.  Was 
this  the  treatment  which  the  man,  confederated 
with,  and  feeding  the  common  enemy,  had  a 
right  to  expect  at  their  hands  ? 

But,  said  the  Counsel, independent  of  all  these 
circumstances,  resulting  from  the  intrinsic  na- 
ture of  this  transaction,  we  have  the  positive 
testimony  of  Epenetus  Rogers,  John  Wright, 
Mark  L3  nch,  Samuel  H.  Lewis,  John  Hager- 
man  and  Luther  Calvin,  all  clear,  consistent 
and  unequivocal.  Against  these  3  0U  find  capt. 
James  B.  Burger.  From  the  inception  you 
find,  by  his  own  showing,  money  was  his  object ; 
and  if,  in  his  conduct  throughout  this  persecu- 
tion, avarice  did  not  prompt  him,  revenge  did. 
His  object  was  to  injure  Lynch,  if  reliance  can 
be  placed  on  the  testimony  of  two  unimpeached 
and  respectable  witnesses.  "  He  was  sorry  he 
had  proceeded,  and  should  not  have  done  so, 
had  it  not  been  for  Lynch."  No  Avonder,  said 
the  Counsel,  that  the  recollection  of  his  motives 
and  the  object  he  had  in  view,  should  have  haun- 
ted him  by  night  and  by  day,  and  should  have 
sat,  like  an  incubus,  upon  liis  conscience. 

But  had  the  defendants,  in  that  prosecution 
for  treason,  not  been  coi.scious  of  their  inno- 
cence, woulvl  they  have  treated  the  proposition 
of  Burger  in  the  contemptuous  manner  which 
has  been  stated?  And,  on  the  whole,  said  the 
Counsel,  do  not  the  reduced  circumstances  of 
the  defendant  furnish  irresistible  proof  that 
this  voyage  was  not  treasonable 

Bogardus,  in  an  animated  address  to  the 
Jury,  declared  his  firm  conviction,  that  in  a  case 
of  so  much  importance,  and  so  strongly  connect- 
ed with  the  reputation,  the  hopes  and  feelings 
of  his  client,  the  Jury  would  not  for  a  moment 
hesitate  in  the  verdict  they  should  give.  The 
season  of  public  prejudice  had  passed  by ;  the 
dangers  which  once  environed  iiis  client  had  sub- 
sided, and  the  Jury  could  no^i'  examine  this  case, 
which  was  but  a  counterpart  of  tlie  prosecution 
for  treason,  withcahnness  and  deliberation. 

Gentlemen,  (scid  he)  let  me  call  your  atten- 
tion, for  a  moment,  to  those  portentous  tiiiies 
when  the  enemy  was  hovering  on  our  coasts — 
when  our  patriotic  feelings  were  excited,  cur 
fears,  our  hopes  and  cxpectatioris  fluctuating, 
and  every  rumor  was  listened  to  with  aviditj-, 
and  exaggerated  to  an  alarming  degree.  It  was 
at  this  season  of  peril,  when  the  public  mind  was 
ready  to  convert  almost  any  harmless  act  into 
treason — when  the  story  of  of  feeding  and  suc- 
couring a  ruthless  enemy,  and  of  traitors,  and 
blue  lights,  in  every  direful  sliape,  was  publicly 
announced  by  one  of  our  Naval  Commanders, 
one  of  the  favourites  of  the  nation,  and  reiterated 
f'-om  one  part  of  the  union  to  the  other,  that 
the  gentlemen  f^'om  on  board  this  sloop  (of 
wliom  his  client  was  one)  ari'ived  in  this  patri- 
otic city — a  city,  at  that  time,  in  danger  of  in- 
^"^asion.  Here  they  found  the  public  mind  high- 
ly irritated  and  inflamed.  To  have  uttered  an 
opinion  in  favor  of  their  innocence,  or  a  doubt 


16 


TirE  NEW- YORK 


of  tlicir  jjnllt,  in  public,  woiil^l  have  been  ex- 
tremcly  daii^^croiis.  And,  f^cnUemen,  (sa.id  the 
Counsel)  1  do  aver,  that  t)iey  owe  their  safi.'ty. 
nay,  their  lives,  to  the  efTorls  of  that  e\eclli;nt 
Mag-istrate,  1)k  Witt  Clinton,  who  then  pre- 
sidoti  over  the  Police  of  this  city.  His  coiiiagfe 
and  firmness,  at  this  e)>ooh,  were  exerted  in  re- 
pressinw-  disorder  and  tu:mjlt ;  in  calming-  the 
pnblic  mind,  and  with  vigilance  watching-  the 
first  ebullitions  of  violenc-e. 

This  public  opinion,  when  ripe,  and  unre- 
strained, is  extremely  dang-erous.  At  the  pe- 
riod of  which  he  had  been  speaking",  no  man 
w*)uld  have  been  safe  to  have  denied  their 
g-uilt;  and  even  tlie  Jury,  at  that  time,  if  this 
cause  had  been  tried,  would  not  have  dared 
to  Tind  fur  the  defcndont. 

The  Coua?<;l  then  pr  oceeded  to  show  the  Jury, 
that  a!thouj2;-h  this  was  not  a  criminal  prosecu- 
tion, thoy  mast  find  treason  bcTire  tlicy  coiiIJ 
possibly  find  a  verdict  for  tlie  plaintilf.  In  the 
law,  the  common  carrier  was  excused,  in  rase 
of  loss  by  the  act  of  (rod  and  ll»e  public  eneujy. 
The  quosti.>n,  therefore,  for  the  jury  to  deter- 
mine was,  wliether  this  rye  was  or  was  not  un- 
uvoi  lably  lo^t  by  means  of  (he  public  enemy. 

Tlie  Counsel  proceeded  to  an  examination  of 
the  testimony  on  the  part  of  the  plaintiff  and 
defendant,  on  which  he  ably  commented — He 
averred,  that  what  capt.  Burg-er  had  said  could 
not  possibly  be  true:  he  was  contradicted,  in 
many  important  points,  by  the  testimony  of  at 
least  six  witnesses.  Durg-er  had  declared,  that 
on  the  morning-  of  the  capture,  the  stern  of  the 
Bulv/ark  was  sv/ing-ing  to  the  W.  with  the  flood 
tiiie.  Tliis  was  disproved  by  a  numl)cv  of  wit- 
nesses. He  swore  tliat  all  the  sltip's  bouts  were 
on  the  deck  aiid  sides,  and  in  th(?  same  breath 
toli.s  you,  that  he  did  not  come  ond^ckfrom  the 
time  he  ro^e  in  the  vioraing-  until  he  went  on 
shoi-C;  at  about  8  o'clock — And  yet,  he  saw 
every  boat  I  The  (.'ounsel  had  once  heard  a 
witness  swear  he  saw  through  a  pine  board, 
hnt  he  never  before  iicard  one  swear  he  saw 
through  th.c  dock  of  a  74  ! 

But,  the  Almanac,  Blunt's  Coast  Pilot,  and  i 
BovvdilchVs  Navig-ator,  are  here  lug-"'ed  in  to  ' 
boar  out  Burg-cr.  First,  an  attempt  is  made  to 
prove  the  books  true  by-living-  witnesses;  and 
next,  the  books  are  i.'itroduced  to  prove  the 
Almanac  correct.  A  mag-istrate,  who  was 
called  onfrcquently  by  ditFerent  people  to  draw 
aOidavits,  to  be  used  for  different  purposes,  once 
called  on  old  Mr.  Varick,  and  asked  his  opinion 
whether  it  would  not  do  to  g-;3L  a  quanity  of 
affidavits  printed,  to  save  writing-?  The  answer 
■was,  that  there  would  be  no  difficulty  in  that 
course,  if  he  could  brin^'  down  the  consciences  of 
ike  deponents  to  the  print.  So,  in  this  case,  in 
which  even  the  witnesses  of  the  plaintiiT  de- 
clare, and  every  m.an  of  common  observation 
knows,  that  the  tides  are  not  uniform,  that 
they  are  liable  to  be  affected  by  intrinsic 
causes,  an  attempt  is  made  to  bring  tiiQ  course 


of  the  ♦ide  which  is  cr^r  vaHablp,  doten  to  the 
dw/l  letltr  of  Uui  honk,  which     ever  the  same. 

The  Counsel  contended,  that  no  credence 
whul-ocver  should  be  given  to  the  story  of  Lur- 
uer,  from  his  inconsislcncy  and  Ircquenl  de- 
.  iations,  even  from  his  own  relations.  His  de- 
j  w-itiori  produced  here  tells  one  story — He  told 
a  dilU'rent  one  in  the  Circuit  Court  ;  and  here 
he  telK  a  different  story  still,  in  relation  to  the 
sanio  sul/ject. 

1  he  (.  ounsel  produced  the  chart  of  the  coast, 
and,  in  comment  ii'g- on  the  course  of  the  An:elia, 
showed  to  the  Jury  tl.e  af>surdity  of  supposing 
the  vessel  was  eegaged  in  a  treasonable  voyage. 
The  circumstance  of  her  being-  hoardt.d  in  the 
heg-inning  of  the  Kacc  by  a  boat,  and  bemj,' 
left  to  proceed,  was  accounted  for  from  the  con- 
sideration that  the  barge,  most  probably,  had 
some  other  more  important  object  in  view,  or 
had  received  orders  inconsistent  with  the  cap- 
ture of  the  sloop,  or  had  not  men  sutTictent  to 
liave  accomplished  her  oljject,  and  have  taken 
the  vessel. 

The  C  ounsel,  after  showing-  the  plain,  consist- 
ent testimony  of  all  the  witnesses  in  relation  fo 
the  capture,  concluded  hy  buhmitting-  to  (he  jury 
.vhether,  after   all  this  acriinonious  pei-secu- 
tion  against  the  defendant — his  losses  by  means 
of  his  capture — his  feelings  thus  harra-ssed,  the 
I  jurors  ought  not  to  acquit  him,  with-^t  hesita- 
I  tion,  and  thus  render  this  last  act  of  public  jus- 
tice, which  was  due  to  the  good  character  of 
an  abused  persecuted  citizen  t 
j     Scd::;u-ick  began   his  argument  by  saving-, 
j  that  in  this  cause,  it  was  natural  to  expect  that 
I  the  opposite  Counsel  would  depart  from  the 
1  real  point  in  controversy,  and  address  them- 
selves to  the  sensibility  of  the  jury.    The  to- 
j  pics  which  they  had  pressed  into  their  service, 
:  were  applicable  only  to  criminal  law,  and 
i  should  have  been  excluded  from  the  investiga- 
i  tion. 

The  whole  merits  of  the  case  lay  within  a 
narrow  compass  ;  and  the  simple  point  to  be  de- 
tennined  by  the  Jury  was,  whether  Samuel  W. 
Green  vras  entitled  to  recover  the  ^  alue  of  forty 
two  busliels  of  rye  of  Aspinwall  Cornwell? 
Althoug-h  much  had  been  said  respecting-  the 
character  of  the  defendant,  and  the  result  of  a 
verdict  ag-ainst  him,  yet  he  housed  the  jurors 
would  do  their  duty,  and  reccliect  that  it  was 
the  sublime  attribute  of  justice  to  administer 
rig-ht  regardless  of  consequences.  Tie  contend- 
ed, that  all  the  circumstances  adduced  by  the 
defendant  to  exculpate  himself,  were  perfect- 
ly natural,  and  consistent  with  the  treasonable 
-  Ian.  The  nature  of  the  carg-o,  to  say  the  least, 
was  suspicious — The  beef,  flour,  and  potatoes 
were  in  demard  on  board  the  squadron  ;  and  al- 
though the  rye  could  not  be  converted  into 
flour  on  board  the  ship,  yet  it  is  a  fact  well 
known,  tliat  it  was  wanted  in  the  province  of 
the  enemy  for  the  army  and  navy. 
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The  circumstances  of  suspicion  were  nume- 
.  rous  and  strong — The  defendant  was  on  board  of 
the  sloop  at  the  time  of  her  capture.  What 
necessity  was  there  for  this  maa,  in  the  decline 
of  life,  to  be  on  board,  exposed  to  the  inclemen- 
cy of  the  weather  ? — Brown  states,  in  his  depo- 
sition, that  he  saw  Cornwell  on  board  several 
times  in  the  summer  of  1813 ;  and  his  object,  at 
the  time  when  the  property  was  lost,  must  have 
been  the  same  as  in  1813. 

Another  strong  circumstance  is,  the  British 
license  on  board,  as  stated  in  the  same  deposi- 
tion. What  had  the  defendant  done,  since 
the  summer  of  1813,  to  forfeit  the  favor  of  his 
B.  M.  ?  He  said,  that  although  he  should  leave 
this  subject  to  the  consciences  of  the  jurors, 
yet,  in  his  mind,  this  single  fact,  combined  with 
the  other  circumstances,  was  irresistible  in  es- 
tablishing this  treasonable  undertaking. 

You  have  been  asked  with  much  emphasis, 
said  the  counsel,  whether  a  father  could  so  far 
forget  his  duty  towards  his  son,  as  to  reduce  him 
to  a  situation  so  hazardous  ?  And  I  no\7  ask  in 
return,  why  is  not  this  same  son  here  to  assist 
his  father  in  this  difficulty  ?  This  circumstance 
of  his  absence,  shows  that  his  testimonv,  if  pro- 
duced, would  not  operate  in  favor  of  the  defend- 
ant. 

Although  much  had  been  said  in  discredit  of 
capt.  Burger,  yet  he  should  contend,  and  en- 
deavour to  convince  the  jury,  that  the  plainti£F 
is  entitled  to  a  verdict,  independent  of  the  tes- 
timony of  Burger.    It  appeared,  by  the  testi- 
mony of  Rogers,  that  the  barge  boarded  them 
in  the  Race,  havin>^  ten  or  fifteen  men  on  board  ; 
that  two  or  three  came  on  board,  staid  about  ten 
minutes,  and  ordered  them  to  proceed  to  Block 
Island,  without  mentioning  any  vessel  to  which 
they  must  go.  From  this  circumstance,  in  con- 
junction with  the  state  of  the  tides  in  the  Race, 
at  the  time  the  sloop  entered,  thereafter  to  be 
investigated,  the  counsel  should  claim  a  ver- 
dict.   The  point  established  was,  that  they 
were  boarded  by  a  British  boat ;  and  what  i 
other  imagination  can  enter  the  mind,  tijan 
that  if  the  vessel  so  boarded,  was  left  and  suf- 
fered to  proceed,  tlrat  there  must  have  been  a 
secret  understanding  between  the  British  and 
the  defendant  ?    For  it  is  preposterous  to  sup- 
pose that  there  was  no  object  in  boarding. 
Capt.  Mark  Lynch,  when  pressed  on  this  sub- 
ject, knows  nothing  about  it  ;  it  was  not  his 
business  ;  he  neither  heard  nor  saw  any  thing  ; 
and  so  extremely  fastidious  is  he,  on  this  sub- 
ject of  meddling  with  matters  that  do  not  con- 
cern him,  that  we  find  him,  at  one  time,  through 
extreme  modesty,  declining  to  hold  his  watch 
at  the  light  in  the  binnacle  ! 

The  counsel  here  assumed  this  principle, 
that  if  tlie  defendant  learned  where  tlie  enemy 
was,  and  could  have  avoided  him,  and  did  not, 
It  was  sufficient  to  entitle  the  plaintiff  to  re- 
cover. He  proceeded  to  show  this,  bv  an  ex- 
aminatioa  of  the  state  of  the  tides  online  17th 


day  of  May,  when  the  Amelia  entered  the  Race-He  then 
went  into  a  minute  examination  of  the  tide  tables  in  the 
oooks  introduced  as  evidence,  which  he  compared  with 
Ming's  Pocket  Almanac.  On  this  head,  he  contended, 
that  in  the  most  favorable  light  this  subject  could  be 
placed,  this  important  fact  resulted,  that  tlie  sloop  must 
inevitably  have  been,  and  wa>i  met  in  the  Race  by  a 
flood  tide.  The  time  of  entering  the  Race,  the  strength 
of  the  current,  the  distance  from  the  beginning  of  the 
Race  to  the  Bulwark,  and  the  time  of  arrival,  were  all 
fixed.  According  to  his  calculation,  the  vessel  must 
have  been  met  in  the  Race,  by  the  flood,  in  about  ten 
miles,  and  one  tide  must  have  met  her. 

He  was  aware  that  the  subject  was  dry,  the  detail 
uninteresting  ;  he  therefore  should  proceed  to  the  other 
topics  which  it  was  his  duty  to  urge.  There  was  one  im- 
portant inquiry  which  he  could  not  omit.  After  tliis 
^  loop  had  been  boarded  by  the  first  barge,  why  did  she 
•  lOt  anchor?  This  circumstance  appeared  to  him  con- 
;  ius'ive,  that  there  was  a  design  of  falling  into  the  hands 
of  the  enemy.  He  contended,  that  even  had  the  sloop 
run  out  the  whole  tide,  she  could  not  have  run  above 
iwenty  miles  ;  and  to  make  the  story  consistent  on  the 
opposite  side,  the  ebb  tide  should  have  continued  about 
eleven  lioui-s. 

Although  he  was  willing  to  place  the  testimony  of 
Burger  entirely  out  of  the  case,  and  claim  a  verdict  oa 
the  testimony  of  the  defendant  alone,  yet  his  duty  to  his 
client  constrained  him  to  interpose  a  shield  against  the 
aspersions  cast  on  the  character  of  this  witness.  He  said, 
that  the  testimony  of  Burger  was  not  contradicted  in  any 
mate!  iai  point  by  the  othei'  testimony,  but  might  be  re- 
conciled. That  he  did  not  see  the  boats,  was  nothing 
extraordinary  ;  they  might  have  been  behind  the  sloop. 
He  then  adverted  to  the  fact  contained  in  the  deposition 
of  this  witness,  in  relation  to  the  number  of  persons  be- 
longing to  the  sloop  on  board  of  the  Bulwark,  and  his  re- 
collection, on  that  subject,  on  this  occasion.  Is  his  want 
of  recollection  then,  said  the  counsel,  to  be  imputed  to 
him  as  a  crime  ?  With  regard  to  the  motive  ascribed  to 
him,  for  commencing  the  prosecution,  and  the  regret  ex- 
pressed by  him,  this,  from  the  nature  of  things,  was  ut- 
tei  ly  absurd,  supposing  captain  Burger  to  be  a  man  of 
common  prudence. 

With  regard  to  the  testimony  on  the  part  of  the  de- 
fendant, they  were  all  interested  in  warding  ofl'that  odi- 
um of  public  opinion  naturally  attached  to  those  who 
have  been  guilty  of  aiding  and  abetting  the  common  ene- 
my. These  men  are  arra}ed  against  tiie  govenunent, 
and  the  most  of  theni  were  connected  with  the  defendant 
in  his  treasonable  projectii. 

The  jury  had  been  told,  that  it  was  necessary  that 
treason  should  be  found,  before  a  verdict  could  pass  for 
the  plaintitf :  but,  ^aid  the  Counsel,  I  shall  place  this  oa 
an  entirely  different  ground,  and  contend,  that  if  the  jury 
believe  Uiere  has  been  negligence  in  this  case,  in  falling 
into  the  hands  of  the  enem^ ,  although  no  design  was  ap- 
parent, thev  would  be  justified  in  finding  a  veroict  for 
the  pi:  in.  ff. 

He  cited  the  case  of  Forward  vs.  Pittard,  (1  Term 
Rep.  27.)  in  support  of  his  position,  and  concluded  by 
stating,  that  the  equity  of  this  case  was  on  the  part  of  the 
plainti/i",  and  that  lie  sliould  prefer  the  jury  should  render 
a  verdict  for  the  pUiin<i!^",  on  the  ground  of  negligence, 
rather  than  on  any  ott.er  he  had  assumed, 

Edwards  commenced,  by  expressing  his  regret  that  it 
was  his  lot  to  address  the  jury  at  the  close  of  this  very 
tedious  trial,  and  when  their  patience  must  be  exhaust- 
ed. He  promised  them,  however,  that  he  would  not  oc- 
cupy more  of  tlieir  time  than  was  indispensably  necessa- 
ry- to  discharge  his  duty  to  his  client,  and  that  he  would 
sedulously  avoid,  as  far  as  was  practicable,  the  repetitioa 
of  the  arguments  of  his  assoc.  iaie  counsel.  He  then  pro- 
ceeued  to  observe,  that  the  counsel  for  the  defendant, 
aware  that  they  could  not  rest  their  cause  in  safety  upoa 
the  testLinony,  have  endt  av  ored  to  enlist  your  sympathies, 
hy  depictuiio^  ihe  direful  iOHfieqM«a«^s  whi^  will  b«f^( 
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the  flrfftifl'dnt  pro*.  I'ie.l  you  n  iulfr  a  vr  nlit  t  ;>i;:uiist  him. 
I>ut  llioe  c  oiisidc  rations  :irc  tov<  ii',a  to  llu'  i-^uc  ^  rjii 
an  sworn  to'deci'Je  llu;  case  accoi  diit^lo  «-viil»-i-Ke,  aiul 
yuu  will  proceed  to  the  diacharfre  of}  our  duty  with  lirni- 
hess  and  integrity,  regardless  of  consequences. 

At  the  threshold  of  this  cause  we  are  naturall}  led  to 
inquire,  who  IS  Aspiriwall  ( "oi  iiwell A  man,  hir  ad- 
vanced in  life,  and  by  pixif'  ^^sion  a  grocer.  Win  was 
this  ol'hii. Ill,  who  never  followed  the  sciis,  induced  to 
quit  his  store,  to  traverse  the  Sound  at  a  time  when  it 
was  beset  wltli  the  enemy's  cruisers,  and  when  all  pru- 
dent niariner-s  had  retired  How  wa.-.  he  eniiljled  to  pass 
th  -  liritish  lleet  in  safety,  re'i^ularly,  for  twelxe  months.' 
To  this  question  tlie  testimony  allords  a  satisfac  lor}  an- 
suer.  Ill  the  fall  of  IHl.J,  sev  en  jnonths  before  my  elt- 
enl's  piojicrty  w  as  shipped, a  laiti-ih  passpoil  wa.-  s-een  on 
board  the  deli  iiHant's  \(  ('I'lic  counsel  ihto  proceed- 
ed to  explain  the  naturw  and  eftcct  of  that  instrument,  and 
the  motives  which  induced  the  enemy  to  grant  it.)  l-"ri>m 
this  it  is  manife^t  that  the  defendant'had  l-e.  n  enpi.^ed 
in  a  business  which  might  expuso  h:n>  to  the  veiig<  KJice 
of  the  laws.  Conscious  of  the  'liabohcal  nature  of  the 
tralTjc  he  was  ong:agcd  in,  aware  that  the  attention  of 
t!ic' community  was  vii^ilantiy  directed  towards  those 
who  wei-fc  susjiecled  of  b<  inj^  «:inployed  in  it,  l.-e  <leemcd 
it  prudent  not  to  trust  his  secret  to  others,  but  to  quit 
his  shop  and  coiiiinenco  packet-master  lumseli',  that  he; 
might  be  at  hand  to  eshibilhis  hcenie. 

On  the  evening  preceding  the  capture,  the  sloop  was 
anchored  in  bafely  at  Sayurook  ^vitfiin  a  few  miles  oi 
tlie  enemy '.s  squadron  ;  why  did  she  quit  this  retreat.' 
It  has  been  tcstilied  that  the  w  ind  was  lair,  and  that 
there  was  a  prospect  of  a  goo<l  passage.  Vet  uiost  un- 
tbi  tunalely,  no  sooner  did  the  sloop  arrive  at  the  Race, 
-and  hi  the  midst  of  the  enemy's  boats,  than  tiie  wiml 
di^d  away.  This  may  have  "happened,  but  it  is  not 
usual  for  so  strong  a  wind  as  would  render  it  prudent  to 
venture  into  tlie  midst  of  an  c  nemy's  squadron,  to  die 
away  so  suddiMily.  Just  at  this  time,  a  barge  belong- 
ing to  the  enemy  boarded  the  sloop.  What  then  too); 
place  ?  The  nvaster  of  it  had  some  conversation  with  a 
person  upon  the  quarter  deck,  who  it  was  the  witness 
did  not  know,  and  then  returned  to  the  barge,  content- 
ing himself  with  simply  ordering  her  to  proceed  to 
i>lock- Island.  An  order  thus  giving,  in  a  dark  mi;,ty 
night,  he  knew  would  not  be  regarded.  The  sloop  was 
fully  laden  with  articles  wliich  the  enemy  wanted  ;  the 
barge  was  out  for  the  purpose  of  taki  g  prizes — why 
then  was  this  vessel  sutFered  to  proceed  ?  I  hen,  geiitle- 
men,  let  me  call  your  i-ecoUection  to  the  British  license, 
and  you  are  furnished  with  a  satisfactory  answer  to  the 
question.  You  will  not  presume  that  the  morals  of  tlic 
defendant,  which  did  not  recoil  from  accepting  a  license 
to  feed  the  enemies  of  his  country  in  the  fall  of  1813, 
hud  improved  in  the  interim ;  and  it  does  not  appear 
that  he  had  done  any  thing  to  forfeit  their  favor.  They 
suti'ered  no  other  vesicls  to  pass  ;  what  other  reason  can 
be  gi\  en  why  they  should  sutler  tins 

It  is  true,  that  after  da3  light  she  was  boarded  by  t\vo 
barges,  whose  crews  remained  on  board  ;  but  the  watch 
was  then  broken  up.  It  was  then  convonient  for  th.c 
barges  to  accompany  her  to  the  Bulwark,  which  iftust 
have  been  very  agreeable  to  the  defendant,  as  by  so  do- 
ing they  gave  an  appearance  of  her  being  captured. — 
But  it  is  urged,  that  the  defendant  and  his  crew  were 
treated  witii  harshness  :  that  the  commander  of  the 
Bulwark  refused  to  ranicm  her ;  and  that  the  son  of  the 
defendant  was  seat  a  prisoner  to  Halifax.  All  thisma\ 
be  satisfactorily  accounted  for.  No  sooner  had  Mark 
Lynch  (wiio  acted  as  master  of  ceremonies  upon  this  oc- 
casion, and  who,  according  to  his  own  account  of  himseif- 
was  upon  the  most  familiar  terms  with  the  British  naval 
commanders  oil"  this  station)  stepped  his  foot  upon  the 
deck  of  tlie  Bulwark,  thim  he  wao  met  by  the  eye  o< 
captain  Burger.  He  was  no  friend  of  Lv'uch,  was  a  pris- 
OBer.  and  was  theu  smarliag  yuder  tke  Igss  «f  his  sloop. 


F.ynch  knew  lull  well  \vhat  wer^  ih*"  feclinjjs  of  fiut&«r 
ijxjii  this  occasion.  Thin  familiar  aswot  iatc  of  Biiii>-'ri 
K  lui-rrs  probably  gave  the  alanii  to  the  defendj-nt.  It  h 
certain  tiiat  tljev  were  inviti-<l  iritotht  cabin  of  tho  Bul- 
wark and  were  there  s<jnie  tim«-.  W  hat  took  place  th«r« 
H  not  know  a  ;  but  it  is  probable  that  every  im  asurt. 
vvhii  h  was  c  onceived  iu-c»  »sary  for  their  i-af.rty  v^•as  pio- 
ie(  ie:l.  Their  lives  were  in  danger,  and  tlieirown  p<^r- 
lijua!  »afely  U-i  ame  the  ruling  nlotive  of  their  con<iuct. 
A  I'  Itid  go-ifc  Well  thus  far,  liut  they  were  now  found  out, 
aiiil  there  was  tnnibU  ahead.  Measures  wer«-  at  once 
concerted  to  meet  the  charge  of  high  treason  in  a  court 
uf  justice,  and  which  W!U>  soon  after  prtferre.l  against 
them.  Accordii.'gl\ ,  the  wjn  of  the  defendant,  who  com- 
manded the  vess«  !,  and  who  must  have  U  <  n  privy  to  the 
whole  transHciion,  was  apparently  s<  nt  a  prisoner  to 
'  lalifax.  Tlieenemx,  in  the  hearing  of  witnesses,  re- 
fused to  ransont,  and  w<  re  ^o  uncourteous  as  to  treat 
tln  ir  old  friend,  who  had  once  sailed  under  their  Uc  ensc, 
^ilh  harslnu.ji.  But  mark  yuu,  gentlemen,  that  this  soa 
nas  never  retnnu-d.  Altiiough  his  testimony  wouUlhave 
beju  almost  conclusive  in  favor  of  his  father,  provided 
he  was  innocetit,  yet  to  this  day  ht  has  not  retunied,  nor 
has  his  deposition  been  proc  ured.  His  fatiier's  property 
is  at  stake  to  a  consideraljle  amount,  for  we  liave  two 
other  suits  against  him  in  the  Supreme  (  ourt ;  his  char- 
a<  ter  is  deeplv  invol\ed,  \et  his  son's  testimony,  which 
would  rescue  his  fatlu  r  fi  oin  th(*se  irn|>en<hng  evils,  is 
i»ot  produced.  How,  g«  nllemen,  is  tlii>  to  be  accounted 
for,  otherwise  than  in  the  manner  i  have  stated  J  I'he 
counsel  then  proceeded  to  descant  upon  the  treatment 
which  the,  defendant  and  his  associates  received  at  Stoii- 
inirton,  from  whence  they  tied  iu  the  night  ;  the  credi- 
uilit\  of  some  of  their  w  itnesses,  two  of  whfjm  had  been 
inilicted  for  treason  ;  and  to  answer  various  argumente 
advanced  by  the  defendant's  counsel.  He  then  asked 
the  jury  whether,  if  the  defendant  had  intended  to  have 
gone  to  the  enemy,  he  would  not,  under  the  circum- 
stajices  in  wh.ich  he  was  placed,  have  proceeded  as  he 
had  du ling  this  voyage. 

His  Honor  the  HecTorder  began  his  charge  to  the  jun', 
by  informing  thcjn  of  the  nature  of  the  aition,  ajid  tiie 
allogatiuns  on  the  part  of  the  plaintitf  and  defendant. 
The  pi.di;liQ'  claimed  the  value  of  fort} -two  bushels  at 
rye,  which  the  defendant  undertook  to  carry  to  lihode- 
Island,  but  had  failed  in  performing,  and  to  this  allega- 
tion, the  defendant  interposes  this  excuse,  that  his  vessel 
was  taken  on  the  passage  to  Rhode-Island  by  the  public 
enem},and  the  pioperH  lost,  witliout  any  fault  on  his 
pai-t.  A  comi^ion  canier  is  exonerated  iu  law  froio 
rp«jX)nsibiiiLj ,  i;i  case  of  loss  by  two  things,  the  act  ot 
Clod  and  uie  public  enemy. 

This  assf-veralion,  however,  that  the  property  in  ques* 
tion  was  lost  by  the  enemy,  is  met  on  the  oltier  side  with 
tins  charge,  that  the  defendant  voluntarily  fell  into  the 
hands  of  the  enemy,  for  the  treasonable  purpose  of  ren- 
dering them  assistance.  This  cliarge,  if  supported, 
would  not  only  render  the  defendant  responsible,  ijut 
would  inevitably  tarnish  lus  reputation  and  destroy  his 
character. 

It  had  been  urged  on  the  part  of  the  plaintiff,  that  the 
jurors  would  be  jusiiried,  in  ttiis  case,  in  lin-iing  a  veraict 
lx>r  the  plaiiitiri,  ou  the  simple  ground  oinegii^  tuct,  with- 
out impudng  to  the  defendant  any  sinister  design.  No 
doubt,  a  common  carrier  is  responsible  for  negligence, 
but  in  this  case  it  would  be  a  harsh  and  rigid  conclusioa 
for  the  jurors  to  place  this  on  the  ground  of  Ur  gligence. 
The  defendant  had  las  own  piopert}-  on  beard,  auu  there 
is  no  express  evidence  to  establish  a  waul  of  care  and 
diiigeace.  If  a  erdict  was  founci  for  the  plaiatiti,  suck 
veraict,  in  his  opiuion,  ought  only  to  be  estabhshed  ou 
the  oasis  of  design.  Whether  there  was  such  design  or- 
iiot,  seems  to  be  the  only  issue  between  these  parties. 
To  determine  this  gr  at  qutsiion,  it  a  jpeared  to  him  ne- 
cessary to  esamuie  tv/o  things  wita  miauteness  :  the 
State  ofthe  tides,  at  a  given  tiaie,  on  the  day  wiiea  thij 
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'Tiossel  eujcre<l  the  Race  opposite  New-London  ;  and  in 
the  second  place,  the  testimony  adduced,  not  particular- 
ly in  relation  to  the  tides. 

His  Hunor  here  went  into  a  minute  discussion  of  the 
subject  of  the  tides,  combining  in  his  views,  the  books  in 
evidence,  and  the  verbal  relations  on  this  subject,  aiid 
arrived  at  this  result :  that  the  tide  must  have  ebbed  in 
the  Race  until  two  or  three  o'clock  in  the  morning  of  the 
18thof  May,  1314  ;  and  that  there  was  nothing  impro 
bable  in  the  relation  that  the  sloop  went  the  whole  dis- 
tance from  the  beginning  of  the  Race  to  the  place  where 
she  was  captured,  before  the  flood  tide  met  her  ;  for,  ac- 
cording to  the  testimony  of  captain  Burger,  the  wind  was 
at  the  X.  \V.  and  the  vessel,  most  probably,  must  have 
gone  at  the  rate  of  five  or  six  miles  an  hour. 

He  then  advr  rted  to  d>e  prominent  points  of  evidence 
on  the  part  of  the  plaintiif  and  defendant.  There  were 
three  important  grounds  relied  on  by  the  plaintiff,  on 
which  to  found  a  recovery.  The  first  was  the  testimony 
of  captain  Burger.  After  detailing  his  testimony,  his 
Honor  observed,  that  if  this  testimony  is  received  as  con- 
clusive, the  plaintiff  has  made  out  his  case.  Eut  the  tes- 
timony of  Burger  is  assailed  in  several  important  par- 
ticulars, and  although  it  was  the  duty  of  courts  and  ju- 
ries to  endeavor  to  reconcile  the  testimony,  yet  it  must  be 
conceded  in  this  case,  that  captain  Burger  is  not  wholly 
correct  and  consistent.  If  the  stern  of  the  Bulwark,  on 
the  morning  of  the  18lh  of  May,  1813,  was  swinging 
west,  the  tide,  at  that  time,  must  have  been  flood.  But 
this  statement  is  contradicted,  and  if  the  relation  given 
bythe  other  witnesses  be  true,  Burger  must  be  wrong. 
He  here  adverted  to  the  other  parts  of  the  testimony  of 
Burger,  which  was  contradicted  by  counter  evidence. 
The  second  important  circumstance,  making  on  behalf 
of  the  plaintiff,  was  the  British  license  seen  on  board  of 
this  vessel  by  captain  Brown,  in  the  summer  of  1813. 
There  is  no  <loubt  but  that  this  circumstance  was  very 
suspicious,  but  not  of  itself  conclusive  The  tliird,  and 
hi  liis  opinion,  the  most  important  circumstance  operat- 
ing in  favor  of  the  plaintiff  was,  that  on  being  first 
boarded  in  the  Race  by  the  barge,  the  sloop  was  left  b} 
the  crew  of  the  barge,ira  a  few  minutes,  to  |)roceed  with- 
out molestation  or  examination.  It  is  surprising  that  she 
was  not  examined,  and  we  have  no  v/ay  of  accounting 
for  this,  except  we  suppose,  witli  captain  Lynch,  that 
the  barge  then  had  some  other  object  in  view.  He  next 
considered  the  facts  and  circumstances  relied  on  in 
the  defence.  He  arranged  them  tinder  five  specific 
heads :  The  first  circumstance  was,  the  notoriety  in 
boarding  this  vessel  at  the  wharves  in  this  city.  This 
was  not  material,  because  a  contrary  course  would  have 
been  calculated  to  excite  suspicion.  In  the  second  place, 
the  vessel  on  her  passage  before  she  arrived  at  the  Race, 
took  a  cii  cuitous  rout  to  avoid  the  squadron.  This  fact 
was  well  supported,  and  entided  to  seme  consideration. 
In  the  third  place,  tlis  greater  part  of  the  cargo  was  rye. 
And  here  it  was  urged,  with  much  force,  that  if  the  ob- 
ject of  the  voyage  had  been  to  feed  the  encmv,  flour 
could  have  been  obtained  with  equal  facility,  'f'his  cir- 
cujiistance,  in  his  Honor's  opinion,  was  verv  strong.  In 
the  fourth  place,  and  a  circumstance  which  was  much 
stronger  than  either  of  the  preceding,  was,  that  when  the 
vessel  was  taken,  and  her  ci-ew  carried  on  board  of  tlie 
Bulwark,  there  was  no  intimacy  between  the  officers  on 
board  and  the  defendant :  but  he  was  treated  with  au- 
sterilv,  and  the  commander  of  the  ship  rejected  die  of- 
fer of  the  defendant  to  ransom  her.  TVas  fact  o^^erateu 
strongly  in  favor  of  tiie  defendant  In  the  fifth  and  las: 
place,  this  sloop  was  commanded  bv  Robert  G.  Corn- 
well,  the  defendant's  son.  He  was'  taken  to  Halifax  , 
and  on  the  way,  was  taken  from  on  board  of  die  sloop  for 
some  mudnous  conduct,  and  at'ler  his  arrival,  was  con- 
fined from  the  27th  of  .VI ay,  until  al'ter  the  conclusion  of 
the  war.  If  the  esiterorise  had  been  treasonable,  does  it 
Ji9t  appear  extrAgrOmajy,  that  ifee  defefidaat  sh^slu 
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have  selected  his  son  as  a  captain  «f  this  Te?seL  The 
greater  part  of  the  rye  was  thrown  overboard  oa  the  pas- 
sage to  Halifax  ;  and,  if  you  believe  Mr.  Hagerman,  he 
has  not  received,  nor  doth  he  expect  to  receive,  anjr 
compensation  for  his  loss. 

His  Honor,  after  again  passing  rapidly  over  the  mate- 
rial facts  and  circumstances  on  both  sides,  concluded 
with  this  remark,  that  in  all  cases  where  a  rational  doubt 
exists,  and  in  which  feelings  and  reputation  were  deeply 
involved  in  the  result  of  a  verdict,  snould  it  appear  tliat 
such  reputation  was  fair  and  unblemished,  it  ought,  and 
in  law  did,  form  a  shield  and  protection  to  the  iimividuaL 
In  such  a  case,  it  was  but  just,  that  he  who  had  led  an 
honest  and  upright  life,  should  be  protected  by  his  good 
character  before  a  discreet  jury. 

The  jury  having  left  the  bar,  in  about  five  minutes 
returned  with  a  verdict  for  the  defendant. 

CHARLES  OAKLEY  vs.  MOSES 
ABRAMS. 

Wallis,  Counsel  for  the  plaintiff. 

Anthon,  Counsel  for  the  defaidcmt. 
This  was  an  action  of  assumsit  tor  the  breach  of  a  spe- 
cial promise,  made  by  the  defendant  to  the  plaintiff,  t« 
sign  or  execute  his  note  for  tlie  balance  due  on  a  cer- 
tain other  note,  due  from  the  defendant  to  the  plaintiff, 
dated  on  the  1st  day  of  April  1810,  for  393  dollars,  pay  a- 
ble in  six  months  afier  date.  Tliis  last  mentioned  note 
was  produced,  and  an  indorsement  appeared  on  the 
back,  in  the  handwriting  of  the  plaintiif,  acknowledging 
the  receipt  of  the  sum  paid,  "  on  account  of  ihe  icithin 
note.''''  The  declaration  stated  in  substance,  that  in  con- 
sideration that  the  defendant  was  owing  tliis  balance  oa 
the  note,  before  he  took  the  benefit  of  the  insohent 
debtor's  act,  after  his  discharge,  to  wit,  etc.  he  promised 
to  sign  and  execute  his  promissory  note  for  the  said  ba- 
lance, dated,  etc.  pa}  able  one  year  after  date,  to  the 
plaintiff". 

The  circumstances  of  the  case  were,  that  about  a  year 
ago  tl:e  plaiat-ff  calied  on  the  defendant,  and  asked  him 
it  he  would  sign  that  note  (alluding  to  a  note  he  had  be- 
fore drawn  and  presented  to  the  defendant  lor  the  said 
balance,)  who  replied,  "  he  could  not  do  it  thniy  ';e  would 
do  it  by  and  by.'"  The  defendant  had  been  duly  dis- 
charged under  the  act  of  insolvency  in  .\ovember,'l8]l. 
At  the  time  of  the  indorseu  .cnt,  which  was  al^out  eight 
months  before  the  discharge,  the  defendant  was  in  em- 
barra'-sed  circumstances,  and  the  plaintiff  called  on 
a  brother  of  the  defendant  to  secure  this  demand.  1  her 
brottier  had  then  already  made  great  elibrts  in  answer- 
ing many  other  of  tlie  defenaant's  demancis,  but  by 
rtason  of  the  friendship  then  subsisting  between  tlie 
plaintiff  and  himself,  he  secured  and  afterwards  pidd 
the  one  hs».lf  of  tliis  note  with  tiie  interest,  to  the  plain- 
dfl  ;  but  did  not  know,  at  that  time,  that  the  moiicy  v\  as 
due  by  note.  When  that  sum  was  secured,  the  plain dlf 
asked  the  brother  of  the  defendant,  whether  iie  believed 
the  defendant  would  ever  pay  him  the  balance,  who  an- 
swered, he  had  no  dou!)t  tie  would,  if  he  ever  became 
able.  It  was  proved,  by  the  bioU.er  of  the  defenaant, 
diat  both  the  plaintiff  anU  himself  co.asiuer  tUs  security 
d.  complete  extinguishment  of  the  demand,  auii  liiat  ids 
brother,  at  tlie  time  of  the  indorsement,  and  the  present 
time,  had  no  propei  ty. 

Anihon  moveufor  a  nonsuit,  on  the  ground,  that  the 
p'oof  offered  varied  from  the  declaration.  I'he  declara- 
tion is  on  a  special  piomise  to  sign  and  execute  a  certain 
note,  payaljie  to  me  piaiuUff,  one  year  from  date;  the 
proof  is,  that  the  defeiidaut  said  he  couia  not  sign  suet, 
note  then. 

JVaUi. ,  contra. 

By  the  Court.  This  is  a  question  of  fact,  to  be  left 
the  jury,  whether  at  the  time  of  t.iis  promise,  the  defea.- 
.lant  meant  to  say  he  would  sign  the  note  before  due.ar 
that  he  wo«ld  siga  it  when  he  isegams  able  te  par, 
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Jinthon  then  contended  before  the  Jury,  a  recovery, 
in  this  CHse,  would  be  a  p<;rvcrsion  of  every  legal  ami 
eqnitable  principle.  This  was  a  gripinj^  atteiript  to 
wring- money  from  the  defendant,  from  which  the  law 
had  exonerated  him,  before  he  had  liiini-df  r» moved  the 
shield  by  which  he  was  j^uarded.  He  f  oiilended  that  in 
this  case,  the  promise  must  lie  ex[)rt  ss,  in  conforniit\ 
with  that  stated  in  the  declaration.  But,  if  the  pi  omise 
had  been  express,  the  action  could  not  be  supported,  be- 
cause at  the  tunc  the  pronn'se  was  made,  the  orij^inal  de- 
maud  was  extm;;uishcd,  and  the  promise,  if  made,  was 
UJisupjKjrled  by  a  consideration. 

Il^ullii  contended,  that  the  case  was  fully  supported 
by  the  facts  disclosed  in  the  testimony.  That  the  ac- 
tion was  not  brouf^ht  on  a  promise  to  pay  (he  note  in  a 
year,  but  to  execute  a  note  payahle  in  a  year.  Here  the 
time  oj' payment  lutis  Ji  ced  'm  the  note.  As  he  promised 
tosi^n  the  note  hy  and  /<y,  the  fair  interpretation  was, 
that  he  would  sign  it  before  due.  The  act  of  signing  it 
after  would  have  been  nugatory. 

The  counsel  contended,  that  here  was  no  extinguish- 
ment; oecausewhen  the  indorsement  was  made,  it  was 
expressly  understcxxl,  l)etwcen  the  brother  of  the  de- 
fendant and  the  plaintid',  thai  there  was  a  balance  due  : 
the  inilorsement  is  ex})ress,  that  the  sum  received  was 
onaccovnt  of  the  note.  He  contentled  that  on  every 
princ  iple  of  law  and  equity,  the  plaintilVwas  entitled  to 
n'Co\er. 

His  Honor  the  Recorder  charged  the  Jury ,  that  the 
indorsement  on  the  note  was  an  act  of  tlie  plaintitT,  and 
was  not  conclu6ive  to  show  that  a  balance  reniaioeU  due. 


This  receipt  was  subject  to  explanatlcji  by  parol  iMti* 
inony.  The  broad  prniciple  of  equity  ,  as  appliealJe  to 
tlie  case,  was  this  :  if  a  man,  reduced'  by  I<am  s  and  mis- 
fortunes, is  constmiuecJ  to  obtain  the  benefit  of  the  aet  of 
I  insolvency,  he  is  di-.ch:irged,  "iti  law,  from  the  payment 
I  of  all  dirbthdue  before  vu<  b  discharge,  though  payable 
:»ltenvards.  Should  he,  however,  again  U-tome  able  to 
discharge  such  debt.-.,  he  is,  in  equity  and  good  con- 
>ci<-iice,  bound  to  discharge  thera.  This  is  the  under- 
standing of  all  men  on  that  subject.  An  ini|>ortant  m- 
quiry  arises,  in  the  determination  of  t^iis  case,  to  enable 
ustoarrive  at  the  meaning  of  the  promise  made  l)y  the 
defendant  to  the  plaintitf;  "  I  cannot  stgn  it  /u/w,  but 
A'ill  by  and  by."  This  inquiry  was,  whether  at  the  time 
of  say  ing  those  words,  the  defendant  was  able  to  dis- 
charge the  demand  in  question.  His  brother  slates  that 
the  defendant  was  not,  at  that  time,  in  solvent  circum- 
stances ;  and  therefore  it  may  Ix-  inferred,  that  such 
signing  would  have  created  an  obligation,  which  the  de- 
fendant could  not  ha\  e  di.ncharged.  The  fair  interpreta- 
tion of  the  declaration  of  the  dr  lendant,  if  hi-  brother  in 
entitled  to  credit,  is,  that  he  would  pay  the  demand  when 
he  became  able.  If  the  Jurors,  however,  believed  that 
at  the  time  of  making  the  declaration  imputed  to  liim, 
the  defendant  meant  to  .say,  that  he  would  sign  the  note 
in  question  within  the  time  limited  for  the  payment,  hi« 
Honor  charged  them  to  tind  for  the  plaintiff;  if  not,  for 
the  defendant ;  and  that,  in  order  to  form  a  correct  de- 
cision on  the  subject,  an  ifiqui'*y  into  the  ability  of  the  de- 
fendant was  hijildy  important. 

The  Jurors  found  a  verdict  for  tLo  defeodant. 


THE  NEW- YORK. 

CITT-HALL  RECORDER. 


VOL.  I. 


For  February^  1816. 


NO.  2, 


Court  of  Sessions. 

February  Term,  1816. 
Before  the  Hon.  JACOB  RADCLIFF,  Mayor, 
PETER  M'CARTEE,  > 
REUBEN  MUNSON,  \  -^^d'"-^'^' 
JOHN  RODMAN,  District  Altomey. 

Macomb,  Clerk. 
The  following-  citizens  were  sworn  in  as 
Grand  Jurors,  and  charged  accordingly  by  his 
Honor  the  Mayor : 

James  Heard,  Foreman. 
James  Concklin,         Keffkngton  Kelby, 

J.  P.  SCHERMERHORN,    Be>-JAMI>-  StAGG, 

John  Salisbury,  Arthur  Smith, 

Noah  Talcott,  Garrit  Van  Horne, 

Elam  Williams,  JosHuAWADDI^GTO^-, 
Andrew  C.  Zabriskie,  Peter  Van  Zandt, 
Samuel  Cooper,  George  Carter, 

William  Dodge,  Jacob  Berry, 

Andrew  Foster,  Thomas  Foote, 

Alexander  Fall,        Cornel's  R.  Duffie, 
Joseph  S.  Brainard,    Joseph  Birdsall, 
Daniel  Gasneb. 

(perjury.) 
FREDERICK  JOHNSON'S  CASE. 

Where  S  sued  R  in  the  Marine  Court  of  the  City  of 
New  York,  for  wages  as  a  seaman  on  board  of  a  ves- 
sel commanded  by  R,  and  the  cause  was  tried  by  one 
of  the  justices  of  that  court  in  presence  of  another 
Justice,  who  did  not  particularly  attend  to  the  said 
cause,  and  the  plaintiff"  was  nonsuited,  and  the  pro- 
ceedings in  the  said  cause  were  entered  in  a  Regis- 
ter kept  for  the  whole  Court,  by  the  Justice  before 
whom  the  cause  was  tried,  in  which  Register,  the 
other  Justices  of  the  said  Court  were  in  tne  habit  of 
making  entries,  an  objection  doth  not  lie  to  the  com- 
petency of  such  attending  Justice,  as  a  witness  to 
prove  the  Register  of  the  said  cause,  on  the  ti-averse 
of  an  indictment  for  Perjury  against  one  of  the  wit- 
nesses sworn  on  the  said  trial.  A  cause  tried  in 
that  manner  is  tried  before  a  competent  tribunal ;  and 
on  the  traverse  of  such  indictment  it  is  sufficient  for 
the  public  prosecutor  to  show,  that  the  oath  alleged 
to  be  false  was  taken  before  such  tribunal,  by  the 
testimony  of  one  creditable  witness  ;  nor  is  it  requisite 
that  the  taking  of  such  oath  should  be  proved  by  the 
testimony  of  the  Court  or  Magistrate  before  whom 
it  was  taken. 

The  falsity  of  the  oath,  in  a  prosecution  for  Perjury, 
must  be  proved  by  at  least  two  witnesses  ;  but  the 
materiality  of  -such  oath  to  the  issue,  and  the  kno^v- 
iedge  of  the  prisoner,  that  such  oath  was  false,  ai-e 
matters  of  fact  to  be  deduced  by  the  Jury  from  the 
whole  circumstances  of  the  case. 

Rodman,  Counsel  for  the  Prosecution. 

N.  B.  Graham  &  Geo.  Wilson,  Counsel for 
the  Prisoner. 

The  prisoner,  who  is  an  inhabitant  of  Egypt, 
was  indicted  for  Perjnr}',  committed  in  the- Mu- 


rine Court,  in  a  cause  between  Joseph  C.  Ster- 
ry,  Plaintilf,  and  Samuel  C.  Reed,  the  Defend- 
ant, tried  on  the  thirteenth  day  oft  ecembtrla  , 
before  Mr.  Justice  IFheaton,  one  of  the  jus- 
tices of  that  Court,  Mr.  Justice  Scott,  another 
of  the  said  justices,  being  present. 

The  action  was  brought  by  Sterry,  as  one  of 
the  seamen  on  board  of  the  schooner  Boxer, 
against  Reed,  the  captain,  for  his  wages  from 
the  Havana  to  New-York. 

The  substance  of  the  charge  contained  in 
the  indictment,  was,  that  on  the  trial  of  that 
cause,  the  prisoner  was  sworn  as  a  witness,  on 
behalf  of  the  plaintilf,  and  testified,  that  he 
henrd  the  captain,  uhile  at  the  Havana,  tell  the 
two  mates  of  the  schooner,  then  on  the  quarter 
deck,  tfiat  he  had  put  Sterry  in  pr  ison  in  the  Ha- 
vana. 

Mr.  Justice  Scott  was  called  to  prove  the 
Register  of  causes  containing  the  proceedings 
in  this  trial,  which  Register  was  kept  by  Mr. 
Justice  Wheaton,  and  those  proceedings  wer« 
in  his  hand  writing  ;  but  it  was  afterwards 
proved  by  Mr.  Justice  Scott,  that  he  had  him- 
self made  many  entries  in  the  said  Register, 
and  that  it  was  a  book  kept  for  the  whole 
Court :  he  proved  further,  that  he  was  present- 
during  the  said  trial,  but  did  not  attend  par- 
ticularly to  the  same. 

This  evidence  was  objected  to  by  the  Coun-. 
sel  for  the  prisoner,  but  admitted  by  the  Court, 
who  decided  that  this  Register  stood  precisely 
on  the  ground  of  a  record  made  by  a  clerk  for 
the  Court. 

E.  W.  King,  Esquire,  was  Counsel  for  cap- 
tain Reed,  in  tlie  cause  before  the  Marine  Courtr 
Mr.  King  on  being  sworn,  stated  in  substance, 
that  the  prisoner  swore  to  the  same  facts  as  werft 
substantially  stated  in  the  indictment.  He  sta- 
ted further,  that  a  recovery,  in  that  cause,  waa 
sought,  on  the  ground  that  the  captain  hav- 
ing illegally  imprisoned  the  plaintiff  in  the 
Havana,  prevented  him  from  fulfilling"  his  con- 
tract ;  and  that  the  defence  was,  tliat  the  plain-/ 
tiff  had  deserted  from  the  schooner.  It  appear- 
ed that  in  that  cause  the  plaintiff  v/as  non- 
suited. 

This  evidence,  however,  was  objected  to  on 
behalf  of  the  prisoner,  on  the  ground  that  it  was 
not  the  highest  evidence  the  nature  of  the  case 
would  admit.  The  justice  who  tried  the  caus« 
was  alone  competent  to  show  that  fact. 

Sidney  P.  Whitlock,  one  of  the  mates  on 
board  of  the  schooner,  while  she  lay  at  the  Ha- 
vana, on  being  sworn,  stated,  that  Sterry  was 
a  hand,  and  the  prisoner  a  cook,  on  board  of 
that  vessel,  and  that  he  never  heard  the  cap !^ 
tain,  either  oa  the  quarter-deckj  or  ia  any  etki^r 
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place,  say  tbat  he  had  put  Sterry  in  prison  at 
the  Havana. 

Capt.  Reed,  on  bein^  sworn,  testified  that 
he  never  tohl  his  mates,  or  any  other  person, 
that  he  had  put  Sterry  in  prison,  nor  was  it  a 
fact,  for  Sterry  deserted  from  the  schooner,  and 
went  on  shore  at  tlie  Havana.  He  corroho- 
ratcd  that  part  of  tlic  relation  of  Mr.  King,  re- 
lative to  tlic  oatli  of  llie  prisoner  before  the 
Marine  Court,  tliougli  the  Court  observed,  that 
llicy  did  not  consider  it  necessary  that  the  fact 
of  the  swearing  should  be  established  hy  more 
tiian  one  witness. 

The  Counsel  for  the  prisoner  insisted,  that  in 
tliis  case  the  public  prosecutor  had  not  complied 
with  the  requisites  of  the  law.  In  cases  of  per- 
lury  it  was  necessary,  in  the  first  place,  to  esta- 
blish that  there  was  a  cause  pending  before 
some  court  or  magistrate  of  competent  autho- 
rity, and  that  the  oath  taken  should  be  to  some 
point  material  to  the  issue.  In  this  case,  it 
Avas  not  shown  that  there  was  a  cause  pending, 
in  contemplation  of  the  rule. 

The  spirit  of  the  act  required,  that  two  of  the 
justices  of  the  Marine  Court  should  not  only  be 
present,  but  acting  in  every  case  :  but  this  was 
tried  by  Mr.  Justice  Whcatnn  alone.  No  wit- 
ness had  stated  that  the  matter  sworn  to  was 
material  to  the  issue.  It  was  also  necessary  to 
show  that  the  oath  was  taken,  and  that  it  was 
false,  by  two  w  itnesses.  Neither  of  these  impor- 
tant points  had  been  legally  established.  The 
testimony  of  Mr.  Kiiig  and  captain  Reed,  was 
not  the  best  evidence  the  nature  of  the  case 
would  admit.  The  justice,  before  whom  the 
cause  was  tried,  should  have  been  produced. 

As  to  the  second  point,  the  testimony  of  the 
two  witnesses  produced  was  merely  negative, 
and  the  captain  was  interested,  ^n  preventing 
the  future  effect  of  the  testimony  of  the  pri- 
soner. 

In  this  case,  it  had  not  been  shown  Oiat  the 
prisoner  knew  the  oath  he  took  was  false.  Un- 
less a  corrupt  motive  was  established,  the  pri- 
soner ought  not  to  be  convicted. 

The  Counsel  cited  the  act  defining  the  pow- 
ers of  the  justices  of  the  Marine  Court  (2  vol. 
N.  R.  Laws,  pages  381  and  333)  in  support  of 
the  position  that  two  of  the  justices  should  be  I 
present,aiding  in  every  cause  tried  before  them.  ! 

Rodman,  with  much  force  and  ingenuity,  re- 
futed the  several  objections  made  to  the  indict- 
ment, and  sho(ved  that  in  this  case  the  Court 
before  whom  this  oath  was  taken,  was  of  compe- 
tent authority  ;  that  the  false  swearing  before 
such  court  had  been  clearly  shown  by  the  num- 
ber of  witnesses  required  by  law  :  that  the  r..a- 
teriaUty  of  the  testimony  in  the  Marine  Court  to 
the  point  at  issue,  and  also  the  corrupt  motive 
ascribed  to  the  prisoner  in  taking  such  oath, 
were  matters  of  fact  to  be  inferred  by  the  jury 
from  the  wliole  circumstances  of  the  case. 

Bij  the  Court.  There  have  been  several 
^ueslione  raised  in  tliis  cause  by  the  Counsel 


which  come  more  properly  in  arrest  of  judg*- 
ment,  and  are  not  material  for  the  consideration 
of  the  jur)'.  Although  in  criminal  cases  the 
jurors  are  the  judges  of  the  law,  as  well  as  the 
fact,  yet  questions  of  form  merely  belong  ex- 
clusively to  the  court. 

Pcriury,  although  not  frequently  prosecuted, 
is  a  crime  of  the  most  serious  nature.  The  sa- 
cred obligations  of  an  oath,  administered  before 
a  competent  tribunal,  is  tiie  strongest  tie  which 
can  bind  society.  How  great  must  be  his  tur- 
pitude, and  how  dangerous  to  tlie  safety  of  the 
community,  who,  regardless,  of  future  punish- 
ment, shall  dare,  in  the  awful  presence  of  God, 
and  before  the  world,  to  assert  a  wilful  false- 
hood, under  the  solemnities  of  an  oath  ?  Where 
the  sense  of  moral  and  religious  obligation  is  so 
far  impaired,  that  reliance  cannot  be  placed  on 
the  declarations  of  men  under  oath,  the  only  se- 
curity and  safeguard  of  our  lives  und  property 
are  destroved  ;  and  should  so  flagrant  an  evil  be- 
come general,  or  if  when  detected,  be  suffered 
to  pass  with  impunity,  society  itself  would  soon 
become  extinct. 

Rut  although  this  crime  in  its  consequences 
has  scarcely  a  parallel,  and  in  magnitude 
is  superior  to  the  most  flagrant  enormities, 
the  humanity  of  the  law  has  established  cer- 
tain precise  rules,  peculiarly  applicable  to  this 
offence  ;  in  the  application  of  wnich,  much 
strictness  is  requisite.  The  false  oath  must  be 
taken  before  some  tribunal,  or  magistrate  com- 
petent to  administer  such  oath  :  the  oath,  thus 
administered,  must  be  to  some  point  material  to 
the  issue ;  it  must  also  be  corrupt,  and,  in  the 
last  place,  the  falsity  of  such  oath  must  be  es- 
tablished at  least  by  two  witnesses.  It  only 
remains,  on  this  occasion,  to  apply  these  rules 
carefully  to  the  case  before  us,  to  arrive  at  a 
correct  decision  of  the  question  of  the  inno- 
cence or  guilt  of  the  prisoner. 

It  is  the  decided  opinion  of  the  court,  that 
the  tribunal  before  which  this  oath  was  taken, 
was  fully  competeni  for  that  purpose.  A  cause 
was  pending  in  that  court,  wherein  Joseph  C. 
Sten-y  was  plaintiff,  and  Samuel  C.  Reed  was 
defendant,  which  suit  was  brought  by  the  sea- 
man, against  his  captain,  for  his  wages  :  the 
defence  was,  that  the  plaintiff  had  deserted  the 
schooner.  To  prevent  the  effect  of  which  alle- 
gation, the  important  and  material  charge,  that 
the  plaintiff  was  illegally  imprisoned  at  the  Ha- 
vana by  the  captain,  and  thereby  prevented 
!  from  fuifilhng  his  contract,  was  interposed  by 
the  seaman,  as  the  ground  of  ^ecove^3^ 

In  attemptfng  to  establish  this  charge,  the 
prisoner  was  called  as  a  witness  on  behalf  of  the 
plaintiff,  and  the  swearing  of  the  prisoner,  oa 
that  occasion,  forms  the  basis  of  the  present  pro- 
secution. 

It  has  been  objected  that  the  testimony  of  the 
justice  himself,  before  whom  the  cause  was 
tried,  being  the  highest  evidence,  should  have 
been  produced,  to  prove  not  only  the  fact  of  the 


CITY-HALL  RECORDER. 


23 


swearing-,  but  also  the  materiality  of  such 
swearing-  to  the  issue.  • 

The  crurt  knows  of  no  rule,  or  principle  of 
law,  which  can  support  this  objection,  and  it  is 
their  opinion  that  it  is  not  tenable.    To  prove 
the  fact  of  swearing-,  a  by-stander  is  as  corape-  | 
tent  as  any  member  of  the  court :  and  in  vari-  i 
ous  instances,  would  be  more  likely  to  remem-  j 
ber,  particularly,  what  was  sworn  to,  than  one  j 
whose  mind  was  continually  harrassed,  and 
whose  attention  was  distracted  by  the  frequent 
repetition  of  matters  similar  to  each  other. 

With  regard  to  that  branch  of  the  objection, 
relative  to  the  materiality  of  this  oath  to  the 
issue,  it  is  the  opinion  of  the  court,  that  the  ma- 
ierialify  required  by  the  rule  of  law,  needs  only 
to  be  spread  on  the  record,  and  to  be  deduced, 
by  the  jur}-,  from  the  intrinsic  nature  of  the 
transaction.  For  instance,  in  this  case  it  is 
stated  in  the  indictment,  that  the  swearing  re- 
lated to  a  point  material  to  the  issue.  The  sub- 
stance of  the  whole  controversy  in  the  Marine 
Court  is  then  exliibited  to  the  jury,  and  the 
jury  is  then  left  to  judge,  whether  the  fact  of 
the  imprisonment  of  the  plaintirf  by  the  cap- 
tain at  the  Havana,  was  material  to  the  issue. 
Every  man  of  common  observation  must  per- 
ceive, at  once,  that  this  was  the  turning  point 
in  that  cause. 

The  corrupt  motive  also,  or  the  knowledge 
of  the  prisoner  that  this  oath  was  false,  it  is 
said  should  have  been  proved.  The  motives 
which  actuate  men  in  the  commission  of  crimes, 
reside  in  their  own  oreasls,  and  arc  seldom  dis- 
flosed  :  this  objection,  therefore,  is  sulliciently 
answered  by  saying,  that  when  an  offence,  with 
all  its  concurrant  circumstances,  is  once  fasten- 
ed on  the  criminal,  the  corrupt  motive  is  neces- 
sarily attached  to  the  transaction,  and  is  a  mat- 
ter of  inference  to  be  left  to  the  jury.  Had 
there  been  a  mistake  in  tlie  oath  here  adminis- 
tered, the  weight  of  proof  lay  on  the  side  of  the 
prisoner  to  establish  tliat  fact. 

The  only  remaining  inquiry,  and  in  fact  the 
most  important  is,  whether  the  falsity  of  this  oath 
has  been  established  by  at  least  two  witnesses. 
The  reason  of  the  rule  requiring  two  witnesses 
to  establish  the  false  swearing  is,  that  the  testi- 
mony of  one  witness  against  the  oath  of  another, 
makes  a  balance  of  teslimony,  which  will  ever 
preponderate  on  the  side  of  innocence.  But  it 
i^  not  necessary  to  establish  the  fact  that  the 
oato  was  taken,  by  more  than  one  ;  though  for 
tiiat  purpose,  in  tliis  case,  two  witnesses  were 
produced. 

It  had  been  said,  on  behalf  of  the  prisoner, 
that  the  testimony  adduced  to  show  the  false 
swearing  in  this  case,  was  merely  negative ; 
inasmuch  as  Whitlock  only  swears  that  he  did 
not  hear  the  captain  say  that  Sterry  was  im- 
prisoned ;  and  the  captain  himself  (who  is  an 
interested  witness)  says,  that  he  did  not  say  the 
words  imputed  to  him.  In  the  opinion  of  the 
court,  the  testimony  of  the  captain  and  one 


I  of  his  mates,  was  the  best,  and  perhaps  the 
only  evidence,  the  nature  of  the  case  would 
adrnit.  The  testimony  of  captain  Reed  was 
positive,  and  tliat  of  the  mate  negative  ;  and 
no  obiection  had  been  made  to  the  testimony 
of  captain  Reed,  on  any  ground,  before  he  was 
sworn.  The  principal  question  to  be  deter- 
mined by  the  jurors,  on  the  point  now  under 
consideration,  is,  whether  the  testimony  of  the 
captain  and  his  mate,  in  connexion,  was  suf- 
ficient to  show  the  falsehood  of  the  allegation 
of  the  prisoner,  under  oath,  in  the  Marine 
Court.  On  this,  or,  on  any  of  the  other  grounds 
adverted  to,  should  the  jurors  have  a  well 
grounded  rational  doubt,  it  would  be  their 
duty  to  acquit  the  prisoner  ;  otherwise,  to  find 
him  guilty. 

The  jury  immediately  found  him  Guilty. 

Pi-isoncr.    May  it  please  the  court. 

These  men  have  wickedly  combined  against 
me,  and  I  stand  convicted  before  this  tribunal  : 
I  am  innocent,  and  shall  not  dread  to  meet 
them  before  the  last  tribunal,  where  they  as 
well  as  myself  must  be  judged.  The  favor  I 
have  to  implore  of  youi  lienors  is,  that  I  may 
be  sent  back  to  my  native  country,  rather  than 
to  the  State  Prison. 

By  the  Court.  Where  is  your  native  coun- 
try ? 

Prifioncr.  In  Egypt,  about  600  miles  from 
Jerusalem. 

By  the  Court.  We  will  take  the  matter 
into  consideration. 

The  sentence  of  the  prisoner  was  suspended. 
He  is  to  be  sent  out  of  the  country. 


(gra>-d  larce>y.) 
MARY  RILEY'S  CASES. 

In  the  traverse  of  an  indictment,  founded  on  a  case 
which  has  excited  much  public  interest,  which  has 
been  made  the  subject  of  common  report,  and  has 
been  published  in  the  news-papers,  a  challenge  to  a 
jiuor  called  to  try  such  case,  for  having  formed  an 
opinion,  is  not  well  taken,  should  the  juror  declare  on 
oath,  that  if  what  he  had  seen  published,  and  had 
lieard  as  a  matter  of  common  report,  relative  to  the 
circumstances  of  such  case,  were  true,  he  believed 
the  prisoner  to  be  guilty  ;  but  that  he  had  formed  no 
ojjinion  which  would  inlluence  his  decision  as  a  juror. 
It  is  incumbent  on  a  party  in  whose  possession  stolen 
property  i«  found,  to  show  how  or  where  such  proper- 
ty was  obtamed,  to  exculpate  himself  from  a  charge 
of  felony  for  stealing  the  same. 

Rodman,  Counsel  for  prosecution. 
WyisiAN  &  Geo.  Wilson,  Counsel  for  the 
prisoner. 

The  prisoner  is,  apparently,  about  thirty 
years  of  age,  of  the  common  size  of  females ; 
her  figure  good,  her  complexion  light  and  de- 
licate, and  her  general  appearance  far  more 
interesting  than  the  generahty  of  those  female 
criminals  so  frequently  arraigned  before  this 
court. 

When  brought  from  Bridewell,  on  a  former 
day,  for  trial,  she  fell  apparently  li/cless.  acil 
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whoii  raised  by  the  bystanders,  strug^gled  wilb 
tUe  most  violent  convulsions,  foamed  at  the 
in  )uth,  and  exhibited  an  appearance  so  singu- 
lar, so  distressing-  to  the  feelings,  that  the  court 
remanded  her  (o  prison. 

On  tlie  trial,  her  countenance  was  depress- 
ed, and  her  eyes,  fixed  to  the  floor,  were  for 
the  principal  part  of  the  time  sulFused  with 
tears. 

By  reason  of  the  great  number  of  cases 
against  her,  mucli  public  interest  was  excited, 
and  a  great  number  of  ladies  and  genllemcn 
attended  ;  the  principal  part  of  UiC  former  as 
witnesses. 

Thirty-six  indictments  for  larceny  had  been 
then  found  by  the  Grand  Jury,  to  fourteen  of 
which  she  had  plead  Not  Guilty  ;  and  fifteen 
other  indictments,  for  the  same  olfence,  were 
then  before  that  body,  ready  to  be  found. 

The  property  laid  in  these  indictments,  con- 
sisted chiefly  of  ladies'  wearing  apparel,  jew- 
elry, plate,  and  divers  articles  of  household 
furniture,  the  probable  amount  of  w  hich  was 

$m. 

There  were  three  indictments  against  her 
for  grand  laiceny  traversed  :  the  first  of  wbich 
was  for  stealing  five  pieces  of  a  set  of  curtains, 
valued  at  forty  dollars — a  pair  of  bracelets,  va- 
lued at  twelve  dollars — and  a  gold  finger  ring, 
valued  at  three  dollars,  the  propeity  of  George 
W.  Somorandyck. 

It  appeared  by  the  testimony  of  Mrs.  Somo- 
randyck,  that  she  lost  the  articles  several 
months  ago ;  and  that  about  the  time  she  miss- 
ed them  she  saw  a  woman,  wearing  a  black 
hat  and  a  yellow  silk  shawl,  suddenly  go  out  of 
the  front  door,  who,  on  being  called,  ran  with 
precipitation.  This  woman,  so  '^escribed  by 
the  lady,  at  the  tim.e  she  was  seen  leaving  the 
house,  had  no  bundle,  nor  did  the  veitncss 
believe  she  had  then  the  curtains.  The  lady 
never  found  the  stolen  articles  until  she  went 
to  the  Police  office,  about  three  weeks  before 
the  trial.  She  identified  the  articles,  which 
•were  produced. 

The  second  indictment  traversed,  was  for 
stealing  one  black  silk  and  one  bombazet  gown, 
valued  at  ten  dollars  each,  a  gold  finger  ring 
and  locket,  and  several"  other  articles  of  jewel- 
ry contained  in  an  elegant  box,  partly  gold, 
the  value  of  which  was  laid  at  forty  dollars,  and 
the  ring  and  locket  at  fifteen,  the  property  of 
Daniel  Fash. 

Thi?  gentleman  proved  that  this  property 
was  stolen  in  his  absence,  from  his  wife,  in 
whose  custody  it  was  ;  that  on  his  return  he 
advertised  it,  but  did  not  find  it  until  he  went 
to  the  Police  office.  He  also  proved  the  iden- 
tity and  value  of  the  several  articles,  which 
weie  produced. 

The  third  and  last  indictment  traversed  by 
the  prisoner,  was  for  stealing  one  gold  spec- 
tacle frame,  of  the  value  of  thirty  dollars, 


one  black  shawl  of  the  value  often  dollars,  and 
a  white  muslin  lad\  "s  dress  of  the  value  of  tliree 
dollars,  the  property  of  Mary  Ann  Bancker. 

This  lady  proved  that  this  property  wa» 
stolen  fiom  her  house  the  day  after  ChristmaH. 
She  missed  all  tlif>  articles  at  the  same  time, 
and  proved  their  identity  io  rouil. 

On  the  traverse  of  each  of  these  indictments, 
Jacob  Hays,  one  of  the  Police  officers,  was 
sworn  as  a  v,  itness  on  behalf  of  the  prosecution, 
who  stated,  that  having  some  time  been  in 
search  of  apers-on  w  ho  was  in  the  habit  of  com- 
mitting depredations  in  tlie  filth  ward  of  this 
city,  he  at  length  discovered  the  residence  of 
the  prisoner,  and  entering  her  house,  informed 
her  v.  hat  his  >uspicions  were,  and  requested  of 
her  permission  to  search  her  house  for  stolen 
property,  to  which  she  at  first  assented,  but  in 
a  few  moments  told  him  that  he  must  first  show 
his  authority.  Thcrcu}>on  the  witness  sent 
captain  Bogert,  another  Police  ollicer  then 
present,  for  one  of  the  Police  magistrates. 
Shortly  after,  James  Hopson,  Esquire,  one  of 
the  Police  justices,  arrived,  when  a  search  was 
instituted ;  and  no  key  being  found  to  the 
bureau,  it  was  broken  open,  and  the  principal 
part  of  the  property  laid  in  these  three  indict- 
ments found  therein.  This,  with  other  property 
in  her  possession,  was  brought  to  the  Police 
office,  for  which  there  appeared  fifty-three 
claimants. 

She  said  at  first  she  was  a  widow,  and  af- 
terwards, that  she  had  a  husband  in  Baltimore, 
who  would  make  tliis  witness  smart  for  his 
conduct.  She  also  alleged,  that  the  property 
was  hers,  and  that  she  had  purchased  it  in  Phi- 
ladelphia. After  her  examination  in  the  Po- 
lice, she  tuld  Hays  that  a  man  by  the  name  of 
Ciiarles  Armstrong,  wIjo  was  in  cmbairassed 
circumstances,  had  brought  the  property  to  her 
house,  to  conceal  it  Irom  his  creditors. 

On  the  traverse  of  the  fiist  indictment,  the 
Counsel  for  the  prisoner  inquired  of  the  jurors, 
severally,  wlielher  they  had  forim^d  an  opinion 
of  her  guilt?  The  general  answer  was,  that 
if  what  they  had  seen  published,  and  had  heard 
as  a  matter  of  common  report  concerning  the 
prisoner  were  true,  they  believed  her  to  be 
guiltv;  but  they  had  formed  no  opinion  which 
would  influence  them  under  oath.  Those  jurors 
who  made  that  declaration  were  Objected  toby 
the  prisoner's  Coun!iel,  but  were  admitted  by 
the  court  as  competer.t. 

After  the  intrL-ducrlon  of  the  Icstiraony  on 
behalf  of  the  prosecution,  on  iLc  traverse  of 
the  first  indictment,  John  Petit  and  Mary  his 
wife  were  introduced  as  witnesses  on  bchjdf  of 
the  prisoner.  These  witnesses  proved  that 
the  prisoner  hired  a  tenement  of  the  husband, 
on  the  first  day  of  November  last,  consisting  of 
a  front  and  bed  room  on  the  corner  of  Beach 
and  Hudson  streets.  The  prisoner  has  three 
children ;  ibe  eldest  ei^ht,  and  the  youngest 
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four  years  of  age,  and  is  by  profession  a  milli- 
ner and  mantua-maker.  She  seldom  went 
from  home  ;  and  the  man  stated  that  he  never 
missed  the  prisoner  out  of  her  room  in  the 
night;  but  it  appeared  that  neither  of  these 
witnesses  were  in  the  habit  of  frequenting  her 
room,  and  that  there  were  two  outer  doors  to 
the  prisoner's  apartment.  While  she  lived  there 
ehe  appeared  to  be  a  decent  woman. 

It  appeared  further  by  the  testimony  of 
Petit's  Wife,  that  she  had  heard  the  prisoner 
say,  that  a  strange  gentleman  had  brought  to 
her  apartment  (supposing  one  Cook  lived 
there)  a  trunk,  which  was  heavy,  and  which 
the  witness  saw,  and  that  she  was  fearful  he 
had  not  come  by  it  honestly.  The  witness 
had  frequently  seen  a  slim  genteel  looking 
man,  whom  the  prisoner  called  her  brother-in- 
law,  come  to  the  prisoner's  apartment.  The 
husband  also  stated,  that  he  heard  a  stranger 
claim  the  trunk  above-mentioned,  saying,  he 
had  brought  it  there  to  conceal  it  from  his  cre- 
ditors, and  that  the  prisoner  should  not  be  in- 
jured. 

The  Counsel  for  the  prisoner,  on  the  tra- 
verse of  the  first  indictment,  addressed  the 
jury  on  her  behalf.  They  contended,  in  sub- 
stance, that  the  rule  of  law,  requiring  the  per- 
son in  whose  possession  stolen  property  was 
found  to  render  a  satisfactory  account  of  the 
possession,  though  good  as  a  general  rule, 
operated,  in  many  cases,  with  too  much  seve- 
rity. 

This  was  a  harsh  rule  as  applicable  to  their 
client's  case.  A  woman  with  three  small  chil- 
dren, a  stranger  in  the  city,  with  few  friends, 
how  could  she  guard  against  the  various  impo- 
sitions resorted  to  by  those  who  prowl  through 
our  streets,  and  enter  our  dwellings  by  night 
and  day  for  plunder  ?  The  lonely  situation  of 
ihe  prisoner  was  calculated  to  induce  charac- 
ters of  that  description  to  apply  to  her,  under 
some  plausible  pretence,  to  have  their  ill-gotten 
property  concealed. 

The  prisoner,  before  the  commencement  of 
this  search,  and  since,  has  given  as  consistent 
an  account  of  the  property  as  was  possible  to  be 
given  in  one  case  out  of  ten. 

But  if  ever  there  vv  as  a  case  which  called  on 
the  jurors  for  commiseration,  a  case  calculated 
to  prompt  the  tender  sympathetic  feelings  of 
humanity,  and  incline  the  jurors  to  the  side  of 
ineicy,  this  was  a  case  of  that  description. 

She  is  before  you,  gentlemen;  you  behold 
her  helpless,  forlorn  situation.  You  behold  on 
the  one  side  the  whole  community  ar  aved; 
on  the  other  a  helpless  woman.  "  You  have 
heard  of  her  infant  children  :  it  is  for  their  sup- 
port, for  their  future  peace  and  welfare,  for 
tiieir  very  existence,  that  she,  through  her 
counsel,  implore  your  mercy. 

Rodman  saw  nothing  peculiar  in  the  case  of 
the  prisoner  ;  nothing  to  distinguish  hers  from 
the  common  cases  every  day  traverged  in  this 


court.  The  stolen  property  had  been  found  in 
her  possession,  and  it  was  incumbent  on  her  to 
account  for  it  satisfactorily.  How  had  she  done 
this  ?  The  property  was  found  concealed  in  her 

I  bureau  ;  she  shows  that  there  was  a  trunk  in  her 
apartment,  belonging  to  a  strange  gentleman, 
who  acknowledged  that  he  had  left  it  there  for 
safe  keeping  ;  and  the  jurors  were  called  upon 
to  believe,  against  the  sti-ong  circumstances  of 
suspicion  in  this  case,  that  these  goods  were 

j  brought  to  the  house  of  the  prisoner  by  another 
person. 

The  circumstances  of  guilt  are  strong  and 
conclusive.  When  called  on  by  the  Police  of- 
ficers, she  is  first  a  widow,  and  next  a  married 
woman,  whose  husband  resided  in  Baltimore. 
First,  she  purch2.sed  tiie  goods  in  question  in 
Philadelpiiia,  and  this  day  they  were  brought  to 
her  house  by  a  stranger  for  safe  keeping  I  This 
is  utterly  preposterous  and  inconsistent  with  her 
innocence.  With  much  slighter  testimony, 
hundreds  have  been  convicted.  This  was,  in- 
deed, too  strong  a  case  to  require  a  single  com- 
ment. 

By  the  Court.  On  this  occasion  the  court 
deem  it  unnecessary  to  make  many  observa- 
tions. The  same  rules  of  evidence,  applicable 
to  all  cases  of  tliis  description,  must  influence 
our  decision  in  this  case.  The  usual  order  of 
testimony  is,  first  to  show  that  the  goods  were 
stolen,  and  secondly,  that  they  were  found  in 
possession  of  the  party  charged  with  the  felony. 
This  being  done,  llie  burden  of  proof  is  cast  on 
I  the  side  of  the  prisoner,  on  whom  it  is  incum- 
bent to  sliov^,  in  a  satisfactory  manner,  how  he 
or  she  obtained  the  possession  of  the  goods. 
Nor  is  this  rule  too  har^h  and  ri^id,  as  has  of- 
!  ten  been  suggested.  An  honest  man  will  gene- 
rally inquire  into  the  title  of  goods  he  is  about 
to  purchase,  if  any  suspicion  can  reasonably 
arise  that  the  goods  were  surreptitiously  obtain- 
ed ;  and  in  most  cases,  such  a  man  is  prepared 
to  show  where,  and  under  what  ciicurr;stances, 
they  were  obtained. 

In  this  case,  IMrs.  Somorandyck  has  these 
goods  stolen  from  her,  and  they  are  found  in  a 
bureau  of  the  prisoner,  whicii  was  broken  open 
by  tlie  Police  officers.    When  she  was  asked 
where  she  obtained  this  pvopert}^  she  answer- 
ed that  she  had  purchased  it  in  Philadelphia. 
This  was  not  true,  nor  does  it  comport  with 
j  the  circumstances  this  day  urged  in  her  de- 
j  fence.    In  the  opinion  of  the  court,  the  cir- 
j  cumstance  relative  to  the  trunk  in  the  posses- 
!  sion  of  this  woman,  brought  to  her  apartment, 
as  has  been  stated  in  the  testimony,  is  entitled 
to  little  weight. 

Nor  does  she  stand  before  us  with  a  general 
good  character.  The  acquaintance  which  tlie 
witnesses  introduced  on  her  behalf  had  with 
her,  does  not  exceed  the  period  of  four  or  five 
months.  Beyond  that  time,  she  has  not  shown 
us  where  she  resided,  how  she  has  obtained 
i  her  living,  or  what  chai-acter  she  has  borne. 
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In  manv,  and  especially  in  doubtful  cases, 
general  good  character  is  entitled  to  great  con- 
sideration. But  in  a  case  where  the  testimony 
on  behalf  of  the  prosecution  is  clear  and  une- 
quivocal, g-ood  character  alone  will  not  avail 
the  prisoner. 

The  prisoner  was  immediately  found  Guiltij 
on  this  and  the  other  causes  above  mentioned, 
when  the  court  directed  the  Attorney  Gene- 
ral not  to  proceed  further  on  the  other  indicl- 
ments  at  prese  nt. 

The  ladies  attending-  the  court  as  witnesses 
on  behalf  of  tho  prosecution,  were  advised  by 
the  court  to  g-o  to  the  Police,  and  exhibit  their 
respective  claims  for  their  g-oods  ;  and  it  was 
su2:,T<^''ted  by  the  court,  that  the  Police  justices 
ought  to  exercise  a  sound  discretion  in  deter- 
mining on  these  claims  respectively.  The  la- 
die?  retired  to  the  Polic  <>fRcc,  and  no  difti- 
ctllty  was  fouud  in  tiie  distribution.  Each  one 
was  permitted  to  select  her  own  g-oods  and  re- 
tire, on  giving  her  receipt. 

On  the  last  day  of  the  term,  tlie  prisoner 
was  brought  from  Bridewjll  into  court,  by 
force,  to  receive  the  sentence  of  the  la»v.  On 
being  brought  into  court,  she  exhibited  an  ap- 
pearance hit^hly  alarming  and  grating-  to  the  1 
feelings.  Strongly  convulsed,  apparently  with  I 
a  violent  fit,  probably  induced  by  strong  pas- 
sion, she  struggled  in  the  hands  of  her  conduct- 
ors with  the  utmost  force,  foamed  at  the  mouth, 
and  on  being  put  at  the  door  of  the  prisoners' 
box,  fell  like  a  stone,  on  her  face,  and  on  be- 
ing removed,  and  her  paroxysm  subsiding,  she 
lay  apparently  lifeless,  when  the  court  pro- 
nounced sentence  : 

Jiary  Riicy  has  been  convicted  on  three  se- 
veral indictments  for  grand  larceny,  out  ofi 
Jhirty-six,  the  remaining  part  of  which  have 
not  yet  been  traversed.  She  has  been  in  the  ' 
habit  of  entering  the  dwellings  of  our  citizens,  j 
for  the  purposes  of  plunder,  in  a  variety  of  in-  | 
stances  ;  and  had,  in  this  manner,  obtained  l| 
property  to  a  large  amount.  The  court,  under  Ij 
the  circumstances  of  her  case,  think  proper  to  \  \ 
sentence  hor  to  the  state  prison,  fo  the  term  i 
of  fourteen  years  on  one  conviction,  and  to  sus-  j 
pend  her  sentence  on  the  others.  i 

We  shall  now  briefly  detail  some  circum- 
stances not  adduced  in  court,  hut  which  may  \ 
be  relied  on  as  equally  authentic — which  will  ; 
show  how  the  principal  part  of  this  property  \ 
was  obtained,  and  also  how  this  woman  was  de-  i 
tec  ted.  [ 
The  prisoner  lived  in  Greenwich-streer,  be-  | 
fore  she  removed  to  the  house  where  she  was  | 
arrested.  A  Mr.  Jones,  who  lives  in  Vandamme-  j 
street,  lost  a  valuable  shawl,  worth  $70,  and  j 
in  about  a  fortnight  afterwards  found  it  on  the  | 
prisoner,  in  the  Bear-market  :  he  claimed  it, 
when  she  said  she  had  purchased  it  in  Philadel- 
phia, but  gave  up  the  shawl  on  being  required, 
and  was  not  then  detained.    The  same  day 
she  removed  to  the  place  on  the  corner  of]! 


Beach  and  Hudson  streets,  described  ou  the 
trial. 

Previous  to  the  day  on  which  the  prisoner 
was  arrested  she  went  into  a  house  in  Green- 
wich-street, through  the  hall,  up  stairs,  and 
stole  some  articles  of  jewelry,  and  some  tum- 
blers, and  on  her  passage  down  stairs,  was 
discovered,  when  she  immediately  inquired  for 
Mrs.  Jones.  She  was  required  to  inform  where 
she  lived  before  she  should  go,  when  she  offer- 
ed to  show  where  she  resided,  if  the  persons 
then  present  (a  young  man  and  woman)  would 
accompany  her.  This  offer  being  accepted, 
she  proceeded  with  them  up  Greenwich-street, 
and  near  the  market  pointed  out  a  house  which 
she  said  was  her  residence.  It  was  found,  on 
inquiry,  she  did  not  live  there,  and  she  then 
told  them  she  lived  in  the  village,  and  on  their 
arrival  at  this  place,  she  ran  with  precipitation 
from  those  w!io  accompanied  her,  and  on  being 
ing  overtaken,  was  threatened  with  being 
taken  to  the  Police,  if  she  did  not  discover  her 
residence.  She,  at  lengtli,  accompanied  them 
to  the  tenement  iK-fore  mentioned,  at  the  cor- 
ner of  Hudson  and  Beach  streets,  when,  on 
her  arrival,  her  children  called  her  mother; 
and  from  that  circumstance  it  was  known  to  be 
her  place  of  residence. 

(misdemeanor.) 
MARY  ROTHBONE\S  CASE. 

Ye  generous  fair,  attend  while  I  disclose 
TTie  mournful  slor}  of  a  niollier's  woes. 

Rodman  &,  ZV.  B.  Graham,  Counsel  fur  Iht 
prosecution. 

WiLKiNs,  Counsel  for  the  drfendcnt. 

The  defendent  was  indicted  for  kecfiing  a 
disorderly  house  in  Bancker-strcet,  on  the  first 
of  December  last,  and  on  divers  other  days 
between  that  day  and  the  13th  of  February 
inst. 

The  prosecutrix,  an  elderly  lady  of  about  for- 
ty, appeared  in  court  with  her  child,  a  female 
of  about  nineteen,  and  a  number  of  other  wit- 
nesses.   This  mother,  a  respectable  mf;tron, 
who  had  once  seen  happier  aays,  hud  a  settled 
melancholy  gloom  of  sorrow  on  her  counte- 
nance, and  her  eyes  were  red  with  weeping. 
The  daughter,  once  the  hope  and  expectation 
of  the  fond  parent,  was  no  longer  what  she  had 
once  been  under  the  fostering  influence  of  a 
tender  mother.    The  roses  of  modesty  had  fled 
from  her  cheeks  ;  no  longer  her  eyes  beamed 
with  the  expressive  mildness  of  virtue,  and  the 
sweet  enchanting  graces  of  innocence,  which 
inspire  even  the  libertine  witti  a  holy  rever- 
ence.   She  had  been  led  astray — seduced — de- 
bauched— and  that  guardian  genius  which  once 
was  her  attendant.and  protected  her  innocence, 
had  fled  forever.    But  with  the  wild  and  impu- 
dent glance,  the  vacant,  inexpressive  stare, 
which,  in  the  female  countenance,  so  strongly 
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indicates  familiarity  with  vice,  you  might  never- 
theless discover  some  faint  traces,  not  wholly 
effaced,  which  mig-ht  induce  the  indulgent  be- 
holder, in  the  language  of  poetry,  to  pronounce 
her  not 

*'  Less  than  Archangel  ruined." 

The  Counsel  for  the  prosecution,  in  their 
opening  to  the  Jury,  proposed  to  show,  that  the 
daughter  of  this  lady  had  been  decoyed  into 
this  house  by  the  artifices  of  the  defendant,  and 
had  there  been  ruined.  This  they  undertook 
to  establish  by  the  young  woman  herself,  with 
other  corroborating  testimony. 

By  the  Court.  This  course  is  improper :  the 
fact  of  keeping  a  disorderly  house  is  establish- 
ed by  general  repution. 

By  the  testimony  on  behalf  of  the  prosecution 
it  appeared,  in  substance,  that  the  defendant 
for  several  years  past,  kept  a  disorderly  house, 
of  the  worst  description,  in  different  parts  of 
this  city  ;  and  immediately  before  her  removal 
to  Bancker-street  kept  such  a  house  in  Water- 
street  near  the  Old-slip.  That  in  Bancker- 
street  she  kept  a  house,  where  men  and  women 
of  lewd  character  often  resorted  for  the  purpo- 
ses of  prostitution. 

A  defence  of  the  defendant  was  attempted  of 
this  nature  :  that  the  house  in  question  belong- 
ed to  Mr.  Newton,  of  whom  the  defendant 
hired  only  the  lower  part,  which  she  occupied 
as  a  cook-shop,  the  chamber  of  which  was  hired 
by  Newton  to  these  girls,  who  occupied  the 
same,  and  that  she  iiad  nothing  to  do  with  this 
chamber.  Hull,  a  son-in-law  of  the  defendant, 
and  several  women,  were  called  on  her  behalf 
to  establish  the  fact. 

It  appeared,  however,  by  the  counter-testi- 
mony on  behalf  of  the  prosecution,  that  these 
women  in  the  chamber  boarded  chiefly  with 
the  defendant,  some  by  the  meal  and  others  by 
the  week;  that  she  owned  the  beds  in  the 
chamber,  which  she  hired  to  them  at  a  dollar  a 
night.  The  daughter  of  the  prosecutrix  sta- 
ted, while  she  was  with  the  defendant  she  board- 
ed with  her  by  the  week,  and  that  frequently 
these  women  staid  with  men,  as  well  in  the 
apartment  of  the  defendant  as  in  the  chambers. 

Hull  was  frequently  in  the  house,  and  knew 
nothing  of  this  prostitution  :  although  it  appear- 
ed, by  the  testimony  of  several  respectable  wit- 
nesses that  it  was  a  very  disorderly  house  ;  and  it 
further  appeared  by  the  testimonv  of  the  daugh- 
ter of  the  prosecutrix,  that  the  wife  of  Hull  sent 
a  letter  to  her  in  the  country,  whither  her  mo- 
ther had  sent  her,  to  entice  her  to  return. 

The  testimony,  in  relation  to  particular  in- 
stances of  seduction,  was  excluded  by  the 
court ;  but  it  was  mentioned  during  the  pro- 
gress of  the  trial,  as  a  matter  of  public  notorie- 
ty, that  in  various  instances  this  woman,  with 
others  in  and  about  her  house,  had  attempted 
to  decoy  young  females  of  respectable  connex- 
ions into  her  service,  in  some  of  which  attempts 
she  had,  unfortunately,  succeeded. 
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WUkins  contended  to  the  Jury,  that  the  de- 
fendant did  not  keep  this  disorderly  house,  nor 
had  she  any  connexion  with  the  same  ;  and  that 
the  testimony  of  the  daughter  should  be  wholly 
discarded,  because  she  was  of  an  infamous 
abandoned  character. 

Graham.  Gentlemen  of  the  jury — never 
has  it  fallen  to  my  lot  to  address  a  jury  on  a 
more  serious  occasion.  The  trials  which  daily 
occupy  this  court,  exhibit  examples  of  vice 
and  abandonment  of  principle  in  criminals,  in 
depriving  others  of  their  property,  which,  by 
their  frequent  recurrence,  become  familiar  to 
the  court,  the  jury,  and  the  bar.  On  this 
occasion,  the  jury  are  empannelled  to  pro- 
nounce a  verdict  in  a  case,  where  not  loss  of 
property,  not  reputation,  merely,  come  in 
question.  Those  tender  and  sympathetic  feel- 
ings of  the  human  heart,  that  manly  indignant 
abhorrence  of  tlie  authors  of  public  infamy, 
and  of  the  destroyers  of  female  innocence, 
which  men  of  your  years,  I  am  confident,  will 
not  blush  to  cherish,  are  tiiis  day  solemnly  in- 
voked. The  testimony  exhibited  before  you, 
on  behalf  of  the  prosecution,  clearly  establish- 
es the  guilt  of  the  defendant ;  and  the  defence 
on  her  part  but  enhances  the  crime.  What ! 
gentlemen,  shall  it  be  told  to  men  of  your  dis- 
cernment, to  a  jury  of  tliis  city,  that  a  woman 
so  notoriously  abandoned,  that  in  the  Collect, 
in  Ann,  in  Water,  and  in  Bancker  streets, 
has,  for  years  successively,  kept  a  brothel  of 
the  worst  description — has,  in  a  variety  of  in- 
stances, enticed,  by  her  accursed  wiles,  the 
young  and  inexperienced  female  to  infamy  and 
ruin — shall  it  be  told  to  you,  I  say,  t^iat  such 
a  woman  ought  to  be  pronounced  guiltless, 
when  she  resorts  to  the  miserable  jiubterfuge 
of  attempting  to  prove  that  she  hired  only  the 
I  lower  part  of  this  house  for  a  cook-shop,  as  is 
}  pretended  ;  when  it  abundantly  appears,  even 
by  her  own  showing,  that  she  harbours,  by  day 
and  night,  women  of  the  description  stated  in 
the  testimony  ?  This  pretence  is  too  impudent, 
too  preposterous,  to  be  listened  to  for  a  mo- 
ment by  rational  men.  It  is  but  an  aggrava- 
tion af  "this  offence,  which  calls  loudly  for  con- 
dign punishment. 

Gentlemen,  I  speak  to  you  on  this  occasion 
as  fathers,  as  brothers,  nay,  as  the  guardians  of 
the  pubhc  morals  of  this  community-  WiU 
you,  by  your  verdict,  sanction  vice  and  corrup- 
tion ?  Will  you  suffer  infamy  itself,  in  its  most 
hideous  deformity,  to  stalk  your  streets  ?  Will 
you  pennit  women  of  this  descriptioo  to  seduce 
and  lead  astray  your  daughters,  your  sisters, 
your  female  servants,  with  impunity  Above 
all,  when  that  daughter,  sister  or  servant,  thus 
seduced,  shall  once  be  reclaimed,  and  returned 
to  the  domestic  fireside,  polluted  iadeed,  will 
you  listen  to  the  proposition  you  have  just  heard 
from  the  opposite  counsel,  that  such  a  woman 
cannot  speak  truth,  r^he.ii  under  the  solemnity 
h  of  an  oath  ? 
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Gentlemen,  I  think,  I  can  perceive  among- 
jou  a  different  sentiment.  I  think  I  address 
myself  to  men  of  feeling-  and  sensibility.  Look 
at  that  widow,  bowed  down  with  sorrow — at 
that  daug-hter,  which  she  once  fondly  antici- 
pated as  tiie  stay,  the  comfort  and  solace  of  her 
declining-  years — now  a  pour  abandoned  g-irl, 
subjected  to  the  reproachf»s  of  the  companions 
of  her  better  days,  who  still  walk  abroad  in  the 
proud  confidence  of  virtue,  and  \o  the  sneering- 
contempt  of  a  pitiless  world  I  Look  at  them,  I 
say,  and  then,  if}Ou  can  put  your  hands  to 
your  breasts,  and  pronounce  the  defendant 
g-uiltless,  I  am  mistaken. 

Bfj.  the  Court.  Gentlemen  of  the  Jur\', — 
This  Is  one^of  those  offences,  tlie  proof  of  which 
depends  on  g-t-neral  reputation  ;  and  by  the  tes- 
timony adduced  on  behalf  of  the  prosecution,  it 
is  clearly  shown,  that  the  defendant  kept  a  dis- 
orderly house  of  the  worst  description.  The  de- 
fence interposed  in  this  case  is,  that  the  defend- 
ant hired  only  the  lower  part,  which  she  occu- 
pied as  a  cook-shop,  and  that  the  upper  part 
was  hired  by  Newton  to  wonien  of  ill-fame, 
with  whom  the  defendant  had  no  connexion. 
By  ihe  testimony,  however,  of  the  daughter  of 
Uic  >rosccufrix,  in  connexion  with  the  testimo- 
ny of  some  of  the  witnesses  on  behalf  of  the 
dt  fondant,  it  appears,  that  these  women  board- 
ed with  the  defendant,  that  she  owned  a  part  of 
the  furniture  in  the  upper  part,  which  she  was 
in  the  habit  of  hiring-  to  these  women,  and  that 
frequently  they  staid  all  night  in  the  apartments 
occupied  by  her.  If  y<,ti  believe  that  this  de- 
fendant did  so  harbor  these  women  m  her  own 
apartment,  the  offence  is  suflSciently  fastened 
on  her  as  respects  the  lower  part  of  this  house  : 
or,  if  you  sliould  believe  that  she  had  any  con- 
nexion with  these  women,  it  will  be  your  duty 
to  find  her  guilty. 

The  jurors  immediately  found  her guilft/,  and 
the  court  ordered  her  to  be  committed  to  Bride-  i 
■well,  and  the  next  day  sentenced  her  to  impri- 
sonment iu  the  City-Prison  for  one  3'ear. 

(grand  larceny.) 
CHABITY  JACKSON'S  CASE. 

If  the  confessions  of  a  prisoner,  made  on  the  promise 
and  under  the  expectation  of  favor,  lead  to  facts  which, 
independent  of  buch  confession,  establish  his  guilt, 
such  lads  may  bo  given  iii  evidence. 

Rodman,  Counsel  for  the  Prosecution. 
WiMAJM,  Counsel  for  the  Pnsoner. 

The  prisoner  was  indicted  for  grand  larceny 
ju  stealing-  a  purse  containing-  about  $16,  the 
property  of  Miss  Harriet  Myrick.  It  appeared 
that  the  prviperty  Avas  stolen  from  the  boarding- 
house  of  Miss  Myrick,  in  Pearl-street,  who  on 
charging  the  prisoner  with  the  theft,  promised 
if  she  would  confess  it,  she  w  ould  say  no  more 
about  it.  The  prisoner  then  confessed  the 
theft,  and  went  w  itU  the  owner  to  the  store  of  j 


la  Mr.  Didgret,  where  she  confessed  she  haJ 

,  paid  the  money,  and  Mrs.  Didpet,  in  presence 
of  the  prisoner,  stated  to  Miss  Myrick  that  tiie 
prisoner  had,  before  that  time,  paid  her  about 
sixteen  dollars.  The  principal  part  of  this  mo- 
ney was  produced  in  court,  and  identified.  The 
confession  of  the  prisoner  before  the  police  of- 
ficers was  read,  and  coiTesponded  sab&taotiallj 
with  the  above  statement  of  facts. 

Wyman  contended  to  tlie  court  and  jury,  that 
the  testimony  adduced  in  this  cause  was  insuffi- 
cient to  support  the  indictment.  The  confes- 
sion first  made  to  Miss  Myrick,  was  under  the 
expectation  of  favor  derived  from  the  promise 
of  this  young-  lady.  The  other  confessious  must 
also  be  considered  as  made  under  the  same  ex- 
pectation. Independent  of  these  confessions, 
not  a  scintilla  of  testimony  to  establish  her  g-uilt 
was  produced. 
I  Rodman  admitted,  that  if  this  cause  rested 
merely  on  the  naked  confessions  of  the  prisoner, 
the  prosecution  could  not  be  supported  ;  but 
this  confession  led  to  other  facts,  which  show, 
conclusively,  that  the  prisoner  committed  the 
felony.  He  cited  JPJSTalhfs  Law  of  Ev.  page 
132,  in  support  of  his  argument. 

By  the  Court.  It  may  be  important  in  this 
case,  for  the  court  to  lay  down  the  established 
rule  of  evidence  apphcable  to  all  cases  of  this 
description.  A  confession,  made  in  consequence 
of  promise  of  favor,  is  not  of  itself  good  evi- 
dence, because  many  innocent  persons,  against 
whom  there  may  nevertheless  be  strong  suspi- 
cions, might  be  induced  to  confess  a  crime,  un- 
der the  expectation  that  they  should  not  be 
subjected  to  the  odium  and  trouble  of  defending 
a  criminal  prosecution.  But  here  the  rule  stops; 
and  if  the  confession  so  obtained  under  an  ex- 
pectation of  favor,  leads  to  other  facts,  which, 
independent  of  such  confession,  shall  be  suffi- 
cient to  establish  the  guilt  of  the  prisoner,  such 
facts  are  received  as  good  evidence.  In  this 
case  the  stolen  property  was  traced  to  the  pos- 
session of  tlie  prisoner,  and  the  confession  be- 
fore the  police-officers  we  have  e.er  received 
as  good  evidence  ;  although,  before  the  prison- 
er was  apprehended,  a  promir^e  of  favor  may 
have  been  made  to  persons  not  attached  to  that 
department.  Before  the  police,  no  threats  or 
promises  of  pardon  are  made. 

The  prisoner  was  immediately  found  guilty. 
She  was  sentenced  to  the  State-Prison  for  three 
years  and  one  day. 

WILLIAM  TAYLOR'S  CASE. 

George  Wilson  &  Price,  Counsel  for  the- 
Prisoner. 

Two  several  indictments  had  been  found 
against  the  prisoner :  the  one  for  stealing  a 
silver  watch,  of  the  value  of  $24,  the  proper- 
ty of-  Charles  Osborn  and  Roswell  V.  hite ; 
and  the  other,  for  stealing  one  gold  seal,  of  the 
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value  of  $15,  and  two  gold  keys,  of  the  value 
of  $5-50  each,  the  property  of  Najah  Taylor, 
iVathaniel  Richards,  and  Gustavus  Upson. 

It  appeared,  in  substance,  that  the  prisoner 
came  to  the  watch  store  of  Messrs.  Osborn  and 
White,  under  the  pretext  of  purchasing-  a 
watch,  when  he  looked  at  several,  and  parti- 
cularly at  the  one  which  Avas  stolen.  He  se- 
lected another,  however,  and  lequested  Os- 
born to  lay  it  aside  for  him.  In  a  short  time 
after  he  left  the  store  the  watch  was  missed, 
but  was  not  found  by  Osborn  until  he  was 
sent  for  by  the  Police  oflicers. 

After  tiie  prisoner  left  the  watch  store,  he 
went  to  the  store  of  Messrs.  Taylor,  Richards, 
and  TJpson,  and  requested  the  clerk  to  sho^v 
him  some  seals  and  keys,  wl.en  he  secretlv 
took  the  property  laid  in  the  second  indict- 
ment. He  was  either  discovered  by  the  clei  k 
in  the  act,  or  was  strongly  suspected,  when  the 
clerk  called  on  Curtis  Clark  for  assistance, 
who  took  the  prisoner  into  a  separate  rccrn, 
and  proceeded  to  search  him,  when  the  pri- 
soner delivered  the  seal  and  keys,  and  offered 
Clark  the  watch  laid  in  the  first-ment-oned 
indictment,  if  he  would  p'^-rmit  him  to  go,  and 
say  nothing  more  about  it.  The  watch,  how- 
ever, was  detained  by  Clark,  and  the  prisoner 
taken  into  custody. 

Several  witnesses  were  called  on  behalf  of 
the  prisoner,  who  showed  in  substance,  that 
he  belonged  at  Redhook,  where  he  had  wealthy 
aad  respectable  connexions. 

A  very  particular  cross-examination  of  the 
witnesses  on  behalf  of  the  prosecution  took 
place,  concerning  the  prime  cost  of  the  mate- 
rials, of  which  tlie  property  laid  in  the  indict- 
ments was  made.  The  witnesses,  on  .  this 
head,  stated,  that  the  value  of  these  r.rticles 
in  market,  was  greater  than  that  laid  in  the 
indictment  ;  but  the  intrinsic  value  was  much 
less.  This  intrinsic  value  the  counsel  urged  to 
the  jury,  as  tlie  correct  criterion  to  induce  a 
conviction  for  petit  larceny. 

By  the  Court. — There  is  no  other  criterion  of 
the  value  of  goods,  with  which  the  court  is  ac- 
quainted, except  that  of  their  value  in  market. 

The  jury  immcdiatelv  found  the  prisoner 
Guilty. 

His  sentence  was  suspended. 


FREDERICK  WILLIAMS'  CASE. 

In  an  indictment  for  Grand  Larceny,  the  ownership  may 
he  laid  in  him  vfho  hath  only  a  qualilied  property  in  tli'e 
goods. 

RoDM\?f,  Counsel  for  the  prosecution. 
Geo.  Wilson,  Counsel  for  the  prisoner. 

The  prisoner  was  indicted  for  grand  larceny, 
in  stealing  three  pieces  of  linen,  laid  in  the 
indictment  as  the  property  of  Wm.  Hart,  the 
2* 


captain  of  a  ship.  It  appeared  that  the  ship 
was  lying  in  this  city,  and  the  prisoner  was 
found  by  John  Hill,  the  mate,  concealed  in 
the  hold,  with  one  of  the  pieces  of  linen,  of 
the  value  of  $12,  in  his  possession;  at  which 
time  hs  pretended  to  be  drunk.  There  were 
four  pieces  of  linen,  including  the  piece  found 
in  the  prisoner's  possession.  This  linen  wai 
part  of  the  cargo,  and  belonged  to  a  gentleman 
j  in  Philadelphia,  but  was  in  the  care  of  Hart  as 
captain. 

Wilson  moved  the  court  that  the  prisoner  be 
dii-chargcd,  because  the  ownership  of  the  pro- 
perty wi's  not  laid  correct!)  in  the  indictment. 

Rr^dman^  contra,  cited  1  vol.  Starkie's  Cri- 
minal Pleediug,  page  190,  to  show  that  a  spe- 
I  cial  ownc^-ship,  as  the  captain  had  in  this  case, 
i  was  sufficient  to  be  laid  in  the  indictment. 
I     By  the  Court.    The  public  prosecutor  had 
i  t'.ndorbtcdl}'  a  right  in  this  case  to  state  tlie 
!  ownership  either  in  the  captain  or  him  who  had 
the  absolute  right  to  this  property  ;  but  there 
docs  not  appear  to  be  sullicieut  evidence  to 
convict  the  prisoner  of  grand  larcenj'. 

The  juiy  pronounced  him  Guilty  of  petit  lar- 
ceny. 


JOHN  CARLOCK'S  CASE. 

Dr  Graham,  Counsel  for  the  Prisoner. 

The  prisoner,  a  young  lad  about  15  years  of 
age,  was  indicted  for  petit  larceny,  in  stealing 
a  prayer-book,  the  property  of  David  Long- 
worth,  from  St.  John's  church.  Mr.  Long- 
worth  proved  that  the  book  was  stolen,  which 
being  produced,  he  proved  its  identity.  It  ap- 
peared furtlier,  that  this,  with  other  books,  was 
brought  by  the  prisoner  and  John  Hoogland,  to 
the  shop  of  Wm.  Gray,  a  pawn-broker,  and  of- 
fered for  rale,  and  that  this  book  was  in  the 
handkerchief  of  the  prisoner. 

Several  a\  itnesses  were  called  on  behalf  of 
the  prisoner  to  prove  his  general  good  cha- 
racter; and  it  was  proved,  that  he  had  been 
seduced  bj  other  profligate  young  chaps,  into 
the  paths  of  vice.  The  fact  alleged  on  behalf 
of  the  prisoner  by  his  counsel,  but  not  proved, 
was,  that  others  had  stolen  this,  with  other 
books,  and  induced  the  prisoner  to  go  with 
them  to" sell  the  same,  pretending  to  him  they 
had  foi:nd  them  after  the  church  was  burnt  in 
Mott-street. 

The  Doctor,  assuming  this  as  an  establish- 
ed fact,  ver}'  feelingly  addressed  the  jury  on 
belialf  of  the  prisonei.  Will  you,  gentlemen 
of  the  jury,  srJd  he,  consign  my  client  to  the 
cold  and  dreary  walls  of  Bridewell,  where 
peace  and  hope  can  never  dwell  ?  Can  you 
consent,  by  your  verdict,  to  destroy  all  the 
brilliant  bopes  and  prospects  of  this  young 
man,  in  the  very  flower  of  his  youth,  the  bud 
of  existence,  with  all  the  blushing  honors  of 
ripening  manhood  thick  around  him  ?  And  for 
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xvlia<  offenre  arc  you  tliu«?  (o  destroy  nil  fiitur? 
lio])OS  of  his  n  fonnalion  ?  Because  he  has  beerj 
Bcduccd,  do(;oycd,  and  led  away  hy  others  from 
the  ways  of  virtue,  which,  o,s  Ihe  holy  volume 
informs  u.s,  are  "  wajs  of  plea^ji.ntness,  and  ail 
her  paths  are  peace  r"  lie  has  been  led  away, 
g-entlcmcn  of  the  jury,  I  s-ay,  hy  a  villain,  tvho 
has  escaped  from  the  claws  of  justice  :  and  >ou 
arc  shortly  to  he  called  on  to  visit  the  iniquities 
of  lliat  fiend,  in  human  shape,  on  the  head  of 
my  client. 

(ient)omcn  of  the  jury,  the  crime  alleged 
ag'ainst  this  youn^  man  is  one  of  the  most  teri- 
ous  that  can  be  committed  amon;^  Christians. 

To  steal  the  private  property  of  an  individual 
from  his  dweliing-,  is  p.  common  oiler-cc,  with 
which  those  within  these  walls  are,  every  day, 
familiar ;  but  to  enter  the  sacred  sanctuaiy  of 
that  Beiug-,  whose  awful  presence  should  fill 
every  mind  with  awe,  and  in  that  place  dedica- 
ted to  his  lioly  name,  vviio,  amid  the  awful 
thunders  of  Sinai,  promuigaied  tijo  dread  in- 
junction, ihoH  shall  vol  ileal;'"  1  say,  in 
such  a  place,  to  rob — to  steal — is  a  criiiie  of 
uncommon  mag-nitude.  By  the  Levitical  law, 
eacriiege  subjected  tiie  offender  to  the  punish- 
ment of  death  ;  and  amon^  us,  it  is  looked  uj)on 
with  an  instinctive  abhorrence.  But,  g-entle- 
mcn,  I  believe  you  will  consider  that  this  young 
man  has  been  seduced  and  led  away  by  others  ; 
and  as  this  is  the  first  offence  which  has  ijeen 
laid  to  his  charge,  of  which  I  conscientiously 
believe  him  to  be  innocent,  you  will  say  with 
me,  that  it  will  best  promote  the  great  ends  of 
public  justice  to  acquit  him. 

Bt/  the  Courl.  Gentlemen,  we  leave  the 
cause  with  you  for  decision. 

The  jury  immediately  found  the  prisoner 
Guilty^  and  he  was  sentenced  to  tlie  C'iiy-)>ri- 
son,  on  this  and  another  indictment  for  stealing 
another  prayer  book,  for  the  term  of  three 
months  on  each  indictment. 


JOHN  W.  BRIGHAM'S  CASE. 

An  application  to  postpone  a  trial  for  wan':  of  a  material 
witness  will  be  denied,  where  it  appears  that  even  if 
the  witness  were  produced  he  couk!  iioi  prove  the  fact 
relied  on,  especially  whore  the  object  of  such  post- 
ponement is  to  create  delay. 

Room  AN,  Counsel for  ihe  ProsccjUon  . 

Geo.  Wilson,  Counsel  for  ihe  Prisoner. 

The  prisoner  was  indicted  for  grand  larceny, 
and  lound  guilty  of  petit  larceny,  in  stealing  a 
surtout  coat,  the  property  of  David  Hoag.  The 
facts  of  the  case  were,  that  the  prosecutor,  •who 
lives  in  Dutchess  county,  arrived  in  this  city 
about  the  20th  of  January  last,  and  took  lodg- 
ings at  the  Buli's-head  tavern  in  the  Bowery, 
kept  by  Mr.  Ruggles. 

The  prisoner  had  been  frequently  in  the 
tavern,  but  Ruggles  swore  that  he  never  saw 
him  with  a  surtout  coat.  Hoag's  coat  was 
'hanging  up  in  the  tavern,  and  he  happened  to  j 


see  the  prisoner  with  the  coot,  but  was  not 
then  sure  it  wa^  his.  In  a  few  uiiriutcs,  how- 
m  er,  he  missed  it,  and  mentioned  to  the  land- 
I  lord  that  he  was  fearful  some  gentleman  had 
'  taken  his  surtout  by  mistake. 

]*iirsuit  was  in  mediately  made  by  himself 
and  J^'uggles,  and  in  a  short  time  the  i^entkvmn 
was  ovcitaken  in  the  Bowery,  with  the  coat 
on  his  back.    He  was  secured. 

The  prosecutor  was  attending  court  from 
his  place  of  resnlccce,  as  a  witness;  and  au 
allidavit  \\as  made  hy  the  pri'-oner,  in  the 
contmon  form,  stating  that  John  Patterson  was 
a  material  witness,  by  whom  he  expected  to 
prove  that  he  took  the  coat  by  n)istake  for  his 
own,  &c.  on  which  Wilson  moved  to  po-^tpone 
the  trial  to  a  future  day. 

liuihnan  objected  to  the  postponement,  on 
the  ground  that  the  prosecutor  was  from  home 
on  expense,  &,c.  and  he  also  olfercd  to  prove 
by  Buggies,  tliat  he  had  never  ^eou  the  prisoner 
at  his  house  with  u  surtout  coat  on,  although 
he  had  been  there  several  limes. 

The  court  ordered  such  affidavit  to  be  drawn, 
on  the  reading  of  which  the  motion  on  behalf 
of  the  prisoner  was  denied,  and  the  trial  order- 
ed to  proceed. 

He  was  sentenced  to  the  City-prison  for  six 
months. 


TOBIAS'  CASE. 

The  felonious  removal  of  properly  from  the  place  of  de- 
posit, witliout  carrying  it  away,  is  theft. 
The  prisoner  was  indicted,  tried,  and  found 
guilty  of  stealing  fifty  pounds  of  beef,  the  pro- 
perty of  George  C.  Messerve. 

The  testimony  was,  that  the  meat  was  in  a 
i  barrel  at  the  Fly-Market,  and  the  prisoner  was 
'  detected  in  the  act  of  taking  out  a  quantity, 
and  la)  ing  it  by  the  side  of  t!ie  cask  ;  and  when 
inquired  of  what  he  was  about,  answered  that 
he  was  putting  the  meat  in  the  bairel. 

lie  was  sentenced  to  Bridewell  for  ten  days. 

PETER  LI.\XE.\DEN'S  CASE. 
The  Mayor,  Recorder,  and  A  Ide nnen,  of  the  cifv  of 
Ne\v-YorL,lia'.  e  a  right  to  try  a  prisoner  on  a  cljarge  for 
stoaling  bills  issued  from  the  Corporation  ol  said^citv, 
if  sucli  biil.*  are  in  circulation,  and  the  private  proper- 
ty of  an  iiuliviciiial. 
An  incllctrnent  for  larceny  cannot  be  supported  for  etcal» 
ing  bills  or  notes  not  payable  in  money. 
RoD:'.iAN,  Couiisel  for  -proseciAon. 
Price,  Counsel  f  rr  prlsonfr. 
The  prisoner,  a  j  oang  lad  scarcely  four- 
teen, confederate  with  otlicr  profligate  youths, 
concealed  himself  in  the  store  of  Ale'xander 
Ingersoll  at  nig'at,  to  rob  it  and  to  let  in  his 
coadjutors.    He  had  rifled  the  drawer  in  the 
store  of  a  considerable  quantity  of  New-York 
Corporation  bills,  some  bills  of  an  individual 
payable  in  current  bills,  and  some  of  this  de- 
scription, "  Cas-Uier  of  (he  ^^ewa-rk  Banking 
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^lid  Insurance  Company,  pay  Ibe  bearer  

Cents,  and  charg-e  the  same,  &c.  A.  B.  Sec'y," 
find  in  endeavouring-  to  effect  his  escape,  was 
heard  by  tlie  owner,  Avho  cang-ht  him  with 
the  bills  in  his  possession. 

The  New-York  Corporation  notes  stoleri 
amounted  to  less  than  twelve  dollars  and  a 
half,  and  the  charge  Av'as  g-rand  larceny. 

Price,  before  the  introduction  of  any  testi- 
mony, contended,  that  the  court  had  no  ri<>-ht 
to  try  the  prisoner  on  so  much  of  the  indict 
rnent  as  related  to  the  notes  issued  from  the 
Corporation,  of  which  the  meinbcra  of  the 
court  composed  a  part. 

B>/  the  Court.  Had  the  bills  been  stolen 
from  an  ag-entof  the  Corporation,  this  objection 
mig-ht  have  been  g-ood,  but  the  bills  were  in 
circulation,  and  had  become  private  property. 

The  counsel,  after  the  introduction  of  the  tes- 
timony, contended,  that  the  prisoner  could  only 
be  found  guilty  of  petit  larceny,  because  the 
bills  laid  in  the  indictment,  except  the  Corpo- 
ration notes,  were  not  payable  in  money. 

The  court  so  decided.  He  was  found  Guiltj/ 
of  petit  larceny,  and  dischprg-ed  by  the  court ; 
and  before  the  Sessions  were  closed  he  was 
brougfht  in  on  another  indictment,  for  entering- 
a  grocery  in  this  city  immediately  after  his  dis- 
charg-e,  and  rifling  the  monej^  drawer  of  small 
bills  J 

MIkOEMKANOR. 

PETER  VAN  ALEN  AND  JOHN  VAN 
ALEN'S  CASES. 
It  is  disgraceful  for  a  man  to  beat  a  woman. 

The  defendants  were  indicted  severally:  the 
©ne  first  named  for  an  assault  and  battery  com- 
mitted on  an  elderly  lady,  and  the  other  for  a 
similar  offence  committed  on  the  dau.q-htcr  of  this 
lady,  about  eio;hteen  years  of  ag-e. 

The  transaction  Tv4iich  induced  tliesc  prose- 
cutions Avas  entire,  and  appeared  to  be  of  tliis 
nature  : — This  lady  was  a  tenant  of  Peter  Van 
Alen,  or  lived  in  the  same  house  with  him, 
but  not  on  ti.e  most  friendly  teniis.  In  the 
back  yard  of  the  tenement  there  was  an  out- 
house, partitioned  inio  two  apartments ;  the 
one  of  which  was  claimed,  and  occasionaUi/ 
occupied  by  the  defendant  first  named,  into 
which  the  I-ady  and  her  family  had  been  forbid- 
den to  enter,  the  other  part  having-  been  as- 
sig-ned  for  her  use.  For  some  reason,  however, 
which  did  not  very  cle-a7-lv  appear  in  the  testi- 
mony, siic  obtained  a  temporary  possession  of 
the  apartment  claimed  by  the  defendant  first 
named. 

Highly  inc<?nsed  at  this  invasion  of  his  ter- 
ritory, a:id  intrusion  into  one  of  bis  strong- 
boids,  <his  defendant  vianfuUy  sallied  forth  for 
the  purpose  of  driving-  out  the  enemy.  The 
door  was  shut,  and  the  place  strong-ly  fortified. 
Before  the  assailant  began  to  storm  the  castle, 
^accordin^  to  the  rules  of  var)  he  gave  a  ver- 


bal summons  to  surrender,  according-  to  tha 
tenor  and  effect  following  : — "  If  you  do  not 
come  out,  I  will  pull  you  out  by  the  hair  of 
your  head."  Determined  not  to  be  subjected 
to  the  disadvantag-e  in  warfare  which  ever 
results  to  the  besieg-ed,  by  being-  stormed,  a 
:>ariGy  was  beat,  and  the  door  of  the  castle 
being-  opened,  a  sorlie  was  attempted  to  be 
rv.'cide  upon  the  besieg-er,  who  at  that  instant 
attacked  the  enemy  full  in  the  front,  and  over- 
ihrcw  her  several  times.  The  fearful  din  ot 
arms,  and  the  loud  outcry  of  defeat  on  the 
field  of  battle,  brought  the  young-  lady  before- 
mentioned,  and  another  daughter  of  the  pro- 
>ecutrix,  to  the  relief  of  their  mother.  These 
auxiliaries  coming  fresh  to  the  combat,  seem- 
ed, for  the  moment,  to  turn  the  scale  of  victo- 
ry in  favor  of  female  prowess,  and  feavPal  odds 
seemed  to  be  cast  against  the  besieger.  Now 
the  battle  raged  alon^  the  whole  line.  Man 
stood  opposed  to  womian,  and  maid  to  man, 
which  direful  contest  not  the  matchless  verse 
of  Homer,  or  the  towering  g-enius  of  Maroj 
could  adequately  describe. 

At  this  moment,  big-  with  fate — this  moment 
of  alarm  and  dang-er,  when  the  violated  honor 
of  the  man  and  his  house  seemed  to  be  at 
stake,  some  deity,  inimical  to  the  rights  of 
women,  mounted  on  his  soaring  pinions,  and 
conveyed  this  sad  tidings  to  the  ears  of  the  son 
of  the  besieg-er  (ihc  other  defendant :)  "  Fly 
,  to  tlie  assistance  of  thy  father,  who  is  now  in 
I  dang-cr — Fly !  Oh  ily  !  and  save  Ji  father  from  £b 
I  disgraceful  discomfiture  from   worthless  wo- 
I  men."     He   hcr.rd— he   sav/~he  came~h(? 
I  conquered.    Finding  that  it  was  not  good  i» 
I  this  case  for  one  "  man  to  be  alone,"  he  march- 
I  ed  full  in  the  rear,  and  by  a  skilful  mana^uvre-> 
!  completely  succeeded  in  detaching  the  auxilia- 
ry  corps  trom  the  rear  of  his  ally,  and  in  a  feir 
nioments  placed  the  young  lady  first-mention- 
j  ed  hors  de  comhat--in  other  words,  this  de- 
I  fondant,    according  to  the  testimony  of  th© 
i  young  lady,  knocked  her  down  and  beat  her. 
I     The  jury,  without  leaving  their  seats,  fount! 
both  the  defendants  Guilty. 

By  the  Court,  in  'pronouncing  sentence.  The 
defendants,  in  this  case,  were  each  convicted 
of  an  assault  and  battery  committed  on  women^ 
under  circumstances  of  considerable  aggrava- 
tion. 

This  offence,  committed  on  a  woman  by  a 
man,  is  peculiarly  disgraceful,  and  deserving- 
of  exemplaiT  punishment.  The  court,  under 
the  circumstances  of  the  case,  sentence  each 
of  these  defendants  to  pay  a  fine  of  ^25,  ae^ 
the  costs, 

SUMMARY. 

ORA>fD  LAROENir. 

Phillis  Brewster,  a  black  woman,  was  indict^ 
ed.  tried,  and  found  guiltj,  on  the  ijH^jc^eHk 
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for  stealinj^  two  fifty  dollar  bank  notes  of  Sa- 
muel M'Caiily.  She  was  t?ken  Ujs  with  other 
woineji  of  ill  fame,  and  voluntarily  ronlesscd 
the  crime,  before  the  Police  mag-istratcs,  sta 
ting-,  further,  that  she  had  given  the  nioriey  to 
one  Baker,  a  black  man.  She  was  also  con- 
victed of  petit  larct^ny,  in  stealing  a  gown, and 
other  women's  apparel,  from  Mrs.  liachel 
Feury. 

John  Thomas  uas  indicted,  tried,  and  found 
guilty,  of  sfenling  ten  b'^xes  of  soucliong  tea,  of 
Beniamin  Do  Fore-st,  of  the  value  of  $'150.  The 
prisoner  sold  it  to  John  Frau'-is,  represeniing 
that  he  was  the  mate  of  a  sliip  in  whicli  it  wws 
brought.    No  doubt  remained  of  his  guill. 

Anthony  Ly^n,  about  .sixteen  }  ears  (»f  a;^c, 
was  indicted,  triod,  and  found  »ruilty,  of  ateaJing 
a  large  quantity  of  jewelry,  of  Zt^hulon  F-lliutl. 
He  carried  it  to  one  of  the  citizens,  and  o/rertd 
it  for  sale,  when  the  property  was  detained,  and 
the  prisoner- apf>reli(!nded. 

Dorcas  Hall,  al.  die.  Mary  Hunt,  &ic.  a  black 
woman,  was  indicted,  tried,  and  found  guilty,  of 
stealing  a  large  <iuaniity  of  ladies'  apparel  and 
jewelry,  amounting  to  about  $500,  tlie  property 
of  John  1.  Holland.  She  was  found  with  the 
goods  in  her  possession.  This  woman,  and  the 
three  persons  immediately  preceding,  were  sen- 
tenced to  the  Stale-pri'^on,  each  for  seven  years. 

Bryant  Jcphson  was  indicted  for  stealing  a 
piece  of  stockinet,  of  the  value  of  $G0,  the  pro- 
perty of  Richard  Oakley  and  Cornelius  Oakley. 
The  office  and  cellar  doors  of  these  gentlemen 
were  found  broken  open,  on  the  morning  of  the 
seventh  day  of  February,  and  the  stockinet  was 
stolen  from  the  store,  and  two  bale^;  of  Spani-.li 
tobacco  from  the  cellar.  'J'he  night  preoedin.ir- 
the  seventh,  the  prisoner  was  taken  up  by  Ja- 
cob Lang,  a  watchman,  near  the  stoie  from 
which  these  goods  were  stolen,  and  the  stocki- 
net was  found  in  his  possession.  He  iuibrtned 
Lang  that  he  purchased  it  at  a  store  in  another 
part  of  the  city. 

Jeremiah  Totten  was  indicted  with  David 
Little,  for  stealing  a  piece  of  kcrsoym,  ro,  worth 
^  45,  the  property  of  John  Dickinson  and  1'ho- 
mas  Tucker,  in  Pearl-street.  It  was  stolen 
from  the  store,  and  carried  by  the  prisoners  to 
Thomas  Walker  for  sale,  who  gave  immediate 
information  to  the  Police-officers,  wher)  they 
W'Cre  both  arrested.  The  character  of  V/alker 
was  impeached  on  the  trial.  The  examinations 
of  Little  and  Totten,  taken  in  writing,  were 
contradictory.  Little  stated,  that  Totten  in- 
vited him  to  take  a  walk  one  evening,  and  that 
they  went  into  a  store  in  Pearl-street,  and  when 
they  came  out  Totten  showed  him  the  cloth, 
&c.  Totten  stated  tlmt  Little,  with  whom  he 
was  before  little  acquainted,  brought  the  piece 
to  him  ;  and  both  concurred  in  this  fact,  that 
they  went  together  to  Walker's.  The  court 
decided,  in  this  case,  that  the  examination  of 
one  prisoner  could  not  be  read  to  criminate 
the  other ;  but  left  it  in  charge  to  the  jury  to 


compare  the  n^spectlve  cxaminalions  with  the 
testimony  of  Walker,  and  that  of  the  Police- 
otfif:er,  to  whom  Walker  delivered  the  cloth. 

The  jury  pronounced  both  Cuilty. 

Totten  and  Bryant  Jrphson  were  sentenced 
to  the  State-prison  for  five  years  each,  and  the 
sen(<  nee  of  Little  was  suspended. 

Ho-ea  Lowe,  indicted  on  two  indictments, 
with  Augustin  Coii.»'pletc,  (bolh  Portuguese,) 
for  stealing  one  piece  of  flannel,  the  properly 
of  ('Dlviu  S.  V.  illiprns.  and  for  snatching  two 
other  pieces  of  flannel  from  the  stoie  door  of 
ri;igh  B.  Romans,  in  Division-street,  and  run- 
ning off  with  tlie  property.  liOwe  was  discover- 
ed in  this  la  st  theft ;  Stop  thief  I  was  cried,  and 
lie  \v'as  soon  overtaken. 

Charlotte  Cowans,  indicted  for  stealing  the 
goods  of  Edmund  W  ilkie. 

Joseph  Finney,  a  black  man,  indicted  for 
stealir'g  ,$140,  in  bank  bills,  from  the  money 
j  diawcr  in  in  tlie  store  of  Nevingson  Grenard. 
I  While  Grenard  and  his  head  clerk  were  absent 
from  the  store,  Finney  came  within  the  counter 
and  diverted  the  attention  of  a  young  lad,  who 
was  left  in  charge  of  the  store,  by  pretend- 
ing he  wanted  some  crockery  on  a  high  shelf. 
The  lad's  back  was  turned  to  hii  .  twice  in 
climlting  for  the  crockery.  The  principal  part 
of  the  bills  were  traced  to  his  possession,  and 
about  $100  worth  of  goods,  purchased  with  this 
n'lOnev.  was  found  on  him. 

Mary  ATaxwell  was  indicted  for  stealing  a 
considerable  quantity  of  bedding  and  clothing- 
from  the  chamber  of  Edward  "Wilkie.  She  was 
detected  in  her  passage  down  stairs,  and  threw 
the  bundle  out  of  the  window. 

Anson  Harvey  was  indicted  for  stealing  a 
spr-glass  w  orth  $20,  f;-om  the  store  of  Ednjund 
i\f.  Blunt.  Harvey  took  the  spy-glass  to  the 
stove  of  WilHarn  Macklin,  and  desired  to  have 
a  private  conference  with  Macklin,  which  bc- 
iv.c:  refi'spd.  he  tlien  took  out  the  spy-glass,  and 
oflorr  d  it  for  sale  for  two  dollars,  pretending  he 
had  brought  it  frorn  England.  Macklin  went 
out  anparentiv  to  get  a  bill  charged  to  purchase 
the  glass,  and  on  his  return  brought  a  watch- 
man. 

Vinsentey  Dalgo,  a  Spaniard,  went  into  the 
store  of  Border  Chase,  and  stole  a  box  of  can- 
dles, worth  $18.  In  running  off  with  the  goods 
he  was  pursued  and  overtaken. 

John  Brown  and  Jolm  Jacobs  had  formerly, 
worked  in  a  laboratory  of  John  H.  Byer,  in  this 
city,  in  refining  camphor.  They  stole  about 
thirtv  pounds  of  that  article  from  the  Jabora- 
tory,  carried  it  to  George  Dickey,  a  druggist, 
pretending  they  had  brought  it  fi'om  Holland, 
-^nd  sold  it  to  him  at  seventy-five  cents  a  pound, 
which  was  much  below  its  value.  The  cam- 
phor, it  appeared,  was  refined  in  the  best  man- 
ner, and  heing  produced,  was  identified  by  the 
witnesses  in  court. 

Joseph  Robinson  was  indicted  for  stealing  a 
surtout  covt  out  of  a  back  room  of  Thomas 
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Richards.  Jacob  Kays,  one  of  the  Police-offi- 
<;ers,  found  the  coat  in  the  possession  of  Man- 
Hanson,  with  whom  Robinson  had  boarded.  It 
appeared  that  he  had  sold  the  coat  to  a  )  onng 
man  by  the  name  of  John  Myers.  No  blame 
appeared  to  be  attached  to  Mrs.  Hanson  or  John 
Myers. 

Robinson,  and  the  seven  next  immediately 
preceding^,  were  tried,  convicted,  and  sentenced 
to  the  State-prison,  each  for  three  years  and 
one  day. 

PFTIT  LARCENV. 

This  term  twenty-four  persons  were  sen- 
tenced to  imprisonment  in  the  City-prison,  for 
different  periods  of  time,  chiefly  for  petit  lar- 
ceny. 

There  was  also  one  conviction  for  a  misde- 
meanor, under  the  statute  "to  prevent  private 
lotteries,  and  to  restrain  insurance  on  lottery-  i 
tickets,"  (2d  vol.  N.  R.  Laws,  page  190,  ^  8.\ 
In  the  traverse  of  the  indictment,  the  principal 
witness  on  behalf  of  the  prosecution  prevari- 
cated much  in  his  testimony. 

The  defendant  was  fined  in  the  sum  of  $-250. 

The  Grand  Jurors,  during-  this  term,  found 
eighty-nine  indictments,  several  of  which  were 
for  forgery,  and  passing  counterfeit  bills. 

MAYOR'S  COURT. 

Fehruaivj  Term,  1816. 

PRESENT, 

The  Hon.  RICHARD  RIKER,  Recorder. 

There  were  310  writs  issued,  returnable  this 
term,  249  of  which  were  returned  served  ;  and 
93  causes  were  noticed  for  trial. 

JOHN  LACE  AND  MARY  HIS  WIFE, 
1'*. 

DANIEL  CARMICHAEL,  JOHN  CRENEY, 
AND  ROBERT  NIXON. 

Tn  an  action  of  Assault  and  Battery,  evidence  to  im- 
peach the  gene  ral  good  character  of  the  plaintift  is  in- 
admissible, even  should  the  plaintili's  coun.-el,  on  the 
trial,  consent  to  admit  such  testimony  ;  nor  can  the 
plaiutiir  produce  evidence  to  establish  such  character, 
even  where  the  plaintiff'  is  a  stranger,  and  his  charac- 
ter has  been  indirectly  assailed  on  the  trial. 

Where  a  witness,  on  behalf  of  the  plaintifl',  is  sworn  on 
the  tiial  of  a  cause,  whose  deposition  had  been  taken, 
to  be  read  in  the  same  cause,  the  whole  of  such  depo- 
sition cannot  be  read,  for  the  purpose  of  impeaching 
his  oral  testimony,  in  particular  instances  :  but  the 
Counsel  for  the  dependent  must  confine  himself  1 1  read 
such  parts  of  the  deposition  as  are  contradicted  by  the 
oral  statement. 

Rob't  Bogardus  &  WiLKiNs,  Counsel  for  the 

plaintifl's . 

CowDREY,  Griffi.n,  &  ^AyiFsoi^^Counsel/orthe 
defendenl. 

This  was  an  action  of  assault  and  battery, 
committed  on  Mrs.  Lace,  by  the  defendants,  on 
board  of  the  Americcrn  brig  Christopher,  com- 
manded by  captain  Jfathaniei  Ingraham^ 


By  the  testimony,  it  appeared  in  substance, 
that  in  the  month  of  July  la.it,  this  vessel  \^as 
about  to  sail  from  Belfast,  in  Ireland,  to  this 
country  ;  and  on  the  evening  preceding  her 
departure,  "was  lying  at  the  ^^  Lite-house  roads, 
about  six  miles  from  Belfast.  At  this  time 
there  were  thirty-six  passengers  on  board,  in- 
cluding the  defendants, Carmichacl  and  Creney, 
who  are  Irishmen  by  birth,  but  had,  before  that 
time,  removed  to  this  country,  with  their  fami- 
lies and  efiecis,  and  after  the  vrar  went  to 
Ireland  to  see  their  friends,  abd  were  then  re- 
turning. The  captain,  and  Robert  Nixon,  the 
mate,  one  of  the  defendants,  were  then  on 
shore. 

Mrs.  Lace,  who  is  a  native  of  S'co'laud,  but 
had  then  resided  Mith  her  husband,  several 
years,  in  Belfast,  and  who  is  a  lady  of  an  inter- 
esting appearance,  had  engaged  a  cabin  pas- 
sage in  the  brig,  and  her  bagg-age  was  then 
on  board,  with  tiiat  of  the  other  passengers. 
Her  husband,  being  at  Liverpool,  had  written 
to  her  to  take  her  passage  fiom  that  place,  and 
she  wa.=,  therefore,  under  the  necessity  of  aban- 
doning her  passage  in  the  brig,  and  procured 
an  order  from  the  captain,  then  on  shore,  for 
her  baggage. 

About  ten  o'clock  in  the  evening,  she  arrived 
on  board  the  brig,  rowed  by  four  pilots,  and  two 
uf  her  friends,  one  of  vvhom  was  John  O'Hara, 
her  landlord,  with  whom  she  had  resided  in  Bel- 
fast. 

The  brig  had  been  left  in  charge  of  Andrew 
Miller,  the  boatswain  :  and  a  custom-house  ofii- 
cer,  by  the  name  of  Press,  was  on  board  at 
the  time  of  the  arrival  of  M.s.  Lace.  The 
boatswain  was  somewhat  intoxicated,  but  not 
so  much  that  he  did  not  know  what  he  was 
about ;  and  Press  was  in  a  liigh  state  of  intoxi- 
cation. Mrs.  Lace,  with  lior  friends  who  ac- 
companied her,  applied  to  the  boatswain,  with 
the  order,  for  her  baggage  ;  but  the  two  do- 
fendants,  Carmichael  and  Creaey,  objected 
to  her  going  below  to  search  for  the  same, 
and  followed  her  into  the  stcsrage,  where  slie 
and  her  friends  went  v/itb  a  light  to  get  hor 
baggage,  whicli  consisted  of  lu  o  ti"iinks  and  a 
chest. 

She  pomted  out  to  those  who  came  with  her 
a  trunk  and  chest,  which  it  appeared  were  not 
hers,  but  it  did  not  appear  this  was  by  design.- 
These  two  defendants  strongly  protested  against 
her  taking  away  her  baggage  ;  and  as  the 
boatswain  did  not  know  it,  he  thought  it  best 
for  her  to  remain  on  board  until  ilie  caplaiu 
and  mate  returned.  The  defendants  very 
strongly  objected  to  her  remaining  on  board, 
and  with  other  pusseiigers  created  an  alarm  on 
board  the  brig,  by  spreading  the  report  that 
Mrs.  Lace  had  come  for  the  purpose  of  plun- 
dering the  vessel  of  the  baggage  belonging  ,to 
tlie  passengers.  The  alarm  increased,  and  sooa 
spread  through  the  whole  vessel.  The  passen- 
1;  gers  collected,  and  generally  joined,  with  the 
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two  (lofcmlnnts,  n^rairiFl  -Nfr^.  T/.ico.  They  pro- 
ccHulod  lo  tlie  viiesl  and  iTK^st  abusive  lanjuag-e, 
and  tlircateiied  to  throw  lier  overboard  if  she 
did  not  l(!ave  the  vesfecl.  Siic  rct(jrtcd  with 
much  spirit  on  the  dcfcndritits,  calling-  them 
rogues  and  rnounUun-tiihrf; — a  cant  appellation 
in  Scotland,  meanioQf  icnrtlilcsH  do^a. 

The  c.iinpanions  of  iVIi's.  Lpce  endeavored  to 
pacify  the  defendants,  and  the  other  pas,en- 
fi-ers,  which  was  to  no  purpose.    The  lady  was 
pursued  from  one  part  of  the  ship  to  the  otiier, 
ard  the  cry  of  "  tlirow  her  overboard"  was  | 
frequently  repeated  liy  the  defendants.  Her 
com{)anions  were  obliged  lo  fly  to  save  their 
lives,  and  Mrs.  Lace  at  length  souglit  refuge  in 
the  cook-house,  where  she  sat  weeping.  The 
defendarjts  and  passengers  were  on  deck,  and 
some  of  them  endeavored  to  get  her  out  of  the 
cook-liouse,  declaring  they  would  throw  lier 
overboard;  and  while  she  was  in  tliat  helpless 
situation,  Crcney  reached  his  arm  to  seize  her 
hy  ti)e  breast.    The  two  defrndants  particular- 
ly made  use  of  the  most  opprobrious  epithets  to- 
wards Mrs.  l^ace:  and  l)y  the  teslimonv  of  se- 
veral witnesses,  it  appeared  that  the  abuse  of 
Carmicliael  and  Crency  was  the  most  violent 
they  liad  ever  heard  against  any  woman.  Se- 
yeialof  tlic  passengers  were  intoxicated,  but 
it  did  not  appear  that  the  defendants  were  in 
that  situation. 

The  boatswain,  and  Charles  Size,  an  Ameri- 
can seaman,  took  the  part  of  the  lady,  and,  as 
far  as  was  in  tlicir  power,  protected  her.  The 
boatswain  conducted  lier  to  the  forecastle,  to 
got  her  o!it  of  the  way  of  the  defendants  and 
other  passengers ;  before  wiiicli  time  Charles 
Size,  who  endeavored  to  protect  her  from  inju- 
ry, was  pursued  by  one  of  the  passengers  with 
an  axe,  and  in  the  aflray  with  the  passengers, 
had  his  shirt  torn  off.  While  Creney  was  en- 
deavoring to  seize  her  as  before  stated,  blows 
passed  between  himself  and  the  said  Size.  Af- 
l2r  her  retreat  into  tlie  forecastle,  the  custom- 
house officef,  Avho  it  appears,  had  ^aken  a  vi-  , 
■olcnt  part  agai  ist  her,  invadcc?  her  retreat,  [ 
s:?ized  her,  and  endeavored  by  force  to  bring  j 
iier  on  deck  ;  by  the  interpooition  of  Size,  how- 
ever, he  was  prc\  c-2tod  from  accoinpiishing  his 
purpose. 

The  riot  grew  more  violent,  and  the  whole 
%^cssel  exiiibiied  a  sceiie  of  uproar  and  confu- 
sion, which  continued  all  iilglit.  The  noise 
wa3  so  great,  arid  the  clamor  so  loud,  that  it 
brought  captain  Butler,  a  revenue  officer,  with 
a  complete  crew  on  board  his  boat,  to  the  brig, 
where  tliey  ai-j-ived  at  about  two  o-clock.  This 
gentioman  was  a  true  Irishman,  and  therefore 
could  not  but  feel  tor  a  helpiess  female  in  dis- 
tress. He  did  not  hesitate,  but  immediately 
took  the  part  of  the  lady,  and  threatened  to 
bring  the  brig  in  port,  for  a  mutiny  on  board,  if 
the  passengers  did  not  desist  froni  their  riotous 
conduct. 


About  four  o'cloctc  in  the  moniiog,  Robert 
Nixon,  the  male,  with  four  of  the  crew,  among- 
whom  was  Joseph  L.  iiussel,  one  of  the  wit- 
nesses, whose  deposilion  was  intr(xluctd  in  evi- 
dence, on  behalf  of  the  plaintilfs,  and  also  Eli- 
zabeth lJutr,  one  of  the  passengers,  whose  dc- 
,>osilion  was  also  introduced  ojj  liie  same  side, 
arrived  on  board  the  brig.    Before  they  reach- 
ed the  vessel,  they  heard  a  great  noise  and  con- 
tusion ;    and  the  mate,  on  coming  on  board, 
imjuircd  into  the  cause,  and  was  informed  by 
<  armichael  and  Creney,  that  there  was  a  va- 
riant woman  on  board,  who  had  come  to  rob 
rhe  vessel,  and  that  she  had  been  speaking  ill 
<»f  him  !  ft  appeared,  that  from  these  and  other 
represenlali.jns  made  to  the  mate,  he  kicked 
-Mrs.  I^ace  ;  and  Carmichael  seized  her  violent- 
ly, and  brought  her  on  deck,  where  he  kick<  d 
her.    Tlie  revenue  otiicer  drew  his  sword  and 
prevented  further  violence.   During  the  night 
it  appeared  that  a  pistol  was  fired  by  one  oi' 
tlie  passengers,   which  was  alledged  by  the 
plaintiflV  counsel  to  have  been  done  for  the 
purpose  of  alarming  Mrs.  Lace,  but  was  ex- 
plained by  John  Ferguson,  (one  of  the  passen- 
gers introduced  as  a  witness  for  the  defendants, 
and  who  fired  the  pistol.)  to  have  been  done  for 
the  purpose  of  ke»  ping  o/f  two  boats,  which 
were  rowed  around  tlic  brig  Lwo  or  three  times, 
and  refused  to  answer  when   hailed ;  which 
boats  this  witness  imagined  were  confederate 
with  Mrs.  Lace  in  robbing  the  vessel. 

The  assault  and  battery  committed  on  Mrs.^ 
Lace,  after  the  arrival  of  the  male,  as  before 
s.ated,  was  proved  by  the  depositions  of  Joseph 
L.  Russel  and  Elizabeth  Duff;  and  William 
Steel,  a  witness  introduced  on  behalf  of  the 
plaintiffs,  proved  that  C'arrnichael  kicked  her. 

The  abusive  virulent  language  of  the  defend- 
ants to  Mrs.  Lace.  Avas  proved  by  the  teslim<mj 
of  the  three  last  mentioned  witnesses,  and  also 
by  the  depositions  of  John  I^ogan,  Andrew  Mil- 
ler, Cliarles  Size,  and  George  M'Bath,  and 
also  by  the  oral  testimony  of  four  witnesses,  in- 
troduced on  beljalf  of  the  defendants,  who  also 
sta*^f^d  that  she  used  very  abusive  language  to- 
wards them. 

The  defence  attempted  to  be  supported  was 
of  this  nature:  that  from  the  representations 
made  to  die  passengers,  relative  to  the  bad 
character  of  Mrs.  Lace,  at  Belfast,  by  Press, 
the  custom-house  o/ncer,  when  she  first  came 
on  board,  tlie  passengers  were  apprehensive 
that  she  had  come  to  plunder  the  vessel  of  bag- 
gage belonging  to  them  ;  but  it  did  not  appear, 
by  the  testimony  of  any  of  the  witnesses,  that 
she  attempted  to  take  and  carry  away,  by  de- 
sign, any  baggage  not  belonging  to  her,  but  on 
the  contrary,  said  that  she  wanted  nothing  ex- 
cept her  own. 

The  Counsel  for  the  defendants  offered  to 
show,  that  the  character  of  Mrs.  Lace  at  Bellas^ 
was  infamous. 
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BogarJus  objected  to  the  evidence,  first  on 
principle,  but  afterwards  ofTcred  to  permit  the 
defendants'  counsel  to  g^o  into  that  investig-a- 
tion  as  far  as  they  thouglit  proper ;  at  the  same 
time  g"iv  ing  notice  to  them,  that  he  intended  to 
call  on  several  respectable  witnesses  to  establish 
her  g-encral  good  character. 

The  counsel  for  the  defendants  declined  the 
attempt  to  impeach  the  character  of  Mrs.  Lace, 
although  much  was  sugg-ested  on  that  head,  by 
tlie  defendants'  counsel,  and  by  some  of  thf 
witnesses  on  behalf  of  the  defendants,  deroga- 
tory to  the  character  of  this  lady. 

During-  tlie  trial,  the  counsel  for  the  plain- 
tiffs offered  to  prove,  by  several  respectable 
witnesses  acquainted  with  the  plaintiffs  at 
Belfast,  that  she  sustained  an  unblemished 
character  in  that  place  ;  and  they  further  of- 
fered to  show  the  standing-  and  respectability 
of  the  plaintiffs.  Bogardus  contended  to  tlit 
court,  that  the  course  pui-sued  by  tlie  defend- 
ants' counsel  throughout  the  trial,  had  been 
calculated  to  create  prejudices  ag^ainst  his 
clients,  and  to  make  a  very  unfavorable  im- 
pression on  the  minds  of  the  jurors.  The  plain- 
tiffs were  strangers,  unknown  to  the  jur\-,  ansl 
the  evidence  offered  was  for  the  purpose  of 
convincing-  the  jury  that  the  aspersions  attempt- 
ed to  be  cast  on  the  character  of  Mi*s.  Lace 
were  wholly  unjustifiable.  In  that  point  of 
view  the  testimony  ought  not  to  bo  excluded. 

At  the  time  the  defendants'  counsel  offered 
to  impeach  tlie  character  of  Mi-s.  Lace,  and  at 
the  time  testimony  was  offered  to  establish  her 
g-ood  character,  the  points  were  ingeniouslv 
argued  by  the  counsel  on  both  sides,  and  his 
Honor  the  Recorder  decided,  that  in  this  -dction 
evidence  of  character  was  inadmissible.  He 
remarked,  that  the  rule  in  civil  was  different 
from  that  in  criminal  actions,  relative  to  the 
admissibility  of  testimony  respecting-  character. 
In  crim.inal  prosecutions,  such  testimony  was 
admitted  ;  not  so  in  civil  actions,  except  the 
cliai-acter  is  broug-ht  directly  in  issue,  as  in  the 
actions  of  slander  or  adultery  ;  but  in  the  pre- 
sent action  the  point  in  issue  is,  whether  the 
defendants  did  commit  an  assault  and  batterv 
on  Mrs.  Lace — not  whether  she  has  sustained 
a  g-eneral  good  character. 

As,  on  the  one  hand,  she  is  not  presumed  to 
come  prepared  to  repel  any  charg-es  against 
her  character,  (and  therefore  such  testimonv 
was  properly  excluded]  so  on  the  other,  as  her 
characte--  in  law  is  presumed  to  be  fair  and 
unblemished,  it  would  be  supeilluous  to  intro- 
duce testimony  to  prove  thf.t  \.  hieh  is  already 
established. 

The  defendants'  counsel  introduced  testi- 
mony to  impeach  the  character  of  Joseph  L. 
Russel  and  Elizabeth  Duff,  the  witnesses  whose 
depositions  had  been  read  in  evidence. 

The  principal  witness  produced  to  impeach 
character  of  .Uus^el,.  for  t?ratii  and  veracitv, 


was  Joseph  W.  Neal,  who  was  related  to  the 
witness,  and  was  one  of  his  creditors.  He  sta- 
ted Russel  to  be  a  n;an  of  an  infamous  charac- 
ter, and  not  to  be  credited  on  oath  ;  but  it 
appeared  by  the  statement  of  IVeal,  that  he  had 
instituted  a  prosecution  before  the  police  ma- 
g-istrates  ag:ainst  some  person,  to  establish 
which,  he  produced  Kussel  as  a  witness  before 
that  tribunal. 

The  testimony  of  Elizabeth  Duff,  for  truth 
and  veracity,  was  not  impeached,  althoug-h 
much  was  sug-gested  ag-ainst  her  in  other  re- 
spects. 

Griffin  offered  to  read  the  whole  deposition  of 
WiUiam  Steel,  before  taken  in  this  cause,  to 
show  that  he  bad  sworn  on  the  trial  in  several 
particulars  ditferent  from  his  deposition. 

Bi/  the  Court.  You  cannot  read  tlie  T\hole< 
but  must  confine  yourself  to  tht)se  facts  only 
in  the  deposition,  which  contradict  what  he  has 
sworn  to  on  this  occasion. 

After  the  testimony  had  closed  on  both  side?, 
^Ir,  Sampson,  in  a  very  ing-enious  manner,  ad- 
dressed the  jury,  and  was  followed  on  the  same 
side  by  Mr.  Griffin,  who  regretted  that  bis 
duty  compelled  him  at  lliat  late  hour  to  obtrude 
any  remarks  on  the  jury. 

Although  the  defendants  were  conscious  of 
their  innocence,  and  did  no  more,  on  that  oc- 
casion, than  prudence  dictated,  yet  the  charge 
attempted  to  be  fastened  on  them  was  extreme- 
Iv  painful  to  their  feelings.  His  clients  stood 
in  the  relation  of  brothers  and  sons,  and  as  such, 
it  becnme  them  to  repel  with  firmness  this 
scandalous  imputation  of  beating  and  abusing  a 
helpless  unprotected  woman.  The  heart  of  an 
Irishman,  naturally  warm,  tender  and  liumanC: 
revolts  at  an  outrage  so  atrocious,  so  degrading 
to  the  feelings. 

I  am  aware,  gentlemen,  that  when  a  womac 
comes  into  a  court  of  justice  to  set  k  redress 
for  a  violated  right,  or  an  injury  infiicted,  her 
appearance — her  vreakness — her  sex — are  all 
c  alculated  to  enlist  our  sensibility  in  her  favor. 
That  weakness,  th-at  sex,  should  ever  be  pro- 
tected from  insult  and  injury;  and  I  should  be 
the  last  person  to  attempt  to  justify,  or  even 
to  palliate,  such  conduct  as  has  been  attri!>utcd 
to  mv  clients,  did  I  believe,  from  my  heart, 
that  they  had  been  guilty  of  this  outrage.  But 
so  far  from  being  an  injured  woman,  gentle- 
men. I  do  believe  that  this  action  was  com- 
menced, not  only  to  gratifj;  the  malignity  but 
the  avarice  of  the  plaintiffs.  I  do  believe  that 
the  wealth  of  the  defendants  presented  to  the 
plaintiffs  a  lure  for  a  speculation,  which  they 
imagined  might  be  made  with  much  conve- 
nience, out  of  the  testimony  this  day  adduced 
to  bolster  up  their  cause. 

My  clients,  gentlemen,  with  thirty-six  other 
passengers,  were  about  to  cross  the  Atlan- 
tic with  all  their  effects.  The  evening  pre- 
ceding their  departure,  the  captain  and  mate 
were  absent,  and  the  vessel  was  left  in  charge 
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of  -Miller,  who  n:a.s  inrnpablo  of  doing-  lii^ 
duty,  or  prrsei  vin{]f  the  i);opertv  of  (he  pas- 
sengers.   This  iii:{)ortant  ciiify.  therefore,  de- 
volved on  theiri,  and  they  were  liiphly  interefct- 
ed  in  its  j)rcsen  at!on.    Tijt  y  went  to  bed  at  an 
early  hour:  all  was  qui»it,  when  this  woman 
rnme  on  board,  and  tlie  veiy  circumstance  of 
her  corning-  late  at  ni;?ht  was  calculated  to  ex- 
cite mistrust  and  aiartn.    She  went  into  th<' 
steera.2:c,  where  tlie  bug-i*-aj;e  was  doi.osited 
proinisoiiously,  and  .seized  a  trunk  and  chest, 
not  her  own,  to  take  which  my  clients  vehe- 
mi.ntly  objected.    I  allow,  that  on  this  occa- 
sion, 8he  may  have  been  mistaken  ;  but,  from 
the  representations  which  had  been  made  by 
the  custom-house  onice/  to  the  passengcrj,  re- 
specting- the  character  of  this  woman,  in  con- 
junction with  the  circumstance  of  the  boats 
ro<vin.!r  round  (he  vessel,  and  refu-.ing-  to  an- 
swer when  hailed,  can  we  wonder  at  the  alarm 
manifested  by  tiic  passengers,  or  the  harsh  lan- 
jju-Age  api)lied  to  this  woman,  in  which  it  seems, 
fchc  was  not  so  much  alarmed,  hut  that  in  abuse 
she  acted  well  her  part,  it  is  true,  the  defend- 
ants did  speak  to  this  woman  with  that  harsh- 
ness wliich  tiiey  believed  her  infamy  merited  ; 
but  they  did  no  more,  and  this  constitutes  the 

"  Face  and  front  of  their  offending." 

1  beg-  of  yon,  g-entlemen,  to  discard  your  pre- 

.  judices  towards  them,  and  ask  yourselves,  dis- 
passionately, whether,  if  you  had  been  placed 
in  the  same  situation  with  my  clients,  you 
would  not  have  done  as  they  did.** 

I  agree  that  the  sex,  in  a  virtuous  discreet 
woman,  is  entitled,  on  all  occasions,  to  tlie  most 
profound  respect ;  and  brutal  must  that  man  be 
who  could  so  far  discard  the  tender  feelings 
which  should  ever  glow  in  our  bosoms,  as  to 
wantonly  inflict  a  wound  on  the  tender  feeling-s 
of  such  a  won.an  ;  but  when  a  woman  becomes 
abandoned — when  she  forgets  the  honor  and 
dig-ni'y  which  elevate  that  sex  in  the  estimation 
of  man — when,  in  short,  she  beccines  as  base 
as  this  woman  was  represented  to  be,  then  we 
become  justifiable,  in  a  measure,  in  treating 
such  a  character  as  her  infamy  deserves. 

Lace.  The  man  who  calls  my  wife  an  infa- 
mous woman,  is  a  rascal  I 

By  the  Court.  Mr.  Lace,  your  conduct  is 
unjustifiable,  and  you  must  be  committed  unless 
you  apologise. 

Lace.  ^lay  it  please  your  honor,  I  have  now 
three  witnesses,  in  C'onrt,  who  were  acquaint- 
ed with  my  wife  in  Belfast,  and  are  ready  to 
prove  her  g-ood  character  :  I  cannot  bear  to  sit 
silent,  and  hear  my  wife  abused  by  the  Counsel, 
especially  when  the  testimony  will  not  justify 
his  assertions. 

^  By  the  Court.  If  the  Counsel  had  exceed- 
ed the  proper  limits,  you  should  have  applied  to 
the  Court  for  protection,  and  not  have  used 
such  lan^gnage.    Officer,  take  him  away. 


'  He  was  shortly  sent  for  on  the  suggestion  of 
Mr.  Cowdrey,  and  declared  he  inl ended  no  con- 
'  mpt  towardi.  the  court  and  counsel,  and  made 
an  apology. 

The  counsel  continued  : — As  it  respects  cha- 
racter, g-entlemen,  according  to  the  decision  of 
the  court,  it  cannot  come  in  question  ;  and  1 
am  heartily  willing  that  this  woman's  character 
sfniuld  go  for  what  it  is  worth.    I  know  not, 
i  excef)t  from  repre.">enta<ion,  but  it  is  equal  to 
i  that  of  Lucretia  or  Cato's  daughter ;  and  let  it 
j  be  either  good,  bad  or  indifferent,  I  do  not  say 
;  that  personal  violence  is  justifiable.    Nay,  I  go 
j  further,  and  say,  that  if  1  did  believe  that  my 
I  clients  did  behave  towards  this  woman  in  the 
I  manner  stated  by  Joseph  L.  Russel  and  Eliza- 
beth Duff,  I  would  not  stand  forth  as  an  advo- 
cate to  palliate  their  conduct,  and  screen  them 
from  exemplary  punishment. 

But,  gentlemen,  I  shall  most  zealously  con- 
tend, tliat  here  has  been  no  personal  violence 
exercised  towards  this  woman,  by  cither  of  the 
defendants  ;  and  I  hope  to  be  able  to  convince 
you  of  ihi.s,  by  duly  examining  and  comparing 
the  whole  of  the  testimony  adduced  before 
you. 

It  is  not  pretended  by  any  witness  on  behalf 
of  the  plaintiffs,  that  Creney  did  touch  this  wo- 
man ;  and  I  do  hope  that  the  candor  of  the  op- 
posite counsel  will  prevent  them  from  urging  a 
verdict  against  him  to  the  jury  :  for  most  as- 
suredly, there  is  no  testimony  against  him  which 
I  does  not  equally  apply  to  tlic  whole  of  the  pas- 
I  sengers. 

'  The  counsel  here  adverted  to  the  testimony 
on  behalf  of  the  plaintifT,  which  he  examined, 
and  contended  in  substance,  that  Russel  was 
not  entitled  to  credit,  because  his  character 
had  been  proved  infamous,  and  because  it  was 
contradicted  by  some,  and  unsupported  by 
others,  who  had  a  better  opportunity  of  wit- 
nessing tlie  whole  of  this  trauaaciion  than  him- 
self. 

The  counsel  contended,  that  the  testimony  of 
Steel  was  not  entitled  to  belief,  because  he  had 
in  his  deposition,  stated  that  he  saw  no  personal 
violence  used  towards  this  woman,  and  because 
he  was  also  unsupported  by  others,  and  par- 
ticularly by  George  M.  Bath,  who  was  in  a 
similar  situation  with  himself  during  this  af- 
fray. 

And  at  the  last,  said  he,  as  the  dernier  resort, 
we  find  the  counsel  opposed  to  us  bringing  for- 
ward the  testimony  of  Elizabeth  Dufi",  as  a  pil- 
lar to  prop  up  their  tottering  cause  I  He  con- 
tended, that  no  credit  ought  to  be  attached  to 
her  testimony,  because 

Here  you  find  this  cause  depending  on  tliree, 
contradicted  and  unsupported  by  all  the  rest  of 
their  witnesses.  One  of  them,  however,  is 
brought  to  support  the  other,  as  if  greater 
reliance  should  be  placed  on  three  than  one  ; 
but  let  the  opposite  counsel  reflect,  that  a? 
sure  as  arithmetic  speaks  truth.  let  thera  pile 
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cypher  on  cypher  mountain  hi^h,  and  s^uch  ac- 
curniilatioa  can  never  genei-ate  an  unit. 

Mark  well,  gentlemen,  the  whole  host  of 
witnesses  adduced  on  this  occasion,  on  both 
sides  :  consider  that  there  were  thirty-six  pas- 
sengers on  board  the  vessel,  the  principal 
part  of  which  must  have  witnessed  this  glaring- 
outrage  had  it  been  committed ;  yet  we  find 
(hat  out  of  the  whole  number,  the  strength  of 
the  whole  cause,  on  the  part  of  the  plaintiffs, 
rests  on  the  shoulders  of  the  triumvirate  I 

The  crime  of  which  my  clients  stand  charged, 
is  not  characteristic  of  the  nation  to  which  the)' 
belong :  the  brave  sons  of  Erin  imbibe  a  diuerent 
spirit  from  the  maternal  bosom;  a  spirit  which 

"  Groivs  with  tlicir  growth,  and  strengthens  with  their 
strength," 

and  revolts  at  the  commission  of  an  act  so  cow- 
ardly, and  so  inhuman. 

The  counsel  concluded  an  eloquent  appeal 
to  the  jury,  by  begging  them  to  discard  their 
prejudices  in  favor  of  the  sex,  and  examine  tlic 
testimony  with  the  coolness  and  deliberation 
requisite  in  deciding  a  question  of  right  be- 
tween man  and  man. 

We  regret  extremely  that  our  limits  will  not 
allow  us  to  lay  the  substance  of  the  argument  of 
Mr.  Bogardus,  fraught  with  a  strong  and  glow- 
ing eloquence,  before  our  readers.  He  was 
followed  by  Wilkins,  who  began  by  observing, 
that  such  ample  justice  had  been  done  to  the 
cause  by  his  associate  counsel,  that  he  was  as- 
sured that  he  could  throw  no  new  light  on  the 
subject  :  he,  therefore,  proposed  in  a  brief  man- 
ner, to  recur  to  a  few  projninent  facts,  and  then 
leave  tlie  cause  to  the  jurv. 

It  has  been  suggested  :o  me,  said  the  coun- 
sel, that  these  defendants  had  felicitated  them- 
selves on  the  circutnstance  that  they  have  par- 
ticular friends  on  the  jury,  from  "whom  they 
expect  so  much  favor,  that  nominal  damages 
only  would  be  allowed.  Let  not  these  men 
deceive  themselves.  I  know  many  of  you, 
gentlemen,  and  I  know  tiiat  you  entertain  such 
a^  fixed  aversion  to  barbarity — such  a  settled 
abhorrence  to  the  iniquity  disclosed  to  view,  on 
this  occasion,  that  you'  will  be  anxious  that 
your  verdict  should  spe3k  what  you  think  of 
such  an  enormity.  I  am  aware  that  one  tiiird  of 
the  body  to  av horn  I  address  myself  are  L'ish- 
men.*  Would  to  God  every  man  among"  you, 
nay,  every  man  wit'nin  these  walls,  was  of  "that 
nation.  I  call  on  everv  man  on  that  jurv,  on 
this  occasion,  to  assert 'the  dignity  of  that  na- 
tion, to  vindicate  the  honor  of  her  name. 

I  beg  ot  you,  gentlemen,  for  a  moment  to  ad- 
vert to  the  situation  of  Mrs.  Lace,  during  the 
whole  night  on  which  she  remained  on  board  of 
this  vessel.  You  have  heard  the  reason  whv 
she  came  on  board  in  the  evening.    The  ves"- 


*  There  were  actually  four  or  five  Irishmen  on  the 


sel  was  to  have  sailed  early  in  the  morning,  and 
having  procured  the  order  for  the  baggage, 
from  the  captain,  she  came  oii  board  from  ne- 
cessity, at  this  particular  time,  to  get  the  bag- 
gage, v/hich  otherwise  would  have  been  brought 
away  in  the  vessel.  The  object  certainly  was 
very  reasonable,  and  what  motive  could  have 
induced  tlie  defendants  to  object  to  this  with  so 
much  vehemence  ?  I  repeat  the  enquiry,  what 
motive  could  have  induced  these  men  to  have 
made  this  objection  ? 

At  the  threshold  she  finds  a  tide-waiter  or 
custom-house  officer,  (who  or  what  else  he 
was  no  man  can  tell)  with  these  two  defend- 
ants, Carmichael  and  Creney,  standing  forth 
as  ad\  ersaries  against  her.  They  commence 
by  bestowing  on  this  lady  the  most  abusive 
epithets,  on  wl.'ich  their  counsel  have  most  in- 
geniously  endeavored  to  improve. 

And  I  now  call  on  tliem,  I  call  on  you,  gen- 
tlemen, to  declare  the  reason  of  the  charges 
made  against  her  on  that  occasion.  Do  you 
find  it  in  any  part  of  the  testimony?  I  answer 
boldh',  that  you  do  not.  We  challenged  the 
counsel  to  produce  all  the  evidence  in  their 
power  to  impeach  her  cliaracter.  They  shrunk 
from  that  investigation ;  they  did  well,  for  we 
I'.ave  now  within  these  walls  three  witnesses 
ac(juainted  M'ith  my  clients  for  several  years  in 
Belfast,  the  weight  and  respectability  of  whose 
testimony  would,  melliinks,  have  been  suffi- 
cient to  have  raised  a  blush  even  on  the  harden- 
ed front  of  the  gentlemen,  and  have  set  even 
ca\  il  at  defiance. 

IVot  content  v.  ith  denying  the  lady  her  bag- 
gage, and  loading  her  with  the  most  vulgar 
abuse,  an  alarm  is  raised,  and  spread  like 
wildfire  through  this  whole  vessel.  Clamors 
loud  and  boisterous  are  heard  ;  and  strong  ira- 
procations  and  threatenings  are  multiplied. 
Guns  are  fired,  and  every  scheme  which 
could  be  de\  ised  was  resorted  to  for  the  pur- 
pose of  alarming  a  helpless,  unprotected  wo- 
man. 

Was  there  any  reason  for  all  this?  This 
lady  did  not  seize  on  any  bsggage,  or  insist  on 
can-ying  it  away.  The  passengers  were  there 
ready  to  take  care  of  their  property.  The 
lady  iiad  not  the  power,  even  had  she  rnanifest- 
iid  the  disposition,  of  taking  it  away.  And, 
genllemeu,  I  now  call  on  these  defendants  for 
their  reason  in  ci-eating  tiiis  alarm.  Nay,  I  call 
on  them  emphatically  to  declare  why,  after  she 
had  concluded  to  av.ait  the  arrival  of  the  cap- 
tain and  mate,  they  continued  their  abuse  and 
threatenings,  and  insisted  on  her  leaving  the 
vessel  ?  Ii"  she  was  not  entitled  to  her  own  pro- 
perty, why  insist  on  her  expulsion  ? 

Gentlemen,  I  implore  you  to  bring  home  the 
circumstances  of  this  affecting  case  to  your 
own  bosoms.  Many  of  you  have  wives  aai 
daughters.  Imagine  to  yourselves  the  compa- 
nions of  your  besom  placed  in  a  situation  of  ter- 
ror and  dismay,  like  tiiis  lady  ;  flying  from  one 
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part  of  a  rcssel  to  the  other  to  avoid  assassina- 
tion and  murder.  But,  say,  the  counsel,  she 
was  not  kicked  !  Granted  for  a  moment ;  but 
does  not  all  the  testimony  concur  in  this  fact, 
that  she  was  phicod  in  a  continual  slate  of  ter- 
ror and  alaiin,  pursued  from  the  stccracre  to 
the  cook-liouGc,  Avhere  C'reney  reached  forth 
his  infamous  arm  to  seize  lier?  That  arm,  at 
that  instant  of  this  vile  assault,  should  have 
dropped  from  its  socket,  or  should  have  wither- 
ed like  that  of  Jcroboom  ;  it  was  placed  on  man 
to  protect  a  woman  from  insult. 

But,  fi^cutlcmen,  we  huvc  established  the 
personal  injury,  the  Assault  and  Battery,  by 
tlirce  unimpeacljcd  witnesses  ;  and  the  personal 
abuse,  independent  of  tlie  assault,  which  cvci-y 
man  knows,  is  far  worse,  by  ci2;lueen.  The 
witnesses  on  behalf  of  the  defendants,  witnesses 
wlio.  by  their  own  sljowinp;-,  were  combined  in 
this  outiagfe  ag-aiast  this  lady,  dare  not  deny 
this  abuse. 

Every  effort,  ^^entlemen,  from  the  bep;^inninc;' 
to  the  end  of  this  defence,  lias  been  made  to 
Joad  the  character  of  this  lady  with  obloquy,  to 
excite  suspicion,  and  to  create  a  bias  on  your 
minds  against  a  rig-htcous  cause.  But  I  hop:  of 
you  to  follow  me  for  a  moment,  in  the  detail  of 
this  testimony,  which  I  sliall  now  attempt.  T)ie 
counsel  here  went  into  iin  examination  of  the 
most  prominent  points  in  the  testimony,  on 
which  he  ably  commented. 

After  which  he  proceeded  thus  : — And,  g-en- 
tlemen,  shall  it  be  tolerated  before  a  jury 
of  this  city,  that  men  who  have  been  g-uilty 
of  an  outrag-e  so  scandalous,  so  aljliorrent 
to  the  feelings,  shall  hope  to  screen  them- 
selves from  the  punishment  their  infamv  so 
richly  merits,  by  ein])loying-  counsel  of  weight 
and  influence  to  come  here,  and  in  the  pre- 
sence of  this  tribunal,  in  the  face  of  tlie  world, 
to  abuse  and  vilifv  a  character  which  they  have 
not  dared  to  impeach,  a  character  which  the 
law  pronounces  fair,  spotless  and  unblemished? 
Shall  they  then  be  allowed  witli  i.iipunity  to 
sport  with  the  feelings  of  a  lady,  and  add  insult 
to  injury  ?  I  grant  that  it  may  be  considered 
hard  to  punish  a  man  for  the  acts  of  his  coun- 
sel, but  it  must  be  recollected,  that  the  counsel 
is  the  only  constitutional  organ  of  the  client 
in  a  court  of  justice. 

Gentlemen,  did  you  not  feel  for  that  man, 
who,  when  the  opposite  counsel  was  indulging- 
liimself  in  his  wild  imaginations,  when  he  vvas 
a-bu-iing  his  privilege  as  counsel,  though  not 
as  poet,  in  the  extravagant  range  and  wander- 
ings which  he  took,  unsspported  by  tcstiiuony, 
did  you  not  feel,  I  say,  the  spontaneous  glow 
of  passion  ri  >ing,in  your  own  bosoms,  in  unison 
with  my  client,  ready  to  burst  vrith  indigna- 
tion ?  Could  either  of  you,  placed  in  that  man's 
situation,  have  sat  silent,  and  have  heard  the 
abuse  lavished  on  the  companion  of  your  bo- 
som, with  which  the  counsel  was  pleased  to 
indulge  himself? 


Gentlemen,  T  know  the  peculiar  chamctens* 
tic  of  the  nation  to  u  Inch  these  defendants  bc- 
1  long.  Quick  in  their  resentment,  sudden  to 
avenge  an  injury,  but  with  hearts  attuned  to 
the  finer  feelings  of  our  nature,  they  turn  not 
away  from  a  fellow  br  ing  in  di'  trc^s.  They 
harbor  not  malice,  and  the  rankling  of  anger 
in  their  bosoms  is  but  momentary.  Brave,  ge- 
nerous and  humane,  Uiey  war  not  with  helpless, 
unprotected  \vomen. 

*»  In  pp;i(  C,  they  arc  the  crnlle  gaW' of  spring; 

"  111  war,  the  mountain  storm." 

The  field  of  Waterloo,  with  all  its  attendant 
horrors,  covered  with  the  mangled  carcases  of 
a  generous,  loyal  people,  attest  their  bravery. 
And  shall  it  be  said,  shall  it  be  published,  that 
any  man  who  drew  his  first  breath  in  the  salu- 
brious air  of  the  emerald  isle,  ynd  drew  the 
first  drop  of  nutriment  from  the  breast  of  an 
Iiisli  woman,  shall  it  be  said  that  an  Irishman 
should  so  far  degrade  the  nation  as  to  lift  his 
foot  against  an  unolTcndi ng  woman  ?  No,  gen- 
tlemen, they  have  not  degraded,  they  cannot 
degrade  the  brave  nation  which  gave  them  birth.r 
They  have,  by  this  single  act,  become  aliena- 
ted from  that  brave  people,  and  renounced 
their  allegiance  to  Ireland  ;  for  among  the  whole 
body  of  Irishmen,  where  can  we  find  one  who 
would  be  guilty  of  an  act  so  base^  so  cowardly, 
as  that  rascally  ("arraichael  and  C'reney  f  (Here 
the  counsel  pointed  to  the  defendants.)  And, 
gentlemen,  I  do  say,  that  the  miscreant  who 
could  kick,  or  assist  in  kicking  such  a  woman 
as  aj)pears  before  you,  is  a  rascal,  who  deserves 
to  be  whipped  naked  through  the  world. 

On  the  subject  of  damages,  were  I  in  your  si- 
tuation, such  would  be  my  indignation,  that  I 
could  haixlly  sot  bounds  to  the  verdict  I  should 
give  within  the  ability  of  these  defendants  to 
pay.  I  should  do  this  for  the  purpose  of  com- 
pensating these  plaintiffs,  in  a  measure,  for  the 
injury  sustained  by  them  in  their  feelings,  and 
also  for  the  sake  of  public  example. 

Above  all,  I  hope  that  you  will  demonstrafe 
by  your  verdict,  that  the  helidcss,  the  forlorn 
and  unprotected,  shall  not  apply  in  vain  to  a 
jury  of  the  city  of  New -York,  for  the  redress 
of  an  injury  so  atrocious,  so  base,  as  the  one  we 
have  fastened  on  these  defendants.  I  indulge 
nivself  v/ith  confidence,  gentlemen,  that  ycu 
will  do  justice  to  these  parties  on  this  occasion, 
though  the  Heavens  should  fail  in  ruin  ai'ound 
you. 

Bi/  the  Coiivf.  Gentlemen  of  tlie  jury,  the 
institution  of  courts  is  foi-  the  purpose  of  admi- 
nistering equal  and  exact  justice-;  and  it  be- 
hoves a  court  and  jury,  on  all  occasions,  to  dis- 
card every  picjudice  and  angry  feeling. 

I  shall  now  call  your  attention  to  the  princi- 
pal questions  which  [  deem  material  to  the  cor- 
rect determination  of  this  controversy. 

The  first  question  is,  Did  the  two  defendants, 
Carmici?a3l  and  Nixon,  commit  an  assault  and 
battery  on  Mrs.  Lase.'*    The  second  qwestion 
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trill  be,  Is  Creney,  one  of  these  defendants, 
guilty  of  this  offence  ?    And  the  third  is.  If  yo. 
should  determine  that  these  defendants,  or 
eilher  of  them,  is  guilty,  what  damages  ought  to 
be  awarded  to  the  plaintiffs  ? 

In  the  determination  of  the  first  question,  we 
must  recur  to  the  testimony,  which  it  is  our 
duty  to  weigh,  and  carefully  examine.  If  the 
testimony  of  Joseph  L.  Kussel  and  Elizabeth 
Duff  stood  wholly  unimpeached,  it  would  be 
your  duty  to  answer  this  first  question  in  the 
affirmative  without  hesitation ;  and,  with  re- 
gard to  Carmichael,  there  is  a  third  witness, 
William  Steel,  whose  testimony  concurs  with 
the  two  before  raeniioned. 

But  it  has  been  attempted,  on  the  part  of  the 
defendants,  to  shake  the  testimony  of  these 
three  witnesses ;  with  what  success  this  has 
been  done,  must  be  left  with  you  to  determine. 

Joseph  W.  Neal  was  iutroduced,  as  a  wit- 
ness for  the  defendants,  to  impeach  the  charac- 
ter of  Russel  for  truth  and  veracity  ;  but  it  does 
appear,  from  tlie  peculiar  situation  in  which 
this  man  stands  to  Kussel,  in  connexion  with 
the  circumstance,  that  iVeal  adduced  the  man 
whose  testimony  he  is  now  called  on  to  invali- 
date in  a  court  of  justice  as  a  witness,  that  this 
assailing  witness  is  not  himself  entirel}'  free  from 
suspicion. 

The  testimony  of  Elizabeth  Duff  is  attempted 
to  be  discredited  by  James  Brooks,  who,  al- 
though he  says  he  would  not  beheve  heron  oath, 
yet,  whenever  he  met  her,  spoke  to  her  in  a 
familiar  manner,  and  was  on  friendly  terms. 

With  regard  to  Steel,  he  has  been  produced 
as  a  witness  before  you,  and  it  is  your  peculiar 
province  to  examine  and  compare  his  testimo- 
ny, as  well  as  that  of  the  other  witnesses. 

The  second  question  is,  whether  John  Cre- 
ney is  guilty  of  this  assault  and  battery  ;  and, 
under  this  head,  it  may  be  important  for  the 
court  to  lay  down  a  rule  of  law,  which  may  ap- 
ply to  the  present  question.  If  three  or  more 
men  are  in  concert,  aiding,  abetting  or  assist- 
ing in  the  commission  of  a  trespass  in  law, 
they  are  all  principals — each  of  whom  is  re- 
sponsible for  the  act  of  the  whole.  So  in  this 
case,  it  is  not  necessary  that  Creney  should  ac- 
tually have  struck  a  blow,  to  render  liim  equal- 
ly guilty  with  the  rest,  should  you  decide  the 
first  general  question  in  the  affii  mative,  and  al- 
so be  of  the  opinion  that  Creney  was  aiding, 
abetting  or  assisting  the  other  two  in  the  com- 
mission of  this  assault  and  battery.  The  tes- 
timony of  Charles  Size  is  applicable  to  this 
branch  of  the  subject,  and  his  testimony  is  not 
impeached. 

Perhaps  it  may  not  be  deemed  wholly  unne- 
cessary for  the  court  to  call  the  attention  of 
the  jury  to  the  circumstances  introduced  by 
the  defendants,  either  as  in  exculpation  or  ex- 
tenuation of  the  abuse  bestowed  on  Mrs.  Lace, 
which  is  conceded  by  the  defendants  them- 
selves. 


Here  his  Honor  the  Recorder  adverted  to  the 
situation  of  the  vessel  and  that  of  the  passengers 
on  board.,  and  described  the  riot  and  confusion  ; 
after  which  he  charged  the  jury,  that  if  it  should 
be  their  opinion  cither  that  the  two  defendants, 
Carmichael  and  Nixon,  were  guilty,  cr,  that 
Creney  was  equally  culpable  with  the  others, 
the  third  question  iras,  what  damages  ought  to 
be  awarded  to  the  plaintiffs  ?  And  here,  said 
he,  the  determination  of  this  question  is  the  pro- 
vince of  the  Jury  exclusively.  The  only  advice 
which  the  court  can  give  you,  gentlemen,  is, 
that  when  you  retire,  place  yourselves,  as  much 
in  idea  as  possible,  in  tiie  situation  of  the  party 
who  asks  redress  at  your  hands  ;  and  if  you 
mete  the  same  measure  of  damages  to  the  plain- 
tiffs, which  under  similar  circumstances,  you 
would  expect  from  a  jury  of  your  countiy,  you 
will  do  ample  justice. 

The  trial  occupied  about  thirteen  hours  :  the 
jurors  retired  to  consider  of  their  verdict  at 
about  two  o'clock  in  the  morning,  and  tlie  next 
day,  at  tivelve  o'clock,  returned  with  a  verdict 
in  favor  of  the  plaintiffs  for  .$900. 


GEORGE  SPENCE  AND  ELEANOR  HIS 
WIFE, 

BARNEY  DUFFY. 

The  slightfst  tonrliiiio-  and  detention  of  the  ];x'rson  of 
another,  are  sufficient  to  support  an  action  of  Assault 
and  Batter}-  and  false  imprisonment. 

Prick  &  Smith,  Counsel  for  the  Plainlifs' 
Samvsos      WvMAN,  Counsel  for  the  De- 
fendants. 

This  was  an  action  to  recover  damages  for  an 
assault  and  battery,  and  false  iniprisonment  of 
Eleanor  Spcncc. 

It  appeared  in  substance  by  the  testimony  on 
behalf  of  the  plaintiffs,  thai  IVIrs.  Spence  wont 
into  the  store  of  the  defendant,  and  enquired 
the  price  of  several  pieces  of  cloth,  and  that 
one  piece  wns  shown  lier  for  which  tlie  defend- 
ant asked  $(3.75  a  yard.  She  offered  $6,  which 
was  refused  ;  but  ut  length,  before  any  bargain 
was  made,  and  before  he  was  requested  to  do 
so,  the  defendant  cut  off  the  quantity  he  had 
understood  she  wanted.  The  lady  then  stated, 
that  she  had  not  requested  him  to  cut  it,  refu- 
sed to  take  it,  and  was  proceeding  out  of  the 
store,  when  the  defendant  followed  her  into 
tlie  street,  required  her  to  return,  and  actually 
brought  her  into  the  store  by  the  arm. 

On  leaving  the  store,  she  was  afterwards 
brought  in  twice  by  the  defendant  in  the  same 
manner.  It  appeared,  that  at  length  she  un- 
willingly paid  for  the  cloth  and  departed. 

The  testimony  on  behalf  of  the  defendant  in 
some  measure  contradicted  the  above  state- 
ment. His  witnesses  testified,  in  substance, 
that  they  saw  no  violence  offered  to  the  lady, 
but  that  on  her  leaving  the  store,  after  she  had 
purchased  the  goods  and  refused  to  take  them 
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away,  by  reason  that  the  color  did  not  suit  her, 
tho  "defendant  foUowcd  her  into  the  street,  and 
took  her  ffontly  hy  the  arm,  and  in  a  mild  man- 
ner rcqncslod  her  to  take  the  goods,  which  bhe 
at  lenj^th  did  voluntarily. 

Sampson,  for  the  defendant,  observed,  that 
it  had  of  late  become  so  fashionable  lor  women 
to  assume  the  chararter  of  suitors  in  this  courl, 
that  he  was  fearful  its  attention  would  sooji  be 
exclusively  confined  to  the  lilif^-ations  of  the  sex. 
lie  knew  in  what  a  meltin;?  mood  a  woman's 
cause  was  apt  to  find  a  jury  ;  that  an  appeal 
would  be  made  to  their  {gallantry,  and  that  they 
would  be  conjured,  in  ccmipassion  to  the  tender- 
ness of  the  sex,  to  pronounce  a  heavy  verdict 
a;:;-ainst  his  client;  that  iliey  knew  the  way  in 
which  slioppers  like  the  plaintilT taxed  and  fret- 
ted the  time  and  patience  of  industrious  dealers 
like  his  client.  Ttiat  the  evidence  was  very 
contradictory,  and  he  had  no  doubt  that  Mrs. 
Spenee  had  actually  purchased  the  article  in 
eiuestion,  previous  to  any  diHerence  on  the  sub- 
ject. He,  therefore,  thoujjht  the  jury  would  be 
compelled  to  find  a  verdict  for  the  defendant, 
and  thus  teach  the  plainlilf,  tliat  instead  of  fig-u- 
ring-  as  an  angiy  suitor  in  a  court  of  justice,  she 
would  be  more  profitably  employed  in  mending- 
stockings  and  making  puddings  for  her  family. 

Price  contended,  that  the  slightest  touching 
of  the  person  of  another  in  a  rude  or  angry  man- 
ner was  an  assault  and  battery,  and  that  proof 
of  such  an  act,  or  the  shortest  possible  detention 
of  the  plaintiff,  would  support  the  present  ac- 
tion.   Jle  did  not  mean  to  enquire  wliether 


Mrs.  Spcnce  had  purchased  the  cloih  ui  ques- 
tion. Indeed,  but  as  aflfccting  the  ainnnnt  (♦f 
damages,  lie  was  willing  to  admit  that  Khe  went 
a  shopping  for  amusement,  nay,  that  she  enter- 
ed the  store  to  trouble  or  perph;\  the  defendant. 
Although  such  conduct  might  have  ex- 
cused him  for  turning  a  woman  out  of  his  house, 
it  would  never  justify  her  detention  for  a  single 
instant.  Under  the  circumstances  of  this  case, 
the  way  in  wliich  he  took  hold  of  her  arm,  gen- 
tle as  his  nature  may  be,  was  rude,  unmanly 
and  unlawful.  If  she  had  failed  to  perform  the 
contract  for  the  cloth,  his  resort  would  have 
been  to  a  court  of  law,  and  not  to  that  superior 
force,  which  was  given  him  for  any  other  than 
the  coward  purpose  of  harming  a  defencelest 
wom;in.  The  actual  injury  to  the  plaintiff  is, 
indeed,  not  great.  The  verdict  ought  lo  be 
sufficient  to  convince  the  defendant,  tliat  in 
driving  his  trade  hereafter,  he  must  endeavor 
to  make  his  own  interest  harmonise  with  the 
riglits  and  feehngs  of  others. 

His  Honor  the  Recorder  charged  the  jury, 
that  the  least  restraint  or  detention  of  the  per- 
son was  sufficient  to  suj)port  this  action  ;  that 
if  the  jury  believed  that  m  this  case  there  was 
such  restraint  or  detention  of  Mrs.  .Spence  for 
the  shortest  possible  time,  it  would  be  their  du- 
ty to  find  a  verdict  in  favor  of  the  plaintiff,  and 
that  the  question  of  damages  belonged  exclu- 
sively to  the  jury. 

The  jury  found  a  verdict  in  favor  of  ihf- 
plaintiffs  for  ^40. 
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Justices 
of  the 


AT  a  COURT  of  GENERAL  SF^bSIOiNS  of 
the  Peace,  holdcn  in  and  for  the  City  and 
County  of  New- York,  at  the  City-FIall  of  the 
said  City,  on  Monday  the  4th  of  March,  in 
the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixteen — 

PRESENT, 

The  Honourable 
RICHARD  RIKER,  Recordtmf 
the  City  of  .Wew'Yor/c* 
WM.  COULTHAP.D 
THOMAS  R.  S^iITH 

JOHN  RODMAN,  District  Aitomey. 

Macomb,  Clerk. 
GRAND  JURORS. 
Thomas  I.  Campbell,  Foreman^ 


George  M'Kay, 
Jamks  I.  Tallman, 

P.  ScHERMERHORxN, 

Nath'l  Richards, 
Benjamin  Price, 
Levinus  Clarkson, 
John  IMerritt, 
John  Coffin, 
Heny  Eagle, 


Thomas  Tobias, 
Nath'l  W.  Strong, 
jr.  John  Scolrs, 
Amos  Morss, 
William  M.  Carter, 
Thomas  C.  Pearsall, 
Samuel  Campbell, 
William  S.  Smith, 
John  Morss. 


forgery — CRANl^AND   PETIT  LARCENV  

MADNESS. 

CHARLES  MITCHELL,  LEMUEL  H. 
MITCHELL,  AND  ISAAC  TRUAX'S 
CASES. 

"  Quos  Deus  vult  j>erdcre,  prius  dementat." 

God  first  with  inadno;<s  shakes  that  mind, 
Which  iie  to  ruin  hath  coiisign'd. 

The  cases  of  these  unfortunate  young-  men, 
arc  procrnant  with  much  useful  instruction  to 
the  rising  generation.  The  Recorder  is  de- 
signed not  merely  as  a  vehicle  of  the  bare  tran- 
sactions transpiring-  in  the  prog-ress  of  trials  in 
the  courts  of  judicature,  held  at  the  Hall,  the 
dc  tail  of  which  is  generally  uniform  ;  some- 
ti:nes  dry  and  uninteresting-  to  the  great  body 
of  the  community. 

The  scales  of  justice  are  here  poised  equally  ; 
her  eyes  veiled ;  which  representation  is  de- 
sig-ned  to  convey,  in  the  language  of  symbols, 
the  abstract  truth,  that  in  the  administration  of 
justice  strict  equality  should  prevail,  and  every 
avenue  to  the  tender  aifeciions  of  the  heart  be 
closed. 

We  profess,  however,  to  aim  at  hig-her  ob- 
jects:  we  endeavor  to  teach  hy  example;  and 

*  Oa  Thursday  of  tiie  second  v/eck,  his  Jioiior  the  j 
51ayor  look  the  piace,  cf  tlig  Kf  corder  on  the  iknch.  j 


NO.  3. 

while  holding  up  to  pnbhc  view  the  liardtLcd, 
notorious  oflender,  bending-  beneath  a  load  of 
crimes,  or  the  low  and  worthless  vagabond, 
prowling-  our  streets  for  plunder,  may  we  not 
be  permitted,  in  some  cases,  to  travel  out  of 
the  record,  and  display  for  a  public  warning,  a 
solenm  admonition  to  the  youth,  tl'C  flower  of 
our  city,  a  peculiar  case  of  protligacy  and 
abandonment  of  principle,  in  young  men  once 
in  an  enviable  situation,  allied  to  good  families 
rnd  respectable  connexions? 

In  discharg-ing-  this  sacred  duty,  we  hope  not 
to  wound  the  tender  feelings  of  friends.  The 
erirno,  rather  than  the  criminal,  should  ever 
be  the  subject  of  public  recrimination.  At  the 
'i-amc  time  we  must  be  permitted  to  say,  that 
where  the  influence  of  education,  and  the  good 
example  of  respectable  friends,  have  been  lost 
and  contemned  by  a  young-  man,  who,  notwith- 
standing- these  povverj\d  incentives  in  the  inge- 
nuous mind  to  virtuous  actions,  has  become  de- 
praved in  principle,  and  by  his  villainy  has  dis- 
graced Ills  friends,  and  fixed  a  stigma  on  his 
name,  justice  demands  a  tenfold  punishment  on 
his  devoted  head. 

The  low,  worthless,  abandoned  otTcnder,  con- 
signed by  the  unerring  sentence  of  the  law  to 


th.e  State-prison,  till  his  '■'■feu 


crimes  a  re 


piiri::cd 


iixcay,"  had  not  the  exanjple,  the  reproof  and 
admonilion  of  a  virtuous,  lespeclable  father. 
He  had  not  that  mother,  who  in  the  happier 
days  of  her  maiden  innocence,  moved  in  ti^e 
splendid  ciicles  of  gaiety — "  the  most  delight- 
ful vision" — the  pride  other  parents — the  bright 
example  and  ornament  of  all  her  female  com- 
panions ;  dilLnsing  pleasure,  and  joy,  and  glnd- 
ness  arotnid  her.    His  was  not  that  mother 
who,  while  even  in  his  infancy,  watched  with 
a  tender  solicitude  over  the  davrning  reason  of 
her  sm.iling  progeny,  and  tangiit  his  stammer-' 
ing  tongue  to  articulate  the  nan:e  of  Plim  who 
dwelleth  in  the  heavens — who   taught  him, 
that  to  be  happy  here  and  hereafter,  he  must 
"  remember  his  Creator  in  the  days  of  his 
youth."  His  was  not,  in  inie,  tliat  mother,  who, 
tremblingly  alive  to  the  fam:e  of  her  sou.  wba 
in  m.orc  advanced  years  had  launched  his  little 
bark  on  the  wide  ocean  of  life — hears  not  even 
the  whisper  of  a  reproach  on  his  name  without 
a  tear — a  scandal  withour  horror  :  and  is  rcadv 
to  retire  with  a  broken  heart,  scrrowieg  to  the 
grave,  to  hear  that  her  da? ling  boy    in  wh,  ni 
all  her  future  hopes  and  expectations  were  cen- 
tered had  committed  a  heinou-j  crm  e.  and  had 
subjected  hiuiself  to  an  ignominious  punishn-ent. 

No  ; — the  father — ihe  n^others  were  both  lev/ 
— abandoned— ignoble  themselves.  Witli  r-o 
character  to         they  kaew  act  its  value : 
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tbcy,  therefore ,  soiijlit  not,  in  early  ycari,  to 
direct  the  tender  uiind  of  their  offspring  in  the 
ways  of  virtue.  Tiie  tnink  was  defective — it 
was  hollow  at  the  very  licart — the  branches 
withered,  and  fell  to  the  earth. 

We  shall  endeavor  to  lay  these  ca'^es,  re- 
spectively, before  onr  r(  adt-rs,  in  a  langua^^e 
which  even  a  fcelinff  father  niijht  sanction — 
a  tender  mother  applaud.  On  this,  as  on  all 
other  occasions,  we  shall  never  wantonly 
(ii\p  virtue  scandal,  innornirr  a  fear, 
Or  hoiii  tlif  solt-c3  f(l  viiTjiii  stral  u  tt  ar." 

Wc  speak  particularly  to  the  youth  of  our 
city,  in  situations  of  tnist  and  responsibilily. 
We  call  on  them  aloud,  severally  and  collec- 
tively, to  attend,  nol  merely  to  the  precepts 
culcated  here,  but  to  the  awfid  examples  about 
to  be  exhibiled.  We  beg  and  beseech  them, 
M  hen  beset  with  the  least  temptation  to  betray 
their  trust,  solemnly  to  reflect,  that  it  was  not 
by  frequentiufT-  theatres  when  reali/inp:  only  a 
moderate  income  ; — it  was  not  by  dashinpr  :>-w;iy 
like  a  bu(;k  of  fortune,  in  expensive  company, 
or  by  being:  seduced  into  b.id  company  ; — it  was 
not  by  proving-  unfaithful  to  a  pfenerous  employ- 
er;— it  was  not  by  betraMiip-  afi  icnd — a  bene- 
factor, tliat  John  j.  Astor,  Win.  Edgar,  Robert 
Lenox,  and  many  others  we  migfhtnamc  in  this 
city,  (were  we  acquainted)  enjoy  unbounded 
wealth  and  aflhience,  and  liavc  it  in  their  power 
to  clothe  the  naked,  to  feed  the  hungry,  and 
to  make  the  heart  of  the  widow  and  the  father- 
less to  leap  for  joy  ;  but  it  was-  by  such  impru- 
dent, rile  practices,  that  Charles  Mitclicll  is 
disg'raccd,  and  degraded,  and  ruiaed — a  can- 
didate for  that  loathsome,  dreary  abode,  which 
should  fill  the  mind  of  every  young-  man  with  a 
shuddering-  horror,  and  from  Avhicii  no  man,  old 
or  young-,  ever  yet  returned  reformed.  We 
blend  the  cases  of  tlicse  youiig-  men  together, 
because  two  of  them  are  children  of  the  same 
parents  ;  and  a  similar  Icssoji  is  to  be  tauglit  to 
youth  by  the  v^^retched  examj<le  of  the  third,  as 
by  that  of  the  two  preceding. 

Charias  jMitcheil,  on.  the  second  of  J;Lnu- 
ary  last,  in  this  court,  was  arraigned  on  three 
indictments,  two  for  forgery,  and  one  for  grand 
larceny,  in  stealing  the  property  of  Mordecai 
?.[yers  ;  to  all  which  he  pleaded  Giulty.  On  the 
last  day  of  the  January  Term,  he  v.as  unwell, 
and  his  sentence  was  suspended  until  the  Fe- 
bruary Term  :  on  tlie  last  day  of  which,  dreading 
the  awful  sentence  of  the  law,  he  was  found  by 
the  keeper,  in  one  of  the  rooms  in  Bridewell, 
suspended  from  a  stove-pipe  by  his  handker- 
chief, from  which  dreadful  situation  he  was  im- 
mediately relieved,  and  assistance  being  ob- 
tained, he  was,  with  much  difficulty,  saved 
from  death.  The  indictments  above-mentioned 
were  founded  on  a  transaction  which  we  shall 
briefly  detail. 

During  the  last  vrar,  the  prisoner  was  ap- 
pointed an  erisign  in  the  IStU  regiment  of  the 
United  States  infantry.    Having  been  for  some 


time,  cither  in  the  recruiting  service,  or  sta- 
tif>ned  at  Creenbusli,  in  the  month  of  August, 
lol4,  he  was  mai-ched  to  the  northern  frontier 
witli  the  detachment  of  that  regiment  under 
the  command  of  capt.  Sprowl.  This  detach- 
ment joined  the  regiment,  then  on  duty  near 
Lake  C  ham[)lain.  He  contirmed  with  the  re- 
giment on  its  march  to  the  westward,  and 
l)cifig  a  young  man  of  genteel  deportment,  soon 
l)ecame  acquainted  and  intimate  with  his  bro- 
ther ofticers.  Although  not  belonging  to  the 
same  co/npany,  he  became  a  favoiite  of  capt. 
IMordef  ai  M^ers,  who  treated  him,  on  all  occa- 
sions, in  the  most  friendly  manner. 

After  tlie  ccmclusion  of  the  war,  capt.  My- 
ers n-turned  to  tliis  city,  and  recommenced  the 
auction  and  commission  business,  in  which  he 
h;id  previously  been  engaged.  By  reason  of  the 
disbandment  of  the  regiment  to  which  the  pri- 
soner belonged,  he  came  to  this  city,  and  being 
destitute  of  einployment  or  money,  applied  to 
capt.  iMyers  for  a  situation  as  a  clerk  in  his 
"Store.  Capt.  IMyers,  although  he  was  not  in 
want  of  a  clerk,  and  could  ha\  e  dispensed  with 
his  services,  yet  prompted  by  that  generous 
compassion  which  ever  glows  in  the  oosom  of  a 
soldii-r  towards  a  brother  soldier  in  distress,  he 
yielded  to  the  solicitations  of  the  prisoner  to  be 
admitted  as  a  clerk,  for  the  modci-ate  compen- 
sation of  ^2  per  month,  until  he  could  pro- 
cure a  more  profitable  employment. 

On  the  nineteenth  of  August,  be  entered 
into  the  emii!o\  of  capt.  Myers,  and  soon  made 
apjjlication  for  a  few  dollars  in  money,  M  hich  he 
received,  and  continued  to  draw  small  sums, 
as  he  wanted,  from  the  captain,  who  never 
denied  l.im.  At  the  expiration  of  the  first 
month,  his  account  for  services  was  voluutarilv 
credited  to  him  for  $20,  although  he  was  en- 
titled to  $12  only  by  the  agreement.  For  this 
generosity  he  was  apparently  thankful ;  but 
soon  btcame  inattentive  to  bis  business,  and 
nequcntly  absented  himself  from  the  store  two 
or  three  days  together,  under  a  pretence  of 
sickness,  s{)mctimes  sending  a  friend  of  his  to 
capt.  Myers  to  inform  him  that  be  was  much 
unwell. 

Capt.  !!Myers,  on  hearing  this  account  of  the 
indisposition  of  the  prisoner,  went  one  evening 
to  his  lodging-s,  and  to  his  great  surprise  learned 
that  he  was  then  at  the  theatre,  that  he  was 
seldom  at  hom.e,  and  that  he  k=pt  a  great  deal 
of  company.  This  conduct  created  suspicion 
in  the  mind  of  capt.  Myers. 

Tiie  upper  part  of  capt.  Myers' store,  (108 
Water-street)  was  occupied  by  another  person, 
and  the  key  was  left  at  a  neighbor's  store  for 
th.e  convenience  of  both  parties.  On  the  morn- 
ing of  the  lt!th  October,  a  relation  of  capt. 
jMyers,  who,  with  the  prisoner,  attended  the 
store,  on  opening  the  store-door,  found  that  the 
desk  was  broken  open,  the  drawers  rummaged, 
and  the  papers  contained  in  the  desk  ov  erhauU 
ed,  and  the  notes  and  other  valuable  papers, 
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with  a  pocket-book,  scattered  over  the  floor. 
^«'o  doubt  remained  that  this  tvas  done  in  search- 
ing' for  money.  A  drawer  wa3  broken  open, 
and  abont  $50  in  specie,  and  17  tickets  in  the 
Medical  Science  I^ottery,  stolen.  A  tew  arti- 
cles of  di-y-goods  were  also  takoa  from  the 
shelves. 

The  store  was  strong-  and  fire-proof,  and  no 
force  had  been  employed  in  entering-.  Four  of 
the  window-shutters  had  been  left  unbolted, 
and  merely  drav/n  to  ;  from  which  it  was  known 
that  the  felony  was  not  committed  by  astraug-cr. 
About  11  o'clock,  the  prisoner  came  to  the 
store,  and  on  obseiving-  llie  situation  of  affairs, 
merely  inquired  whether  the  store  had  been 
robbed,  and  on  being  answered  in  the  uflirma- 
tive,  expressed  no  surprise.  After  this  time  he 
attended  very  little  to  the  business  of  the  store  ; 
but  it  being  observed  in  his  presence,  that  t!ie 
felony  was  not  committed  by  a  straug-er,  and 
that  as  the  numbers  of  the  Lottery  tickets  were 
advertised,  they  would  be  useless  to  tiie  holder, 
and,  probably,  be  returned,  he  wrote  a  letter 
to  capt.  Myers,  in  a  disg-uised  hand,  most  pro- 
bably for  the  purposes  of  diverting-  his  atten- 
tion, and  inducing-  him  to  believe  that  he  had 
a  secret  and  dang-erous  enemy.* 

This  letter  was  received  through  the  medium 
of  the  Post-office,  on  the  23d  of  October  last, 
and  afterwards  deposited  at  the  Police-office. 
The  prisoner  was  discharged  from  the  employ- 
ment of  capt.  Myers  on  the  25th  of  October, 
and  afterwards  wrote  several  notes  to  his  former 
employer,  requesting-  the  loan  of  money. 

About  a  month  after  this  discharg-c,  captain 
Myers'  bank-books  being  balanced,  he  found 
that  one  check,  in  his  favor,  had  been  forg-ed  on 
the  Maunfacturin^  Bank,  for  $90,  dated  Sept. 
9th  :  another  on  the  same  bank  for  $109  :  and 
anc  her  on  the  Manhattan  Company  for  $200  ; 
on  all  which  the  signature  of  capt.  Myers  had 
been  forg-ed. 

On  the  11th  of  November,  a  forg-ed  order, 
in  favor  of  capt.  Myers,  for  $30, '.ras  presented  j  j 
to  capt.  James  ^NMveon,  in  this  city,  by  a  boy,  j  j 
who  said  that  capt.  Myers  was  waiting-  for  the  ji 
money  at  a  partirular  place.  M^Keon,  for  jj 
some  reason,  suspecting-  some  villany,  sent  his  jj 
young  man  with  the  amount  of  the  order,  in  j  j 
company  witli  the  boy,  to  the  place  named  by  jj 


"  ^'ew-York,  October  20. 

*  "  ^i!" — I  am  the  man  that  broke  open  vour  store.  I 
have  done  more— I  lia\  e  forged  checks  on  ^  o^i  to  the 
amount  of  four  hundred  dollars,  and  on  Monday  I  shall 
forg-e  another  for  the  same  amount. 

"  I  am  delermined  you  shall  become  a  bankrupt,  and 
then  I  will  leave  you  alone.  You  injured  ine  once,  and 
n  is  now  my  turn  to  hurt  you.  1  saw  3  ou  in  walking  the 
other  day  ;  you  did  not  know  me,  but  I  knew  vou.  Now 
hear  me  :— 1  do  not  leave  you  alone  until  \  ou  break— by 
G— d  1  do  not.  The  lottery  tickets  I  intend  to  return.  I 
shall  leave  town  in  a  few  days,  and  if  vou  are  not  a  bank- 
rupt when  I  come  back,  more  trouble  awaiis  you.  Fear, 
and  tremble  !  Perhaps  a  dagger  awaits  you.  I  am,  and 
will  remain,  your  faithful  enemy.       M.  Mvers,  jun." 

"  M.  Myers,  iun." 


1:  him,  but  not  finding-  capt.  Myers,  he  returned 
;'  with  the  money  according-  to  the  directions  of 
j ,  his  principal. 

'j  About  the  25th  of  January  last.  Dr.  Daniel 
Lord  discovered  that  several  of  his  checks  on 
the  Bank  of  America  had  been  forg-ed  to  a  very 
considerable  amount.  His  clerk  was  arrested 
on  suspicion,  examined,  and  confined.  The 
checks  were  lodg-ed  at  the  Police-office,  and 
capt.  Myers,  on  examination,  immediately 
knew  the  filling;  up  to  be  in  the  hand- writing- of 
the  piisoner,  without  disg-uise. 

Four  ditferent  checks,  amounting  in  the 
wliole  to  $0095,  were  forg-ed  by  the  prisoner  in 
favor  of  Doctor  Lord,  on  the  Bank  of  America  ; 
ou  all  which,  together  with  those  forg-ed  on 
capt.  Myers,  the  money  was  paid  at  the  seve- 
ral banks  to  the  prisoner  or  his  confederates. 

After  the  discovery  made  by  capt.  Myers  at 
the  Police-office,  on  examining-  the  checks 
foi-g-ed  on  Doctor  Lord,  the  prisoner  was  imme- 
diately arrested,  and  the  Lottery  tickets  and 
abotit  $700  were  found  in  his  pocket-book. 
The  next  morning-  he  confessed  the  whole  to 
capt.  Myers,  and  stated  that  his  friends  and 
him.self  could  raise  money  sufficient  to  sett/e 
ivith  him  !  He  was  taken  to  the  Police,  and  on 
examination  confessed  the  whole.  In  tliis  con- 
fession, he  attempted  to  implicate  three  other 
persons  in  tliis  diabolical  transaction.  Accord- 
ing- to  his  story,  those  persons  from  time  to 
time  biought  him  blank  checks  to  fill  up  and 
sig-n  ;  and  they  generally  received  the  money, 
and  divided  it  « ith  the  prisoner.  Little  reli- 
ance, however,  ought  to  be  placed  on  this  con- 
fession, because  most  probably  he  fabricated  a 
specious  tale  under  the  expectation  of  favor. 
\\'c,  therefore,  forbear  to  insert  even  the  names 
of  those  whom  the  prisoner  declared  were  his 
confederates. 

No  sentence  was  pronounced  on  him  in 
court  ;  and  we  understand  he  was  pardoned ! 

Lemuel  IT.  ^Mitchell,  is  an  elder  brother  of 
Charles,  and  in  the  year  1813,  was  a  lieutenant 
in  tlie  recruiting-  service,  in  the  western  part 
of  this  state.  Near  the  conclusion  of  the  war, 
he  entered  as  an  offxer  (if  we  mistake  not,  a 
lieiitcnent  of  Marines)  on  board  of  the  Ameri- 
can privateer  Wasp,  in  which  situation  he  con- 
tinued until  peace  was  proclaimed. 

During-  the  February  term,  he  was  arraig-ned 
on  two  ocvcral  indictments,  one  for  g-rand  lar- 
ceny, in  stealing-  a  surtovt  coat,  and  $31,  con- 
tained in  a  pocket-book,  %vhich  was  in  one  of 
tlie  pockets  of  this  coat,  the  property  of  James 
^rCurdy  ;  the  other  for  petit  larceny,  in  steal- 
ing- two  pair  of  silk  stockings,  the  property  of 
Isaac  Erag-g-. 

On  the  traverse  of  these  indictments,  it  ap- 
peared, that  some  time  in  December  last,  tlie 
prisoner  boarded  at  the  house  of  Nathan  Jack- 
son, in  this  city,  and  Brag-g- boai-ded  with  Mr. 
Jackeon  at  the  same  time.  Bragg  had  six  pairs 
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of  f^ilk  stockinets  in  Ihesairie  chsmber  in  "urliich 
himself  and  tlio  prisoner  slept  and  hed  their 
trunks,  to  which  room  every  person  in  the 
house  had  access.  Bray^;^  missed  two  pairs  of 
the  stockings,  and  one  day  when  the  prisoner 
was  absent,  he  snw  one  pair  of  tliC  stockings  in 
the  prisoner's  trunk. 

Brag-p-  lind  ln'fote  that  time  cilhcr  inquired 
of  the  prisoner,  or  spoke  in  his  ]H*esence,  con- 
cerning'the  .slorkinsrs  he  had  lost,  and  the  pri- 
soner said  he  knew  nothing-  about  them.  It 
appeared  further,  that  after  Brag-g:  h;id  made 
the  discovery  in  the  trunk,  the  prisoner,  in  the 
presence  of  anollicr  boarder,  inquired  of  Drag-g- 
whether  he  had  fuijud  the  hlockinj^s,  who  re- 
plied that  he  had  found  one  pair  in  his  trunk. 

After  this,  the  prisoner  expressed  some  de- 
force of  spirit  to  Bro<jg  when  Ihey  were  alone, 
for  iiaving  made  the  above  distlobure  in  j>rc- 
bence  of  anodier. 

The  above  Iritnsaction  was  the  foundalion  of 
the  prosecution  for  ])el  it  larceny.  That  of  the 
g-rand  larceny  uas  of  this  nature  : — It  appear- 
ed that  about  the  first  of  December  last,  Ihe 
prisoner  being  indebted  (o  Jackson  about  $20 
for  board,  left  the  liouse  in  a  very  abrupt  man- 
ner, without  settling  his  bill.  He  left  a  few 
articles  of  clothing- at  the  house  of  Jackson,  but 
no  surtoutcoat.  On  the  2Gth  or  27th  of  Janu- 
ary, he  returned  to  the  bouse,  at  which  time 
Jtunes  M'Curdy  and  a  great  number  of  others 
boarded  with  Jackson. 

A.  short  time  before  the  boarders  went  to 
dinner,  the  prisoner  had  an  interview  with 
Jackson,  wherein  he  solicited  hi.n  lo  deliver 
bis  clothes  before  left  there,  which  Jackson  de- 
clined doing,  unless  hp  would  settle  or  cecure 
the  amount  of  his  bill. 

Jackson's  boarding-house  is  at  No.  13  Beek- 
man-slip,  on  the  south  side  of  alcr-strcet ; 
one  side  of  which  faces  the  slip  westerly.  On 
this  side  of  the  building  there  is  a  front  door, 
in  entering  which  to  pass  into  the  room  whcrf  ! 
the  prisoner  had  this  interview-  with  Jackson, 
there  is  in  the  hall  at  the  right  a  flight  of  stuirs 
leading  up  to  the  diniDg-ioom  on  tlic  second 
floor:  to  goto  which,  after  ascending  1he  head 
of  the  stairs,  you  turn  to  the  left,  and  go  through 
a  long  entry on  the  left  hand  side  of  wiiich, 
and  nearly  ojiposite  the  door  of  the  dining-room, 
IVi'Curdy's  cor.t,  and  about  twenty  others  be- 
longing to  the  boarders,  were  hanging. 

While  the  boarders  were  at  dinner,  and 
Jackson  absent,  the  prisoner,  who  had  been 
Jeft  in  the  lower  room  with  another,  went  into 
the  ball  and  ascended  the  stairs,  took  the  sur- 
tout  of  PvI'Curdy,  and  left  the  house. 

As  soon  as  it  was  missed,  suspicions  were 
fixed  on  the  prisoner,  and  pursnit  was  immedi- 
ately made  by  Jackson  and  several  other  gen- 
tlemen. He  was  found  at  the  Aibany-cotfee- 
house,  in  this  city,  v.'ith  the  surtout  on.  and 
about  fifty-eight  dollars,  which,  with  the  other 
money,  bad  been  taken  by  him  out  of  M'Cur- 


]  dy's  pockct-boftk  and  put  into  his  own,  which 
was  found  in  Hje  po«  hf  t  of  his  piintaloons. 

The  whole  n)one\  of  jM'Curdy,  wilh  the  coat, 
were  restored  to  this  g-entleinar),  one  cf  the 
frit  nds  of  the  pir  onei-  making  up  the  d<,ficiency^ 

It  appeared  tliat  on  the  return  of  the  jihsoner 
to  the  <  offec- house,  he  went  into  the  billiard 
room,  and  was  there  questioned  where  he  had 
ohtaiijed  the  coat,  (ivhich  did  not  suit  him)  who 
replied,  that  it  was  one  he  had  picked  up  I 

It  appeared  furtlier  that  since  the  nustbrlune 
of  his  hrother,  the  prisoner  had  yielded  to  the 
most  excessive  intoxication  ;  and  wlien  he  re- 
turned to  the  CofTce-house  was  in  that  situa- 
tion ;  and  that  either  by  reason  of  this  misfor- 
tune in  the  fiifuily,  or  habitual  drunkenness,  he 
was  at  times  deranged. 

lie  was  ably  defeuded  by  his  counsel,  Dr. 
Graham  and  Cicorge  Wilson;  after  the  argu- 
ments of  whom,  ai.d  tlie  charge  of  the  court, 
he  was  ae(juitled  on  both  charges  by  the  iury. 
After  having  tliankod  the  jury,  be  was  about 
leaving  the  prisoners'  box,  when  the  court  thus 
spoke  : 

Mitchell — You  have  had  a  very  narrow  cs- 
j  cape.  The  court  much  reg'ret  to  sec  a  young* 
man  of  your  appearance  in  this  awful  situation. 
I  VV  c  know  your  relations,  and  their  respecta- 
j  bility,  and  we  cannot  but  feel  for  them.  On 
I  this  occasion,  although  we  do  not  say  you  are 
I  guilty,  yet  we  deem  it  incumbent  on  us  solemn- 
ly to  admonish  you  to  amend  your  past  life,  to 
!  refrain  from  evil,  and  endeavor  to  retrieve 
I  your  character.  Afjove  all,  remember,  tliat  if 
,  c'.  er  hereafter  you  are  arraigned  in  this  court, 
I  it  will  not  then  be  said,  "  this  is  the  first  time 
I  but  it  will  be  known  you  had  been  here  before, 
!  and  you  Avill  be  dealt  with  accordingly.  You 
:  may  now  depart. 

*  Isaac  TruDx,  during  the  February  term,  was 
indicted  for  gi and  larceny,  on  two  several  in- 
dictments :  the  one  for  stealing  eight  silver  ta- 
j  ble  spoons,  of  the  value  of  $16,  the  property  of 
I  Peter  BMntyre;  the  other,  for  stealing  one 
1  dressing  case,  of  the  value  of  $40,  the  properly 
1  of  George  Bristow. 

1  It  appeared  that  the  prisoner  was  educated  to 
1  the  profession  of  law,  and  formerly  resided  at 
j  Albany,  where  bis  relations  also  reside.  He 
j  came  to  this  city  several  montlis  ago,  and  took 
i  lod.gings  at  Washington-Hail,  kept  by  Mr. 
M'Int}  re,  and  Bristow  was  also  a  boarder  in 
the  same  house. 

The  spoons,  with  the  other  property,  having* 
been  lost,  a  search  was  instituted  ;  and  Mr. 
Montgomery,  one  of  the  rdice-caicers,  went 
to  the  house  of  Dinah  ^mith,  a  black  woman » 
living  in  Anthony-street,  where  he  found  the 
prisoner  in  bed ;  and  the  spoons  and  dressing* 
case,  which  the  prisoner  admitted  he  had  taken, 
were  found  locked  up  in  a  trunk  belonging  to 
the  blacK  woman,  to  whom  the  prisoner  had 
delivered  the  same  for  safe  keeping.    It  ap- 
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peared  by  the  testimony  of  Stephen  Lush,  a 
g-entlcman  from  Albany,  and  several  other  very 
respectable  witnesses,  that  the  prisoner,  in  the 
early  part  of  his  life,  was  a  youn^  man  of  strict 
integrity,  and  of  an  excellent  disposition  ;  but 
that  having-  within  a  few  years  past  come  to 
his  estate,  his  senses  had  become  much  impair- 
ed by  the  most  excessive  intoxication  ;  that 
after  the  war  he  came  to  tlie  city  to  commence 
the  shipping-  business,  and  had  actually  invest- 
ed a  ])art  of  his  property  in  the  purchase  of  a 
vessel  called  the  Havana  Packet.  Mr.  M'Tntyrc 
stated,  U'.it  the  prisoner,  while  at  his  house, 
was  frequently  in  a  very  hig-h  state  of  intoxica- 
tion, ag-ainst  which  the  witness  had  often  re- 
monstrated with  him,  but  in  vain. 

After  the  purchase  of  the  vessel,  the  prisoner 
came  on  board,  and  directed  that  the  spars 
should  be  painted  ;  from  which,  and  other  very 
singular  conduct  and  observations  of  the  pri- 
soner, capt.  William  Merrill,  whom  he  had  en- 
gaged to  sail  in  the  vessel,  believed  him  to  be 
deranged.  The  testimony  of  capt.  J>Ierrillwas 
fully  corroborated. 

It  clearly  appeared,  that  he  was  a  toungman 
of  property  and  respectable  connexions  in  the 
city  of  Albany,  but  that  his  senses  had  been 
impaired,  and  his  moral  faculties  totally  ruined 
by  the  excessive  use  of  ardent  liquor.    He  was 
immediately  acquitied  by  the  jury,  and  the  i 
court  thereupon  suggested,  that  lie  ought  to  be  I 
taken  from  this  city  to  his  friends,  in  -vhose  ' 
custody  he  ought  to  remain. 

(burglary.) 
EDWARD  LATHAM'S  CASE. 

{he  travorse  of  an  iiulicttneiit  for  Burglary,  which 
also  contains  a  count  ibr  Grand  Larceny,  in  s^  alins: 
goods  at  the  time  the  Burfjlary  was  comiiiittetl,  should 
the  goods  stolen  be  Ibund  in  possession  of  the  pr  soner, 
Vi^ithnnt  his  .giving  any  account  of  his  acquiring  such  pos- 
session, hui  should  the  prisoner,  nevertheless,  p  oduce 
some  testimony,  which  renders  the  commission  of  the 
EiH-giary  in  Die  I(!ast  doubtful,  it  is  the  safer  course  to 
acquit  [lim  of  llie  Burglary  and  find  him  guilty  of  the 
Crancl  T.arct  1:3'. 
Qitrre~[{  A  own  a  tenement  and  hire  it  to  B,  in  which  a 
Burglary  is  committed,  can  an  indictment  for  that  of- 
fence be  maintained,  which  states  that  the  Burglary 
was  comujittcd  in  the  house  of  B  ?  \ 
Ro)ji\xAx,  Counsel  for  the  Prosecution, 
A'VxMAN,  Counsel  for  the  Prisoner. 
Tlie  prisoner,  a  black  man,  was  indicted  for 
biivglnry  and  grand  larceny,  in  breaking  and 
entering  the  inhabited  dwelling-house  of  Tho- 
mas Sexton,  on  the  night  of  the  fourth  of  March, 
and  stealing  about  $50,  fifteen  of  which  were 
in  specie,  and  the  residue  in  bank  bills  and  Cor- 
poration notes. 
/    Among  the  bills  was  one  of  $5  on  the  Tren- 
ton Bank,  a  bill  of  50  cents  on  Jacob  Barker's 
Bank,  and  a  bill  of  one  dollar  on  the  State  Bank 
of  Camden  in  Pennsylvania,  all  which  were 
specified  in  the  indictment. 

It  appeared  that  Sexten  hired  a  brick  store 
of  Daniel  E.  Tylce,  No.  100  Chatham-street,  in 


which  Sexten  keeps  a  grocery.  He  slept  in 
the  store  with  his  brother,  and  boarded  in  the 
house  of  whicii  this  store  is  a  part. 

Previous  to  the  time  in  which  the  burglary 
was  committed,  Sexten  had  seen  the  prisoner 
twice,  and  the  evening  preceding  that  time, 
after  the  store  was  shut,  the  prisoner  came 
there  and  got  something  to  drink. 

Tlie  store  was  shut  at  about  ten  o'clock  af 
night,  and  Sexten  retired  to  rest  at  about 
twelve,  leaving  his  surtout  and  other  clothes 
which  he  wore,  on  a  chair  near  his  bed.  In  his 
surtout  pocket,  was  the  pocket-book  containing 
a  part  of  tlie  money  laid  in  the  indictment,  and 
a  ntnnber  of  papers. 

He  rose  about  7  o'clock  the  next  morning, 
and  found  his  clothes  gone,  and,  on  examina- 
tion, discovered  that  the  buiton  one  of  the  back 
windows  had  been  foi-ced  oft  and  hung-  by  a 
nail.  A  part  of  the  clothes  was  found  in  the- 
yard,  with  the  pocket-book  rij3ed  of  the  money, 
hut  the  papers  were  left :  the  money  drawer  in 
the  store  was  also  rifled  of  its  contents. 

The  window  thus  forced  open  was  very  near 
the  bed  of  Sexten,  and  according  to  his  testi- 
mony, the  thief  must  have  come  very  near  him. 

Strong  suspicions  were  entertained  against 
the  prisoner  ;  pursuit  was  made,  and  the  same 
day  he  was  apprehended.  There  was  a  small 
sum  of  money  found  on  him  exclusive  of  the 
bills  on  the  Trenton  and  Camden  Banks,  and 
the  fifty  cent  bill  before  described.  The  bill 
on  the  Camden  Bank,  found  on  the  prisoner, 
had  a  piece  of  paper  containing  a  part  of  a  gro- 
cers bill  for  sugar,  in  the  liaudwriting  of  Sex- 
ten's  brother,  pasted  on  the  back  and  conside- 
rably worn  ;  from  w  hich  circumstances,  joined 
with  that  of  having  had  the  bill  a  long  time  in 
his  possession,  Mr.  Sexten  was  enabled  to  iden- 
tify this  bill  with  absolute  certainty.  He  Avas 
also  as  positive  that  the  bill  on  the  Trenton 
Bank  and  the  fifty  cent  bill,  found  on  the  pri- 
soner, were  both  his  property,  and  stolen  frum 
his  store  in  the  manner  desei  ibed. 

The  prisoner  introduced  two  black  boys  as 
witnesses,  wlio  proved,  that  during  the  night  in 
which  this  felony  was  j>roved  to  have  been  com- 
mitted, the  prisoner  was  with  them  at  a  house 
in  Bancker-street,  and  that  he  did  not  leave 
that  house  from  about  nine  in  the  evening  un- 
til five  o'clock  the  next  morning  :  fi  om  various 
circumstances,  however,  tliis  aUhi  did  not  ap- 
pear to  be  very  cleaily  established. 

Wyman  insisted  before  the  court  and  .jury, 
that  in  relation  to  the  first  count,  the  proof  of- 
fered in  this  case  varied  from  the  indictmerit.. 
The  indictment  alleged,  that  the  burglary  was 
committed  in  the  dwelling-house  of  Sexten  :  the 
proof  was,  that  the  dwelling-house  belonged  to 
Tylee.  The  jury,  therefore,  could  not  find  the 
prisoner  guilty  of  burglary  ;  and  the  only  ques- 
tion before  them  was,  whether  this  was  a  grand 
or  petit  larceny. 

V/ith  regard  to  this  question  he  contended  to 
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the  jury-,  that  the  prisoner  could  not  be  found 
guilty  of  the  greater  olibucc,  except  by  an  im- 
plication not  to  be  tolerated  in  criminal  law  : 
the  bills  found  in  his  possession  in  the  agpre- 
pute  amounted  to  less  than  twelve  and  a  half 
dollars  ;  and  even  the  witness  who  had  identifi- 
ed the  particular  bills  with  such  absolute  ccr- 
taintv,  may  have  been  mistaken. 

Rodman  remarked  to  the  jury,  that  in  this 
case  the  circumstances  of  the  guilt  of  the  pri- 
soner, in  entering  this  house  in  the  night  felo- 
niously, were  strong  and  conclusive.  A  part  of 
the  money  taken  from  the  store  was  found  in 
his  posseiision  the  next  day,  and  has  been 
brought  here,  and  identified  with  absolute  cer- 
tainty to  be  a  part  of  the  money  of  Sexten, 
stolen  from  the  store,  the  whole  of  which  must 
have  been  stolen  at  the  same  time. 

His  Honor  the  Recorder  charged  the  jury, 
that  as  the  rule  in  criminal  actions  was,  that  the 
jurv  were  the  sole  judges  of  the  law  as  well  as 
thc"^  fact,  it  was  in  theii  power  to  find  the  pri- 
soner guilty  of  the  burglary  and  larceny,  or  of 
the  latter  offence  only. 

Burglary  is  defined  in  law  to  be  the  breaking 
and  entering  the  mansion  house  of  another,  in 
the  night,  with  intent  to  commit  some  felony 
within  the  same,  whether  such  intent  be  exe- 
cuted or  not ;  and  in  order  to  constitute  the  of- 
fence, it  ought  clearly  to  correspond  with  that 
branch  of  the  definition  which  relates  to  the  time. 

In  this  case,  by  reason  of  the  testimony  on  the 
part  of  the  prisoner,  in  conjunction  with  the  cir- 
cumstance that  Sexten  did  not  retire  until  after 
twelve,  some  little  doubt  may  exist  in  the  mind, 
wliothcr  the  entry  into  this  house  Avas  made  un- 
til after  dnv-light.*  Nor  am  I  ,.repared  to  pro- 
nounce with  absolute  certainty,  whether  the 
rules  of  laAv  will  authorise  the  allegation  in  this 
indictment,  that  this  burglary  was  committed 
m  the  mansion  house  of  Sexten. f 

*  It  is;  laid  flown  in  rnasiy  authoiities,  that  burglary 
may  be  ccinr.iiltod  at  any  time  after  sun-set  and  before 
sun-rising-.  And  li'.is  scelns  the  most  vofisonabie  opinion. 
(1  Bac.  Ab.  p.  234.  Letter  D.  iNoie.)  The  current  of 
authoritits,  however,  establi.-h  this  rule,  that  if  there  is 
sutficient  d>iv-light  to  enable  us  to  discover  the  ccunte- 
nance  of  a  xmuu  then  buvp;lary  cannot  be  coirimitted. 
The  ancient  reason  on  wbicli  this  rule  was  founded,  un- 
•loubtedlv  i?.  that  in  the  niiiht,  "  all  the  creation,  except 
iK-asts  of  prey,  are  at  rest ;  when  sleep  has  disarmed  the 
owner  and  rendered  his  castle  defenceless."  (4  Black. 
Com.  22-4.)  But  tliis  rule,  we  imagine,  must  have  been 
established  at  a  time  when  peopleVere  not  in  the  habit 
of  sitting:  up  late  at  ni2:ht,  and  taking  a  sound  morning 
nap,  as  in  modem  timers  ;  et  ubi  c^ssat  ratio,  cessat  lex  : 
for  what  dillerence  is  there  in  reason,  between  breaking 
and  entering  a  house  and  stealing  property,  "when 
sleep  has  (iii  fact)  disarmed  the  owner  and  rendered  his 
castle  defenc  eless,  either  at  a  time  when  a  man's  counte- 
nance may  be  discerned,  or  at  any  time  ?  For  it  is  self-evi- 
dent, that  the  sleeper  cannot  discover  any  man's  counte- 
nance until  awakened,  nor  even  then  with  distinctness, 
should  he  happen  to  be  purblind,  or  near-sighted,  or 
should  he  sleep  in  a  Dutch  mansion,  where  the  light  is 
excluded  by  day  as  well  as  by  night.  Sed  ita  lex  scripta 
est.— Ed. 

§  In  arson,  the  offence  is  always  laid  in  the  indictment 


For  (hese  reasons  the  court  advise  the  jury  to 
acquit  the  prisoner  of  burglary,  inasmuch  as  the 
great  ends  of  pubbc  jjistice  can  be  as  well  ac- 
complished in  his  punishment  on  a  convictioD 
for  gland  larceny,  as  for  the  greater  offence. 

The  only  remaining  question  is,  whether  U»c 
prisoner  is  guilty  of  grand  or  petit  larceny  .'' 

Lnder  the  circumstances  of  the  case,  the 
court  advise  the  jury  to  find  him  guilty  of  grand 
larceny  ;  because  tlie  whole  of  Uie  money  hav- 
ing been  lost  at  the  same  lime,  a  part  of  which 
has  fx;en  found  in  his  j)ossession, under  the  strong, 
aggravating  circumstances  of  guilt  adduced  by 
the  public  prosecutor,  there  is  the  most  violent 
presumption  that  the  prisoner  stole  the  remain- 
der. 

He  waus  immediately  found  duilty  of  grand 
larceny  by  the  jury,  and  on  the  last  day  of  this 
term,  was  sentenced  to  the  J:^tatc-prisou  for  nine 
years. 

CimiSTOPHEK  HELM'S  CASE. 

In  the  lravt  rs(r  of  an  intlitlinent  for  forgery  and  passing 
counterfeit  bill;*,  the  puljlic  prosecutor  may  produce 
cvideiKre  that  the  prisoner  passed  spurious  bills  not  laid 
in  the  innictinent,  for  the  purpose  of  establishing  the 
sciinter;  jut,  it  Sfienis,  parol  testimony,  relative  to  pass- 
ing suth  )ilis,is  inadmissi'.<le,unless  they  are  produced- 
Rodman,  Counsel for  the  Prosecuiicm. 
WiLso>  U,  Wyman,  Counsel  for  the  Prisoner. 

There  were  tv/o  indictments  found  against 
the  prisoner  :  the  one  for  the  forgery  of  a  $10 
bill  on  the  Mechanics'  Rank,  payable  to  H. 
;  Craig,  or  bearer,  (No.  791  ;)  the  other  for  the 
'  forgery  of  a  bill  of  the  same  amount,  on  the 
j  same  bank,  payable  to  De  Witt  Clinton,  or 
I  bearer,  (No.  91<'j)  with  an  intent  to  defraud  one 
I  John  Henry.    Each  of  these  indictments  con- 
j  tained  counts  for  publishing,  uttering  and  pass- 
ing tiiese  bills,  knowing-  thc  in  to  be  false. 

On  the  traverse  of  the  first-mentioned  indict- 
ment, it  appeared,  that  on  the  fifteenth  of  Janu- 
ary last,  the  prisoner  presented  the  bill  to  John 
Henry,  who  keeps  a  grocery  at  the  corner  of 
Hudson  and  Charlton-strcet,  to  pay  fur  half  a 
pint  of  liquor  he  had  purchased  for  himself  and 
his  companions.  Henry,  not  suspecting  it  to  be 
a  counterfeit  bill,  gave  hirn  the  change,  and  the 

as  having  been  committed  against  the  actual  possessor  of 
the  house,  by  whatever  title  he  may  hold  i-ossession  ;  in 

I  burglary  the  rule  is  more  complex,  and  depends  not  al- 
together on  the  legal  title  or  possession.  'I'he  general 
rule  is,  that  where  the  legal  title  to  the  whole  mansion 
remains  in  the  same  person  ;  there,  if  he  inhabit  it  either 
by  himself,  his  family  or  servauis,  or  even  by  his  guests, 
the  indictment  must  state  the  oifence  to  haAe  been  com- 
mitted against  his  mansion.  And  so  it  is,  though  he  let 
out  apartments  to  inmates,  who  have  a  separate  interest 
therein,  if  they  have  the  <ame  outr  r-door  to  enter  into  the 
house.  But  if  distinct  iamilies  be  in  the  exclusive  occn- 
patiou  of  the  house  in  which  they  reside,  without  any  in- 
terference on  the  part  of  the  owner,  or  if  they  be  only  in 
possession  of  parts  of  the  house  as  inmates  to  the  owner, 
and  have  a  separate  entrance  ;  then  the  offence  must  be 
laid  in  the  indictment  as  having  been  done  against  the 
mansion  house  of  such  occupier  or  occupiers  respectively, 
as  tiie  case  may  be.    (Vide  2nd  East's  Crown  Law,  p. 

'  500.  1  Bac.  Ab.  p.  335.  and  Hawk.  P.  C.  104.) 
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prisoner  gSive  the  liquor  to  his  comrades,  and  I  j 
immediately  left  the  store. 

In  about  a  week  afterwards,  he  came  to  the 
same  store,  with  one  David  Demerest,  who 
presented  the  bill  laid  in  the  second  indictment 
to  Henry,  to  pay  for  a  small  quantity  of  liquor, 
when  the  prosecutor  sent  the  bill  to  another 
store  to  get  it  changed,  and  it  was  shortly 
brought  back,  with  the  information  from  the 
person  to  whom  it  had  been  presented,  that  it 
was  a  bad  bill. 

Henry  thereupon  charged  the  prisoner  with 
having  imposed  on  him  by  passing  the  first-men- 
tioned bill,  and  threatened  him  with  a  prosecu- 
tion. The  prisoner  and  his  comrade,  after  en- 
deavoring, but  in  vain,  to  effect  a  compromise, 
by  offering  to  take  back  the  bills,  ran  into 
Burr's  woods,  but  it  appeared  that  the  prisoner 
afterwards  voluntarily  returned. 

The  bill  first  passed  by  the  prisoner,  was  put 
by  Henry  in  a  drawer  containing  other  bills  ; 
but  he  was  positive  that  the  bill  produced  was 
the  one  received  from  the  prisoner.  Gilbert 
Washburn,  a  cartman,  to  whom  (as  appeared  by 
the  written  examination  of  A^'ashburn)  the  pri- 
soner had  passed  a  bad  bill  of  the  above  de- 
scription, in  payment  for  a  load  of  wood,  and 
had  received  in  change  about  $6  in  good  money, 
was  called  as  a  witness,  on  behalf  of  the  prosecu- 
tion, to  prove  that  the  prisoner  had  passed  to  him 
such  bill,  under  a  name  different  from  his  o\fn. 

This  evidence  was  objected  to  by  the  coun- 
sel for  the  prisoner  on  two  grounds  :  1st.  That 
the  instrument  concerning  which  testimony 
was  offered,  was  not  contained  in  the  indict- 
ment— 2d.  That  it  was  improper  for  the  public 
prosecutor  to  give  parol  evidence  of  such  in- 
strument without  producing  the  same. 

By  the  Court.  The  testimony  offered  is 
clearly  admissible  in  establishing  the  scienter  ; 
but  on  the  second  ground  assumed  by  the  coun- 
sel for  the  prisoner,  we  deem  it  the  safest  course 
for  the  public  prosecutor,  first  to  produce  the 
instrument,  concerning  which  he  offers  parol 
tjstimony. 

The  public  prosecutor  then  called  on  David 
Demerest  as  a  witness,  who,  on  being  sworn, 
stated,  that  the  prisoner  handed  the  witness  his 
pocket-book  to  pay  for  the  liquor  obtained  of 
Henry,  when  the  detection  above-mentioned 
took  place  ;  and  that  wlien  the  prisoner  ran  in- 
to Burr's  woods,  the  witness  ran  after  him  and 
advised  him  to  return. 

It  appeared  further,  that  the  prisoner  was  an 
illiterate  man,and  could  neither  read  nor  write  ; 
and  some  testimony  was  produced  to  show  his 
general  good  character. 

The  counsel  for  the  prisoner  contended,  that 
there  was  not  sufficient  evidence  produced  by 
the  public  prosecutor  to  show  that  the  prisoner 
knew  the  bill  to  be  bad  ;  and  that  it  was  doubt- 
ful whether  the  bill  laid  in  the  indictment  was 
the  same  which  the  prisoner  passed  to  Henry. 

After  the  argument  of  Rodman,  his  Honor 


i  the  Recorder  charged  the  jury,  that  the  pub- 
I  lie  prosecutor  relied  on  the  second  count  in 
the  indictment,  and  that,  under  that  count,  to 
produce  a  conviction,  it  was  necessary  that 
three  facts  should  be  satisfactorily  established. 
1st.  That  the  bill  was  a  forgery— 2d.  That  such 
forged  bill  was  published,  uttered  and  passed — 
and,  3d.  That  the  prisoner  knew  at  the  time  of 
passing  the  same,  that  it  was  a  false  bill. 

The  first  fact  is  conceded :  the  second  de- 
pends on  the  testimony  of  Henry,  who,  on 
this  head  is  positive  ;  on  the  Aveight  of  whose 
testimony,  it  is  the  peculiar  province  of  the  jury 
to  judge  and  determine.  The  most  important 
question  to  be  determined  by  the  jury  is,  did 
the  prisoner  know  this  bill  to  be  bad,  at  the 
time  he  passed  it  to  Henry  ?  To  determine  this 
question,  il  was  the  duty  of  the  jury  to  consider 
the  whole  circumstances  in  this  case  in  connex- 
ion, and  to  weigh  those  o])erating-  in  favor  of 
the  prisoner  with  those  against  him. 

The  principal  circumstances  against  the  pri- 
soner are,  that  he  passed  a  $10  bill  for  a  small 
quantity  of  liquor,  which  he  did  not  drink,  but 
immediately  left  the  store. 

In  about  a  week  after  he  passed  this  bill,  he 
returned  to  tlie  same  store,  with  a  bill  of  the 
same  description,  to  get  changed  for  a  trifling 
amount.  He  has  not  satisfactorily  accounted 
for  the  possession  of  the  bills  ;  and  lastly,  on 
being  detected,  he  fled  into  the  woods.  This 
is  a  very  strong  circumstance  of  guilt. 

On  the  oilier  hand,  there  are  some  circum- 
stances opei^ting  in  his  favor.  He  is  an  illi- 
terate man,  and  might  therefore  not  be  presum- 
ed to  know  a  true  from  a  false  bill :  he  has  pio- 
duccd  some  slight  circumstances  in  favor  of  his 
general  good  character.  After  his  flight,  which- 
might,  under  some  circumstances,  be  sup- 
posed as  much  tlie  result  of  trepidation  and 
alarm  as  of  guilt,  he  voluntarily  returned  ;  and 
lastly,  the  strongest  circumstance  in  his  favor 
is,  that  after  passing  the  first  bill,  he  returned 
to  this  same  store  to  pass  the  second. 

On  the  whole,  it  will  be  the  duty  of  the  jury 
to  retire,  and  after  duly  weighing,  examining 
and  comparing  the  whole  of  the  facts  and  cir- 
cumstances in  this  case,  to  render  such  a  verdict 
as  their  consciences  shall  dictate  to  be  right. 

He  was  found  GwHjj  by  the  jury,  but  recom- 
mended to  mercy,  and  was  sentenced  to  the 
State-prison  for  three  years  and  one  day. 

LYMAN  ROWLEyTo/.  die.  RYAN'S  CASE. 
Rodman,  Counsel  for  prosecidion. 
Wilson  &  Price,  Counsel  for  prisoner. 
Where  several  unimpeached,  uncontradicted  witnesses 
swear,  positively,  that  the  person  before  the  court  for 
trial  passed  to  them  a  counterfeit  bill,  and  a  variety  of 
circumstances  is  introduced  by  the  public  prosecutor 
to  establish  the  quo  animo,  the  principal  one  of  which 
is,  that  the  prisoner  when  arrested,  denied  that  he 
knew  a  person,  in  whose  family  he  had  boarded  seve- 
ral weeks,  and  in  whose  possession  a  great  quantity  of 
counterfeit  bark  notes,  and  a  plate  for  counlerfeitmg-, 
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haJ  been  foiinJ,  the  jury  is  justififd,  rather  in  placing 
implicit  coiilidfiici- ill  those.  wifiit-s-M  S  vvhohOhWt  ar  to 
the  personal  i-lt  ntily  of  the  prisoner,  than  in  any  wit- 
nessts  inlroiiiK-cd  on  lj«  hbU'  ot'  the  pri'-cMier  tor  the 
purpose  of  e.-*labhshint;'  the  fat  t,  tliut  at  the  time  the 
bill  Was  piisscJ,  the  priaouer  wiit  at  a  didlrcnt  place. 

The  prisoner  was  indicted  for  the  for^erj-  of 
a  $10  bill  oii  the  Mechanics'  Dank  in  this  city, 
payable  to  II.  Clay,  or  bearer,  bearing-  date 
Feb.  l^t,  i}3IG,  (\o.  7711  ;)  and  the  indictment 
contained  a  ctnint,  on  which  the  public  prose- 
cutor rclicjl,  for  publi-jhitig-,  uttering-  and  pass- 
ing- the  said  bill  as  true,  knowiii;^  the  same  to 
be  forced,  ag-ainst  the  form  of  the  statute. 

I(  appeared  in  evidence,  that  on  the  24th  day 
of  February  last,  at  about  dusk,  the  prisoner, 
who  is  a  youngs  man  of  decent  appcai-jnce,  went  j 
into  the  clothing;  store  of  Jolm  U'lliianis,  at  the 
corner  of  Broadway  and  Fair-street,  and  look- 
ing- round  the  store,  said  that  he  was  "  a  dry 
floods  merchant,  and,  that  before  Icavinof  (own, 
he  had  an  order  to  fuliil,''  and  waaft  d  a  quan- 
tity of  buttons.  He  purcliascd  g-ross  of 
small  bell  buttons,  at  l.;s.  a  gross,  and  dek- 
vered  to  Ik'njamin  Bennct,  a  clc-rk  in  ihe  store, 
the  bill  laid  in  the  indictment,  and  other  money 
v.'hich  was  good,  sufficient  to  pay  the  bill,  and 
requested  a  receipt,  which  was  given  to  him, 
when  he  immediately  hurried  out  of  the  store, 
in  which  he  remained  about  three  minutes. 

As  soon  as  he  was  gone,  Bcnnet  gave  the 
bill  to  Williams,  who  immediately  ascertained 
that  it  was  a  counterfeit  hill.  Fur-uit  was  then  ! 
mado  after  the  prisoner,  but  he  could  not  be  ;| 
found  by  these  pursuers.  j 
Tiie   Police-officers  were  more  fortunate.  || 
Having  ascertained  that  there  was  a  gang  of  | 
couiitericitors  in  the  ciiy,  who  had  passed  much  i 
fiilse  money  to  divers  persons,  tliese  officers  ' 
v.  erc  at  this  time  on  the  alert,  and  on  the  same 
evening  on  which  the  bill  was  passed  by  the 
prisoner,  it  appeared,  that  Jacob  Hays,  with 
other  officers  of  the  Police,  arrested  the  pri- 
soner, and  others  who  were  suspcc!ed  of  pas'^ing 
counterfeit  money,  at  Butler's  biiiiard-room, 
(No.  28  Park,)  whexe  they  were  at  play.  This 
billiard-voom  is  but  a  shoil  distance  from  the 
store  of  Williams.    When  the  officers  were 
aojut  making  the  arrest,  the  prisoner  threw 
something  under  the  biiliard-lable,  and  when 
arrested,  denied  that  he  was  -dcquaioted  with 
William  Goldsby,  or  boarded  with  him. 

It  appeared,  iiowever,  that  the  prisoner  had  f 
a  short  time  before  boarded  three  or  four  weeks  i 
with  Goldsby,  who  kept  a  boarding-house  at 
No.  172  Reed-street,  in  whose  possession  there 
aad  been  found  a  large  quantity  of  counterfeit 
bank  bills,  aiid  a  copperplate  for  the  manufac- 
tory of  such  bills,  and  divers  instruments  used 
ia  the  business.    (Vide  the  following  case.) 

The  principal  question  raised  in  this  case,  re- 
lated to  the  personal  identity  of  tlie  prisoner. 
Bennel  stated,  that  the  person  who  passed  the 
bill  in  the  store,  "  was  the  same  size  of  the 


prisoner."  Williams,  and  William  Woodmfl',  ft 
clerk  in  the  store,  who  wa.s  there  at  the  time 
the  bill  Was  passed,  were  both  positive  that  llie 
prisoner  was  the  identical  person  ;  and  a  young 
lad,  who  bcloitged  to  the  store,  and  was  there 
also,  some  time  before  the  trial, went  into  Bride- 
well, and  selected  the  prisoner  from  among  a 
great  number  in  th-.it  place.  On  being  sworn, 
he  coincided  witli  Williams  and  Woodnilf. 

The  principal  evidence  ivhich  was  calculated 
to  create  a  d(jubt  on  the  subject  of  the  person- 
al identity  of  the  prisoner,  had  it  not  been  for 
the  positive  testimony  above  mentioned,  was 
the  testimony  of  Frederick  Sebert,  who  at- 
tended the  billiard-room,  to  keep  game,  and  al- 
so that  of  John  Smith. 

Sebert,  on  being  sworn,  stated,  that  the  pri- 
soner came  at  about  three  o'clock  in  the  after- 
noon of  that  day  in  which  he  was  arrested,  and 
staid  in  the  room  until  the  arre«t  but  Sebert 
did  not  stay  in  the  room  the  whole  time,  l)Mt 
went  out  occasionally,  and  once,  in  particular, 
to  get  his  supper. 

Smith,  on  being  sworn,  stated,  that  he  was 
present  from  the  time  the  prisoner  came  into 
the  billiard-room  that  day  until  be  was  arrest- 
ed :  and  that  he  did  not  leave  the  house  until 
after  that  time. 

The  facts  adduced,  calculated  to  impair  the 
testimony  of  this  witness,  were,  firstly,  that  he 
came  from  Bridewell  where  he  was  a  prisoner; 
secondly,  Hays  and  Sebert  both  stated,  that 
Sirith  was  not  in  the  room  at  the  time  of  the 
arrest ;  and  Sebert  stated,  that  he  did  not  see 
him  there  that  day.  The  circumstances  corro- 
borative of  his  testimony  were,  that  he  de- 
scribed the  particular  persons  present,  before 
and  at  :he  time  of  the  arrest,  and  the  relative 
situation  of  several  things  in  the  room,  with 
much  promptitude  and  exactness,  on  a  very 
particular  examination  by  his  Honor  the  Re- 
corder;  and  his  testimony,  in  various  particu- 
lars, precisely  coincided  with  that  of  other  wit- 
nesses, whose  testimony  he  had  not  he?.rd. 

Sebert,  after  the  prisoner  was  arrested,  found 
a  small  pocket-book  under  the  billiard-table, 
in  which  there  were  sevei-al  counterfeit  bills  ; 
but  Williams  stated,  that  the  pocket-book  from 
which  the  prisoner  took  the  money,  paid  at  his 
store,  was  a  large  redone. 

The  counsel  lor  the  prisoner  argued,  that  from 
the  testimony  adduced,  the  jury  could  not  pro- 
nounce with  certainty,  that  the  prisoner  was  the 
same  person  who  came  into  the  store  of  the 
prosecutor,  and  passed  the  bill  laid  in  the  indict- 
ment. One  of  the  witnesses  present  in  the  store 
went  no  further  than  to  state,  that  the  person 
who  passed  the  bill  was  abont  the  same  hlzc  of 
tlie  prisoner  ;  and  although  the  other  two  were 
positive  on  that  subject,  yet  it  should  be  re- 
collected, tliat  on  no  subject  are  judicious  men. 
more  liable  to  be  mistaken  than  on  the  subject 
of  personal  identity. 

Tb3  CQuaicl  referred  to  the  celebrated  ras¥v 
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of  Parker,  tried  in  this  city  several  years  ag-o, 
for  bigamy,  in  support  of  tlieir  arg-umeut. 

But  in  the  present  case,  an  alibi  had  been 
clearly  shown  by  the  testimony  of  Sebert  and 
Smith  ;  and  unless  the  jury  could  bring-  their 
minds  to  the  conclusion,  that  the  prisoner  was 
in  two  dilfercnt  places  at  the  san^e  time,  it 
would  be  impossible  to  convict  him. 

The  counsel  contended,  that  fr  om  the  intrin- 
sic nature  of  the  transaction,  should  the  jurj 
even  believe  that  the  ]>risoaer  ^^as  the  same 
person  who  passed  the  bill,  it  could  not  be  ra- 
tionally inferred  that  he  passed  it  knowing-  it  to 
be  spurious. 

Had  the  prisoner  known  the  bill  to  be  false, 
he  would  rather  have  purchased  some  article 
beneath  the  amount  of  $10,  and  have  received 
the  change,  than  to  have  purchased  above  tliat 
amount,  and  have  expended  the  overplus  in 
good  money,  as  he  did  in  this  instance. 

At  any  rate,  the  circumstances  in  this  case 
were  such,  that  much  doubt  and  uncertainty 
existed,  and  it  would,  therefore,  be  the  duty  of 
the  jury  to  acquit  the  prisoner. 

Rodman  contended,  that  the  circumstances 
of  the  guilt  of  the  prisoner,  in  this  case,  were 
rerv  strong  :  an  intimate  connexion  had  been  j 
shown  between  the  prisoner  and  a  gang  en- 
gaged in  counterfeiting;  the  prisoner,  when 
arrested,  denied  that  he  knew  Goldsby,  or  had 
boarded  at  his  house  ;  the  falsity  of  this  decla- 
ration had  been  fuJ'y  established,  and  when 
the  prisoner  was  ab()ut  to  be  arrested,  he  threv/ 
under  the  table  a  pocket-book  containing  false 
money. 

Tlie  representation  mado  in  the  store  was 
false  and  dehisive  ;  and  tiie  cii'cumstance  of  his 
paying  a  part  good  money  for  the  article  pur- 
chased, was  ratlier  an  cv  idence  of  cunning  con- 
trivance, than  of  his  innocence.    But  in  this  i 
case,  was  it  not  most  extraordinary  that  a  dry-  I 
goods  merciiant,  as  lie  represented  himself  to  | 
be,  could  not  produce  any  man,  eitiier  from  the  j 
city  or  country,  to  swear  to  his  general  good 
character  ? 

The  counsel,  on  the  subject  of  the  personal 
identity  of  the  prisoner,  contended,  that  from 
the  whole  circumstances  of  the  case,  combined 
with  the  positive  testimony  of  Williams  and  the 
lad  in  his  store,  not  a  i-ational  doubt  could  exist ' 
but  that  the  prisoner  at  the  bar  was  tlie  same 
person  who  passed  the  bill  in  the  store  of  Wil- 
liams. 

His  Honor  the  Recorder,  after  briefly  stating 
the  case  to  the  jury,  cliarged  them  that  the  case 
was  involved  in  dithculty  and  perplexity,  by 
reason  of  its  peculiar  circumstances.  It  was 
certain  that  some  person  did  pass  the  bill  ;  the 
most  important  question  for  the  decision  of  the 
jury  was,  whether  ihat  person  was  the  pri- 
soner. 

Should  the  jury  decide  this  question  in  the 
affirmative,  the  remaining  inquiry  would  be, 
whether  he  knew  the  bill  to  be  a  counterfeit. 


On  the  first  question,  it  had  been  justly  re= 
marked  by  tlie  counsel  for  the  prisoner,  that 
on  the  subject  of  personal  identity,  witnesses  of 
rhe  best  intentions  are  apt  to  be  mistaken.  The 
case  of  the  people  against  Parker  for  bigamy, 
tried  before  the  Oyer  and  Terminer  in  this  city, 
several  years  ago,  is  a  remarkable  instance  of 
the  liability  of  the  best  of  men  to  err  on  this 
subject.    In  that  case,  above  twenty  respecta" 
ble  witnesses,  adduced  by  the  prosecutrix  from 
Rockland  county,  swore  that  Parker  was  the 
identical  person  who  had  lived  in  that  county, 
and  was  the  husband  of  the  prosecutrix,  who 
swore  that  she  knew  him  from  various  peculia- 
rities. On  the  other  hand,  the  prisoner  p  oved, 
by  a  great  number  of  respectable  witnesses, 
that  he  had  lived  in  the  city,  and  belonged  to  the 
watch,  during  the  times  that  the  witnesses  on 
behalf  of  the  prosecution  stated  that  he  resided 
in  Ivockland ;  and  the  circumstance  which,  at 
length,  cast  the  balance  of  testimony  in  his 
favor,  and  induced  an  acquittal,  was,  that  there 
was  a  remarkable  scar  on  the  foot  of  the  real 
husband,  caused  by  the  cut  of  a  scythe,  which, 
on  the  examination  of  the  foot  of  the  prisoner 
in  court,  was  not  found. 

In  the  present  case,  it  would  be  the  duty  of 
the  jury  to  weigh  the  testimony  operating  ia 
favor  of  the  prisoner  with  that  against  him, 
with  care  and  deliberation.  His  Honor  here 
took  a  view  of  the  testimony,  on  which  he  com- 
mented at  some  length,  and  concluded  by 
charging  the  jury,  that  if  in  their  opinion  the 
i  scale  of  testimony  was  exactly  balanced,  or 
should  the  jury  entertain  a  reasonable  doubt 
on  cither  of  the  questions  he  had  left  for  their 
determination,  it  would  be  their  duty  to  render 
a  verdict  of  acquittal. 

The  jurors,  after  having  retired  from  the  bar 
some  time,  returned,  and  on  being  called  by 
the  clerk,  and  asked  whether  they  had  agreed 
or  their  verdict,  by  their  foreman  answered,  f 
that  they  had  agreed,  provided  the  court,  on 
recurring  to  the  notes  of  evidence,  should  find 
that  AVilliams,  the  witness,  was  positive  that 
the  prisoner  was  the  same  person  who  came 
into  his  store  and  passed  the  bill. 

Bij  the  Cmirt.    Williams  was  positive  on 
that  subject. 

The  juiy  then  pronounced  the  prisoner  guilty. 
He  was  sentenced  to  the  State-prison  for  three 
years  and  one  day. 


PELEG  S^HTH,  Indicted  with  WTLLLiM 
GOLDSBY. 

In  the  Iravci  se  of  an  indictment  lor  forgery,  and  for  hav- 
ing' in  possession  counterfeit  notes,  evidence  that  the 
prisoner,  with  another,  offered  to  pass  a  counterfeit 
bill,  not  laid  in  the  indictment,  is  admissible  for  the 
purpose  of  establishing  the  scit  nter. 

Rodman,  Coujisel  for  the  Prosecution. 
PIamilton,  Counsel Jor  the  Prisoners. 
The  prisoner  was  indicted  with  Goldsby,  but 
tried  separately,  for  the  forgery  of  ten  $3  notes 
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on  the  PaUcr.sou  Bank  ;  and  the  in(li<  (riu  rit 
contained  a  count  under  (he  9(h  sc(  t.  of  Ihr 
^tatute,  ( 1  voh  N.  K.  L.  p.  406.)  for  ha\  iiijr  sue!- 
notes  in  possession,  knowing^  them  to  br  fo?g-i.d. 

It  appeared  in  evidence,  that  on  the  Ivi  unly- 
fourth  of  February  last,  an  upper  room  in  lh( 
house  of  Goldsby,  172  Kccd-strert,  which  w  ok 
locked,  was  forced  oj)cn  by  Jacob  llnys  and 
other  J'ohce-oniccrs,  and  that  (jIold*-b\  and  Iht 
j)risoncr  were  discovered  sittinp:  at  a  table,  on 
vhich  was  lying  the  notes  hiid  in  tlu;  indict- 
ment, a  pair  of  scissors  used  in  scj)uratiii£f  the 
notes,  pens  for  sipnin]£^  the  same,  and  a  board 
iilso  used  in  flie  business.  In  an  adioining' closet 
was  found  a  copperpUit.!  fjr  enrn.viiig-  ccunter- 
feit  bank  notes,  and  divers  instruincnts  used  in 
that  business  ;  all  whicli  notes  and  in^lrinncnts 
were  produced  (m  the  trial.  Tin;  prisoner  was 
much  frif^htened  on  the  entry  of  the  utliccrs,  and 
ofiered  to  be  se'aiclicd.  An  inti:iuicy  between 
Goldsby  and  the  piisoner  was  proved. 

l^urino^  the  proj^resS  of  the  (rial,  landman  of- 
fered evidence  to  show  that  the  ])ri<()ncr  and 
Goldsby  had  olfercd  a  coimtcrfcit  bill  of  $\0 
to  John  S.  Jenkins,  w  hich  he  discov  ering  to  be 
bad,  was  about  to  detain,  when  it  was  snatched 
by  Goldsby  from  his  hands,  and  torn  apart. 

Hamilton  objected  to  the  evidence,  but  it  was 
admitted  by  the  court,  on  the  authority  of  the 
case  of  the  King- vs.  Sarah  Wylie  et.  (I  Hos. 
&.  Pull.  p.  0'2.)  as  proper  evidence  to  show  the 
intent. 

The  prisoner  produced  a  number  of  respect- 
able witnesses,  who  showed  his  general  fi^ood 
character;  and  after  the  ar}2;unients  of  counsel 
and  the  cbarg'e  of  the  court,  he  Avas  tbund 
guilty  by  the  jury,  who  rccomniended  him  U> 
mercy.    His  sentence  was  suspended. 

Goldsby's  counsel  moved  to  post;  one  trial 
until  the  next  t<!rm,  on  an  aliidavil  sluting-  the 
absence  of  a  material  witness.  The  motion  was 
g-rautetl. 

JOHN  Iil^\N>AN'S  CASE. 
Though,  ui  the  first  itistance,  a  party  n>  y  ha\  e  !o.eRn\ 
acquh'ed  ]>ossessiou  of  a  ehattel,  he  may,  nevt*rtho 
less,  by  subsequent  acjs,  reader  such  uri^iiial  uiquisi- 
tion  feloiiious  froni  the  bef;iiinii)a:. 
Where  it  appears  that  it  was  the  uiig^i.'ial  intention  of  a 
partv  who  obtained  a  horse  and  chair  on  hire,  un<tei 
pretence  of  goin^'  to  a  paiticuiar  place,  to  convert  tlie 
prOiJdly  to  hi?  oxvn  use,  iiisieari  of  relurninji;  it  ae 
cortlintr  to  his  contract,  the  rijilit  of  proper'y  was  not 
divested  from  the  owner,  an.l  the  paity  so  oI)laiiiinf; 
guch  chattel  is  ii'uilty  of  u  felony.  Such  original  in 
tent  may  be  deduced  from  cin  innslauces. 

IxoDMAN,  Counsilfor  lh>i  PrusccnUon. 
^^'ILSON,  Co'imsi  l  Jor  the  Piisoyu  r. 
The  prisoner,  a  man  of  decent  ap[;ea ranee, 
■was  indicted  lor  giand  larceny,  in  stealing  a 
Jiorse  and  chair,  of  the  value  of  $oOO,  the  pro- 
perty of  Charles  Kissam. 

It  appeared  in  evidence,  that  the  prosecute 
keeps  a  livery  stable  in  Roosevelt-street.  Pre 
vi(5us  to  the  3d  of  Oct.  last,  the  prisoner  hired 
a  horsic  aud  chair  from  the  prosecutor  several 


I  tiinr  s,  which  he  puiu  tuaHy  retti  ri«  d.    (in  hat 
I  day,  however,  he  hired  a  valuuMc  horse  and 
I  ;he  best  chair  in  the  stable,  Ut  i^o  to  Manhut- 
I  tanMlle,  pro.nisifi<^  («>  return  in  the  eveninp. 
j     The  prosceultjr,  fiotn  the  d«  ceni  appearam-e 
of  the  man,  joined  wiih  the  ciicumstancc  of  his 
fornier  |>unc!ualily,  re|  o>.ed  conful<  nee  in  him. 
and  MJtlered  him  to  t.ike  tlic  property,  on  the 
•i«,sur;iMre  and  under  the  expeclaiiou  that  ii 
wotild  be  telurned  in  the  eveninR-. 
j     Fin*lin{j,  liowevcr,  that  it  wa^  ni*t  returned 
I  accoidmg'  to  the  contraet,  he  became  alarmed, 
i  and  went  (o  AIanh:ittanvill'',  to  ascertain  whe- 
'  'her  (he  f»ri>oner  was  o)-  had  been  there.  Find- 
ing- (bat  lie  had  not  been  in  the  village,  he  re- 
turtied,  nnd  advcrti'-cd  ihc  j  iojic  r.} ,  olleni.g  a 
I  reward  of 

In  about  two  n'on'hs  nftei-  the  insertion  of  this 
j  ndv<'rtisc  rn(  nt  in  the  papcis,  Kdward  Sonioran 
I  dyck,   residir-.g-  in  Pliilud<  Ipl.ia,  came  to  tljis 
i  <;ity  on  business,  and  h  arnin'X  tliC  circumstyn- 
ccs,  on  his  reiurn,  in  pursuance  of  the  re,<juest 
«)f  (he  f»rosecul<jr,  arrt:sted  the  prisoiu-r,  whom 
it  appears,  had  rode  inst>le,  from  this  city  to 
(he  city  of  Philadelphia,  and  put  up  at  a  hotel. 
Kissam,  soon  after  the  arrtsi  of  the  prisoner, 
arriv  ing  in  the  <'ily,  an  examinatioii  of  the  pri- 
soner took  place  before  a  inagisfrate  in  Phila- 
delphia, before  v^  bom  he  stated,  that  he  had 
liired  the  horse  and  chair  at  iO  shillings  per  day, 
for  as  long  a  time  as  he  wanted  their  use. 

It  appeared  fuilher,  that  ibe  prisoner  had 
sold  the  horse,  atid  oHered  the  carriage  foj  t,ale. 
The  hoi^se  had  been  sold  tvnee.  A  j>|)lication  was 
math'  to  the  Executive  of  Pimnsylvania,  whea 
[  the  prisoner  was  deliv  ered  uj),  and  brought  lo 
I  ibis  city  lor  trial. 

j     AHv  r  ihe  argumen(s  of  ihe  counsel,  his  Honor 
;theK(Corder  charged  the  jury,  that  the  rule 
I  .»f  law,  in  casfcs  of  this  t!es<.ri{  tion,  was,  that 
i  if  a  man  obtained  the  possession  of  a  chattel  of 
i  this  de-criplion.  on  hire,  under  a  pretence  of 
going  to  a  fiarficular  jdacc,  he  was  g'uilty  of  a 
felony,  if  it  clenrly  appeared  that  it  was  his 
intentiiiu,  on  acquiring  such  posse>^si(m,  to  con- 
vert; the  f)njperty  to  his  own  use.  That  in  suth 
a  case,  the  original  acquisition  was  felonious 
from  its  in<'ef>tion,  and  the  owitcr,  at  tio  instant 
of  lime,  was  divested  of  his  light  of  pioperty. 
ouch  inlention  may  be  gathered  tVom  the  cir- 
cnnistances  of  the  case  ;  and  the  strorjg-  circum- 
sianees  of  guilt,  in  this  case,  are,  that  the  pri- 
soner hire<l  this  horse  and  cnn-iage  to  go  to 
VTanhaitanville,  protni.sing  to  return  in  the  even- 
ng  ;  ai.d  t'tiat.  in  tvv(»  rnontbs  afteiwaid.^,  he 
Wets  fouiid  in  Phil-adelj  hiu,  having  dii|).'sed  of 
the  b.orse.  and  otiered  the  carriage  for  sale. 

He  was  immediately  found  guilty  by  the  jury. 
The  court  sentenced  him  ioti..c  btale-priaoii  for 
seven  years. 

MARY  wI^TtE'S  case. 
ATary  ^V  hite  was  indicted,  tried,  and  found 
i  jUihy  of  stealing  $450,  in  bank  bills,  the  pro- 
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pertv  of  Giirdner  Wnitr".  It  appeared,  tliat 
the  piosecufor,  a  countryman  resi;ling-  in  the 
county  of  Chenanf^o,  ab<jut  the  midtlle  cf  Feb- 
ruary last,  was  in  tliis  city,  and  liad  taken 
Jod!i;in!*-s  in  the  Bowery-lane,  a  short  distance 
above  the  Bull's-head.  For  soine  reason, 
which  was  not  stated  in  testinionv,  he  visited 
the  hou*^e  of  Francis  Morp-an.  in  Market-street, 
\vhoi7i  he  stated  kept  a  vldnnnittii-  house.  The 
prisoner  was  at  servii*-.  in  the  house,  and  beimr 
a'^ont  to  wash  the  floor,  requested  him  to  lie 
down,  that  he  mig-ht  not  be  in  her  way.  It 
appeared,  tliaf  some  time  l)€fore  t!jis.  the  pro- 
secutor h.i.d  taken  out  his  pocket-book  contain- 
ing- thr?  money,  in  the  presence  of  the  prisoner, 
to  send  for  some  htjnor,  of  which  she  partook. 
When  he  laid  down,  the  pocket-book,  with  the 
money  tlierein,  was  in  his  waistcoat  p<x'ket  ; 
when  he  aro-?e,  the  [>ocket-book  was  remaining 
and  the  money  gone  ! 

Th3  prisoner  Avas  suspected  of  toe  felony, 
and  being-  aoprehended,  about  $^300  were  found 
on  her,  and  s!ie  had  g-iven  away  some  of  the 
money,  and  laid  outson^c  for '^-lothcs.  Her  con- 
fession, taken  before  the  PoHce,  was  read  in 
evidence  ag-ainst  her,  which  substantial!}  cor- 
responded with  the  above  statement. 

Diiring-  the  trial,  she  had  lier  face  concealed 
witlj  her  handkerchief,  and  appeared  to  be  pe- 
netrated with  g-rief  and  contrition. 

She  was  sentenced  to  the  State-prison  for 
three  }"ear3  and  one  day. 

JOTlX  BERNARD  Junior's  CASE. 

To  convict  a  man  of  a  fflonv,  tlicre  should  f  ifhrr  br  po- 
sitive proof  of  his  guilt,  or  a  prr-iuniptioii  i-aised  n'jrainsf 
liim  so  vioU-nt,  ihat  tht-it-  is  ho  rouiii  left  in  the  iniuii  for 
a  rational  (ioui)l. 

RoD-sTAN,  Coiimcl  for  the prosernl'um. 
.M'Coi'N     PnoF.vix:,  Counsel  for  llw  Prisoner. 

The  circumstances  in  this  case  were  of  a 
verv  extraordinary  nature,  and  were  clearly 
and  distinclly  related  by  one  of  the  most  intcl- 
lig-ent  witnesses  wliom  we  recollect  to  have 
ever  heard  depose  in  a  court  of  justice.  We 
make  not  this  remark  in  his  praise,  who  to  us 
is  an  utter  strang-er,  but  to  show  to  others  how 
amiable  and  lovely  it  appears  for  tho'  e  who  are 
under  tlie  sacred  solemnities  of  an  oath,  so  to  | 
speak,  so  to  act.  as  if  they  believed  themselves  ' 
in  the  immediate  presence  of  that  God,  who  I 
hath  -aid,     t.liou  shalt  not  bear  false  witness  | 
ag-ainst  thy  neig-hbor." 

The  prisoner  was  indicted  for  grand  larce- 
nv,  in  stealing  a  g-old  watf-h,  of  the  value  of 
$  U),  the  property  of  Christian  Bork.  It  ap- 
peared in  evidence,  that  about  the  tenth  of 
March  instant,  this  g-cntleman,  who  is  by  pro- 
fession a  divine,  was  much  eng-aged  in  his 
study,  when  a  couple  of  plain  country  people, 
from  New- Jersey,  came  to  the  study  (24  North 
Moore-street)  to  g-et  married.  After  the  mar- 
riage ceremoDj  was  performed,  and  this  couple 


hat!  departed,  tlie  prisoner,  with  his  intended 
bride.  Susan  Coffin,  came  into  the  study  for  the 
nurpose  of  being- joined  in  holy  matrnnouy,  ac- 
companied bv  Ann  Davis  and  John  Randiitt.  _ 
After  the  ceretnony  was  performed,  the  pri- 
soner requested  a  nrarriage  certificate,  which 
Mr.  Boi-k  sat  down  to  write.    While  he  was 
thus  cng-aged,  the  prisoner  walked  to  and  from 
,,  the  manllepiece.  and  continued  whistling-.  He 
1 1  came  several  times  very  near  the  mantlepiece, 
|i  and  once  came  and  looked  over  the  shoulder 
I!  of  Mr.  Bork  wliile  tlius  writing.  On  receiving- 
i  the  marriage  certificate,  he  told  Mr-  Bork  that 
'  he  had  not  the  money  to  make  the  customary 
present,  but  that  he  shortly  expected  a  remit- 
tance of        when  he  wotild  call  and  pay  him. 
He  also  voluntarily  ofiered  his  note,  which  he 
sat  down,  wrote,  'executed,  and  delivered  to 
Mr.  Bork,  for  tiie  stjm  of  $.5,  and  informed  him 
of  the  true  place  of  Ins  residence. 

At  the  time  the  first  couple  came  into  the 
study,  the  watch  laid  in  the  indictment  was 
lying  on  the  mantlepiece ;  and  Mr.  Bork  stated, 
that  there  was  a  very  strong  impression  and 
belief  resting  on  his  mind,  amounting  almost  to 
an  absolute  certainty,  that  after  the  first  couple 
left  the  study,  and  iiiimediately  before  the  time 
in  which  the  prisoner  and  his  company  came 
into  the  room,  and  even  while  they  were  there, 
he  saw  the  watch  lying  on  the  mantlepiece  ; 
but  that  liis  conscience  compelled  him  to  admit 
that  there  miglit.  nevertheless,  be  a  bare  pos- 
sibilitv,  that  on  his  missing  the  watch  his  re- 
collection might  have  deceived  him,  by  inducing 
a  connexion,  in  his  mind,  of  the  circumstance 
of  the  time  in  which  he  saw  the  watch  lying  on 
the  mantlc[>iece,  with  the  entrance  of  the  se- 
cond instead  of  the  first  couple  ;  but  that  this 
was  merely  a  possibility. 

After  the  delivery  of  the  certificate,  the  pri- 
soner and  his  company  left  the  sttidy,  and  were 
driven  olf  in  a  carriage  in  which  tliey  came. 
Before  anv  other  person  came  into'  the  room, 
Mr.  Bork  missed  the  watcli,  wliich  has  not  yet 
been  found,  and  the  note  still  remains  unpaid. 
In  the  room  of  tliC  watch,  however,  and  very- 
near  where  it  was  placed,  Mr.  Bork  found  a 
small  silver-lieaded  stick  or  cane,  belonging  to 
j  the  i-risoner,  which  he  forgot  to  take  when  he 
I  left  the  room. 

i  It  further  appeared  in  evidence,  that  the 
bi-idc  was  a  woman  of  ill  fame,  with  whom  the 
prisoner  became  acquainted  in  Boston  ;  and 
that  she  resided  at  the  house  of  the  woman  who 
came  with  her,  who  keeps  a  house  for  women  of 
tiiat  description  in  Church-street. 

The  case  was  submitted  to  the  jury  by  the 
counsel  on  both  sides,  without  argument,  under 
the  charge  of  the  court. 

His  Honor  the  Mayor  charged  the  jury,  that 
if,  from  the  testimony  adduced,  they  full}-  be- 
lieved that  the  watch  was  lying  on  the  mantle- 
piece, after  the  first  couple  left  the  study,  thej 
would  be  authorised,  from  the  violent  presujup 
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tion  raised  by  tlic  coaducl  of  llic  i)i  i«aucr  while 
in  the  room,  1o  fi iid  liim  giiilly. 
He  was  acquitted  by  llie  jury. 

HENRY  WILIJAMS'  CASE. 

Henry  Williams  was  indicted,  lrie<l,  and 
found  puilty  of  ;jratid  larceny,  in  stealiti;^  $iO0 
in  bank  bills,  IVoin  the  tnuik  of  captain  John 
Howard,  of  tlic  I'ackct  Juno,  from  New-Lon- 
don. The  prisoner  came  a  pas>eng-cr  in  the 
Packet  from  that  place  to  this  city,  and  Silas  E. 
Burras  was  a  passcng-cr  also.  On  thtiir  arri\  al 
at  Burlinj^-slip,  the  prisoner  inquired  ofUurrab 
lu  which  street  the  banks  were,  saving  tluit  he 
had  a  chc<"k  to  g-rt  money.  <^nv.  of  the  bills 
stolen  was  on  the  old  Hartford  f»arik,  payable 
two  years  after  the  war.  'J'his  ^vilh  other  pro- 
perty stolen  by  the  prisoner,  was  produf-ed  in 
court,  and  clearly  identified  by  lUn  ras  and  <,'1hf  r 
respectable  witnesses.  No  doubt  remained  of 
his  {^uilt.  He  was  apparently  a  de*  cut  man, 
and  the  house  at  which  he  took  lodfi^iMg-s.  on  his 
arrival  in  the  city,  was  in  W  all-streel,  and  one 
of  the  first  boardinp:-honses. 

He  was  sentenced  to  the  State-prison  for  five 
years. 

THOMAS  SMITHS'  CASES. 

Two  men  of  the  above  name  were  severally 
indicted,  tried,  and  found  puMy  of  larceny. 
The  one  first  tried,  for  stealing-  a  piece  of  cas- 
simerc,  the  property  of  Thomas  Palon  and  Jas. 
Graham,  from  the  store-door  of  thc^ic  j^cntlc- 
men,  where  it  was  exposed  for  sale.  He  was 
pursued  and  overtaken,  and  Peter  Nelson 
wrung  the  piece  of  cloth  from  h  j  h.-nds. 

The  other  yoke-fellow  in  name  and  in  guilt, 
went  into  the'store  of  Du\iu  Ayres  and  E/.ekicl 
Halsted,  in  Chatham-street,  under  a  pretence 
of  purchasing  goods,  and  while  the  gentlemen 
belonging  to  tlie  store  were  serving  honest  cus- 
tomers, the  prisoner  helped  himself  to  half  a 
piece  of  Florence  silk,  and  two  shawls,  and 
"ivithout  asking  them  to  charge  the  articles  to 
his  account,  walked  with  some  haste  into  the 
street.  Ston  thief!  was  most  uncivilly  cried, 
and  the  goods  taken  out  of  his  possession. 

The  prisoner  first  tried  %vas  sentenced  to  the 
State-prison  for  three  years  and  a  day;  the 
other  though  indicted  for  grand  larceny,  was 
found  guilty  of  petit  larceny  only,  and  sen- 
tenced to  the  City-prison  for  four  months. 

JAMES  HENRY  ALLEN'S  CASE. 

The  prisoner,  a  youth  about  seventeen  years 
of  age,  pleaded  guilty  to  an  indictment  for 
grand  larceny,  in  stealing  two  pocket  books, 
containing  between  $130  and  $150  in  silver 
coin,  bank  bills  and  Corporation  notes,  the  pro- 
perty of  William  Harrington. 

On  tho  lOlh  instant,  the  prisoner  stole  a 
trunk  containing  the  money,  from  a  back  room 


of  ]\Tr.  H;irringt(jn.  on  tiie  cornrr  of  Lornbardy 
and  \N'alnut-slrects,  c  arried  tlie  tiurik  info  tho 
yard,  broke  it  open,  and  rifled  it  of  its  contents. 
He  M  as  sentenced  to  the  Statc-pri  .on  for  live 
years. 

JOHN  ALDLN'S  CASE. 

The  prisoner,  a  youth  of  about  seventeen 
years  of  age,  was  indicted,  tritd,  and  f«)uiid 
guilty  of  jtif  king  the  pocket  of  'I  homas  itauis- 
(liileof  a  pocket-book,  rontaining  $Hi  in  bank 
hills.  The  felony  uas  coinmilted  while  JlaniK- 
dale  was  u  idkiiig  thi' stre«'ts  m  ith  flu*  j  risoncr, 
-iiid  on  being ch-.iri^'-d  with  tiic  crime  he  volun- 
tarily coiitirssed  it. 

11^:  was  sentenced  to  tlu?  State-pri:>on  f.>:  tliree 
>  ears  and  a  da} . 


JOHN  MORRIS'  (  V.  E. 

V  w,  Comisrl  fnr  the  Prni^ii ntUtn. 
^VIl.Kl^s,  Cnvn.sf'l  J'ltr  the  i)ij\i\diinl. 

The  defendiint  Mas  indicted  for  an  a«saiilt 
an  1  battery,  committed  on  VVilliain  li.  Htd- 
den. 

The  jurors  ha\ing  been  sworn,  Mr.  Fay 
briefly  stated  the  nature  of  the  c?^,  alleging 
that  it  was  a  cause  of  unusunl  interest,  iuas- 
murh  as  it  concerned  not  only  the  peace  and 
good  order  of  society,  but  was  inli/nately  con- 
nected with  the  rialits  of  teachers,  the  govern- 
ment of  schools,  tlie  interest  of  iileralun',  and 
tlie  general  happinc-s  of  the  community.  It 
involved  the  iinporlant  question,  how  far  ar  d 
in  what  manner  the  master  of  a  school  should 
take  the  plnf-e  pTid  hold  the  antliorily  of  a  pa- 
rent, while  the  c!i:ld  is  under  his  rare:  and  in 
what  Avay  a  parent,  dis^atislicd  with  the  disci- 
pline of  the  insti  uctor  of  his  cduid,  should  inter- 
pose his  auihority  ;  whether  by  threat,  violence 
and  outivge,  or  by  mild  and  rational  methods. 
Tiie  peculiar  features  of  the  c:ise,  said  the 
couffsel,  will  be  presented  by  the  testimony, 
and  I  shall  reserve  any  further  comment  until 
the  evidence  has  been  heard  and  the  defence 
exhibited  to  tise  jury. 

It  appeared  in  evidence,  tliat  Mr.  Hedden,  a 
young  man  about  twenty  years  of  age,  was  the 
-soil  of  ]Melntiah  Nash,  and  an  assistant  teacher 
in  his  father's  school, which  is  kept  in  Broadway. 
This  scliool  is  large  and  respectable,  composed 
of  about  CO  scholars,  young  ]\Iisses  and  young 
Masters,  from  among  the  most  respectable  fa- 
milies in  the  city.  The  defendant  iiad  two 
children  at  the  school,  one  about  seven,  the 
other  about  twelve  years  of  age.  He  had 
given  orders  to  i\Irs.  Nash,  who  was  also  an 
assistant  teacher  in  tlie  school,  and  had  the 
particular  superintendanco  of  the  class  to  which 
his  younger  son  belonged,  to  prohibit  that  boy 
from  lending  out  his  book,  and  to  punish  him 
should  he  disobey.  Notwithstanding  the  orders 
of  the  parent,  imparted  by  Mrs.  Nash,  the  child 
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lent  tlie  book  to  one  of  his  mates ;  whereupon 
the  lady  reprimanded  him,  and  repeated  his  fa- 
tlier's  order.  The  boy  replied  with  some  im- 
pudent irsulting-  words,  on  which  she  required 
him  to  approaeh  her,  and  hold  out  his  hand  to 
be  punis'ucd  by  the  ferule ;  which,  it  appears, 
v.  as  noiiiing-  move  than  a  knife-strap.  Tlie  boy 
peremptorily  disobeyed  the  order — resisted  the 
Mistress — imfirccated  the  curse  of  God  on  her, 
and  called  her  abusive  names.  Finding-  it  «iif- 
fscult  to  subdue  liis  1cm{)er,  she  cidled  on  Mr. 
J  Icdd'jn.  to  place  him  on  the  tabic,  as  an  exam- 
j)ie  to  the  school.  Tin's  was  done  ;  and  it  ap- 
j)eaied  the  w))oIe  proceeding-  was  conducted 
williout  jjassion,  and  only  with  a  view  to  the 
correction  and  reform  of  the  child. 

At  this  crisis  the  atfair  would  most  probably 
have  terminated,  hod  it  not  Ijcen  for  the  intcr- 
f.'^rence  of  the  elcicr  brother.  It  seems  that  this 
lad  bad  lonnorly  been  punislied  by  Hcddeo,  and 
havinf^r  complained  to  his  farJier,  he  cxi.ustu- 
Irited  v.ith  Mr.  ^sash,  and  requested  hiui  not  to 
sulfcr  any  punishment  to  be  inl'icted  on  his  cliil- 
drcn  except  by  himself.  Mr.  A'a^ii  replied,  that 
the  children  in  hi§  school  must  be  all  treated 
alike  ;  and  tliat  if  the  children  of  Morris  be- 
haved well,  they  should  be  treated  well  ;  if  i//, 
they  must  be  punished  in  the  same  manner  as 
others  were.  To  this  Morris  made  no  further 
objection,  and  coatiuued  his  cliildrcn  at  the 
school. 

The  elder  brother,  probably  from  motives  of 
rcvciipre,  ran  out  of  thn  school,  about  the  time 
that  Mr.  Nash  was  making-  ari-an,G-einents  to  dis- 
miss the  scholars,  and  tlying-  to  his  father,  made 
some  representation  which  did  not  appear  in 
t  \  id'Mico. 

Tfio  defendant,  in  a  short  time,  came  to  the 
door  of  the  s<rho()l-room,  which  he  burst  open 
with  violence,  flew  into  the  room  with  his  liat 
on,  his  cou;itenance  indicating-  the  most  ungo- 
vernable rag-e  ;  when  ho,  in  g-reat  fury,  de- 
Msndcd  wlio  liad  placed  the  child  on  the  table. 
Heddcn,  seeing-  the  state  of  his  mind,  and 
dreading- a  quairel  in  school,  stepped  towards 
tlH>  defendant,  and  informed  him  that  the  child  j 
had  been  placed  there  by  his  means,  and  that ! 
ho  had  not  been  trcatod  improperl}-.  Upon 
v.  uic'h  the  defendant  raised  Iiis  fist  in  the  atti- 
tude of  striking- Hedden,  and  said,  "  You  place 
iny  child  there,  you  d  d  rascal and  im- 
mediately ordered  the  child  to  corac  down  from 
the  table,  which  he  did. 

Mr.  Hedden  then  ordered  him  to  quit  the 
room.  The  school  was  in  a  state  of  alarm  and 
uproar  ;  and  Mr.  Nash,  to  prevent  the  scholars 
from  rushing-  out  of  tlie  door,  and  g-oing-  down  a 
narrow  pair  of  stairs,  whereby  their  lives  might 
have  been  endang^ered,  and  a  mob  at  the  least, 
raised  about  the  house,  was  solely  employed  at 
this  juncture  in  closing-  the  doors  and  quieting 
the  scholars. 

Hedden  repeated  his  order  to  the  defendant 
to  quit  the  school,  which  being  refused,  he 


seized  the  defendant  by  the  collar,  and  attempt- 
ed to  push  him  out.    Scvei-al  blows  ^rere  then 
given  by  the  defendant  to  Hedden.    A  violent 
i  struggle  between  the  combatants  then  ensued, 
i  in  which  it  appears  that  Redden  threw  the  de- 
I  feudant,  when  he  permitted  him  to  rise.  The 
j  defendant  then  seized  and  th  ew  Hedden,  beat 
I  him  when  down,  and  as  several  witnesses  testi- 
1  lied,  attempted  to  gouge  out  one  of  his  eyes. 
Hedden  was  so  wounded  in  and  about  his  face 
that  it  was  a  gore  of  blood.  Afier  all  resistance 
had  ceased  on  the  pait  of  Hedden,  the  defend- 
j  ant  continued  to  pursue  and  beat  him  until  a 
gentleman  in  the  street,  hearing  the  uproar, 
came  in  and  prevented  further  violence.  Hed- 
den, by  reason  of  the  ininry  he  had  received, 
was  incapable  of  atier.dirig- lo  business  for  seve- 
ral days. 

When  the  defendant  first  entered  the  school 
in  (he  manner  related,  IMr.  Nash,  in  a  very  mild, 
modeiale  manner,  iiiforiiied  him  that  Hcddcfi 
had  done  nothiiig  more  than  he  was  ordei-ed  to 
do  ;  and  in  conciliating  language  endeavored  to 
pacify  the  defendant. 

Some  attempts  were  made  during  the  trial 
to  prove  tiiat  the  child  had  been  injured  in  the 
spine,  that  it  was  weak  in  the  head  in  conse- 
quence of  a  former  com])laint,  and  that  it  was 
punished  with  um  di  severity  ;  but  in  all  these 
points  the  pi-oof  v.holly  failed,  and  it  clearly 
appeared,  that  neither  tlie  mistress  nor  Hedden 
had  been  guilty  of  any  impropriety  towards  the 
child  in  the  inlliction  of  the  punishment  before 
mentioned. 

During  the  affray,  the  Vvliole  school  was  in  a 
state  of  dismay  and  confusion — the  females 
shrieked  with  terror — the  males  attempted  to 
fly  from  the  school,  and  Mr.  Nash,  to  prevent 
the  drendfnl  consequences  which  might  have 
ensued,  had  the  children  rushed  out  in  this  state 
of  alarm,  was  wholly  engaged  in  closing  to  and 
holding  the  doors,  qnieting  the  panic,  and  re- 
storing the  school  to  order. 

Wilkins  contended  to  the  jur}-,  that  the  as- 
sistant teacher  had  no  right  to  order  the  defen- 
dant to  quit  the  school  ;  that  right  only  belong 
ed  to  the  iNIasler.  The  conduct  of  Hedden 
was  calculated  to  invite  ag-grtssion,  rather  than 
to  conciliate  and  sooth  the  angry  passions.  He 
was,  in  fact,  the  first  aggressor  :  he  undertook 
to  put  the  defendant  out  of  the  school,  and 
first  committed  the  assault  and  battery  him- 
self. 

The  father  had  given  orders  to  the  Master 
not  to  sufl'e.  Hedden  t  j  correct  his  children  ;  and 
from  the  representations  made  to  him,  he  be- 
lieved the  child  abused  bj  Hedden.  Under  this 
belief,  and  possessed  with  the  feehngs  of  every 
father,  he  entered  the  school. 

The  counsel  here  detailed  the  circumstances 
of  the  affray,  the  commencement  of  which  he 
attributed  to  the  assistant  teacher,  and  conclu- 
ded by  urging  the  jury  to  bring  home  the  case 
to  themselves,  and  to  make  all  due  allowance 
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for  tlio  iufiiicnt.T  of  pas-ion,  in(lii<?ril  '»v  ^ho  he- 
Jief  of  a  n;al  iiijnry  irinicled  on  a  child  of"  tentler 
vcar's,  bv  a  j)cr-.on  in  sc Imol  who  h:td  no  right, 
and  h.id  hr  cti  t(M  l»id(l(!n  In  th»'  onl<'r  oi'  the  fa- 
ther lu  iuf1i«;t  Mich  [)iinishiiKMi!. 

Mr.  Fay,  iho.i,  in  a  very  i)(  al,  frnirrriil  find 
impressive  ar^-urncut,  addressed  llic  jury: — 
May  il  i)h'asc  the  court,  and  you,  gentlemen  ol 
the  jury — 

Il  is  not  horuU'O  T  ihirdc  my  talents  r<|Mal  to 
those  of  the  ha'rnil  c(Hinsi'l,  who.  in  hisi;Jiiciu! 
station,  lulvtK-.ites  th<- i  ig-hl-.  of  the  people,  that 
I  appear  on  ihis  (»f  <:'.i>ioM  as  the  pntdic  proM-cu- 
tnr.  This  eo'ijoluiiit  was  first  made  to  nie  by 
this  iniured  individual,  who  has  this  day  ai)[)ear- 
C'd  befjre  you.  at  a  ii  rie  when  t'ur  Hisli-ict  At- 
torney ^vas  absent,  anti  whvn  it  was  siipjos.-.-d 
liis  business  ini.t^lit  nut  nercnit  him  to  n.-iurn  to 
this  citv  in  seas«)n  to  c'<tTi!iMcl  this  pro'ce»»iion. 

It  is  iVom  no  apprehen.-i  m  that  you  will  n.)t. 
l)vyoTir  vcrdi<  t,  pronotinre  tlie  def  -nchniL  jriiiity,  I 
that  I  undcrtnUe  l<»  rfply  to  the  i;i^-e;m»u>.  urg-u-  i 
inents  a  Ivap.ced  b\  liisruun-i  1 :  nor  do  I  enter- 
tain a  fear  tlial  ihe  c.-.urt  will  moi,  h\  ilieirsen- 
tence.  pnnidi  tins  culpiit  as  he  de^erve^;  but  I  f 
feel  it  a  duty  wliieli  I  owe  to  this  injured  corn- 
plainmnt,  to  this  court  and  jury,  to  tlic  au- 
dience who  now  listen  to  me,  anil  to  the  com- 
munity at  large,  to  express  my  utter  ablmr- 
rence  of  this  crime,  thi^  daring-  onlraere.  and  to 
exhibit  it  to  the  public  eye  in  ail  its  glaring-  de- 
formity. 

The  Ms'orv  of  \\  i-  pff.ir  n\?.\  be  cornnrised 
in  a  few  wor  Is.  The  Misir2-.s  hjd  bei.'n  direct- 
ed Uv  the  detendmt  not  to  suffer  I  lie  youiigci 
child  to  lend  bis  bo  de.  Tlie  «M(ler  m  as  iinpai't- 
ed  to  the  child  :  he  disobeyed  ;  and  (he  I  dv, 
impressed  with  a  sen  e  of  duty,  undertocli  to 
correct  the  child,  in  {.ursuauce  of  the  oider  of 
the  father. 

The  child  resists,  rnd  he  resists  with  fon-e. — 
lie  not  only  resists  wiih  force,  but  call-;  his  Mis- 
tress altusivc  names,  and  lai  worso  th;>n  all.  he 
calls  aloud  oa  the  name  of  bis  God>  and  impi  e- 
csaCs  a  curse,  a  bitter. curse,  on  the  head  of  hi; 
instructor,  ^sot  willing  t/i  wrestle  viLh  this 
vonng  i-ebel,  Mrs.  Nusli  requests  her  son,  tlie 
assistant  teacher,  to  place  the  boy  on  U<e  table, 
as  a  Fpectaclo  of  shame  to  the  school.  This  is 
done,  in  a  mild  manner,  in  tliC  mode  related 
hv  the  testimony.  Here  this  atfair  wotjid  have 
rlided,  but  for  the  malicious  and  v/icked  inter- 
ference of  th.e  elder  brother.  Me  had  once 
smarted  under  tiic  lash  lor  his  disobedience, 
and  a  favorable  moment  presented  itself  for  ven- 
g-eance. 

Slily  stealing  from  the  school,  he  flics  to  his 
father,  and,  no  doubt,  teUs  him  a  most  lamenta- 
ble tale. 

What  course,  imder  such  circumstances, 
would  a  prudent,  discreet  parent,,  solicitous  for 
the  future  welfare  and  happiness  of  his  child, 
have  taken  ?  Every  good  father  is  sensible  that 
the  surest  -wav  to  ruin  his  child  is  to  take  kis 


jtort  arainxl  n  warier  s  aulJiority.    He  w^ijld, 
therefore,  first  have  inquired,  with  calmnes*, 
into  Ihe  truth  of  such  reprcentation,  and  if  un- 
founded, a.s  the  event  has  justilled,  would  have 
;  [)unished  the  author.  Or  if  even  there  had  been 
truth  in  Ihe  report,  the  fath(?r  would  rather  have 
j  soMirlit  a  private  J.onfereiice  with  the  Master, 
I  ."rid  widi  reason  have  expcistulaird  on  the  im- 
I  pmpiictv  of  such  cha.sliijemenl. 
I      liut  tiie  defendant  did  not,  uu  this  occasion, 
I  ihink  proper  to  ad.>pt  a  course  nnid,  pacific,  or 
I  ralional.     Indit'-nant  at  the  fallar  ;(;us  idea  with 
I  which  his  mind  was  possessed,  or  rather  desti- 
I  lute  of  any  defiinte  idea,  he  starts  for  the  scluwl. 
j  Incited  wiih  rage  fury  and  n:adiies-,  he  burst 
I  open  the  dcor,  and  rushed  like  a  demon  of  do- 
st ru(;tion  into  this  assembly  «)f  infants,  j'alc 
with  ancrer — his  eyes  Hashing  terrf)r — !iis  {\>\n 
clenclu'd — his  whole  frame  agitated  with  rage 
— in  the  si'uation  in  which  he  has  l)een  de- 
scribed by  the  testimony,  he  was  utterly  desti- 
tute of  reason,  nay,  more  dangerous  than  the 
'Tiost  ferf>c ions  animal — As  such,  it  wis  jusiifiri- 
ble  for  any  person,  by  any  means,  \o  have  ex- 
pelled him  headlong  from  the  school. 

He  enters,  gentlemen,  in  the  manner  I  have 
descril)f'd,  without  any  regard  to  the  sacredness 
of  the  place,  to  decorum,  to  common  decency  ; 
and  with  his  hat  on,  impudently  demands,  with 
an  horrible  oath,  "  ho  has  placed  my  child 
on  that  table  Mr.  Nash  attempts  to  explain. 
The  school  begins  to  be  confused — Iledden  un- 
dertakes to  pacify — the  defendant  storms  and 
rages,  and  all  things  assume  .such  a  threatening 
os;)ccf,  that  the  INIaster  fliea  to  prevent  tiicscho- 
lai-s  from  rushing  into  the  street  in  this  state  of 
trepidation  and  alarm.  At  this  crisis,  Mr.  Hed- 
den  vei  y  properly  requires  the  defendant  to  quit 
the  school.  He  refuses  with  threats  and  bitter 
execrations — raises  his  fist  in  the  attitude  of 
striking  Hedden,  who  tlien  attempts  to  expel 
liim  by  foir  e  trom  the  school.  Here  ensues  a 
scene  of  disgrace,  outrage  and  horror,  so  ap- 
palling to  the  feelings,  so  disgusting,  that  I  s!(all 
not  attempt  a  description,  but  shall  leave  it  to 
yourselves,  aided  by  the  testimony,  to  imagine 
t'le  mortification  of  a  respectable  teacher — the 
fears  of  the  vonng  ladies — the  terror  and  dismay 
of  all — the  injur\'  sustained  by  Hodden — the 
brutalitv  of  the  defendant,  and  the  bloody  catas- 
trophe wilich  terminated  this  disgusting  scene. 

Tiiat  Iledden  was  so  torn  and  lacerated  by 
this  ticrer,  as  to  endanger  his  eye-sight — that 
the  riglits  of  a  teacher  have  been  assailed — 
that  the  sacred  sanctuary  of  a  school  has  been 
polluted,  and  the  peace  of  society  broken  by 
this  defendant,  are  all  too  clearly  proved  to 
admit  a  doubt. 

But  we  have  been  told,  gentlemen,  that  the 
conduct  of  Hedden  provoked  aggression;  that 
he  injured  the  child  in  the  punishment,  and  was 
insolent  to  the  parent.  It  is  not  so.  The  child 
was  not  injured.  It  is  only  the  cunning  of  the 
fither  that  has  framed  this  suggestion,  which  i.- 
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so  faintly  supported  by  the  testimony,  that  even 
tUe  ing-enuity  of  the  couuael  has  not  given  it 
»he  color  of  plausibility.    So  far  was  tlie  con-  j 
duct  of  Hidden  from  being  aggressive,  that  I  , 
am  surpriofcd  he  did  not  Hy  insiantly  to  this  } 
madman,  and,  at  the  first  siglit.  have  thrust  i 
him  heudloug  down  the  steps  of  this  entrance,  j 
The  very  manner  of  the  defendant  was  au  as-  i 
suult    His  threatening  aspect — his  ungovern-  | 
able  fury — his  entrance  into  this  school,  were  ^ 
of  themselves  au  indecent,  uiiju>tifraV»le  attack  ■ 
on  the  Master,  whom  Heddcu,  as  a  son  and  an 
assistant,  was  bound  to  defend.    The  first  step 
taken  by  the  defendant,  was  a  breach  of  the 
peace ;  and  his  very  look  ctmtained  a  declara- 
tion of  war  against  the  whole  school. 

After  the  defendant  came  iulo  the  school 
wiih  his  hat  on,  Ids  fists  closed  for  battle,  to 
say  that  Hedden  could,  by  any  pos>ibility,  have 
been  the  aggressor,  brings  to  mind  the  wolf  in 
tlie  fable,  who,  drinking  in  the  stream  on  the 
hill,  first  accused,  and  next  tore  the  lamb,  wlio 
stootl  drinking  in  the  stream  below,  fordisiurb- 
ing  the  water. 

I  can  oidy  account  for  the  fact  that  the  Mas- 
ter and  liedden  did  not  instantly  hurl  Morris 
out  of  school,  but  by  the  supposition  tl'at  the 
attack  carried  panic  and  dismay  into  the  hearts 
of  all.  Well  it  nught.  What  a  spectH<  le  did 
his  comluct  exliibit  to  little  children  1  A  tiger 
ill  the  sheep-fold,  exciting  terror,  dismay  and 
consternation  in  thf  ilock  ! — And,  geiUlemcn, 
this  defendant  merits  tlie  censure  of  tlie  good, 
the  frowns  of  all  considerate  fathers — the  mark- 
ed punislimcnt  of  pui)lic  justice. 

Before  I  close,  1  beg  leave  to  aJd  a  few  re- 
marks, by  v:av  of  comment,  on  the  impropriety 
of  this  man's  (;()iKluct  in  tramj)ling  on  magi^te- 
'iul  autliofity.  For  myself,  gentlemen,  iVom 
tlje  years  of  my  earliest  infancy,  I  have  been 
taught  to  believe  .hat  a  school  was  a  place  for 
the  improvement  of  manners  as  well  as  of  mind. 
Whenever  I  cnteied  a  school,  1  was  taught  to 
pull  olf  my  hat — to  make  a  bow  of  respect  to  my 
i!  structor — to  march  in  silence  to  my  station, 
;id  if  1  only  whispered,  so  as  to  disturb  others, 
i  was  sure  to  be  punished  according  to  my  de- 
ceits. It  was  this  wliolesomo  discipline  that 
hiis  formtd  in  my  mind  an  habitual  respect  for 
:i!ithority-3-a  love  of  good  order — an  attach- 
menr  to  study,  and  a  sacred  regard  for  that  no- 
>»ie  institution,  a  public  school.  Here  1  first 
fo.itcmplated  civil  society  in  miniature;  and 
learnod,  in  early  years,  that  obedience  and  re- 
spect to  superiors,  that  principle  of  subordina- 
tion which  binds  together,  cements  and  supports 
suciety  in  all  its  various  gradations. 

In  a  school,  where  the  human  mind  is  first 
placed  under  human  care,  to  be  fitted  for  the 
grand  purposes  of  life,  the  child  should  be 
tauglit  to  consider  his  instructor,  in  many  re- 
spects, superior  to  the  father  in  point  of  autho- 
rity. The  infant  mind  early  apprehends  and 
«islinguishes  with  a  purprising-  Bag-a^-itv,  and  is 


more  infiuenccd  by  example  than  precept.— 
When  a  child,  therefore,  sees  his  parent  enter- 
ing the  school,  pulling  olf  his  hat,  and  making 
a  bow  of  respect,  thereby  acknowledging  the 
tutor  for  a  higher  authority — the  respect,  and 
obedience,  and  love,  from  the  pupil  towards 
the  master,  are  strengthened  ;  and  the  princi- 
ple of  subordination  is  engrafted  in  the  miud 
of  the  child,  by  the  iulluence  of  example. 

It  is  by  this  happy  conspiracy  between  the 
tutor  and  the  father,  that  a  new  power — an  in- 
1  lluence  is  acquired  over  the  infant  mind,  which 
I  it  is  the  interest  of  the  parent  to  cherish  and 
{  support,  and  is  of  infinite  importance  to  the 
I  welfare  and  the  happiness  of  society.  "What  a 
j  wretch  must  he  be  who  could  aim  a  blow  at 
I  that  power  I  Yet  of  this  crime  is  the  del'endant 


tonul  authoriti/. 

It  was  to  support  that  important  principle, 
that  a  learned  and  judicious  schoolmaster  said 
to  Charles  11.  in  tlie  plenitude  of  his  power  : 
Sire,  pull  otT  thy  hat  in  my  school — for  if  my 
scholars  discover  that  the  Kin^  is  above  me  in 
authority,  they  will  soon  cease  to  respect  me." 
And  although  the  turbulent  and  unthinking 
Morris,  on  this  occasion,  dared  to  trample  on 
this  sacred  principle,  that  august  and  accom- 
plished prince  pulled  otf  his  hat,  to  demonstrate 
by  exam})lc,  that  magisterial  authority  should  be 
supported  and  protected  even  by  the  monarch. 

And  now,  gentlemen,  what  ought  to  be  done 
with  that  rash  and  passionate  man,  whose  ungo- 
vernable rage  has  driven  him  into  one  of  the 
most  respectable  institutions  of  our  country — 
into  an  extensive  school  of  harmless  innocents; 
and  who,  in  that  sacred  place — at  the  very  Al- 
ji  tar  of  Science,  has  displayed  the  ferocity  of  a 
jl  tiger,  prostrating  that  altar,  and  inhumanly 
jj  violating  the  person  of  the  Master  ^  May  he 
j  I  feel  the  weight  of  law  in  court;  and  out  of 
I  court,  may  he  meet  with  merited  sconi. 
j     By  Uip:  Court — delicei-cd  hy  the  Recorder. 
j  Gentlemen  of  the  jury,  the  rules  of  law  appli- 
I  cable  to  this  case  arc  plain  and  simple.  Eve- 
i  ry  Master  has  a  right  to  correct  his  scholar 
1  with  moderation  ;  and  as  long  as  he  confines 
j  himself  within  proper  bounds,  is  protected  in 
I  law.    In  this  case,  no  fault  in  the  mode  or  ex- 
1  teat  of  th<.'  j)unishment  of  this  child  can  be  rea- 
I  sonabiy  imputed  to  the  Master,  the  Mistress,  or 
j  Hedden  ;  the  correction  was  mild,  without  pas- 
I  sion,  and  not  exercised  with  any  degree  of  se- 
\erily. 

'J  he  fatlier,  without  doubt,  had  a  right  to  go 
into  the  school  to  make  inquiry  relative  to  the 
truth  of  the  representation  made  by  the  elder 
brother  ;  but  he  had  no  right  to  enter  into  the 
school  in  a  passion,  and  commit  a  breach  of  the 
peace. 

It  will  be  your  duty,  on  this  occasion,  to  de- 
termine who  was  the  first  aggressor;  and  if 
you  find  that  the  defendant  first  committed  aw 
assault  on  Hedden,  it  will  be  your  duty  to 
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find  liitn  ;^"iiilt\ .  Hliotild  vo\i,  moreover,  })'Aicvc, 
that  after  the  dofeudaat  was  suUcred  to  rise  by 
Iledden,  he  :ig-uin  commenced  the  contest,  or 
struck  Iledden  after  he  was  down,  and  at- 
tempted to  pluck  out  his  eye,  30U  must  un- 
doubtedly pronounce  iiim  g-iiilty,  even  should 
you  believe  that  Iledden  commilted  the  first 
assault  ;  because  a  man  has  no  rig^ht  to  employ 
more  force  than  is  absolutely  necessary  in  re- 
pelling- an  attack. 

Tlie  court  also  charg-c  you  to  return  with 
your  verdict  should  it  be  apfainst  the  defendant, 
the  fact  as  you  may  lind, whether  the  defendant, 
during-  this  atfray,  did  attempt  to  deniive  hi-> 
adversary  of  an  eye  ;  for  the  decision  of  the  jury 
on  that  point,  will  furnish  a  criterion  to  the 
court  in  a(Bx.ing'  the  punishment. 

The  jury  pronounced  tlie  defendant  general- 
ly gruilty. 

Bi/  the  court,  in  pronounchv^  sentence.  There 
are  some  circumstances  in  this  case,  which  ihe 
court  has  considered  in  mitigation  of  tlie  punish- 
ment.   Meddcn  Avas  a  very  young  mau  ;  the  | 
defendant  a  man  in  years,  and  the  head  of  a  1 
family.    The  conduct  of  Iledden,  in  ordering-  i 
a  man  older  than  himself  to  quit  the  sciiool,  ( 
perhaps  was  not  the  most  discreet  course  which  j 
could  have  been  taken  to  allay  the  fervor  of  a  ! 
mind  under  the  strong-  influence  of  passion. 
The  court  also  understand  from  tlie  counsel, 
that  suits  have  been  commenced  ag-ainst  the 
defendant  for  private  damages.    Under  these 
circumstances,  the  court  think  proper  to  impo>«e 
a  fine  of  $20  on  the  defendant,  and  to  require 
from  him  a  security,  by  recog-uizance,  himself 
in  the  sum  of  $500,  and  two  sureties  in  the  sum 
of  $2oO  each,  to  keep  the  peace  g-enerally,  and 
especially  towards  William  B.  Iledden. 

SUMMARY. 

Jacob  Hoogland^  young-  in  years,  but  old  in 
guilt,  was  indicted,  tried,  and  tbund  g-uilty  on 
three  several  indictments,  for  petit  Hrceny,  in 
stealing-  the  bible  and  prayer-book  of  George 
W.  Murra}',  and  the  prayer  books  of  Thomas 
W.  Hoyt  and  David  Longvvorth,  from  the  pews 
of  these  gentlemen,  in  St.  John's  Church.  He 
was  also  indicted  for  stealing  a  hog,  but  no  evi- 
dence appearing,  he  was  acquitted  from  that 
charge.  This  is  the  lad  referred  to  in  the  speech 
of  Dr.  Graliam,  reported  in  John  Carlock's 
case,  ante,  p.  29.  He  was  sentenced  to  the 
City-prison  sixty  days  on  each  of  the  two  first 
mentioned  indictments,  and  thirty  days  on  the 
last  of  these  ;  the  second  term  of  time  for  which 
he  was  sentenced,  to  commence  immediately  on 
the  expiration  of  the  first,  and  the  third  on  the 
expiration  of  the  second. 

Hercules  Stephens,  a  black  man,  during  this 
term  was  tried  on  two  several  indictments ;  the 
one  for  stealing  three  pieces  of  muslin,  of  the 
value  of  $2C->,  the  property  of  John  Given  and 
Myndert  Van  Schaick  ;  the  other  for  petit  lar- 


ceny, in  stealing  five  co'.ton  sii;nvl.s,  of  the  value 
of  ^10,  owned  by  the  same  gentleman.  He  iva« 
seen  coming  out  of  the  store  willi  the  inu>>lin, 
which  was  in  a  box  with  olh;  r  i»ieccs  in  the 
store  chamber.  The  properly  w  ns  taken  out  of 
his  haiuh  and  returned  to  the  store,  where  the 
pieces  exactly  filled  up  the  place  from  which 
they  had  been  taken.  O/se  of  the  owners,  on 
being  sworn,  did  not  swear  positively  that  the 
musljn  wliich  was  returned  was  stolen,  and  the 
jury,  uniler  the  charge  of  the  court,  acquitted 
the  pris<jnrr. 

Before  the  Sessions  closed,  he  was  arraigned, 
tried,  and  fi>und  guilty  on  the  second  indict- 
ment, for  stealing  the  shawl,,  after  he  had  been 
acquitted.  JIc  was  sentenced  to  the  City-pri- 
son for  eighteen  months. 

Williaia  Deshaij  was  indicted,  tried,  and 
found  guilty  of  stealing  a  yawl  boal,  of  the  value 
j  of  $J0,  the  properly  of  James  Sprags.  The 
j  boat  was  stolen  at  Corlaer's-hook,  and  brought 
I  to  the  New-market  Slip,  and  sold  to  a  Mr.  Ha- 
gerty  for  $<{,  the  prisoner  alleging  that  he 
I  boiiglit  It  last  fall.    The  owner  came  and  re- 
claifued  his  boal. 

Anthony  Godfrey  M'as  indicted,  tried,  and 
found  guilty  of  stealing  three  barrels  of  pork, 
the  property  of  Edwaid  Lowerce.  The  prose- 
cutor is  an  inspector  of  beef  and  pork,  and  the 
property  stolen  was  in  his  possession  for  inspec- 
tion. The  prisoner  worked  with  him,  and  about 
a  week  before  the  trial,  he  procured  acartman 
and  took  away  the  pork  late  at  night,  and  car- 
ried it  to  the  house  of  Margaret  Murphy,  in 
Mott-st.  and  informed  her  that  his  master  had 
broken,  but  liad  turned  him  out  the  pork  for  his 
wages,  requesting  her  to  receive  and  keep  it 
for  him. 

Alexander  Morgan,  jun.  was  indicted,  tried, 
and  found  guilty  of  stealing  a  silver  watch,  of  ihe 
value  of  $20,  the  pjoperty  of  Anthony  B.  Cleve- 
land. He  came  into  the  waich  j^hop  of  this  gen- 
tleman frequently  to  see  Xathan  H.  Bowles,who 
was  a  partner  of  Cleveland  in  the  watch  making 
business,  and  stole  the  property,  and  carried  it 
to  another  watch-maker  to  get  it  repaired.  The 
prisoner,  w  ith  Deshay  and  Godfrey,  were  sen- 
tenced to  the  State -prison  each  for  three  years 
and  a  day. 

This  term  there  were  eleven  sentenced  to 
the  City-prison  for  dilFerent  periods  of  time. 

The  Grand  Jury  during  tliis  term  found  se- 
venty indictments. 

MAYOR'S  COURT. 

March  Term,  1816. 

The  Hon.  RICHARD  RIKER,  Recorder. 

John  L,  Broome,  Clerk. 

There  were  two  hundred  and  sixty-eight 
writs  issued,  returnable  this  term  ;  one  hundred 
and  ninety  of  which  were  returned  served,  and 
seventv-oue  causes  were  noticed  for  trial. 
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No.  4. 


AT  a  COURT  of  GENERAL  SESSIONS  of 
the.  Peace,  holdcn  in  and  for  the  Citv  and 
county  of  New-York,  at  the  City  Hall  of 
tile  said  City,  on  Monday^  the  1st  day  of 
Api'il,  in  the  year  of  our  Lord  one  thousand 
cig-ht  hundred  and  sixtsen — 

PRESENT, 

Tlie  Honorable  ^ 

JACOB  RADCLIFF,  .Mayor  of  Justices 
the  City  o/A^eic-York  \   of  the 
GforgeBuckmaster,  >  \  Sessions. 

REUBF.N  MuNsoN,         \  ^^^^^rmen  J 
JoH>  KoDMAN,  District  Attorney. 

Macomr,  Clerk. 
GRAND  JURORS. 
Gilbert  Aspinwai.t,,  Foreman, 
Benjamin  W.  Rogers,     Stephen  Baker, 
Abraham  S.  Hallf.tt,  Jo.in  Batti.n, 
Abraham  Bloodcood,     Solomo.n  liEvv,  ; 
Nathamel  Lawrence,  Nath'e  IVI-Vickar 
Albert  Anderson,         Collins  Reed, 
Ja3ies  Jenkins,  Lewis  Ford, 

Jonathan  Lawrence,     \N  illiam  Ogde5 


Robert  S.  Rokinso.v, 
Damel  Sullivan, 


John  Shute, 
Baltus  Moore. 


JEREINHAH  HH.L'S  CASE. 
Hawkins,  Counsel  for  the  prosfcitfion. 
Wilson,  Wyma.\,  Sam?  son,  &i  N.  B.  Gra- 
ham, Counsel  for  the  prisoner. 
In  the  traverse  of  an  iiitlictnunt  under  the  statute  for  re- 
ceiving stolen  goods,  knotving  tlieni  to  be  suc  h,  t!ioii-ii 
the  thief  is  a  competent  witiu-ss,  vet  should  his  tesii- 
mony  in  relation  to  such  knowledge  be  uncoi  roboniteW 
by  other  testimony  or  strong  circumstances,  the  Jurv 
is  justified  in  di-^carding  his  testimony,  especially  where 
he  swears  a;  linst  a  man  of  general  good  character. 
The  testimony  of  a  thief  will  not  be  believed  bv  the 
Jury  unlesfs  fully  corroborated. 
This  was  an  indictment  traversed  during- 
the  last  January  Term,  founded  on  (he  13th 
section  of  the  statute,  (vol.  1.  N.  R.  L.  p.  410) 
for  receivings  a  larg-e  quantitv  of  ^oods  stolen 
from  George  S.  Wise,  by  Joseph  D.  Ando, 
knoM'ing-.  them  to  be  stolen. 

i/ai"A.'?;?«openedthecase  onthe  part  of  the 
prosecution  by  observing  to  the  Jury  that  there 
was  a  class  of  men  in  this  city,  licensed  by  tlie 
Corporation,  and  placed  in  a  situation  to  take  an 
advantage  ol  the  young-  and  inexperienced,  to 
lead  them  step  by  step  m  tlie  path  of  vice  until 
they  are  involved  in  ruin  :  that  class  or  descrip- 
tiou  of  persons  was  pawnbrokers.  They  were 
frequently  the  receivers  of  stolen  goods,  and  se- 
duced, by  their  wiles,  Clerks  and  Aporentices 
to  betray  their  trust.  He  then  proceeded  to 
detail,iu  a  brief  manner,  the  testimony  on  behalf 
ot  the  prosecution  ;  after  which  he  called  on 
J  oseph  D.  Andojtiic  peison  who  stole  the  goods, 


and  sold  them  lo  the  defendant.  His  testimony 
was  ob  ected  to,  on  the  ground  that  he  was  a 
principal  in  the  felony,  but  it  was  decided  by 
the  Court,  that  his  credibility  and  not  his  compe- 
tency was  alFected  by  that  circumstance. 

This  Avitness,  a  young  man  of  good  external 
appearrir»cc,  on  being  sworn,  stated,  that 
George  S.  Wise  was  a  purser  for  the  Navy,  and 
kept  a  large  clothing  store  in  William  street,  in 
which  Lynch  was  the  head  clerk,  and  himself 
was  also  clerk  in  the  store.  The  witness  first 
became  acquai'itcd  with  the  defendant  in  June 
last.  He  called  at  the  defendant's  shop,  and  of- 
fered to  sell  a  black  silk  handkerchief,  which  he 
stole  out  of  the  store.  The  handkerchief  was 
worth  fourteen  or  fifteen  shillings, but  the  defen- 
dant only  gave  him  six  shillings.  The  defendant 
told  him,  that  if  he  had  any  thing  more  he  should 
be  glad  to  purchase  of  him,  but  that  he  must  ex- 
pect to  sell  at  a  sacrifice  at  a  pawnbroker's. 

The  next  evening  the  witness  brought  him 
more  of  the  same  kind  of  goods,  and  sold  them 
for  the  same  price  ;  and  on  an  enquiry  made 
by  the  defendant,  the  witness  informed  him  that 
lie  lived  at  ZOO  Water-street,  and  that  his  name 
was  Thomas  Brown,  which  representation  was 
wholly  false. 

Tiie  witness  (according  to  his  statement)  sold 
to  the  defendant  at  divers  times,  about  130  of 
those  handkerchiefs, at  six  shillings  each,  twelve 
I  shirts  worth  $3  50  each  at  seven  shillings,  three 
pea-jackets  worth  $10  each  at  fifteen  shillings, 
and  other  articles  to  a  considerable  amount, 
for  much  less  than  their  value. 

After  the  witness  had  sold  the  handkerchiefs, 
he  was  fearful  that  an  inventory  of  the  goods  in 
the  shop  would  he  made,  and  that  he  should  be 
detected.  He,  therefore,  applied  to  the  priso- 
ner, disclosed  to  him  his  true  situation,  and 
g;ai'e  him  to  understand,  that  the  goods  were 
stolen,  though  he  was  not  sure  he  informed 
him  in  so  express  terms.  He  requested  the  de- 
fendant to  re-deliver  the  handkerciiiefs  to  place 
back  in  the  store,  until  after  such  inventory  was 
taken,  which  request  was  denied. 

Afterwards,  when  the  witness  called  upon  the- 
defeudant,  he  inquired  of  the  witness  how  he 
had  avoided  the  difficulty,  who  replied  that  he 
had  credited  the  goods  on  the  books.  After 
this  disclosure,  the  witness  sold  the  defendant  a 
greater  quantity  of  goods  than  before. 

It  appeared  on  the  cross-examination,  that 
this  witness  lived  beyond  his  income  as  a  clerk, 
by  frequenting  taverns,  and  other  houses,  as  he 
expressed  himself,  tiiat  his  ill-gotten  gains  were 
tlius  expended  ;  and  that  in  December  last,  be- 
ing accused  of  the  felony  by  Lynch,  the  head 
clerk,  he  took  Lynch  aside,  told  liim  the  whole 
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story,  and  begged  ol"  liioi  doI  to  bring  lurn  lo  ] 
puuisbrnent. 

It  appeared  hy  tbe  testimony  of  Lyncli,  lb;i! 
having  missed  a  large  quantity  of  t!ie  goods  j 
from  the  store,  he  wasronfideut  that  tbey  hud 
been  taken  away  by  Ando  ;  that  he  tber<-Uf)oii  I 
accused  him  of  the  crinic,  and  that  Ando  at  firbl  ! 
boldly  denied  it,  but  at  length,  (as  tlie  witnt  s^  ! 
thouglit)  deeply  penetrated  hy  contrition,  lie  • 
trembled,  and  disclosed  to  the  ivituess  tbe  Kbole  i 
transaction.  j 

The  next  day  Lynch  went  to  the  store  of  the 
defendant,  and  found  many  of  tbe  article-,  the  I 
principal  jiarl  of  which  was  exposed  lorj^aie  at 
the  window.    The  dofendanl's  shop  is  in  Chat  -  I 
ha.m-strcet.  ' 


ntid  lion  fwllen.  disgriccd  and  ruined,  ihcmran- 
e  t  rc|>lile  in  the  creation  is  an  Angel  of  light 
co'iipared  witb  tbi>  abandoned  profligate.  And 
yet  be  appears  against  a  respectable  citizen, 
and  \  ouare  sljorlly  to  be  called  uf>on,gentlcmcn, 
to  |,ronoiincc  the  defendant  gtnlty  from  such 
tc-^tiinoriyl  U  there,  liien,  a(iy  safety  in  society  ' 
Cuiild  either  of  the  Jurors  be  safr,  if  credence, 
fur  a  moment,  sbouM  be  given  by  twelve  men 
to  sui-h  a  witness  .'  Was  it  possible,  nay,  was  it 
requisite,  to  prove  the  converge  of  tliat  stated  by 
this  witiu  vs  *  Thi>  ih  lo  be  an  important  deci- 
sion in  the  annal^  of  this  ("r)urt,  an«l  the  import- 
ant question  was  to  be  decided  by  the  Jury, 
whether  a  man  stained  with  the  blackest  crimes, 
shall  lijve  the  power  to  destroy  tbe  reputation 


A  number  of  witnesses  were  called  on  beh. ill"  1 .  of  an  honest  man,  and  subject  him  to  pnnish- 


of  Ihe  defendant,  who  fully  established  his  gen 
era  I  good  character. 

Wilson  said,  that  with  tlic  Counsrl  on  belialf 
of  the  prosecution,  he  was  equ  <lly  rcaiiy  i<i  de- 
precate the  existence  of  any  cluss  of  men  in  this 
city,  calculated  to  seduce  and  load  aslntv  from 
the  paths  of  rectitude  the  young  a-id  inex- 
perienced ;  but  the  case  pro>?e!ited  did  not,  in 
his  mind,  assume  that  aspect.  J I  is  client,  a  gen- 
tleman, whose  good  name  was  of  itsLlfsullicient 
to  give  tbe  lie  to  every  syllable  uttered  by  the  j 
principal  witness,  was  selected  by  the  public  j 
prosecutor  as  a  victim  ;  while  that  witness,  with  • 
infamy  itself  stamped  on  his  visage,  was  -ulfered  | 
to  escape  with  impunity.    The  .Jurors  \vere  re-  j 
quired,  by  the  public  prosecutor,  on  the  bare 
uncorroborated  assertion  of  that  wretch,  to  lind 
that  the  defendant  knew  these  goods  to  be  sto- 
len I — Is  there,  then,  to  be  no  distinction  be-, 
tween  virtue  and  vice  ?    Was  it  possible  liiat  uU  , 
the  future  hopes  and  prospects  of  his  client  I 
— all  his  well-earned  fame— nay,  all  that  can  ; 
reader  life  itself  desirable  to  an  honest  man,! 
'should,  at  once,  be  blasted  by  the  foul  breaih  ; 
of  contagion  itself?  I 

Look,  gentlemen  of  the  Jury,  at  the  foul  clia- ' 
racier  «f  the  principal  witness,  established  by 
his  own  showing.  Having squander'?d  his  wag. s; 
by  living  beyond  his  income,  he  imposed  on  the 
defendant  by   false  .  names,  false  pretences, 
and  expended  the  property  of  his  employer,  in 
taverns  and  brothels!    He  was  a  thief  from  j 
choice,  not  from  necessity.  His  was  not  the  si- 


ment  to  screen  him- elf,  or  to  gratify  the  maligni- 
ty of  others. 

ISo,  said  the  Coun>c  1,  I  speak  not  as  the  advo- 
j  cate,  but  in  the  proud  triumpli,  the  confidence 
i  of  truth,  tliat  tlie  Jury  will  immediately  exciil- 
!  pate  the  defendant  from  the  thraldom  in  which 
I  lie  has  been  placed  by  the  barefaced  villany  of 
this  witness,  and  re  store  him,  as  he  ever  has 
i  -liown  him"ielf,  a  worthy  incinbcr  of  soci- 
1  ely. 

Samjmtm  regretted  that,  in  so  piain  a  case,  it 
J  should  be  considered  necessary  to  say  a  single 
i  word  in  the  defence. 

:     Hero  is  a  yonng  man,  of  the  blackest  charac- 
i  ter,  arrayed  against  an  honest  respectable  citi- 
j  z.jn.    True,  he  is  a  pawnbroker  ;  but,  said  the 
1  Counsel,  it  would  be  extremely  wrong,  merely 
i  through  prejudice  lo  that  description  of  persons, 
to  convict  the  defcidant ;  for  if  he  is  found  guil- 
ty, there  can  be  no  otiier  rea-S'jii — except  that 
he  is  a  pa\v  nbroker. 

Goullcmen,  saiJ  he,  is  it  to  such  a  character 
as  this  young  man  you  can  look  for  truth  .' 
With  a  very  little  truth,  he  is  guilty  of  stringing 
together,  on  this  occasior;,  a  great  number  of 
a))Oininaule  lies,  and  you  lind  him  felling  every 
thing  a  cunning  mind,  terlilein  mischief,  could 
suggest.  The  wh(jle  cauio  is  to  turn  on  the 
knowledge  of  the  defendant  tljat  the  goods  were 
stolen,  and  that  knowledge  to  be  derived  from 
the  story  of  this  thief  of  thieves. 

Here  t!ie  Counsel  dwelt  some  time  on  the  tes- 
timunv  of  Ando.    liut  said  he,  do  I  dwell 


tuation  of  the  poor  houseless  wanderer,  destitute  .j  oa  his  story  ?    Were  il  not  that  tlie  goods  were 


of  bread  and  employment,  or  that  of  the  poor  j 
friendless  outcast,  bogging  from  door  to  door, 
and  depending  en  the  mercy  of  a  merciless 
world.  No— his  external  appeai'auce  forbids  j 
the  conclusion.  Fortune  smiled  on  him — friends  j 
surrounded  him — he  was  placed  in  a  situation  j 
of  trust  and  responsibility  :  and.  Oh  !  what  an  i 
opportunity  presented  itself  for  him  to  become  ! 
an  ornament  to  society — an  honor  to  his  friends,  j 
had  he  not  in  an  evil  hourheen  allured  by  tlie  j 
gilded  bait  of  temptation;  From  that  moment  his  I 
guardian  genius  fled  forever — the  radiant  sun  j 
oi  his  prosperity  was  overcast  with  black  clouds,  I 


found  at  liie  shop  of  the  defendant,  I  should  not 
believe  a  word  be  has  said.  This  fellow,  after 
deceiving  every  body  else,  hopes  to  deceive  the 
Jury,  who  to  guard  themselves,  ought  to  disbe- 
lieve every  word  be  has  said. 

You  have,  geiUlenien,  thii  dilemma,  cither  he 
is  a  thief  and  stole  the  goods  and  you  have  a, 
thief  for  witness,  or  he  is  no  thief,  and  no  goods 
were  stolen,  and  then  there  can  be  no  man 
convicted  as  receiver.  Before  you  can  con- 
vict in  this  case,  being  yourselves  sworn,  you 
must  ratify  his  oath  by  yours. 

The  mind  of  this  witness  is  so  organized  tlral 
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be  cannot  sperik  trutb.  As  a  crnck'd  \  iol  pro- 
duces sounds  harsh,  graiing  aud  discordant,  and 
the  sweet  sound  of  music  resounds  not  to  the 
vibration  of  its  strings,  so  the  Jiarsh  discordant 
strains  of  falsehood  naturally  flow  from  tlie  pol- 
luted lips  of  this  witness.  Tity  it  is  tiiat  l:c  was 
not  scouted  out  of  Court,  with  the  execration  ol 
every  man  present  upon  his  infatnous  head. — 
This'impudent,  hardened  v.  retch,  wlien  detect- 
ed in  his  villainy,  trembied  throug-li  contrition  I 
But,  mark,  g-entlemen,  when  publishing  liis  own 
infamy  before  the  world  within  these  walls,  he 
did  not  tremble.  When  he  fearod  just  punish- 
ment he  trembled;  whou  he  was  assured  of  an 
ill-earned  impunity,  he  trembled  no  more  ! 

Why,  g-entlemen,  should  he  be  g-ratified  by 
your  verdict  against  the  defendant,  lie  ought  to 
be  carted  round  the  street  in  acliair  in  triuinpii, 
and  proclamation  should  be  made  before  him  of 
his  infamy  and  your  credulity.  But  he  sold  the 
goods  to  the  defendant,  and  hoatstly  informed 
him  they  were  stolen  ;  and  the  defendant,  w  ith  a 
full  knowledge  that  the  goods  were  stolen,  in- 
stead of  bundling  them  od'  tc  an  auction  mom, 
receives  them  from  tinic  to  time,  and  sticks 
them  up  on  a  pole  in  Chatham-street  for  sale  ! 
The  Counsel  concluded  by  declaring  his  full 
confidence  that  the  Jury  would  acquit  the  de- 
fendant. 

Ilawkina^  on  behalf  of  the  prosecution,  com- 
menced by  saying,  ti'  at  if  he  had  not  been  per- 
fectly acquainted  with  the  gentlemen  who  hud 
preceded  him,  he  should  have  believed  they 
were  arguing  to  gain  time.  Ahich  had  been 
said  of  the  honesty  and  respectability  of  the  de- 
fendant, and  of  tlie  extreme  hardship  of  his  being 
arraigned  for  this  misdemeanor,  l^le  ought  rather 
to  felicitate  himself  that  he  is  not,  at  ihia  mo- 
ment, on  his  trial  as  a  princij)al  in  this  felony. 
Why  ought  he  not  thus  to  be  tried  ?  Is  the  gild- 
ed, accomplished  seducer,  who  tiiumphs  over 
ruined  innocence,  less  an  object  of  public  exe- 
cration than  the  female  he  has  seduced  And, 
gentlemen,  is  the  man  in  business,  the  man 
whose  experience  in  life  and  sense  of  responsibi- 
lity, and  whose  weight  of  years  should  have 
rendered  him  an  example  to  youth,  less  a  felon 
than  the  young  inexperienced  man,  seduced  by 
the  gilded  bait  of  temptation,  and  encouraged 
by  such  a  man  to  proceed  in  the  wily  paths  of 
iniquity  ?  The  Counsel  had  an  important  duty 
to  perform ;  so  had  the  Jury.  It  was  not  from 
malevolent  motives,  it  was  not  merely  because 
the  defendant  was  a  pawnbroker,  that  this  pro- 
secution was  instituted  ;  but  it  was  for  the  sake 
of  public  example,  to  prevent  this  description  of 
persons  from  decoying  and  seducing  servants 
and  apprentices  to  steal  that  property  confided, 
■necessarily,  to  their  charge.  And  I  do  aver, 
for  it  is  a  fact,  well  known  to  the  police  of  this 
city,  that  whenever  it  becomes  necessary  to  in- 
stitute a  search  for  stolen  property,  the  best 
place  to  search  is  at  the  pawnbz'okers. 

I  therefore  call  on  the  Jury  as  the  guardians  of 


!  the  public  morals,  to  weigh  well  the  circUni" 
stances  of  this  case,  and  decide  as  their  con- 
sciences dictate.  I  am  ready  to  concede  to  the 
gentleman,  that  the  single  uncorroborated  re- 
lation of  a  principal  in  a  felony,  should  be  re- 
ceived by  a  discreet  Jury  with  allowance,  yet, 
I  aver  the  law  to  be,  that  even  in  cases  of  life 
and  death,  siich  testimony  has  been  considered 
sulJicient  to  convict  the  oifendtr. 

The  Counsel  hero  expatiated  on  the  testi- 
mony of  Audo,  which  he  averred  to  be  perfectly 
consistent:  and  combined  with  the  testimony 
of  Lynch,  (by  which  it  was  corroborated)  and 
also  with  the  intimate  nature  of  the  transaction, 
was  sulEcient  to  set,  even,  cavil  at  defiance. 

The  appearance  of  this  young  man,  was  of 
itself  sufficient  to  have  roused  the  suspicions  of 
an  honest  man.  His  exterior  indicated  that  he 
was  a  Cleik  in  a  store,  yet  laige  parcels  of 
these  goods  arc  received  from  time  to  time,  and 
a  part  of  them  are  found  in  the  shop  of  the  de- 
fendant, and  are  here  produced  before  you. 
This  part  of  the  evidence  is  admitted  to  be  true  ; 
nor  does  the  circumstance  of  exposing  the  goods 
for  sale  at  his  window  operate  in  his  favour,  for 
he  knew  them  to  be  goods  of  the  same  kind 
which  were  exposed  in  a  thousand  other  places 
in  the  city.  The  defendant  appears  before  the 
Jury  under  strong  circumstances  of  suspicion^ 
and  if  the  equivocal  act  of  producing  a  number 
of  w  itnesses  to  swear  to  general  good  charac- 
ter, were  sufficient  to  exculpate  the  defendant 
from  sulfering  for  a  specific  offence,  clearly  es- 
tabli«5hed,  in  vain  may  the  community  attempt 
to  bring  the  hardened  olTender  to  punishment — 
in  vain  may  a  vigilant  police  bind  and  drag  the 
victim  of  crime  and  iniquity  to  tli€  altar  of 
justice. 

By  the  Court ^  delivered  by  bis  honor  the 
Mayor. 

Cenllemen  of  the  Jury  : 

The  important  point,  in  this  case,  for  yowv 
determination,  is,  did  the  defendant,  at  the  time 
he  recei\  ed  these  goods,  kmxo  them  to  have  been 
stolen  ?  It  is  not  necessary  that  the  thief  should 
be  convicted  before  the  receiver  can  be  brought 
to  justice.  The  question  of  the  knowledge  of 
the  defendant  that  the  goods  were  stolen,  de- 
pends solely  on  the  credibility  of  Joseph  D. 
Ando,  the  principal  witness  on  the  behalf  of 
the  prosecution.  Formerly,  the  rule  of  evi- 
dence was,  that  an  accomplice  in  the  commis- 
sion of  a  felony,  was  not  a  competent  witness, 
and  even  after  the  rule  was  altered,  by  which 
an  accomplice  was  declared  competent,  another 
rule  was  established,  that  the  testimony  of  such 
a  witness,  standing  alone,  uncorroborated  by 
other  testimony,  was  insufficient  to  produce  a 
conviction.  The  decisions,  however,  on  which 
these  rules  of  evidence  were  founded,  have 
been  overruJcd  by  a  train  of  recent  authorities  ; 
tlie  question  is  now  referrible  to  the  credibility 
of  the  witness. 

But,  although  tins  was  now  the  established 
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rule  of  evidence,  it  behoves  the  Jury  to  weigh 
wvW  tlie  circumstances ;  and  where  a  fair  un- 
blemished cliaracter  was  to  stand  or  fall  by  the 
iestimony  of  a  wilness,  who  in  his  statorneni 
necessarily  discloses  his  own  turpitude,  it  would 
be  extremely  dangerous  for  a  Jury  not  to  scru- 
tinize such  testimony  wiih  grr*;it  care.  In  no 
case  can  tlie  same  credence  be  given  to  such 
testimony  as  to  that  of  au  honest  man,  stand- 
ing unimpeaclied. 

His  Honor  iierc  recapitulated  the  facts  and 
circumstances  in  the  case,  and  concluded  by 
repeating  to  the  Jury,  that  the  knowledge  of 
the  defendant  that  the  goods  were  stolen,  de- 
pended solely  on  tlie  testimony  of  the  young 
man  who  stole  them  :  opposed  to  this  testimony, 
is  the  general  good  character  of  the  defendant, 
combined  with  the  circumstance  that  the  gooiis, 
when  found  in  the  shop  of  tlie  defendant,  were 
hot  concealed,  but  exposed  for  sale. 

The  Jury  found  the  defendant  nut  Guilt/j. 

(robderv.) 
JOHN  NOKHIS'  CASK. 

To  rob  a  man  of  money  or  other  things,  however  s>nia|l 
may  be  the  amount,  is  |)uniijhable  with  iini>ri;>utiiiR-iit 
in  the  State  Prisou  for  life. 

The  prisoner  was  indicted  for  a  robbery  com- 
mitted on  Edward  Kykeman,  by  wljo^e  testi- 
mony it  appeared,  that  some  time  duririg  the 
last  month,  between  the  hours  of  twelve  uud  one 
at  night,  at  a  grocery  in  Market-street,  he  took 
out  his  money  in  the  presence  of  the  prisoner  to 
pay  for  some  liquor.  The  prison  r  followed 
him  unto  Baucker-street,  and  seized  him  by  tliL* 
collar,  and  drew  him  by  force  into  a  yard,  and 
then  threatened,  if  he  did  not  deliver  his  inoui  y .  j  j 
he  would  throw  him  into  a  cist.rn  and  drown  h 
him.  j 

Rykeman  told  him  he  had  but  little  money  ;  ji 
but  the  prisoner  persisted  in  his  requisition,  and  \  \ 
(ictually  thrust  his  hand  into   the  waistcoat  ji 
pocket  of  the  prosecutor,  and  rubbed  him  of  j! 
^13.  Tiiis  wunes^  declared  lie  was  Kutingi  crd  ji 
fear.    The  prosecutor  called  tlie  w-.iich,  but  did  |  [ 
not  receive  tin5c  !y  assistcincc.    T^ie  piisou^  •  ; ' 
was  arrested  between  four  and  five  o'clock  tho  | ! 
next  morning,  at  the  same  store  where  he  sau'  \ : 
llykeman.    Tl^e  case  was  fullj'  supported,  and 
iio  evidence  appeared  on  the  part  of  ihc  prison- 
er.   After  the  remarks  of  the  Counsel,  the 
"Mayor  charged  the  Jury,  that  tlia  crime  of 
which  the  prisoner  stood  charged,  consisted  in  jj 
feloniously  taking  the  money  or  goods  of  au-  ji 
other,  in  his  presence,  agamst  his  will,  by  vie-  j" 
lence  or  putting  him  in  fear.  This  was  u  crime 
of  a  more  aggravated  nature  than  Laj-ceny.,  I; 
•imply  considered;  and  that  should  tiie  Jury  1! 
"believe  the  testimony  on  behalf  of  the  pi  osecu-  ;i 
'aon,  it  wou'd  be  their  duty  to  find  him  guilty.  'J 

He  was  found  Guilty  bv  the  Jury,  and  w^as  |; 
sentenced  by  the  Court  to  the  State  Prison  for  j  i 
hie. — the  Coiirt  ')h.-rrving.  nronouuciug  sen-  •' f 


tcnce,  tliat  as  the  punishment  was  declared  in 
the  statute,  in  that  respect  they  had  no  discre- 
tion, however  trifling  the  amount  the  property 
might  be.  '    ^  ^ 

rVEAL  G.  MALCOLM'S  CASE. 
lioDM  A  v  &  Piioi.MX,  Counsel  for  the  proserw 
Hon. 

Dr.  Graham      Du.^kf.,  Counsel  for  the  de- 
ffjulotif. 

An  in(!i(  fnn  iit  ff)r  olttaininif  powls  by  false  prrfi  nccs, 
rannot  h*-  su]>|)orte(l  ni  a  <  ase  where  the  defentlant,  hy 
«  oloiir  of  a  i>nil-pi«v  e,  lile-l  in  the  pr'Kvurlini;  bv  f«>- 
reiufn  atlarhment,  iimler  tin-  laws  of  the  stale  of  Feun- 
6  ,lv:;nia,  !>>  the  defeiul;uit  for  the  prosec  utor,  h.'ul  for- 
cibly ane<>ted  the  j»ro>e(  iitor  in  the  city  of  New- York, 
And  extorted  money  or  ;;r>0(ls  from  him,  even  'should 
it  appear,  that  in  tlie  on^inal  suit  on  whi<  h  (he  pro- 
ceednig:  wa><  founfU  fl,  the  proseeutor  ha<l  merely  lent 
his  name  to  another,  a.s  plaintiti,  anri  had  no  interest 
or  coiM-ern  therein,  which  suit  had  bix-n  !-<  ltled  .seve- 
ral years  before,  by  compromise,  and  that  in  (he  afoi-e- 
saiM  pr(K-ee(Iin<c  the  detVndanl  U-came  bail  for  th<; 
pros'  LUtor  without  his  rocjuest,  knowledge  or  privilv, 
and  for  the  purjxjse  of  iK  iiefiting^  himself,  by  dissolving 
«u<  h  forei»^n  attachment  : 

In  such  a  case,  an  indictment  for  an  Assault  and  Battery 
and  faN-  impriiionmtnt  ran  be  supported. 

it  seems  that  ^>a«</,  rather  than  yora,  is  r ssential  to 
suppoit  an  indictment  for  obtaining  ijooda  by  false 
pieienccs. 

Two  indictments  had  been  founi  again?t  the 
defendant :  the  one  for  ohtairn'ng  gootJs  by  fal-e 
pretences  from  William  L.  Hull ;  the  otlier,  for 
an  Assault  and  Uattery  roiiintilfed  on  tl'.e  same 
person.  Thoy»;  indi{;tmeiits  w.-ie  founded  on 
one  transacdou ;  and  the  Jurors  were  sworn  to 
try  the  defendant  on  both  charges  at  the  same 
time. 

AV'e  .shall  briefly  state  tlie  facts  in  this  very 
singtdar  case,  though  not  in  the  order  in  which 
tliey  were  ridated. 

It  appeared,  that  some  time  in  the  year  1812, 
Peter  W.  Edgell,  an  inhabitant  of  the  city  of 
Philadelphia,  for  some  particular  reason  which 
did  not  appear  in  the  tesiimony,  requested  Hull, 
the  ab<jvc  named  prosecutor,  who  was  then  in 
tlsat  city,  to  perndt  him  to  commence  a  suit  in 
t!ic  iiame  of  Hull  against  John  Welsh,  or  in 
other  word^,  to  lend  liis  name  for  that  purpose, 
upon  an  as.-urancc  that  he  should  sustain  no  in- 
jury by  that  liieans.  Hull  assented,  and  the 
suit  was  commenced  and  prosecuted  bv  Badger 
an  attorney,  who  was  e.^,iployod  by  Edged.  The 
proceedings  were  such  in  that  suit,  that  an 
aw^ard  by  arbitration  for  about  $600,  was  ob- 
tained against  WVdsh.  and  Badger  agreed  to  a 
compromise  made  vvit'n  Welsh,  by  which  he  re- 
ceived the  sum  of  $500,  in  fulf  satisfaction  of 
the  a-ward.  Hull  left  the  city  of  Philadelphia 
in  the  month  of  June,  lol2,  during  which  year, 
and  while  iii  the  city,  lie  became  acquainted 
with  the  defendant,  Malcolm;  but  it  did  not 
appear  that  they  had  any  dealings  together  in 
that  city.  Before  the  departure  of  Hull,  he 
gLo  c      order  tc  Edgeil  to  receive  the  monej 
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recovered  by  the  award,  iu  which  suit,  how-" 
ever,  he  was  a  mere  nominal  plaintiff. 

In  the  spring  of  1813,  Samuel  Darlinj^,  who 
had  a  demand  against  Hull  for  about  $300,  pro-  I 
ceeded  under  the  laws  of  Pennsylvania,  by  a  fo- 
reign attachment  against  Hull, as  an  absent  debt- 
or, the  object  of  which  was  to  obtain  the  money 
recovered  in  the  name  of  Hull  against  Welsh, 
or  sufficient  to  satisfy  his  demand.    The  laws  | 
are  such  in  a  proceeding  by  foreign  attachment 
in  Pennsylvania,  that  on  the  appearance  of  the 
defendant,  hy  Jiling  special  bail,  the  attachment 
becomes  dissolved,  and  the  suit  proceeds  m  the 
same  manner  as  if  a  capias  had  been  originally 
issued;  and  if  ajudgmeat  is  recovered,  the  bail 
becomes  liable,  unless  he  can  render  his  prin- 
cipal.   The  defendant  and  Edgell  were  proved 
to  have  been  very  intimate;  and  it  appeared 
that  in  the  month  of  June,  1813,  the  defendant 
became  bail  in  the  proceeding,  by  foreign  at- 
tachment, in  favour  of  Darling,  against  Hull, 
on  the  request  of  Peters  and  Delany,  attorneys, 
to  whose  care  and  management  tiic  business  of 
Badger,  who  had  left  the  city,  bad  fallen.  It 
further  appeared,  that  this  proceeding,  by  fo- 
reign attachment,  had  been  settled  with  Dar- 
ling;  the  bail  in  which  had  been  entered  by 
the  defendant  without  tl»e  request,  knowledge, 
or  privity  of  the  prosecutor,  who  resided  in  the 
city  of  New- York.    It  further  appeared,  that 
the  defendant,  at  the  time  he  became  bail,  had 
a  full  knowledge  of  the  circumstances  under 
which  the  original  suit  was  commenced,  and  of 
the  situation  in  wViich  it  stood,  and  many  cir- 
cumstances were  produced  to  show  that  the  de- 
fendant had  entered  bail,  rather  for  his  own 
benefit,  than  for  any  other  purpose.    It  did  not 
appear  that  the  defendant  had  received  auy  in- 
jury by  becoming  bail.    Under  the  above  cir- 
cumstances, in  the  beginning  of  !March,  as  Hull 
was  walking  along  Front-street,  in  tliis  city, 
the  defendant  approached  him,  and  after  search- 
ing among  the  papers  in  his  pocket,  said  to 
Hull,  '*  I  have  a  bail-piece  against  you."  Hull 
at  first  supposed  him  not  in  earnest,  but  on  an 
assurance  by  the  defendant  that  it  was  true, 
Hull  said  that  it  must  be  a  mistake,  and  re- 
quested an  explanation,  but  received  no  other 
than  that  he  had  a  bail-piece  to  take  him  to 
Philadelphia,  which  he  should  do  immediately, 
unless  tlie  bue^incss  was  settled.  Whereupon 
he  sei7/ed  Hull  by  the  arm,  as  in  the  act  of 
tlragging  him  off  by  force.    Hull  requested  to 
kp.ow  the  nature  of  the  business,  and  that  he 
Blight  have  the  privilege  of  consulting  Counsel, 
and  for  that  purpose  otlered  to  give  any  reason- 
able security;  but  the  defendant  would  heark- 
en to  no  proposition  of  that  nature,  and  con- 
tined  his  hold.    Hull  perceived  that  the  people 
in  the  streets  began  to  discover  his  situation, 
and  rather  than  to  have  a  mob  collected,  volun- 
tarily went  with  the  defendant  to  the  store  of 
Edgell  above  named,  where  Edgell,  Edward 
M'Guire.  and  others  were..    Upon  their  arrival 


in  the  store,  Hull  again  renewed  his  solicita- 
tions and  offers  above-mentioned,  but  the  de- 
fendant refused  to  give  him  any  further  expla- 
nation or  satisfaction, and  said  that  he  would  take 
him  neck  and  heels  to  Phila.  and  that  if  he  re- 
sisted he  would  blow  his  brains  out.    After  con- 
siderable conversation  in  that  store,  the  defend- 
ant took  Hull  through  several  streets  to  the 
store  of  the  defendant  in  Greenwich-street. 
Previous  to  and  on  their  arrival  at  that  place, 
he  informed  Hull  tliat  he  was  bail  for  him  in  the 
suit  above-mentioned,  but  Hull  did  not  under- 
stand the  nature  of  the  business,  and  the  de- 
fendant still  refused  to  permit  him  to  apply  to 
Counsel,  and  said  llie  boat  was  ready  in  which 
he  was  to  take  him  on  the  other  side  of  the  river, 
on  the  way  to  Phiiadelu'nia.    On  their  arrival 
at  the  defendant's  store,  Hull  finding  his  deter- 
mination, at  length  told  him  that  he  was  ready 
to  agree  to  any  terms  he  should  prescribe  ;  and 
the  defendant  at  length  told  him  that  he  would 
settle  the  business,  if  Hull  would  give  him  his 
watch,  which  was  worth  about  $30,  and  execute 
to  him  his  promissory  note  for  $25,  to  which 
terms  Hull  acceded.    At'tcr  the  delivery  of  the 
watch  and  note,  Hull  requested  a  receipt  on 
the  back  of  the  bail-piece,  which  the  defendant 
had  uniformly  refused  to  let  him  examine.  This 
last  request  was  denied,  and  the  defendant 
thereupon  took  a  paper,  which  during  the  trial 
was  proved  to  be  a  certified  copy  of  the  bail- 
piece,  and,  before  the  eyes  of  Hull,  tore  it  in 
above  twenty  pieces.    It  was  also  proved  by 
several  witnes.'^es,  tliat  the  defendant  admitted 
that  he  knew  the  original  suit  was  settled,  and 
that  he  had  procured  the  bail-piece  for  getting 
as  much  out  of  Hull  as  he  could. 

The  creditors  of  Hull,  at  the  time  of  the  ar- 
rest, were  proceeding  before  the  Recorder  of 
this  city  for  an  assignment  of  iiis  estate,  for  the 
benefit  of  all  his  creditors,  under  the  9th  sect, 
of  the  "  Act  for  giving  relief  in  cases  of  insol- 
vency," (1  vol.  X.  R.  L.  p.  464.)  and  the  notice 
to  the  creditors  was  then  published. 

On  the  production  of  the  above  testimony, 
Drake,  on  behalf  of  the  defendant,  proceeded 
to  address  the  Jury  on  die  charge  for  obtaining 
goods  by  false  pretences.  The  court  intimated 
that  the  indictment  for  that  charge  could  not 
be  supported,  because  it  appeared  by  the  testi- 
mony, that  force  was  employed  to  extort  pro- 
perty from  the  prosecutoi,  rather  than  fraud 
to  deceive  him.  Whereupon  the  Counsel  for  the 
pro-ecution  abandoned  tliat  indictment,  and  the 
opposite  Counsel  contended,  that  the  defendant 
had  a  right  to  arrest  the  prosecutor  on  the  bail- 
piece.  Badjer  had  been  employed  in  the  origi- 
nal suit  for  ihe  prosecutor.  A  proceeding  af- 
terwards, was  instituted  against  the  prosecutor 
by  one  of  his  creditors,  founded  on  the  original 
suit.  Bail  was  entered  by  the  tlefendant  at 
the  special  instance  and  request  of  Peters  and 
Delany,  by  virtue  of  the  authority  emanating 
frmn  Badger,  who  had  substituted  them  in  his 
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I)laco.    The  r(  f|iK.st,  tLcrdbre,  in  c/Tccf,  i)ro-  1 
ci'odeil  from  Hull,  and  llie  entry  of  llic  bail  w  zh 
derived  from  liis  anthurify. 

The  entiy  of  buil  \v;is  a  matter  of  record,  and 
the  hij^hest  Gvidonc(.',  and  ouj^-htto  be  eonsider- 
cd,  after  lliis  lapse  of  time,  '.o  have  been  done 
at  tiie  re(juestof  the  prosecutor.  If  so,  the  ar- 
rest was  justifiable,  and  the  iudictuienl  could 
not  be  suppoi  ted. 

P/ueai.c,  in  a  very  pertinent  address  to  the 
Jury,  aig-ued,  that  the  ori^iiial  suit,  in  which 
Hull  had  no  inttrrest  or  concern,  having  been 
comf)romiscd  and  setted,  no  proeeediii<^  could 
take  place  on  that  suit,  which  could  by  any  pos- 
si[)ility  affu'ct  his  right.  An  o\i)re'-s  ;:tgTeement 
had  been  made  between  Hull  and  Edgell,  that 
the  former  should  suffer  no  injury  f»y  becoming- 
a  nominal  plaintiif  r;>r  the  latter.  The  circum- 
stances under  winch  that  su  t  was  commenced, 
with  its  te'rmination,  were  b  )iin(l  ttj  the  del'end- 
8 lit.  The  defendant  and  KJpcll  wer(^  on  very 
intimate  terms,  and  the  entry  ol  the  bail  on  the 
proceedii'g-  b\  f.irei^n  atlacament,  u  a->  ajiif^}^le  I 
and  contrivance  b«'twct  n  tliern.  It  was  dune  ' 
f  for  the  purpose  of  saving;;  the  diifc-rence  between  ■ 
the  amount  of  the  award  iii  the  ori;^inal  suit, 
and  the  sum  claimed  by  Dai  ling-.  liy  entering-  ' 
bail  in  the  proceedirij^  by  foreijjn  attachment,  ! 
the  defendant  in  clfcct  became  bail  for  his  own  1 
benclit  ;  for  on  dissolving-  that  attachment,  he  ' 
was  entitled  to  the  amount  of  the  award;  and  . 
even  if  he  had  been  conipelled  to  pay  the 
amount  of  the  claim  of  Darliiij!;-,  a  balance 
would  have  remained  of  about  $IG0.  He  could 
not  tiierefore,  by  any  j)ossibiliiy,  have  become 
a  sufferer.  Indeed  it  is  not  pretended.  To 
take  a  certified  copy  of  the  bail-piece,  filed  in 
a  procecdinir,  without  the  request  r  knowledge 
of  Hull,  with  a  full  knon  lcdge  too  tliat  the  ori- 
g-inal  suit  was  commenced  by  ffull,  merely  as  a 
nominal  plaintiff,  and  that  it  had  been  settled, 
-  three  years  ag-o,  in  the  manner  stated  by  ihe 
testimony  ;  to  arrest  Hull  <>H^iTii<;  hail-piece,  in 
a  proceeding-  which  wci4  also  settled,  at  the  very 
time  wiien  the  creditors  of  Hull  wero  proceed- 
ing to  obtain  an  assig^nment  of  his  estate,  under 
the  Act  of  insolvency,  and  when  the  deferuJant 
knew  that  he  could  not  le-ave  tlie  city,  and  to 
extort  money  by  force  nndin*  such  circumstan- 
ces, was  so  glaring-  an  outrage,  that,  iu  the 
opinion  of  the  Counsel,  it  came  nearer  the 
crime  of  rohheri/,  than  the  offence  of  obtaining 
goods  by  lalse  pretences. 

His  Honor  the  Mayor  charg-ed  the  Jury  that 
although  in  general  an  arrest  made  by  virtue  of 
a  bail-piece  was  justifiable  in  law,  yet  cases 
might  occur,  where  such  an  arr(\st  w  uuid  be 
unlawtul.  Where  a  judgment  haF  been  paid 
and  satisfied,  the  bail  has  no  ri*ht  to  arrest  the 
principal  on  the  bail-piece. 

Should  the' Jury  believe  that  the  original  suit 
was  settled  on  which  this  procct  ^ing  was  found- 
ed, then  it  is  the  opinion  of  the  C  ourt  that  the 
defendant  had  no  right  to  make  this  arrest  Or 


should  the  Jury  believe  that  Hull  became  a  mere 
nominal  plaintiff,  on  the  solicitation  of  F'.dt;cll, 
for  whose  benefit  that  suit  progres-ed,  uuiil  a 
compromise  took  place,  and  that  the  pro<;ced- 
ing  by  foreign  attachment  was  also  settled,  in 
the  manner  stated  in  the  testimony,  M'ith  the 
knowledge  of  ttie  parties  in  Philadelphia,  then 
the  arie^t  was  unjustifiable,  and  tiie  defendant 
guilty.  But  if  the  Jury  belie vi  d  that  a  suit  or 
proceeding  u'as  pending,  in  whieli  there  was  .a 
responsibility  atla(  bed  to  Hull,  and  that  he  was 
liable  to  the  defendant  as  bail,  the  defendant 
must  be  acquitted. 

The  defendant  was  found  guilty  by  the  Jury, 
but  having  made  satisfaction  to  Ilull,  and  com- 
promised suits  for  private  damages  commenced 
against  him,  he  was  fined  in  a  nominal  sum  by 
the  Court. 

KHW  ARD  VAN  bTu)KX  A>p  JAMES 

M  i:\V  Airj\S'  CAhEH. 
Hodm  a  n,  C'tnnsrl fi,r  the  prosraUion. 
SiMo.Ns,  Couns'-I  f<,r  the  prwmcrn. 
VV1:«T«' the  I  asc  iif  two  prihoiis  f«r  Cintrid  Lan.rnr  has 
lj<  (11  [M«  "t'lilrd  to  )!jC' f  ir.ind  Jiirv ,  unij  lln*  iiniii'-s  of 
both  arr  •MiiloMfd  on  tlic  h;i<  k  o.'"  tlx?  iniiicliii*  iit,  and 
also  thr  words  "  a  liin-  IJil!,'  as  if  both  were  ucliiallv 
indirtrd,  lUidliie  pri-joiM:!",  ijii  Ixiri'i  anHi^iicd.  plead 
not  i^niltv  :  in  the.  tmveiH-  of  mi<  iiiixliclin)  nt,  afltjr  the 
Jury  is  suoru  in  lliC  conmioa  modi'  to  try  Ixjlh  tlip 
piisoiioi>,  should  it  l>r  discove  red  tlial  the  name  of 
oru-  of  ihf  [jriMjrK  r-i  has  Lf«  ii  oiiiiltr  d,  Vty  iiiislakn,  in 
the  body  of  lh»i  iiKlictnu.'iit,  it  i>  a  iiiaU»  r  of  discrf'tion 
with  th**  Jury  to  acquit  the  prison«.-r,  not  uami.d,  from 
the  (  harfc*-,  or  to  pass  no  v»-rdit  t  whalcxi-rin  liist  ase, 
or  to  rfturn  the  .'peiia.!  facts,  and  in  sillier  mode  th»y 
nia\  adopt,  to  lea\c  the  legal  result  lor  the  decision 
of  U)«  Court. 

It  seems,  that  in  such  a  cas-e,  the  Court  will  not  assume 
tlie  responsibility  of  directing  the  Jury  to  tr»  at  tli^^ 

f)rocce(iini;s  Jij;aintt  the  prisoiM-.r,  not  named,  as  a  nul- 
ily.    11,  in  th»;  traverse  of  sii«  h  indictment,  no  e*i- 
d«  ace  is  produced  tO!-how  that  the  prisoner,  not  nam- 
ed, was  loncerned  ia  the  commission  of  the  Felony,  he 
is  a  competent  witne.«.s  in  favour  of  the  other. 
Where  the  case,  either  on  the  part  of  the  prosecution  or 
the  prisoner,  stands  w«  ll,  tfie  Counsel  engaged,  before 
introducing  additional  testiinoiu  to  tortify  such  case, 
should  ascertain  with  certainty,  if  possible,  whether 
the  tcsiiniony,  if  introduced,  will  corroborate  or  de- 
stroy the  case.    The  lejial  b<  arin^  of  each  piece  of 
testimony  in  a  case,  ousht  to  be  duly  coiibideied  by 
Counsel  bt-fore  suchtestiincny  is  offered. 
The  indictment  in  this  case  was  found  and 
traversed  during  the  last  term.    The  Jurors 
weie  sworn  to  try  the  prisoners  on  a  charge  of 
Grand  Larceny,  in  stealing  a  large  quantity  of 
clothing,  laid  in  the  indictment,  ns  the  several 
properties  of  Mary  Skidmore  and  Daniel  Feer- 
man.    To  an  indictment,  on  the  back  of  which 
the  names  of  both  defendants,  and  also  the 
words     a  tru^  oill,"  had  been  endorsed,  iu  the 
common  mode,  by  the  Grand  Jury,  the  defeud- 
a    ^  had  plea  !  not  guilty  on  arraignment;  btit 
it  »  as  discovered  on  the  trial,  before  any  testi- 
mony was  introduced,  that  the  name  of  Jamea 
Stewart,  in  the  body  of  the  indictment,  had  been 
I  omitted  by  mistake. 

I     The  Counsel  for  the  prisoners  moved  the 


CITY-HALL  RECORDER. 


63 


Court  to  direct  ttie  Jury  to  acquit  Stewart  from 
thecharg-e,  before  proceeding  further. 

Rodtiinn  contra,  contended  that  the  Jurv 
could  not  legally  render  a  verdict  in  favour  of 
Stewart,  ina^rnuch  as  he  had  not  been  indicted. 
He  apprized  the  opposite  Counsel  and  J ury,that 
he  should  introduce  no  testimony  against  Stew- 
art, because  he  did  not  tlien  consider  him  on 
trial. 

By  the  Court. — We  will  give  such  direction 
to  the  Jury,  when  the  case  is  left  for  their  de- 
termination, as  shall  appeaj-  to  us  conformable 
to  the  principles  of  justice.  Let  the  trial  pro- 
ceed. 

It  appeared  in  substance  by  the  testimony  of 
Mrs.  Skidmore,  that  site  kept  house  for  I'eer- 
man,  at  No.  115  Bancker-strect,  and  that  the 
several  articles  laid  in  the  indictment,  which 
were  produced  in  Court,  valued  and  identified, 
were  in  the  bed  room  lung  on  a  trunk  at  t'ne 
head  of  the  bed,  from  which  place  tlicy  were 
stolen. 

Sarah  Smith,  wlio  resides  at  Corloar's-IIook, 
proved  that  one  morning  during  the  winter,  be- 
tAveen  day-light  and  sunrise,  she  discovered 
Edward  Van  brden  in  the  yard  at  the  back  of 
the  house,  and  knowing  his  <  >iaracter,  was  fear- 
ful that  he  had  no  good  intent,  and  asked  what 
he  did  tliere,  to  which  he  made  no  reply,  but 
went  off.  She  did  not  see  him  have  the  clothes, 
but  in  about  half  an  hour  after  tiiis,  she  found 
the  clothes  in  a  pillow-case  in  the  yard.  She 
then  gave  information  to  Robert  Phillips,  one 
of  the  officers  of  the  police,  when  it  a[)pears,  by 
some  means,  information  was  obtained  who  the 
owners  were,  and  the  two  prisoners  were  ap- 
l-rchended. 

The  Counsel  for  the  prisoners  here  offered  to 
introduce  Stewart  as  a  witness  in  favour  of  the 
other  prisoners. 

Rodman  contra,  contended  that  the  witness 
ought  not  to  be  admitted.  A  complaint  had 
been  laid  before  the  Grand  Jury  against  him 
for  the  same  oHence  ;  besides,  he  now  stood  be- 
fore the  Court  in  a  very  peculiar  situation. 

By  the  Court. — He  is  not  disqualified ;  the 
objection  affects  hi*,  credibility  only. 

Stewart,  on  being  sworn,  slater!  in  substance, 
that  Van  Orden  did  not  steal  the  goods  or  put 
them  m  tJie  yard,  but  that  two  other  persons 
brought  the  clothes  to  Van  Orden  and  hiiruielf, 
&c. 

To  counteract  the  effect  of  this  testimony, 
Jtodnian  produced  a  witness,  who  swore  that 
about  the  time  the  property  M'as  found,  Stew- 
art declared  to  him  that  Van  Orden  and  him- 
self obtained  the  clothes  at  a  house  in  Baucker- 
street. 

Mr.  O'Blenis,  a  witness  on  behalf  of  tlie  pro- 
secution, was  then  introduced  to  impeach  the 
testimony  of  Stewart.  On  being  sworn,  he  sta- 
ted in  substance,  that  about  the  time  the  pri- 
soners were  taken,  Stewart  called  on  him,  and 
informed  hira  that  he  wished  to  impart  some- 


thing of  iinportance,  and  then  said,  that  John 
(a  brother  of  Edward  Van  Orden)  had  stolen 
this  property,  and  gave  it  to  Edward  I  !  I 

Simons  contended  to  the  Jury,  that  the  testi- 
I  mony  against  A'an  Orden  did  not  support  the 
'  indictment.     There  Avas  no  circumstance  to 
;  show  that  he  evor  had  the  goods  in  possession, 
'  except  being  seen  in  the  yard  of  IVlrs.  Smith, 
which,  of  itself,  was  very  equivocal,  much  less 
was  tlierc  any  ( ircuuistance  in  the  case,  show- 
ing that  he  took  the  propertv. 

R>x!/nnn  contended,  that  the  strong  circum- 
stances of  guilt  against  "S'an  Orden,  were  sufii- 
cicnt  to  establish  his  guilt.  He  was  seen  in  the 
vard  where  the  goods  were  found  at  an  unusu- 
al time  of  the  day. 

B;/  the  Coitrt,  delivered  by  the  Recorder.-^ 
Gentlemen  of  the  Jury — In  this  case,  there  are 
several  perplexities  arising  from  the  singular 
course  A\  liich  it  has  taken,  which  it  will  be  our 
j  duty  to  dispose  of  before  proceeding  to  the 
j  merits. 

I  By  a  mistake,  which  is  ever  apt  to  occur  ia 
I  the  hurry  of  business,  the  name  of  Stewart  had 
I  been  omitted  in  the  ir:dictment,  to  which  both 
j  of  the  defendants  plead  not  guilty,  and  on  which 
i  vou  have  sworn  to  try  them  joinily.  The  court 
!  is  not  disj)Oscd  to  say  tiiat  the  proceeding  thus 
j  far  ag-ainst  Stewart  is  a  nullity  ;  but  deem  it 
i  more  prudent  to  advise  you  to  a  discreet  coa» 
j  sirstent  course  on  the  occasion.  In  tiie  opinion 
ij  of  the  Court,  it  ought  to  be,  and  is  left  to  the  dis- 
j  cretion  of  the  Jury,  citiicr  to  find  a  verdict  of 
i  acquittal  in  the  case  of  Stewart,  or  to  pass  no 
I  verdict,  or  to  find  any  special  fact  they  may 
!  think  pro|)cr;  and  in  either  of  the  modes  thej 

may  ado{)t,  to  leave  the  legal  cttnbequcuccs  to 

the  Court, 

After  disposing  of  the  case  of  Stewart,  it  will 
be  your  duty  to  examine  that  of  Van  Orden. 
who  stands  legally  he'bre  you.    The  question 
for  3'our  consideration  is,  whether  Edward  Van 
Orden  is  guilty  of  this  oiTence  ?    Should  it  be 
your  ojtinion  that  he  received  the  goods  from 
liis  brolher  John,  or  that  any  other  person  or 
I  persons  took  the  property,  and  ^  an  Orden  was 
j  not  present,  aiding  and  assisting,  he  must  be 
j  acquitted,  though  you  should  believe  him  to  be 
'  the  person  who  left  the  goods  in  the  yard  of 
'  Mrs,  Smith. 

Had  the  prosecution  rested  on  the  testimony 
!  of  Mary  Skidmore  and  Sarah  Smith,  1  believe 
j  that  you  will  say  wiUi  me,  that  the  testimony 
;  would  liave  been  insufficient  to  have  produced 
j  a  conviction ;  because,  although  the  property 
I  was  stolen,  and  deposited  in  a  particular  place, 
i  near  which  the  jnisouer  was  then  standing. 
[  even  at  an  unu&ual  hour  in  the  day,  it  does  noi 
!  folloAv  that  he  was  the  thief.    The  goods  were 
I  not  seen  in  his  possession,  and  without  that  cii» 
cumstance,  in  conjunction  with  the  others,  it^ 
would  have  been  utterly  unsafe  to  have  con- 
victed him.    Had  the  Counsel  for  the  prison»?f 
■  here  abetained  frwrn  calling  any  testimony,  hft 
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must  have  been  acquitte«3  ;  1)U(  Jamc"^  StcTrart 
IS  produced  as  a  witness  in  favour  of  Van  Or- 
den,and  in  substance  tells  us,  that  Van  Orden 
did  not  steal  tlic  g-oods.  Here  a  door  was  open- 
ed to  tiic  public  prosecutor  to  impeach  the  testi- 
mony of  Stewart,  which  he  does  by  calling  on 
Abraham  Miller,  and  by  readirjtj  part  of  Stew- 
art's exaininalion  in  the  police.  JNIillcr  stated 
in  substance,  that  about  the  time  the  prisoners 
were  taken  up,  Stewart  admitted  to  the  witness, 
that  himself  and  >'an  Orden  did  jjelthe  g'oods  at 
a  house  in  Bancker-street. 

The  object  on  behalf  of  the  prosecution  was 
at  this  point  fully  a<"comj)lished,  and  the  testi- 
mony of  Stewart  stood  impeached. 

But  IVlr.  O'Blenis  is  liere  introduced  as  a 
witness  on  the  same  side,  ho  stated  that  Stew- 
art declared,  when  under  examination  in  the 
})olice,  that  John,  a  brother  of  I^dward  \'an  Or- 
den, stole  the  g-oods  and  broiiii;l)t  them  to  Kd- 
Avard.  This  declaration,  if  ftf  ;Hiy  efiect,  tends 
rather  to  weaken  the  presumption  of  the  guilt 
of  Van  Orden. 

Under  the  peculiar  manag-ementof  the  case, 
it  is  deemed  by  the  Court  highly  important,  and 
it  is  hoped  will  be  of  much  use  to  the  Counsel. 
Testimony,  with  all  its  h.gal  bearings,  should 
be  duly  examined  ;  and  when  a  case  stands  well 
on  either  side,  the  counsel  should  be  extremely 
cautious  of  introducing  testimony,  unless  that 
testimony  is  known  to  be  corroborative  of  the 
case. 

On  the  whole,  it  must  be  left  for  you  alone 
to  determine,  iiiuler  all  the  circumstances  of 
this  very  singular  case,  Avhether  12dward  V^an 
Orden  is  or  is  not  guilty  of  the  charge  laid  in 
this  indictment. 

The  prisoners  were  acquitted  on  this  charge, 
and  during  the  same  Term,  they  were  tried  on 
an  indictment  for  forgery  and  passing  counter- 
feit money,  from  which  thev  were  also  acquit- 
ted.  ' 

JOHN  PAINE'S  CASE. 

Rodman,  Counsel  for  tJtc  prosecution. 
Wilson,  Cowisel  for  the  prisoner. 

la  a  case  where  a  man  steals  sroods,  in  the  county  of 
Westchester,  and  is  taken  in  the  city  of  iNc  vv-Vork 
w  ith  the  goods  in  his  possession,  he  may  be  imiicted 
and  tried  in  the  latter  place,  on  an  indictment  in  which 
the  venue  is  laid  in  New- York  without  Sividdicct. 

The  prisoner  w  as  indicted  for  Grand  Larce- 
ny, in  stealing  a  sum  of  money  in  silver  coin  and 
bills  on  the  Corporation  of  Siugsing,  of  divers 
denominations,  amounting  to  about  $30,  the 
property  of  Betts,  Horton  and  Joshua  Horton. 
The  indictment  alleged  the  oflence  to  have 
been  committed  i/i  the  i>i:cih  ward  of  the  citj  of 
.^eio-York. 

It  appeared  by  the  testimony  of  William  Hor- 
ton, a  clerk  in  the  store  where  the  money  was  j 
Atolen.  at  Whitcplain.^.  in  Jf^cstchQsLer  county,  { 


that  on  the  28th  day  of  M.irrh  la'^t,  at  ten  oV  loek 
at  night  he  retired  to  rest,  liaving  taken  the 
drawer  containing  the  money  hud  in  the  in- 
dictment from  its  place,  and  put  it  into  a  box  io 
j  another  part  of  the  store.    In  the  morning  he 
j  found  the  Avindows  had  been  opened,  and  the 
!  drawer  was  found  a  short  distance  from  the 
store  door  rifled  of  its  contents.    The  money 
was  produced  which  was  found  on  the  prisoner, 
and  thii  witness  among  the  silver  change  dis- 
covered apiece  of  silver,  which  he  immediately 
recognized  by  a  particular  mark.    The  money 
which  was  contained  in  a  handkerchief  was 
sufficiently  identified. 

The  prisoner  brought  this  money  contained 
in  a  handkerchief,  to  Francis  Parsons  in  this 
city,  arul  otlVred  to  sell  the  whole  for  $J;  and 
from  the  conduct  of  the  prisoner,  in  conjunction 
with  his  answers  to  the  inquiries  put  to  him,  it 
was  di>iCovcred  that  he  had  not  come  honestly 
by  the  irjoney.    He  was  taken  to  the  police- 
oitice  with  the  property,  and  the  police  magis- 
trates not  finding  tmy  positive  testimony  against 
him,  were  on  the  point  of  discharging  him, 
I  when  one  of  the  oivners  of  the  money  made  his 
1  a[)pcarance  and  described  the  propeirty,  where- 
j  upon  the  prisoner  w  as  secured.    He  stated  to 
j  the  persons  to  whom  he  ofl'ered  the  contents  of 
!  his  hyndkerchief,  as  before  related,  and  also  to 
I  the  police  magistrates,  that  he  came  from  Mas- 
\  sachusetts,  and  gave  many  absurd  and  coutra- 
dictory  accounts  of  (he  manner  in  which  he  ac- 
,  quired  the  property. 

I     Wilson  moved  that  the  prisoner  be  dischary- 
I  cd  from  the  indictment  on  two  grounds : 
I     1st.  That  it  appeared  from  the  testimony  that 
I  the  felony  was  committed  without  the  jurisdic- 
!  tion  of  the  Court. 

j  '2J.  Even  if  the  prosecution  could  be  support- 
1  ed  in  this  city  for  stealing  goods  in  Westcliester 
1  county,  it  was  necessary  to  allege  in  the  in- 
,  diotment  that  the  crime  was  committed  in  the 
I  county  of  Westchester,  to  wit,  in  the  city  and 
\  count ij  of  JSi^ew-York.  The  indictment  was 
(j  therefore  defective  in  that  particular, 
j  Rochnan  contra,  cited  2d  vol  East's  C.  L. 
771.  2d  Johns.  Rep.  477.  Gardner's  case,  and 
2d  vol,  Massachusetts  Rep.  14. 

Bi/  the  Court. — There  can  be  no  doubt,  oa 
principle,  that  the  possession  of  goods  by  the 
felon  in  an}^  county  where  he  may  carry  them, 
is  a  Larceny  continued ;  for  at  no  instant  of 
time  is  the  owner  divested  of  his  legal  right  of 
possession.  The  continuance  of  tlie  trespass 
and  felony,  amounts  to  a  new  taking  and  car- 
i-ying  away,  in  any  county,  wherever  he  may 
be  found  in  possession  of  the  goods.  And  on 
this  principle,  it  is  not  necessary  in  the  indict- 
ment to  refer  to  the  county  where  the  original 
asportation  took  place  by  a  viaelitei. 

The  prisoner  was  immediately  found  Guilty. 
He  was  sentenced  to  the  State  Prison  for  three 
years  and  one  day. 
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JOHi\  FERGUSON,  JOHN  HATTEN  and 
THOMAS  SMITH  S  CASES. 

RoDM.AN,  Counsel  for  the  prosecution. 
N.  B.  Graham  and  P.  VV.  Gale,  Coun- 
sel for  the  prisoner 
•The  identity  of  new  goods,  articles  of  mt^rc  handiz.e,  on 
which  the  owner  has  no  particular  mark,  is  salhciently 
proved,  by  testimony,  that  the  goods  stolen  were  of 
the  same  description,'  taken  in  connexion  with  circtun- 
stances  confirming  such  identity. 
Shoiil  1  the  Jury  even  believe  that  one  of  the  witnesses  in- 
troduced on  behalf  of  the  prosecution,  in  the  traverse 
of  an  indictment  for  Larceny,  was  concerned  in  the  fe- 
lony, yet  if  the  relation  of  such  witness  is  supported 
by  oilier  testimony  and  the  circumstances  of  the  case, 
such  relation  will  not  be  discarded. 
The  prisoners,  three  blacks,  were  indicted, 
tried  and  found  (rnilty  of  stealing-  a  larg-e  quan- 
tity of  silk  handkei  chiefs,  statetl  in  the  indict 
mcnt  as  forty  pieces,  of  the  value  of  $J00,  the 
property  of  Joijn  Hone,  Philip  I.  Moore  and 
Charles  Town. 

It  appeared  that  about  the  middle  of  INTarch, 
the  g-oods  laid  in  the  indictment,  constituting 
the  parts  of  packag-es  of  the  same  kind  of  arti- 
cles, and  as  samples  thereof,  (which  packag-es 
were  opened  and  exposed  for  sale,  in  the  store 
of  these  g-entlemen,)  were  stolen.  A  deficiency 
was  discovered  in  a  number  of  the  packag-es. 
and  the  prisoners  with  oliiers,  were  employed 
as  workmen  in  the  store  the  same  time  the 
property  was  stolen.  They  were  not  immedi- 
ately suspected  of  the  felonv,  but  on  missing- 
thei^oods,  an  enquiry  was  made  by  the  owners, 
and  Philip  Hone,  *'ne  of  thcrn,  understanding 
that  g-oods  of  the  description  lost  were  exposed 
for  sale  in  Chatham-street,  procured  a  warrant, 
and  witli  Francis  Tillou,  one  of  the  police  ofii- 
cers,  proceeded  to  tlie  house  of  Sarah  Strang-, 
who  at  first  denied  any  knowledg-e  of  the  goods, 
but  at  length  told  them,  that  she  had  purchased 
goods  of  that  description,  and  had  sold  them  to 
Simeon  M.  Tompkins,  v^lio  keeps  a  store  in 
Chatham-street.  On  proceeding  to  that  store, 
a  part  of  the  goods  laid  in  the  indictment  was 
found  and  reclaimed  by  the  owner.  These 
goods  were  produced  in  Court,  and  so  far  iden- 
tified, that  Mr.  Hone  and  John  Brevoort,  a 
clerk  in  the  store  from  which  the  goods  were 
stolen,  both  swore  that  they  were  goods  of  the 
same  description  as  those  which  were  stolen, 
and  that  tliey  believed  them  to  be  the  same :  a 
strong  addition:il  circv.mstance  to  show  their 
identity  was,  tliat  a  gross  of  buttons  was  stolen  \ 
at  the  same  time  the  other  goods  were,  which 
buttons  Mr.  Brevoort  was  enablod  to  identify  i 
with  absolute  certainty.  It  appeared  by  the  ] 
testimony  of  ^Irs.  Strang,  and  that  of  hor  son, 
a  young  lad  of  about  ten  years  of  age,  that  the 
prisoners  brought  goods  of  the  same  descrip- 
tion as  those  produced,  to  her,  and  oftered  them 
for  sale,  alleging  that  they  were  the  venture  of 
some  young  men  who  had  then  recently  return- 
ed from  sea,  and  tliat  she,  having  no  suspicion 
that  the  goods  were  stolen,  having^ennuired  the 
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price,  and  ascertained  by  applying  to  Tomkins 
that  she  should  be  enabled  to  make  about  two 
shillings  on  each  handkerchief,  purchased  them, 
and  immediately  sold  them  to  Tomkins.  Fer- 
guson, it  appeared,  came,  at  a  different  time, 
M'ith  the  buttons,  which  she  also  bought.  lu 
the  course  of  the  trial,  it  Avas  proved,  that  at 
the  time  she  sold  the  goods  to  Tomkins,  she  re- 
quested him  to  keep  it  a  profound  secret.  The 
prisoners  were  proved  to  be  men  of  that  de- 
scription who  work  along  shore  ;  and  from  tlieif 
appearance,  any  one  would  believe,  to  see  them 
with  a  quantity  of  goods  of  the  description 
stated  in  the  indictment  in  their  possession, 
that  they  must  have  been  stolen,  whatevei? 
might  be  their  representation.  One  of  them 
was  as  ragged  as  a  bear,  and  neither  of  them 
appeared  to  be  silk  merchants.  This  woman, 
it  also  appeared,  kept  a  grocery  store,  and  had 
been  acquainted  with  these  men  before. 

Several  respectable  witnesses  were  called  on 
uehaifof  the  prisoners,  wlio  showed,  in  sub- 
stance, that,  as  far  as  their  knowledge  extend- 
ed, the  prisoners  were  honest  inen  ;  and  one 
witness  stated,  that  at  a  paiticular  time,  and 
place,  he  lost  his  pocket  book,  in  which  there 
was  a  considerable  sum  of  monej',  and  that,  on 
enquiring  of  the  prisoners,  who  were  at  work 
near  the  place  where  it  was  lost,  one  of  them 
said  he  had  found  it,  and  voluntarily  returned 
it  with  the  money. 

The  Ccnusel  for  the  prisoner,  on  two  grounds, 
contended,  that  the  prisoners  ought  to  be  ac~ 
quitted  by  the  Jury  :  the  goods  were  not  suffi- 
ciently identified,  and  for  aught  that  appeared 
to  the  Court,  the  goods  might  have  come  hon- 
estly into  their  po.ssession.  Mr.  Graham  in- 
sisted, that  no  reliance  should  be  placed  on  the 
testimony  of  Mrs.  Strang,  because  when  called 
on  by  the  owner,  she  denied  any  knowledge  of 
the  goods,  and  both  contended,  that  from  the 
circumstances  of  doubt  in  the  case,  when  taken 
in  connexion  with  the  good  character  of  the 
prisoners,  they  ought  to  be  acquitted. 

After  the  argument  of  ?»Ir.  Rodman,  wherein 
he  ably  refuted  the  several  objections  raised  by 
the  opposite  Counsel,  his  Honor  the  Mayor 
charged  the  Jury,  that  the  principal  question 
for  their  decision  was,  whether  the  testimony  of 
Mrs.  Strang  and  her  son  was  entitled  to  beliefi 

There  were  two  important  circumstances 
which  detracted  from  lier  credibility.  She  pur- 
chased these  goods  of  persons,  who,  from  their 
mode  of  life  and  general  appearance,  might, 
with  much  reason,  be  suspected.  When  called 
on  by  the  owner,  and  Marshal,  she  denied  pur- 
chasing ihe  property.  But  although  the  Jury 
might  even  believe  that  she  was  concerned  in 
the  felony,  or  received  the  goods,  knowing 
them  to  have  been  stolen,  yet,  if  from  all  the 
circumstances,  taken  in  connexion  with  her 
storj-,  they  further  believed  the  prisoners  to 
have  been  concerned  in  the  theft,  it  would  be 
the  duty  of  the  Jury  to  fiud  them  guilty.  A 
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strong  circumsiancc  agaiubL  llicm  was,  thai  they  i 
^vcrc  eng-agud  as  labourers  in  the  store  from 
Tvhich  the  properly  was  taken,  tlic  sjinc  day  it 
was  stolen.  The  property  having  been  traced 
to  their  possession,  in  the  mode  stated  in  fJie 
testimony,  it  was  incumbent  on  them,  in  the 
opinion  of  tlic  Court,  to  account  lor  such  pos- 
session. 

The  identity  was  sliown  sufficicnlly ;  and  a 
strong  circumstance  confirming  the  same,  was, 
tliat  the  buttons  stolen  from  the  store,  at  the 
same  time,  were  positively  sworn  to,  by  the 
clerk  in  the  store.  The  evidence  of  good  cha- 
racter alone,  in  a  case  fully  supported  by  testi- 
mony, and  strongly  forlified,  never  can  at  ail  a 
prisoner.  If,  therefore,  the  Jury,  combimng  (he 
circumstances  of  guilt  adduced  on  behalf  of  the 
prosecution,  with  the  relation  of  Mrs.  Strang, 
and  (hat  of  her  son,  beiievcd  that  reh)! ion,  it 
would  be  their  duty  to  com  ict  the  prisoners. 

The  Jury  immediately  found  tiiem  (iaillijs 
and  they  Avere  soritoncod  (o  the  stute  prison 
each  for  three  }  cars  and  a  da)  . 

(PKTiT  i-.vncr\v.) 
THOMAS  inCKS'  ( 

Whou  the  nalit'd  confLSsion  of  u  it-luny  is  n  licd  r.n,  ihf 

whole  is  to  bo.  (ulu  n  tojrt  lhor. 

'J'he  ))risoiier  was  indicted  for  Grand  I>arcc- 
uy,  in  stealifig  ^'iO,  in  Bank  hills  and  Corpora- 
tion notes,  t!ie  j>ropcrty  of  David  Lowcree. 

It  appeared  by  the  testimony  of  Mary  Low- 
eree,  the  wife  of  the  prosecutor,  that  ou  the 
Saturday  niglit  preceding  the  trial,  the  store 
was  broken  open,  and  the  money  laid  in  tho  in- 
dictment stolen. 

The  only  positive  evidence  against  the  pri- 
soner was  his  examination,  taken  before  the 
police  magistrates,  by  which  it  p_ii)cared,  that 
about  twelve  o'clock  at  night,  he  went  (o  the 
store  of  Loweree,  and  broke  a  pane  of  glass  in 
one  of  the  windows,  and  entering  tho  store, 
stole  about  ^3  in  Corporation  notes  ! 

He  was  found  Guilty  of  Petit  Larceny,  and 
sentenced  to  the  City  Prison  for  one  year. 

(gamblint;.) 
JAMES  BUTLER  S  CAbE. 
Rodman,  Counsel  for  the  p/'osecnfion. 
A.NTHO.v,  Cotin.'iel for  the  dfendant. 
A  public  Iim  wliere  any  instmmo.ut  or  device  for  gam- 
bling is  used  and  kept  as  j^iich,  rithei-  by  tlie  lundiord  i 
or  anv  other  per.>^nn,  by  his  permission,  however  or- 
derly the  house  may  be  in  other  respects,  i'^a.jntblic 
nuisance  at  common  huv  ;  and  all  ])ersons  resorlin;;  to 
snch  house,  for  the.  purpose  of  ga/iiblin^,  arc,  in  the  eye 
of  the  lau;  persons  of  ill  fame. 
Counsel  have  no  right  to  put  a  cjuestion  to  a  witness,  the 
answer  to  which,  if  true,  miprht  impeach  his  own  mo- 
tives in  the  institution  of  a  crimiuul  prosecution.  Thi> 
must  be  done  by  other  e\idence. 
The  defendant,  the  landlord  of  the  Park 
Colibe-PIouse,  was  indicted  at  common  law,  for  | 
keeping  a  gambling  house.    It  appeared  that 
m  one  of  the  rooms  in  the  building,  occupied  by  | 
\\ic  defendant  as  a  public  Inn,  in  this  city,  there  I 


II  is  a  billiard  table,  and  olhcr  instruincnt'i  used 
i  in  playing  the  game,  which  room  and  instru- 
i  mental  have  been,  for  several  weeks  past,  hired 
to  Frederick  Sebert,  a  young  man  who  boards 
with  the  defendant.  Tor  llie  use  of  the  rf>om 
and  tables,  together  with  his  board,  Sebert 
allows  (he  defendant  18  a  week.  Sebert  has 
the  privilege  of  charging  the  company  Qd.  a 
pame,  and  (he  liquor  drank  is  furnished  at  the 
bar-room  of  the  defendant.  There  are  printe<l 
regulations  pasted  up  in  the  room,  forbidding 
the  company  to  play  for  money ;  although  in 
some  instauc(;s  the  rules  have  been  infringed 
on,  in  that  particular.  But  it  wa.s  not  proved 
that  this  w  as  know  n  by  the  defendant,  w  ho  had 
uniformly  forbidden  all  persons  to  play  for  mo- 
ney. According  to  the  regulations,  the  room 
is  shut  at  twelve  o'clock  at  night ;  and  genteel 
company,  consisting  of  married  as  well  at 
young  men,  resorted  to  the  room  for  the  piir- 
[jose  of  playing  this  game.  It  appeared  that  the 
billi;ird  table  had  becfu  kejjt  by  the  defendant 
I  piiiicipally  U)V  the  amusement  of  his  boarders, 
j  It  appeared  further,  (hat  about  six  weeks  ago, 
1  there  was  TiJ'aro  tthb  "''  kept  in  one  of  the  rooms, 
j  in  the  third  or  fourth  story  of  this  house,  by  some 
;  Frenchmen,  to  u  liich  persons  resorted  for  the 
purpose  of  gambling.  ThLs  was  called  theclub- 
rooin.  Some  time  ago,  the  defendant  suppress- 
ed this  practice  in  his  house,  and  caused  these 
Frenchmen  to  leavo  it ;  (but  they  afterward* 
returned  for  a  time)  and  in  various  instances, 
t)ie  defendant  ])revented  his  guests  from  pla}^- 
ing  cards  for  money,  and  he  was  uniformly  so 
strict  again>t  the  practice  of  gambling,  that  he 
had  lost  many  boarders  and  intich  custom.  Se- 
veral very  respectable  witnesses  testified,  that 
they  had  been  ac'iu  iiiited  with  many  public 
iiouses,  in  dilfereut  purls  of  the  I  niied  States, 
and  they  had  never  seen  one  <:onductefl  with 
i  tnore  order.  Many  gentlemen,  belonging  to  the 
denomination  of  Friends,  had  bcon  entertained 


*  The  game  at  llie  furo  tahle  'xi  played  w  ith  cards  in 
this  manner:  a  pack  of  cards  is  displayed  on  tlie  table, 
so  (hat  the  face  of  ea'.li  carrl  may  be  s»  cn  l)v  the  specta- 
tor?. The  man  who  keens  the  hank  (as  it  i-;  termed)  sils 
In'  the  taljle,  w  ith  another  pack  of  cards,  and  a  [)ag  «:on- 
taininc  money,  some  of  which  is  also  di^^played.  Sup- 
pose A  kcf'ps  tlie  bank,  and  H  wishes  to  play  fur  5  dolls. 
A  shuflles  tlie  pack  whicli  he  holds  in  his  lianil,  while  B 
lays  the  money  intended  to  be  bet,  (5  dolls.)  on  anv  card 
I  he  may  choose  as  aforesaid.  A  then  runs  o.Tlhf  cards 
alternately  in  two  piles,  one  on  the  rijrht,  the  other  ou 
the  left,  until  he  reaches,  in  the  pack,  the  card  corrc  s- 
ponding  to  that  on  which  t>  has  laid  die  money.  If  in 
this  alternation,  the  card  cho^^en  conies  on  the  ri-^ht  hand, 
j  A  takes  up  the  money  ;  if  on  the  oth'T,  B  is  enlideil  lo 
")  dolls,  from  A.  We  <t)eak  only  tVom  intorination,  and 
may  not  be  cor'ect  wilh  regard  to  th'-  side  on  wliich,  if 
the  chosen  card  comes,  A  or  \\  i<  entith  d  to  tlie  irjf>n*;y  ; 
nor  is  any  diini^  more  thun  the  principle  of  the  j;ame 
iniitarial  fur  our  purpose. 

Several  persons  are  generally  cnaraped  at  the  game  ta- 
ble, and  at  the  same  time  in  th*-  game  with  A,  and  it  mu~r 
!)«•  ob\  ious  what  a  vast  adv-.mtaice  die  man  who  holds 
the  haz  has  over  those  who  are  unaccustomed  to  the  va- 
!  rious  tricks  and  devices  pmctisod  by  professed  gamblers. 


CITY-IiALL  KFXORDER. 


at  his  house,  and  expressed  their  entire  satisfac- 
tion at  the  regularity  whicli  prevailed  therein. 

During-  the  trial,  the  Counsel  for  the  defen- 
dant, in  the  cross-examination  of  one  of  the 
witnesses  introduced  on  hehalf  of  tlie  prosecu- 
tion, first  enquired  of  Jiim,  whether,  when  he 
left  the  house  of  the  defendant,  he  was  not  in- 
debted for  board ;  to  which  the  witness  an- 
swered in  the  affirmative.  Tbe  Counsel  then 
put  this  question  :  Did  you  complain  of  the 
defendant,  and  have  him  indicted  because  he 
required  payment? 

By  the  Court  to  the  Counsel.  You  have  no 
rig-ht  to  put  a  question  to  the  witness,  the  an- 
swer to  which  mig-ht  impeach  his  own  motives  * 
you  must  show  this  by  other  testimony. 

After  the  introduction  of  the  testimony  on 
both  sides,  Anthon  insisted  before  the  Jury,  tliat 
as  this  indictment  was  at  common  law,  it  was 
incumbent  on  the  public  prosecutor  to  show 
that  the  defendant  was  guilty  of  an  infraction 
of  that  lau\  The  indictment  charged  the  de- 
fendant with  harbouring  divers  persons  of  ill 
fame  in  his  house,  for  the  sake  of  lucre.  The 
house  was  indicted  as  a  common  nuisance,  and 
the  principles  of  the  common  law  required,  tliat 
these  allegations  sliould  be  fully  supported  by 
evidence.  The  testimony,  however,  in  this  case, 
wliolly  negatived  the  charges.  So  far  from  be- 
ing a  common  nuisance,  and  a  resort  for  idle 
and  dissolute  persons,  it  "had  been  clearly  estab- 
lished, that  persons  of  the  first  respectability 
resorted  to  the  hoU'^e  for  entertainment.  The 
instruments  of  gambling,  were  kept,  princi- 
pally, for  the  amusement  of  the  boarders,  and 
the  defendant  was  so  strict  in  his  regulations, 
so  averse  to  gambling,  that  in  various  instan- 
ces, he  had  injured  his  interest. 

Rodman  conceded  to  the  opposite  Counsel, 
that  the  defendant  kept  a  liousc,  orderly  and 
well  governed  in  all  other  respects,  except 
keeping  instruments  of  gambling,  and  permit- 
ted them  to  be  used  for  that  purpose.  This,  at 
common  law,  is  a  public  miisdnce  ;  as  such,  it  is 
indictable.  It  may  be  true,  in  point  of  fact,  that 
such  as  is  termed  genteel  company,  in  general, 
resorted  to  the  house  for  gambling  ;  but  it  was 
also  true,  tliat  persons  who  have  been  convict- 
ed in  this  Court  of  forgery  and  passing  coun- 
terfeit money,  have  been  arrested  in  this  billiard 
room.  (Vide.  Ante,Jp.  48.)  The  law  regards, 
in  general,  the  evil  of  keeping  a  house  open, 
for  the  reception  of  idle,  dissolute  persons,  per- 
sons ill  fame;  and  whoever  resorts  to  any 
house,  for  the  purpose  of  gambling,  however 
genteel  he  may  be  in  other  respects,  is  a  pei*son 
of  ill  fame.  Tins  was  a  case,  which,  for  the 
purpose  of  repressng  the  evil,  in  general,  and 
preserving  the  morals  of  the  community,  re- 
quired the  severe  and  pointed  animadversion  of 
the  Court  and  Jury. 

The  Mayor  charged  the  Jury,  that  although 
there  was  an  express  statute  in  this  state, 
against  keeping  any  instrument  or  device  for 


gambling  in  a  public  house,  this  offence  was 
not  the  less  repugnant  to  the  principles  of  the 
common  law.  A  public  house,  in  which  gam- 
bling is  practised  or  permitted,  is  a  nuisance 
at  common  law,  the  continuance  of  which  is 
considered  as  contrary  to  good  manners. 

Tlie  most  important  fact  for  the  determina- 
tion of  the  Jury,  in  this  case,  was  whether  the 
defendant  knew  that  the  faro  table  was  in  his 
house,  and  suffered  it  to  remain  therein  for  the 
purpose  of  gambling.  The  billiard  table  was 
not  indictable  at  common  law,  except  it  was 
used  for  the  purpose  of  gambling,  and  it  was 
in  evidence  that  the  defendant  had  endea- 
voured to  prevent  this  practice  ;  tiie  faro  table 
was  an  instrument  or  device  peculiarly  adapted 
for  the  purpose  of  gambling. 

With  regard  to  the  indictment,  it  is  true, 
that  it  was  alleged  therein,  that  this  house  was 
a  common  resort  for  divers  idle,  dissolute  per- 
sons, and  persons  of  ill  fame  ;  but  it  was  ne- 
cessary for  the  Jury  to  understand,  that  in  an 
indictment  many  things  were  stated  as  matters 
of  form,  and  that  in  the  eye  of  the  law,  any  per- 
son whe  frequents  a  house  for  the  purpose  of 
gambling,  is  a  person  of  ill  fame.  Although, 
on  this  occasion,  the  court  could  have  wished 
that  this  offence  could  have  been  fastened  on  a 
defendant  who  had  kept  a  house  of  a  worse 
j  description — a  defendant  whose  general  con- 
j  duct  was  more  deserving  of  the  animadversion 
I  of  public  justice,  yet  Courts  and  Juries  have 
j  no  choice.    They  are  bound  as  conservators  of 
j  the  morals  of  the  community,  to  endeavor  to 
'  check  tlie  progress  of  this  vice,  whenever  it  may 
j  fall  under  their  cognizance, 
j     The  dclcndant  <vas  found  Guiliij  by  the  Jury. 

(cOCK  FIGHTl.Vr,.) 

CHARLES  MEYERS,  ROBERT  DEWITT, 

INDICTED  WITH  OTHERS,  AND 

JOHN  GARLOCK,  JOHN  T.  MOORE,  and 
PETER  INMNTYRE'S  CASES. 

Whoro  it  appcar^oiUhe  travorse  of  an  indictment  for  aft 
Assault  and  I'atto*',  that  it  was  committed  at  a  house 
kept  for  tlie  reception  of  cock  fighters,  in  which  there  is 
a  cock  pit,  the  Court  will  recognize  the  witness  to  ap- 
pear belbrc  the  Grrnd  Jury,  to  give  evidence  against 
the  owner  or  occupant. 
Poisons,  who  plead  guilty  to  an  indictment  for  keeping  a 
house,  denominated  in" law,  a  public  nuisance,  for  the 
resort  of  idle,  dissolute  persons,  of  ill  fame  and  dishon- 
est conversation,  for  the  sake  of  gain,  will  not  be  per- 
mitted by  the  Court  to  escape  with  impunity. 
Gentle  reader,  are  you  acquainted  with  the 
mode  of  smoking  herring  ? — A  dozen  of  them, 
or  more,  are  strn  ng  on  the  same  stick,  and 
then  hung  up.    These  fish  are  generally  of  the 
same  size — always  of  the  same  kind.    The  ob- 
ject in  this  process,  is  to  cure  them  in  the  most 
effectual  tnanncr.  This  question,  with  its  answer 
and  explanation,  in  this  place,  we  admit  is 
strange — "  passing  strange," — but  its  bearing 
and  application,  if  not  seen  in  the  head  of  this 
case,  will  be  discovered  in  the  sequel. 
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The  (lefcadauLh  ubove-uariied,  during-  Ihia 
Terrn,  were  ail  indicted  ;  the  three  first  named 
for  an  Ar.sault  and  Battery,  committed  on 
James  i\I'Dou;ild;  the  two  others  separately, 
for  ttiat  eacli  of  them  kept  a  house  iu  the  city 
of  New- York,  in  whicli  there  was  a  cock-jjil, 
for  the  resort  of  divers  i(Jl<\  dissolute  persons 
of  ill  namCf  fame  and  dithonest  ( oniu.rsalion. 
permitted  and  suffered,  by  the  det'eiidants,  to 
frerjuent  their  houses  resi)ectivoIy,  for  the  s.ik. 
of  u;nin  or  lucre.  To  the-ie  indictmenf-,  Jo  n 
I.  Moore,  and  Peter  M'lutyre,  by  their  Counsel, 
^deiuhd  ^uillij. 

On  the  indictments  fust  mentioned,  tlie  (wo 
defendants,  Meyers  nnd  De  Witt,  were  tried 
and  found  Guilty  by  the  Jury,  who  acquitted 
the  others. 

We  shall  briefly  state  the  nature  of  the  trans- 
action which  proookf.d  this  prosecution,  with 
time,  phire,  and  circumstance;  in  winch  we 
seriously  hope  not  to  be  niisunderslood 

On  the  evening-  of  the  day  of  January 
la?:t,  while  the  pro^e  -Utor,  and  about  fifty  ''/owl 
of  ike  same  featlirr,-^  had  civilJy,  honestly, 
peaceably  and  rclig-iously  Jloiktd  tug-clher,  at 
:icock-pit,  kept  by  Joiio  I.  Moore,  in  lioosevelt- 
street,  and  were  engag-cd  in  the  noble  and 
praise-worthy  business  of  bettmg  whien  cock 
tcould  beat  or  kill  the  other,  the  defendants 
came  also,  and  very  civilly  commenced  throw- 
ing- candles  across  the  pit  at  the  prosecutor, 
with  other  good  and  worthy  fowls,  then  and 
there  assembled  in  a  Jlock.  Tins  was  at  a  sea- 
son, too,  when  all  honest  cocks,  were  or  ought 
to  have  been  at  roost,  with  their  hens  and 
chickens. 

The  candle-throwing  sport  was  but  the  pre- 
lude to  the  grand  cock  fighting  match,  which 
followed ;  the  next  provocation  'o  which,  ap- 
peared to  be,  that  IVIeyers  and  the  prosecutor 
bet  $  ?  on  the  event  of  a  game,  whicii  the  latter 
(as  he  alleged)  won  ;  when  calling  on  him,  in 
a  peaceable  manner,  to  pay  the  debt  honorably, 
Meyers  refused,  on  the  ground  [lex  talioncs) 
that  he  had  previously  won  ^5  f)f  the  prosecu- 
tor, wluch  he  dishonorably  rcfu  ed  to  pay. 
After  considerable  crowing  and  clapping  j^,^ 
wings,  on  both  sides,  the  pvosccul.-or,  raising 
his  amxTy  feathers  about  his  neik,  hoarsely 
crowed^  If  it  was  not  for  the  law,  I  would 
spur  you  down."  And  soon  after  crowed 
again,  "  wiU  you  pay  me  The  adverse  fowl, 
with  crest  erect,  aud  spurs  prepared,  with  a 
loud,  short  shrill  cro>r,  responded,  i'li  pay  you 
as  the  cat  does  the  mouse,"  and  immedialely 
jumped  up,  with  extended  wings,  which  sud- 
denly llap-ping,  with  one  of  them  he  slapped  his 
adversary  directly  in  the  face  and  eyes.  The 
fowl  receiving  this  affront  was  a  game-cock  of 
the  large  raw-boned  breed  :  if  we  n.istakc  not, 
prepared  on  Scottisli  ground  ;  the  other,  though 
superior  in  the  nimble  use  of  the  spur,  was 
younger,  and  somewhat  inferior  in  weight  and 
strength  of  leg  and  wing  to  hi?  adrorsary.,  who 


;  rather  seemed  to  disdain  a  balile  ^so  he  crowed 
*  in  Couit)  with  the  inferior  fowl. 
I     After  this,  for  aljotit  an  hour,  there  was  much 
I  f fruiting  and  ani^ny  crowing  by  theso  foirh  on 
!  both  --ides  ;  and  although  tht  y  had  ofice  within 
;  iliat  time  dippM  their  friendly  bdh  in  (he  same 
'  /rurling  sivpavi,  to  moisten  their  dry  parched 
tongues,  yet  their  ire  uas  not  allayel),  arul  tlie 
leelings  of  wmth  and  vengeance  still  stuck  in 
their  crops-     The  younger  fowl  crowel,  and 
ollered  to  his  adversary  to  make  vp^  who  re- 
i'used  I 

7\i7itccnc  aniinis  ccrlcsHhus  ircK?"" 

fork  ri;;litinq^  gentry  say, 
}■'(»•  } »  ,  1  trow,  can 
Why  in  his  j;fn'rous  soul 
Did  such  rf  ^o^tn^clit  divrll  ? 

At  I  Ins  refusal,  lo  !  the  cork-pit  was  in  an 
instant  converted  into  a  "  bloody  ereoa"  for 
human  fowl.  The  youw^er.  with  his  associate 
rocks,  innnediatcly  stripped  otf  quill  and  feather^ 
and  pitched  direful  battle  witli  oyir  Scottish  hiidy 
who  was  taken  unawares,  and  had  not  time  to 
strip  himself.  The  ad\  erse  towls  all  strulledy 
and  clurkid,  and  pcckid,  and  spurred,  and  crow- 
ed against  him  at  the  same  time.  Although 
hea\  ior  than  (he  n  st,  he  was  borne,  on  the  iring 
<f  haltle,  across  the  cock-pit,  in  the  twinkling 
of  an  eye.  Now  the  battle  raged  sore.  Gat- 
fles  of  glittering  steel,  c  langing,  stnrck  and  re- 
bound-d  from  gafiles — blood  burst  from  combs 
of  crim'^on  dye  sadly  torn  and  mangh  d — quills 
of  burnished  gold,  beautiful  as  the  radiant  bow 
of  Iris,  were  rudely  plucked  from  tails,  and 
were  scattered  like  the  leaves  of  autumn — 
feathers  tlew  round  like  the  soft  fleeces  of 
descending  snows"  The  surrounding  fowls 
began  to  raise  their  arn^ry  feathers  end,  artd 
drut  sideways,  and  nod  with  threatening  note 
of  preparation.  Flapping  wings  extinguished 
lights,  and  croicing,  loud,  shrill,  discordant,  yet 
frequent,  was  heard  around  the  cock-pit.* 

Lo !  Mars,  seated  in  his  fiery  car,  with  his 
bride  Bellona,  in  liigh  air.  through  the  dusky 
shades  of  night  surveyed  the  cock-pit  from  afar, 
and  stretchotl  forth,  and  hung  in  mid-heaven 
the  golden  balance,  and  weighed  the  adverse 
conflicting  fates  of  his  favorite  bi'ds.  >'orlong 
did  the  scales  stand  poised.  Tliat  on  which 
was  marked  SCOTTL'r  M  GLORY,  in  charac- 
ters of  living  flame,  mounted  high  in  air,  and 
kicked  t!ie  beam. 

To  cat  a  description  short,  to  which  no  mas- 
ter of  the  lyre,  since  the  davs  of  Butler,  could 
do  adequate  justice — ^^in  this  bobbery,  the  Scot- 
tish fowl  was  sorely  bruised,  beat  and  wounded, 
insomuch  that  his  rio?  were  broken — he  hung 
his  trings  for  a  long  space  of  time  afterwards, 
aud  his  life  teas  greatly  despaired  of — to  his 

*  Writers  on  rhetoric  advise  us  to  avoid  putting-  tails 
to  sentences,  and  to  place  tlie  most  sonorous  and  musical 
worfl  at  t}»e  conclusion  of  a  sentence.  We  have  done  &o 
in  this  in-tnncri. 
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great  damage,  and  against  the  peace  of  the 
finds  of  the  state  of  rsew-York,  and  their  dig- 
nity. 

The '.vhole  Court  was  m\xc\i  moved  and  affect- 
ed at  the  story  of  his  wrongs. 
''  Quis  talia  fando.  temperet  a  Lnehrymis.^" 

Hard  is  the  heart  of  him  who  tells, 

Or  even  liim  that  hears 
Such  doleful  things,  and  cannot  shed 

At  least — a  pint  of  tears  ' 

This  trial  excited  much  interest  among  the 
oock-flghting  fraternity  of  this  city  ;  and  seve- 
ral witnesses  were  introduced,  some  of  whom 
declared  they  had  made  a  business,  for  a  num- 
hcr  of  years,  in  preparing  fowls  for  the  cock-pit. 
This, we  understand, is  done  by  keeping  them  in 
in  a  very  careful  manner  in  a  darii  place,  feed- 
ing them  with  parched  corn,  and  when  brought 
to  the  pit  for  battle,  fixing  gatllcs,  or  steel  in- 
struments, as  sharp  as  needles,  on  their  legs, 
over  the  spurs  provided  by  nature  for  the  bird. 

The  prosecutor  and  several  other  witnesses 
introduced  on  this  trial,  immediatelv  after  their 


spectability,  visiting  our  city,  resort  The  in- 
■luence  of  evil  example  from  citizens  of  appa- 
rent good  standing,  is  extremely  pernicious. 
The  Court  impose  a  fine  of  $250  on  each  of 
■  hese  defeuuants,  and  take  this  occasion,  pub- 
licly, to  declare,  that  if  ever  again  offences  of 
his  description,  originating  in  either  of  these 
houses,  come  under  the  cognizance  of  the 
Court,  they  will,  if  possible,  inflict  a  tenfold 
punishment. 


JOIL\  DENNIS'  CASE. 


I  John  Dennis  a  black  man,  was  convicted  of 
I  an  Assault  and  Battery,  committed  on  Patrick 
j  Boyle,  with  an  intent  to  commit  murder.  The 
i  prosecutor  and  defendant  both  lived  in  the  same 
;  home  in  Catherine-street,  the  first  above,  the 
j  second  in  the  cellar  beneath— and  there  had 
:  been  a  quarrel  between  them  before  the  affray 
,  which  gave  rise  to  this  prosecution  took  place. 
I  On  that  occasion,  some  disturbance  took  place 


examination,  were  laid  under  a  recognizance  ii  i^  t^^e  cellar,  and  some  one  in  the  shop  above 
^T-tJ.o  ^^^^■rt  ir.  or-MooT.  ^/^f^T-o  fKo  i^T^nnH  T,,,-,-  I  callcd  ou  tljc  dcfciidant  to  desist,  and  threaten- 


by  the  Court,  to  appear  before  the  Grand  Jury 
then  sitting,  to  give  evidence  against  John  I.  j 
INIoore,  who  it  appeared,  also  kept  a  cockpit  in  ' 
Banker-street,  but  immediately  after  this  affray  ! 
suppressed  the  practice  in  both  places. 

We  know  not  the  source  from  which  the 
Grand  Jury  derived  information,  that  during  ; 
the  last  season,  a  cock-pit  had  been  kept  at' 
Washington-Hall ^  nor  is  it  material,  since  it 
stands  confessed  on  rf.''o?-rf  / 

By  the  Court,  in  pronouncing  sentence  on 
these  cases  respectively,  and  immediately  pre-  | 
ceding  :  : 

Charles  IVIcyers  and  Robert  de  Witt  have  I 
been  convicted  of  an  Assault  and  Battery  com- 
mitted on  James  M'Uonald.    Their  case  de- 
serves particular  notice,  rather  from  the  plaee  i 
wliere  the  affray  in  which  they  were  concern-  ,| 
ed,  took  'Jiace,  than  from  any  other  circum- 
stance.   It  took  place  at  a  cock-pit,  kept  by  ;j 
John  I.  Moore,  in  Roosevelt-street.    It  is  the  I 
duty  of  the  Court,  as  far  as  may  be  in  their  j 
power,  to  suppress  the  collection  of  persons  for  ;i 
the  purposes  in  which  these  defendants  were  ,1 
engaged.  Under  the  circumstances,  the  Court  {! 
impose  a  fine  of  $  30  on  each  of  the  defendants. 

John  I.  Moore,  and  Peter  3Mntyre,  have 
each  been  convicted,  on  their  own  confession, 
of  keeping  a  cock-pit  in  their  resi:>ccfive  hou- 
ses ;  and  James  Butler  has  been  convicted  of 
keeping  a  gamh/ing  house. 

Moore,  it  appears,  did  not  keep  an  Inn,  or 
public  house  ;  and  immediately  after  the  affray, 
which  gave  rise  to  this  prosecution,  entirely 
suppressed  the  practice  at  his  house.  The 
Court,  under  the  circumstances  of  his  case,  im- 
pose on  him  a  fine  of  $-25. 

James  Butler  and  Peter  M'lntyre  keep  pub- 
lic houses,  to  which  strang^ers  of  the  first  re- 


ed to  put  him  in  Bridewell.    Whereupon  he 
came  up  with  some  sharp  pointed  instrument 
I  in  his  hand  behind  him,  and  after  some  quar- 
;  relhng  he  made  a  smart  thrust  at  Boyle,  who 
1  had  a  shovel  uplifted  in  the  act  of  striking  the 
j  defendant.    The  instrument  passed  through  the 
lower  part  of  Boyle's  arm,  while  it  was  held  be- 
fore his  breast  in  the  position  of  parrying  a 
j  blow.    The  defendant  was  sentenced  "to  "the 
I  City  Prison  for  six  months,  and  at  the  end  of 
,  that  term  to  be  recognized  to  keep  the  peace 
'  for  one  year  in  the  sum  of  $100. 


CHARLES  W^EST,  «7.  die. 

CASE. 


THOMPSON'S 


Rodman,  Counsel  for  the  proseeuiioji. 
N.  B.  Graham,  Counsel  for  the  jjrisoner, 


A  slave  ii 


not  a  competent  v/ilness  against  a  free  man. 


The  prisoner,  a  free  black,  was  indicted  for 
Bui  g.'ary,  and  on  the  traverse  of  the  indictment, 
it  appeared  that  the  principal  witness  on  behalf 
of  the  prosecution  was  a  slave. 

By  the  Court.    He  is  incompetent. 

The  prisoner  was  acauitted- 


SUiMMARY. 


:      William  Bcnctt  and  Christopher  Thc.uas  vrere  inJict- 
!  ed,  trie-J,  and  found  guilty  of  Grand  Larceny,  in  stealing 
2  cwt.  oi  >ugar,  the  property  of  George  R.  jRicketts  and 
William  Kickel'.s. 

Miles  .APDonaM.  a  recnjitinjr  sergeant,  was  indicted. 
tneJ,  ami  iouad  guilly  of  GrauJ  Lalcen_^-.  for  stealing-  u 
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«ilvcr  watcli,  of  die  value  of2t»  dolls,  tlip  proix-rfy  of  i 
Thomas  Malior.  Ho  came  into  tlu  ^rocfrv  of  Malior, 
and  while  the  bac  k  uf  the  prosecutor  was  tunird,  and  the 
prisoner  supposed  no  rye  was  on  him,  he  ytolc  tin*  watch 
out  of  a  small  drawer,  and  was  discovered  hy  Mri?.  Ma- 
hor  r.  itii  t!ic  watch  in  his  hand,  which  ho  attempted  to 
cojictal ;  tilt'  chain  of  which,  however,  was  known  by  tije 
w«)man,  who  called  on  him  for  tiie  sume,  who,  with  his 
ati<;ociat«'<,  ran  oil  hastily  and  could  not  then  be  over- 
(alicn.  He  was  found  a  short  time  afterwards,  but  the 
watcii  lias  not  _\et  been  found. 

Jiunos  Jackson  was  indicted  and  convicted  on  confes- 
sion of  stealinir  a  firkin  of  butler,  the  property  of  Corne- 
lius Schcrnierliorn. 

John  Ilalliday  wa'^^  indicU  d,  tried,  and  found  ;;uilty  of 
sfealiiiij,-  a  surfout  coat  and  a  snulfcr-sland,  of  tlie  value 
»\  2.')  dolls,  the  property  of  TJiomas  Hod'^kinson.  The 
prisoner  stole  flie  {)roperty  and  Ciu-ried  it  to  a  pawnbro- 
ker's shop  in  ('hatham-street,  w  here  he  left  it  m  pled";*! 
for  2  dolls.  When  arrested  by  Jacob  Warner,  he  denied 
that  he  had  stolen  the  pro|)erty,  \ml  afterwards  admitte<| 
it,  and  went  w  ith  Warner  to  the  shop  and  redeemed  the 
same. 

William  Disley  was  irnlicted,  tried,  and  found 
of  Grand  Larceny,  in  stealiug  aciuantily  of  clothin;.^,  ol 
•  the  value  of  about  10  dolls,  the  property  of  Elijah  Chan- 
dler. The  prosecutor  is  master  of  the  schooner  I-ivch, 
which,  about  three  weeks  ago,  and  at  the  lin»e  the  felony  ' 
was  committed,  was  1\  ing  al  the  New-I\larkel  slip.  The 
property  was  taken  iVom  the  cabin,  and  the  j)nsoner, 
who  was  suspected  of  the  felony,  bein;^  apprehended  by 
DisbroAV  a  w  atchman,  voluntarily  contc  ssed  it.  The  con- 
fession taken  before  the.  i'olice  was  read  in  evidence,  and 
was  conclusive  asjainst  him.  j 

Lucas  Seg-retier,  a  youn^  foreipier  of  a,ood  appearance,  | 
(we  judge  a  Frenchman)  at  the  time  of  his  arraignment  j 
ami  on  trial  and  on  receiving;  his  sentence,  exhibited  a  ; 
strikins;  spectacle  of  griet",  shame  and  reinoise.  He  hid 
his  faee,  which  was  bathed  in  tears,  and  when  arraigned,  | 
pleaded  guilty  to  an  indictment  for  Grand  Larceny,  in  I 
stealing  310  dolls,  in  bank  oills,  the  pro-  rty  of  Abraham 
Wood,  Tlie  Court  humanely  put  him  on  trial,  when  it  \ 
appeared  that  he  stole  tlie  money  from  a  portable  writing  ] 
desk  in  (he  sitting  room  of  the  boarding  liouse  kept  by  the  I 
prosecutor,  to  which  the  prisoner  l;ad  access,  liy  intro-  i 
ducing  his  knite,  he  shoved  back  the  bolt  of  the  lock  of  [ 
the  desk.  A  part  of  the  money  was  found  on  him,  and  he  | 
Confesst:d  that  he  stole  the  wliole, 

Cafhorine  "Williams,  a  black,  was  indicted,  tried,  and  • 
fo;md  guilty  of  Grand  Larceny,  in  stoalin^  a  quantity  ut  ; 
beddiiii:-,  of  the  value  of  17  dolls,  the  prupertv  of  Kliza  ; 
Halliday.  ' 

Mary  Williams,  a  black,  was  indicted,  tried,  and  j 
•bund  guilty  of  Grand  Larceny,  in  stealing  a  number  of  ( 
jr.'ticks'  of  clothing,  of  n)o!  e  than  20  dollars,  the  property  \  \ 
ox  Moses  Kichurtls,  another  black.     The  wife  of  the  | 
jtrc?ecutor  keeps  a  cook-shop,  ami  the  prisoner  took  the 
j.roperfy  lai<l  in  the  inuictnieat  from  an  inner  room,  and  j 
)iart  of  the  clothes  were  at'lei  wards  found  on  her.  Her 
cDnlessioM  was  conclusive  ia  esi.abii>iiment  of  her  guilt,  j] 

-Ml  tlie  above-named  j>risoners  were  sentenced  to  the  |j 
Ssate  Prison,  each  for  tliree  years  and  a  day,  { | 

it 

This  Term  thirteen  were  sentenced  to  the  City  Pri-^on,  jj 
chiefly  for  Petit  Larceny,  and  the  finuul  Jury  fonnd  |j 
sixty  in  Jictinenls  only  dui  ing  the  Ter/ii.  M 


MARLNE  COUilT. 

C  riENRV  WnEATON.  i 

Present  <  RoKKiiT  Swanto>\  and     /  Justices- 
(  John  li.  Scott,  Esfj's.  ) 

JUAN  DE  SALEZ,  n.  JOSE  DE  SOUZA. 
A.NTiioN,  Counnel  for  Ihr  PlmuUir. 
SAMi'So.t,  Counsel  for  thr  dvffiuliinl. 
An  action  for  an  As.sault  and  Battery  ronimitled  by  one 

of  the  subjecti*  of  Portugal  on  antrtlier,  on  iKianI  a 

Portugue.M;  shin  on  the  high  seas,  may  be  maintained 

in  the  Marine  Court  of  the  city  of  New-York. 

The  plaintiff,  a  subject  of  Porlnq-nl,  and  a 
seaman  on  board  a  ship  belong-in^  to  that  coun- 
try, commenced  an  action  ia  this  C'ourt  for  an 
Assault  and  Battery  committed  on  him  on  board 
the  vessel  wliile  she  was  on  the  hi|^h  seas,  by 
the  defendant,  who  was  also  a  subject  of  the 
same  country,  and  captain  of  the  vessel. 

To  the  declaration  in  the  cause,  the  defend- 
ant pleaded  in  abat»mcnt  to  the  jurisdiction  of 
the  Court — thereby  alleg^inc^,  in  substance,  that 
he  ought  not  to  be  compelled  to  answer  to  the 
declaration  of  the  plaintiff  bffore  the  said  Jut- 
tices — because  the  parties  are  sxJtjects  <f  Porlu- 
r:;al^  and  the  cause  of  action,  if  any,  arose  on 
board  a  Portus;uese  ship  on  the  high  sens. 

To  this  plea  there  was  a  general  demnrrcr 
and  joinder.  In  other  words,  the  ^hove  fads 
were  admitted  ;  but  the  question  of  law  arising^ 
from  those  facts  was  pat  only  at  issue. 

After  a  learned  arjjumcnt  by  the  Counsel  on 
both  sides,  Mr.  Justice  WheaVm.  delivered  the 
following-  opinion,  wliich  contains  one  of  the 
most  luminous  expositions  of  the  doctrine  re- 
lating to  tho  jurisdiction  which  the  Courts  of 
one  country  may  exercise  over  the  subjects  of 
another,  that  can  be  found  in  the  books.  The 
decision  is  in  perfect  conformity  with  pxirt  rea- 
son, on  whicli  alone  the  principles  of  universal 
law  are  founded.  Seamen  are  a  race  of  men 
who,  from  the  peculiar  situation  in  which  they 
are  placed,  should  be  treated  vl  cive-s-  mundi. 
As  such,  the  arm  of  the  law  sliould  be  extended 
for  their  protection  in  every  clime. 

By  the  Courts  delivered  by  Mr.  Justice 
JVheaton: 

Tills  plea  can  only  be  supported  upon  one  of 
the  two  following  ground^,  or  upon  both  : 

1 .  That  the  vessel  on  board  of  which  the  in- 
jury is  alleged  to  have  been  committed,  is  a 
foreign  vessel,  and  at  the  time  stated  was  on  the 

high  seas. 

2.  That  the  parties  are  both  tlie  subjects  of 
the  same  foreign  power.  The  merchant  ves- 
sels of  a  particular  country  are  sometimes  said 
to  be  an  cztcnlion  of  the  territory  of  t'lat  coun- 
try ;  and  there  is  no  doubt  that  by  the  law  of 
nations,  every  country  has  a  right  of  jurisdic- 
tion over  all  matters  arising  on  board  its  ves- 
sels on  the  high  seas ;  but,  it  does  not  follow 
that  tJiis  jurisdiction  is  exclusive.  The  high 
seas  ar-e  extra  lerritoriaLiiVid  ure  within  the  ex- 
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elusive  jurisdiction  of  no  one  power  ;  and  even 
if  they  were,  trespass  on  the  person  notbein^  a 
local  injury,  the  action  for  its  redress  must  be, 
in  its  nature,  transitory.  There  seems  then 
to  be  no  objection  founded  on  principles  arising- 
from  the  circumstances  that  the  vessel  belong- 
ed to  a  foreign  country^  and  at  the  time  when 
the  injury  was  committed  was  on  the  high  seas, 
which  can  preclude  this  Court  from  taking 
cognizance  of  this  suit  The  action  is  not  local 
by  our  municipal  law,  or  by  the  law  of  any 
other  country ;  it  is  an  action  in  personam,  and 
the  parties  are  now  in  this  forum.  Actiones 
personales  squuntur  forem  rei,  is  the  maxim  of 
the  common  law,  which  is  our  own  peculiar 
code,  and  also  of  the  civil  law,  which  is  the  ba- 
sis of  the  law  of  all  the  countries  in  the  south  of 
Europe.  The  latter  law  has  also  another  max- 
im applicable  to  certain  actions  of  trespass — 
Actio  noxalis  caput  sequitur,  which  has  been 
cited  by  the  plaintiff  *s  Counsel  as  applicable 
to  this' suit;  but  the  actio  noxalis  was  given 
only  for  injuries  done  by  slaves,  and  might  be 
brought  against  their  masters  to  recover  dama- 
ges for  the  injury.  Hence  the  caput,  here 
spoken  of,  is  not  that  of  the  defendant,  but  of 
the  slave,  who,  when  he  passed  into  the  hands 
of  a  new  master,  that  new  master  became  liable 
to  this  action.  Thus  Justinian  (or  rather  Tri- 
bonian)  says,  Omnis  autem  noxalis  actio  caput 
sequitur — ^Vam,  si  scrims  tuns  noxam  commisse- 
rit,  quamdiu  in  tua  potestatem  pervcnerit,  cum- 
ille  incipit  actio  esse.  (Institutes,  L.  4.  Tit.  8.) 
De  noxalcs  acliimibiis.  The  former  maxim, 
however,  is  sufficien''l  to  show  that  this  action 
is  transitory  in  its  nature.  "Will,  then,  the 
circumstance  of  the  parties  being  foreigners 
have  the  eiTectof  ousting  the  Court  of  its  juris- 
diction ? 

Upon  principle,  there  are  only  two  conside- 
rations which  should  seem  to  favor  an  aflirma- 
tive  answer  to  this  question.  The  first  is  said  to 
be,  that  the  mutual  obligations,  the  respeclive 
rights  and  duties  of  the  master  ar.  l  mariners, 
are  regulated,  not  by  the  jus  gentium,  or  by 
that  universal  maritime  law  which  forms  a  part 
of  the  71/ V  gentitim,  but  by  the  local  law  of  the 
country  where  the  contract  is  made,  oiibetween 
whose  subjects  it  is  made.  The  second  is  the 
inconvenience  that  might  ensue  if  foreign  sea- 
men, in  onr  ports  and  harbors,  were  allowed  to 
litigate  with  masters  upon  facts  arising  out  of 
their  mutual  contract  still  remaining  in  full 
force. 

The  first  consideration  does  not  seem  deci- 
sive of  the  present  question.  For  though  the 
authority  of  the  master  over  tlie  seamen  may 
be  regulated  by  the  municipal  law  of  the  coun- 
try to  which  the  parties  belong,  there  runs 
throughout  the  laws  of  every  country,  on  this 
subject,  a  general  principle  founded  on  the 
nature  of  things.  The  dilficuty  in  the  present 
case  is  not  greater  than  in  actions  ex  contractu 
brought  upon  contracts  made  in  foreign  cgqn- 


tries,  and  our  municipal  Courts  are  not  averse 
to  taking  cognizance  of  such  suits,  because 
they  must  be  determined  by  the  lex  loci.  This 
circumstance  does  not  therefore  appear  to  be 
conclusive  of  the  question. 

The  inconvenience  of  permitting  suits  to  be 
brought  by  the  crews  of  foreign  vessels  in  our 
ports  against  the  masters  may  be  great — but 
we  do  not  sit  here  to  legislate,  or  to  form  diplo- 
matic conventions  with  foreign  powers ;  and 
considerations  of  mere  policy  and  expediency 
can  form  but  a  small  ingredient  in  our  deci- 
sions. 

How  then  stands  the  question  upon  the  foot- 
ing of  authority  ? 

The  two  cases  from  Robinson's  Admiralty 
Reports,  referred  to  in  the  case  of  Thompson 
et  ai  vs.  the  JVanci/,  &,c.  (Bee's  Admiralty  Re- 
ports, p.  217.)  were  decided  upon  peculiar 
grounds,  and  there  is  no  doctrine  to  be  drawn 
from  them  applicable  to  this  case — We  tlicre- 
fore  accede  to  the  position  of  the  learned  judge 
(Bee),  that  they  are  not  conclusive  against  ex- 
erting a  jurisdiction  over  foreigners,  although 
j  tlieir  tendency  is  to  discountenance  the  assump- 
i  tion  of  such  a  jurisdiction,  except,  under  pecu- 
liar  circumstances.    Such  circumstances,  like- 
I  wise,  existed  in  the  two  cases  cited  from  Hop- 
.  kinson.     The  principles  laid  down  by  Brown 
in  his  Civil  and  Admiralty  Law,  appear  to  be 
j  nothing  more  than  an  abstract  of  the  doctrine 
j  developed  by  Sir  \\'illiam  Scott,  in  the  first  of 
j  the  Reports  above  mentioned,  in  cases  from 
Robinson's  Admiralty. 

We  arc,  therefore,  reduced  to  the  authority 
of  the  learned  Judge's  (Bee's)  own  decision, 
which  remitted  a  suit  commenced  by  foreign 
i  seamen  for  their  wages  to  the  Courts  of  their 
I  own  country.     His  authority  is  supported  by 
i  the  decisions  of  another  learned  Judge  of  the 
i  Admiralty  to  the  same  efibct.    Thompson  et  al 
j  vs.  Catharine — Peters'  Admiralty  Decisions,  p. 
!  101.     Willenchon  v<=.  the  Forsoket,  ib.  p.  197. 
I  Botfi  these  Judges  were  sitting  in  a  Court  of 
j  Admiralty — a  Court  of  the  law  of  nations,  which 
i  feels  itself  at  liberty  to  exercise  a  species  of 
'  comity  towards  the  tribunals  of  other  countries, 
I  which  a  Court  of  common  law  cannot  exercise, 
j  If  we  have  jurisdiction  of  this  cause,  we  are 
j  bound  to  exercise  it.    If  any  Court  of  comnion 
law  in  this  country  has  that  jurisdiction,  this 
Court  has  it ;  the  legislature  having  invested 
us  with  a  jurisdiction  over  this  matter  as  ample 
as  it  could  give,  and  having  selected  very  apt 
expressions  to  convey  the  most  extensive  juris- 
diction. The  case  of  The  Coi!rinefj\{l  Ed^vards' 
Adm.  Rep.  239.)  recently  decided  by  Sir  Wil- 
liam Scott,  opens  to  our  view  another  ground 
upon  which  the  Court  of  Admiralty  has  declin- 
ed exercising  jurisdiction  to  carry  into  effect 
foreign  laws  against  foreigners.     This  Judge, 
who  has  always  shown  sufficient  intrepidity  on 
the  prize  side  oi  the  Court,  shrinks  with  dread 
under  the  terrors  of  prohibition  when  sitting  in 
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the  Instance  Court.  lie  is  aware  thai  the  Ad- 
Bfiiralty  has  uniformly  been  defeated  in  its  con- 
flicts with  the  Courts  of  coinnion  law,  and 
therefore  ho  wisely  declines  the  combat  in  eve- 
ry case  not  clearly  within  the  jurisdiction  of 
the  Instance  Court.  Hence  he  concludes  in 
the  case  of  The  Courlnc;/,  that  the  probable 
effect  of  his  entertainini»- tl»e  suit  for  the  |)ur- 
pose  of  carrying-  into  elfcct  an  act  of  Con^J^re^>s 
agrainst  an  American  master,  would  be  a  jjro- 
hibillon. 

In  two  cases,  determined  in  the  Eng-lisli 
Courts  of  common  law,  (before  tlie  Indepen- 
dence of  the  United  States)  which  may  be  re- 
garded as  cotemporarics  of  each  other,  because 
one  was  tried  at  J^isi  Priu.s  before  tlie  otiier 
was  determined  in  the  Court  <»!'  K.  B.  In  the 
case  of  J^lostyn  vs.  Fabrigds^  (C'owp.  p.  101) 
there  is  distinctly  laid  down  this  proposition, 
tliat  it  is  no  objection  to  an  action  for  a  person- 
al trespass  that  the  cause  of  action  arose  abroad. 
Here  then  we  have  an  answer  to  the  first  of 
the  two  questions  which  arise  in  thi'>  cause.  It 
is  no  legal  objection  to  the  jurisdiction  of  the 
Court  in  the  present  case,  that  the  cause  of 
action  arose  on  board  a  foreign  vessel  upon  the 
high  seas,  even  supposing  the  vessel  to  be  a 
portion  of  the  territory  to  which  she  boVongs. 

In  the  case  of  Rafael  vs.  Fcrclst,  (N.  Jilof  k- 
stone's,  p.  'J83  and  10:^5.)  the  ssme  doctrine  is 
repeated  by  the  Court  of  C:.  B.  that  it  is  no  ob- 
jection to  such  an  action  that  the  place  where 
the  tort  happened  was  in  the  dominion  of  a  fo- 
reign prince,  together  with  tiiis  other  proposi- 
tion, that  it  is  no  objection  to  such  an  action 
that  the  plaintiff  is  an  alien,  and  was  a  subject 
of  such  a  foreign  prince  at  the  time  tlie  injury 
was  committed,  for  personal  injuries  are  of  a 
personal  nature,  and  sequuntur forum  rei.  We, 
then,  have  here  a  partial  answer  to  the  second 
objection  to  the  jurisdiction  of  the  Court  in  the 
present  case,  wliich  is,  that  the  parties  are  both 
foreigners,  and  subjects  of  the  same  foreign 
country.  The  authoiity  only  fails  ni  instruct- 
ing us  whether  it  would  have  strengthened  the 
objection  made  before  the  English  Court  ol  C. 
B.  had  the  defendant  likewise  been  an  alien 
and  a  subject  of  the  same  foreign  prince  with 
tlic  plaintilf.  But  thougli  the  case  of  Rofad 
vs.  J  ^erelet  he  imperieci  in  this  respect,  it  may 
be  said  that  the  case  of  jMosbjn  vs.  Fahrif^ns, 
supplies  that  *defect  by  the  explicit  dktwn  of 


Lord  Mansfield,  that  "if two  persons  fight  in 
France,  and  both  happen  casually  to  be  her 
(in  Kngland)  one  should  firing  an  action  of  -.i 
sault  against  the  other,?/  mi^hl  be  a  doubt  whe- 
ther such  an  action  could  be  maintained  here'* 
(in  England.)  And  why  nnght  tliere  be  a 
d(iuht ' — Because,  though  it  is  not  a  criminal 
prosecution,  it  must  be  laid  to  be  against  llie 
peace  of  the  king;  but  the  breach  of  the  peace 
is  merely  local,  though  llie  trespass  against 
the  person  is  transitory — Therefore,  vithoul 
givinic  an  opinion,  it  might,  perhaps,  be  triable 
only  were  botli  the  parties  at  tlie  time  were 
subjects."  To  this  difficulty  the  Court  of  C.  B. 
have  furnished  a  conclusive  answer  in  the  case 
t)i Rafael  vs.  Verelcf,  that  "  though  in  all  de- 
clarations of  trespass,  it  is  laid  contra  pat  em 
rc!sis,  yet,  that  is  only  matter  of fomt  and  not 
trnrtr. sable.""  Fictiocs  of  law,  says  Lord  Mans- 
field, shall  never  be  contradicted  so  as  to  defeat 
the  end  fur  which  llicy  were  invented,  but  for 
every  (tiher  purpose  they  may  be  contradicted, 
'i'he  fiction  whi«-h  lays  an  action  of  trespass  com- 
mitted al)road,  av  if  it  were  committed  in  breach 
oftho  peace  of  the  country  where  the  action  is 
broiiglit,  is  what  the  same  great  and  revered 
authority  calls  ''ajiction  of  form.'"  It  can  never 
be  contradicted  so  as  to  defeat  the  end  for 
which  it  was  invented,  but  for  every  other  pur- 
pose it  may  be  contradicted.  "What  was  the 
end  for  which  this  fiction  %vas  invented  f  To 
di-aw  to  the  domestic  forum  personal  actions, 
which  are  transitory  in  their  nature,  and 
therefore  follow  the  person  of  the  defend- 
ant. It  cannot  therefore  be  contradicted  so 
as  to  defeat  the  end.  It  cannot  be  traversed. 
It  is  founded  upon  a/orr/ia/,  and  not  a  substan- 
tial distinction  of  trials.  The  proceeding  is  in 
prrsonamvLnd  not?n  rem.  This  formal  distinc- 
tion extends  to  cases  that  arise  abroad;  but  if 
they  are  transitory,  they  may  be  feigned  to  arise 
in  the  body  of  a  eoimtry,  and  the  offence  as 
having  been  committed  contra  paccm  populi. 
These  fictions  cannot  be  contradicted  or  tra- 
versed. 

There  appears  to  be  no  solid  objection  either 
upon  the  footing  of  reason  or  authority  against 
the  exercise  of  that  jurisdiction  over  the  pre- 
sent case,  which  is  given  by  the  statute  to  this 
Court.  The  consequence  is,  there  must  be 
judgment  of  respondeat  ouster. 
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AT  the  SITTINGS,  holden  in  and  for  the  City 
and  County  of  New-York,  at  the  City-Hall 
of  the  said  City,  commencing-  on  Mondaij 
the  8th  day  of  April,  and  ending  on  Saturday 
the  27th  day  of  April,  in  the  year  of  our 
Lord,  1816. 

PRESENT, 

The  Hon.  SMITH  THOMPSON, 
Chief  J ustice  of  the  Supreme  Court  of  Judica- 
ture of  the  State  of  JVew-  York. 

M'Kesson,  Clerk. 

There  were  three  hundred  and  four  causes 
noticed  for  trial ;  and  durring  the  Sittings,  one 
hundred  and  six  trials  and  inquests. 

(slander.) 

ELIZA  M'DOUGAL  vs.  JOHN  SHARP. 

Emmet  and  Griffen,  Counsel  for  the  plaintiff". 
Cai>es  and  Wells,  Counsel  for  the  defendant. 

In  an  action  of  Slander  for  charging  the  plaintiff  with 
having  sworn  false  in  every  part  of  her  testimony  on 
a  former  trial,  wherein  she  appeared  as  a  witness,  and 
swore  tliat  she  heard  the  delendant,  who  was  a  party 
to  such  suit,  or  a  person  of  the  same  name,  admit  the 
demand  sought  to  be  recovered  ;  the  existence  of  which 
was  the  material  point  in  controvei-sy,  it  seems  tliat 
evidence  of  the  adnii;  «ion  of  that  demand,  by  the  de- 
fendant, to  other  persons,  is  inadmitsuble. 
The  publication  of  slander  is  evidence  of  malice. 

This  was  an  action  of  slander  brought  to  re- 
cover damag-es  ag-ainst  the  defendant  for  falsely 
and  maliciously  uttering-  and  publishing-  the  fol- 
lowing words  of  and  concerning-  the  plaintiff: — 
"  She  has  stcotm  falsely  in  court ;  and  her  testi- 
mony is  false  in  all  its  parts — and  I  can  prove 
it.'' 

The  matter  of  inducement  which  preceded 
the  above  words  in  the  first  count  of  the  decla- 
ration, and  the  inuendoes  accompanying-  the 
same,  explaiiatoiy  of  their  meaning,  disclosed 
the  following  facts :  That  there  had  been  a  for- 
mer action  pending-  in  the  Mayor's  Court,  in 
the  Cit}- of  New- York,  wherein  Zachariah  Sick- 
els,  assignee  of  the  estate  of  Alexander  M' 
Dougal,  acroixling  to  the  form  of  tiie  statute, 
&:c.  was  plaintiff,  and  the  said  John  Sharp  and 
one  James  Johnston  defendants:  that  on  the 
trial  thereof,  the  plaintiff  in  the  present  suit 
was  sworn  as  a  witness  on  behalf  of  the  said 
Sickels,  and  thai  the  false  swearing  imputed 
to  the  plaintiff,  as  laid  in  the  declaration,  had 
express  reference  to  her  testin  ony  given  on  that 
trial.  The  damages  were  laid  inUie  declara- 
tion at  ten  thousand  dollars. 

The  defendant  pleaded  the  general  issue,  and 
to  this  pica  subjoined  a  cotioc  of  scecia:!  mat- 


ter justifcation,  to  be  given  in  evidence  on 
the  trial.  This  notice,  after  stating  the  pen- 
dency of  the  action  referred  to  in  the  declara- 
tion, alleged  that  the  cause  was  tried  on  the 
19th  day  of  April,  1815,  before  the  Recorder, 
at  the  City  Hall  of  the  city  of  New- York ;  and 
that  on  the  trial,  the  plaintiff  being  sworn  as  a 
witness,  amongst  other  things,  falsely  swore 
"•  that  in  or  about  the  month  of  January,  1814, 
she  was  present  at  a  conversation  between  the 
said  Alexander  M'Dougal  and  the  said  John 
Sharp,  within  the  limits  of  tlie  debtors'  prison 
in  the  said  city,  in  which  conversation  the  said 
John  Sharp,  in  her  hearing,  admitted  and  ac- 
knowledged that  upwards  of  four  hundred  dol- 
lars were  due  to  the  said  Alexander  from  the 
said  John  Sharp  and  James  Johnston  ;  and  said 
to  the  said  Alexander  that  he  the  said  John 
Sharp  was  willing  to  pay  the  biU  against  Sharp 
and  Johnston,  if  Johnston  would.  The  notice, 
after  negativing  the  above  statement  of  testi- 
mony, proceeded  to  state  "  that  the  said  Eliza 
M'Dougal  did  thereby,  in  the  said  court  so 
holden  as  aforesaid,  upon  the  trial  of  the  said 
issue,  depose  and  stcear  falsely.'' 

The  plaintiff,  a  young  lady  of  very  interest- 
ing appearance  and  deportnient,  appeared  in 
court  with  a  sister,  her  equal  in  beauty  and 
misfortune — both  attired  in  the  sable  weeds  of 
mourning.  Their  father  was  dead,  and  they 
left  alone  on  the  world's  wide  stage — unpro- 
tected orphans.  They  had  once  seen  better 
days,  ere  the  lowering  clouds  of  adversity  had 
obscured  the  prosp^ts  of  a  parent,  and  the  cold 
hand  of  death  consigned  him  to  the  grave.  Now, 
they  had  no  patrimony  except  a  good  nam^e— 
No  protector,  no  friend,  no  guardian  to  vindi- 
cate their  wrongs.  Yes ;  they  looked  (as  we 
shall  see  hereafter)  not  in  vain,  to  the  law  for  a 
protector ;  to  the  court  for  a  friend ;  to  a  jwy, 
for  the  vindication  of  wrongs  wantonly  inflicted  : 
And,  when  Mr.  Griffon,  the  junior  counsel, 
proceeded  to  open  the  case  to  the  jury,  on  be- 
half of  the  plaintiff,  in  a  strain  of  manly  elo- 
quence, fraught  with  feeling  and  sensibility, 
which  did  much  credit  to  his  talents  as  an  orator, 
in  descanting  on  the  above  topics — his  state- 
ment made  a  powerful  impression  on  his  audi- 
tors. For  in  no  case  does  the  orator,  the 
advocate,  appear  so  am.iable  and  lovely,  and 
trulv  godlike,  as  when  his  talents  arc  exerted 
in  the  cause  of  suffering  innocence  against  the 
injustice  of  the  rich  and  proud  oppressor. 

The  words,  alleged  in  the  declaration  to  have 
been  spoken  of  the  plaintiff,  were  clearly  pro- 
vc^l  by  the  testimony  of  Hugh  Ma:  well,  Esq. 
and  that  of  Augustus  S.  Battin.  It  appeared 
tJiAt  JohnstoU;  who  wa^;  joined  with  the  dvfen- 
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dant  in  the  former  suit,  first  R-ave  the  informa- 
tion to  him  concerning  the  statement  made  hy 
the  plaintiff  on  the  trial ;  and  the  slander  ut- 
tered by  the  defendant  was  predicated,  priaci- 
jtally,  on  such  information.  The  pluintift,  having 
ascertained  that  the  defendant  had  spoken  the 
defamatory  words,  laid  in  the  declaration  to  I 
James  Johnston  and  William  Gentle,  obtained  I 
an  apology  from  Johnston,  who  had  also  joined  j 
the  defendant  in  the  publication  of  tlie  words,  i 
and  then  applied  to  IVIr.  Maxwell  to  write  a  } 
letter  to  the  defendant  on  the  subject.  The  I 
object  of  this  letter  appeared  to  be,  to  solicit  an 
interview  with  the  defendant,  to  convince  him  ! 
of  his  mistake,  and  to  have  the  matter  amica-  | 
bly  arranged.  The  terms  of  settlement,  pro- 
posed by  the  young  lady,  concerning  which  she 
instructed  Mr.  Maxwell  to  treat  with  the  de- 
fendant, were,  that  he  should  make  an  apology 
as  Johnston  had  done.  She  was  unwilling  to 
bring  a  suit,  and  it  appeared  that  in  this  over- 
ture Mr.  Maxwell  acted  on  behalf  of  the  plain- 
tiff as  a  friend.  Incited  by  such  motives,  a 
letter,  conceived  in  mild  conciliatory  language, 
was  written  to  the  defendant,  who  came  to  the 
office  of  Mr.  Maxwell,  who,  with  Battin,  was 
there.  In  the  conference  with  the  defendant, 
Mr.  Maxwell  explained  to  him  the  views  of  the 
plaintiff',  took  a  view  of  the  whole  subject,  and 
endeavoured  to  convince  him  of  the  mistake 
under  which  he  supposed  he  labored  with  re- 
gard to  the  testimony  given  by  the  young  lady 
on  the  trial.  That  this  supposed  mistake  on  the 
part  of  the  defendant,  may  be  understood,  it 
is  necessary  to  premise  in  this  place  what  trans- 
pired in  the  progress  of  the  trial  in  relation  to 
one  Robert  Sharp,  a  brother  of  the  defendant. 
This  man  formerly  lived  in  this  city,  in  Walk- 
er-street, and  it  was  suggested  bv  the  counsel 
for  the  plaintiff,  that  he  was  engaged  in  busi- 
ness with  his  brother  and  Johnston  about  the 
time  when  the  assumption  arose  on  which  the 
suit  in  the  Mayor's  court  was  founded.  It  ap- 
peared that  previous  to  the  time  of  the  inter- 
view, Mr.  Maxwell  understood  and  supposed 
that  the  defendant,  in  the  circulation  of  the 
slander,  grounded  himself  on  the  circumstance 
of  his  absence  at  Boston  on  the  Jir.- '  of  Janu- 
ary, 1814,  at  which  particular  time  Maxwell 
supposed  that  the  defendant  believed  the  testi- 
mony of  the  young  lady  was  confined.  Mr. 
Maxwell,  therefore,  informed  the  defendant, 
that  the  young  lady,  in  her  testimony,  was 
not  precise  as  to  the  particular  time  when 
the  conversation  concerning  the  admission  of 
the  demand  due  to  Alexander  M'Dougal  }  \ 
was  made;  but  that  she  stated  that  it  was 
about  the  month  of  January  ;  nor  that  she  was 
more  precise  in  relation  to  the  person  who 
made  such  admission ;  but  that  she  merely 
stated  that  it  was  a  Mr.  Sharp  whom  she  did 
not  know.  Mr.  iVraxwell  also  stated  to  him 
thnt  he  had  repeated  the  slanderous  words  to 
J ames  Johnston  and  William  GenUe,  which  the  j 


defendant,  in  the  course  of  the  conrcnatiQD, 
admitted. 

Upon  the  above  explanation,  the  defendant 
was  very  vehement,  and  declared  that  the  testi- 
mony of  the  plaintiff,  not  only  in  relation  tu 
Hobert  Sharp,  was  false,  but  that  it  r^aa  faht 
in  all  its  parts,  and  he  could  prove  it.  Mr. 
Maxwell,  from  the  whole  tenor  of  his  discourse, 
understood  that  he  intended  to  deny  the  truth 
of  what  the  young  lady  had  sworn  with  regaid 
io  the  admlsHon  of  the  demand  by  liiinself  or  Itis 
brother. 

The  plaintiff  here  rested  her  cause,  when 
Mr.  Caines  of)ened  the  defence,  wherein  he  ob- 
served, among  other  things,  that  hoivcver  re- 
[jugnant  it  might  be  to  his  feelings,  yet  his  duty 
as  counsel  compelled  him  to  resort  to  a  justifica- 
tion of  the  alleged  slander  ;  »vhich  (if  he  had 
been  rightly  in->tructcd)  would  not  only  excul- 
pate the  defendant,  but  would  make  the  plain- 
tiff blii-ii.  Fie  j)roceedcd  to  stale  the  evidence 
he  expected  to  ))n>duce,  tlie  substance  of  which 
we  shall  now  detail. 

Richard  liiker,  the  Recorder  of  the  city  of 
New-York,  before  whom  the  cause  was  tried, 
was  introduced  as  a  witness  on  behalf  of  the 
defendant.  By  his  notes  of  evidence  taken  on 
the  trial,  wherein  the  testimony  of  the  plaintiff 
was  given,  it  appeared  that  on  the  19th  day  of 
April,  U'15,  the  plainlilf  was  sworn  as  a  witness 
in  the  cause  then  pending,  and  deposed  that  on 
the  1st  day  of  J anuary,  1  o  1 4,  John  Sharp  came 
to  her  fatlier  and  told  him  that  he  was  willing  to 
pay  the  bill  if  Johnston  would  pay  his  part.  Bjr 
the  oral  testimony  of  the  Recorder,  in  explana- 
tion of,  and  in  relation  to  his  notes  of  evidence,  it 
appeared  tliat  the  conversation  which  the  de- 
fendant had  with  the  plaintiff's  father,  on  that 
occasion,  related  to  a  voyage  alleged  to  have 
been  made  by  him  for  the  (then)  defendants  to 
the  Havanna.  The  name  entered  in  the  notes 
of  evidence  was  John  Sharp,  and  it  was  the 
belief  of  tlie  Recorder,  at  the  time  of  the  trial, 
that  slic  mentioned  that  name  ;  but  he  admitted 
that  she  might  have  said  Sharp,  and  from 
the  circumstance  tiiat  John  Sharp  was  one  of 
the  defendants,  he  might  have  made  tlie  above 
mentioned  entry  as  of  course.  Nor  was  the 
Recorder  by  any  means  certain  that  the  wit- 
ness was  precise  as  to  the  particular  time  in 
which  the  conversation,  svi  orn  to  by  her,  toolc 
place  ;  but  he  believed  that  she  mentioned  Ja- 
nuary. 

It  further  appeared  that  after  the  trial  the  de- 
fendants moved  for  anew  trial,  principally  on  the 
ground  of  the  falsity  of  this  testimon}-,  which  was 
stated  in  an  affidavit,  drawn  between  the  19th 
and  24th  of  April,  and  taken  hy  the  defend- 
ant. This  afhdavit,  among  other  things^  stated 
that  tlie  said  John  Sharp  was  absent  at  Boston, 
on,  or  abovt  the  month  of  January,  1^14,  and 
also  tliat  Robert  Sharp  was  absent  on  or 
about  the  same  iim.e.  The  Recorder  granted 
the  motion  ;  a  new  trial  was  had  on  Hie  2  Ith  of 
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the  same  month,  the  young-  lady  again  appeared 
as  a  witness,  and  a  verdict  was  ag-ain  rendered 
for  the  plaiutirf. 

By  the  testimony  of  several  witnesses  on  be- 
half the  defendant,  it  appeared  that  in  the  be- 
ginning of  the  fall  of  1813,  John  fcharp  took 
passage  for  Boston,  and  did  not  return  to  this 
city  until  Mayor  June  following;  and  that  Ro- 
bert Sharp,  his  brother,  embarked  for  the  same 
place  on  the  13th  day  of  December,  1813, 
and  reached  Boston  the  day  before  Christmas, 
and  lias  not  yet  relumed  to  i^ew-York. 

The  defendant  hereupon  rested  his  defence, 
when  the  })iaintiff 's  counsel  introduced  a  great 
number  of  witnesses,  all  of  whom  had  been 
impannelled  as  jurors,  and  had  attended  to  the 
first  trial  in  the  Mayor's  Court.  These  wit- 
nesses proved,  tliat  the  young  lady  stated  in  her 
testimony,  that  her  father  sent  her  with  a  letter 
to  a  Jlr.  Shfiiy,  whom  she  did  not  know,  liv- 
ing in  Walker-street,  and  that  she  carried  it  in 
company  with  her  sister.  This  «Vr.  Sharp 
came  in  the  afternoon,  and  in  a  conversation 
with  her  father  admitted  the  claim  in  the  man- 
ner and  under  the  condition  before  stated. 
With  regard  to  the  tiine^  she  said  it  was  cold 
weather,  and  that  she  thought  that  it  was  the 
latter  part  of  the  fall  or  the  first  of  Avinter;  but 
that  she  was  not  more  precise  in  relation  to  the 
person  or  time.  Some  of  the  witnesses  stated 
that  the  Recorder  asked  her  whether  it  might 
not  have  been  as  late  as  Januar}',  and  she  an- 
swered that  she  was  not  certain  as  to  the  time, 
but  it  might  have  been  as  late  as  that  month. 

Before  all  the  witnesses  had  been  called  to 
establish  the  statei.ient  last  mentioned,  of  the 
testimony  of  the  plaintiff  on  the  former  trial, 
Wells  requested  the  opposite  counsel  to  suspend 
the  inquiry  to  ascertain  whether  a  comprouiise 
could  not  be  effected  witnout  submitting  the 
cause  to  tlie  jury.  He  admitted  that  the  words 
uttered  by  the  defendant  concerning  the  plain- 
tiff were  false,  but  that  they  were  grounded  on 
mtfftake  and  7nisapprr/unnon.  A  conference 
then  took  place  between  the  opposite  counsel, 
and  a  proposition  was  made  on  behalf  of  the 
defendant,  which  was  not  accepted,  and  the 
trial  proceeded. 

Miss  Penelope,  the  sister  of  the  plaintiff,  on 
being  sworn,  coincided  with  the  witnesses  on 
behalf  of  the  plaintiff  last  mentioned,  and  fur- 
ther stated,  that  she  went  in  company  vriih  her 
sister,  who  carried  the  letter  to  the  house  of  a 
J\lr.  Sharp  in  Walker-street,  who  came  in  the 
atto'-noon  and  conversed  with  her  father. 

Fefore  the  testimony  on  behalf  the  plaintiff 
wa>^  closed,  Emmctt  offered  evidence  to  show 
that  the  defendant  liad  auiinltcd  to  others  the 
correctness  of  the  demand,  to  recover  which, 
the  action  in  the  Mayor's  court,  in  favor  of  the 
assignee,  was  founded.  This  evidence  was 
objected  to  by  the  opposite  counsel,  and  over- 
ruled by  the  court,  on  the  ground  that  although  j 
the  defendant  might  have  iidmitted  this  demand  i 


in  the  heaHng  of  others,  it  did  not  follow  that 
he  made  the  admission  in  the  hearing  of  the 
plaintiff. 

By  '^e  testimony  of  Andrew  S.  Garr,  Esq. 
a  witness  on  behalf  of  the  defendant,  it  ap- 
peared that  the  defence  of  the  suit  in  the 
Mayor's  Court  was  principally  superintended 
by  Johnston,  who  made  the  representations  to 
Sharp,  his  co-defendant,  which  induced  him  to 
speak  the  words  laid  in  the  declaration.  John- 
ston was  a  man  on  whose  word  no  reliance 
could  be  placed,  and  about  the  time  of  the  se= 
cond  trial  of  the  suit  in  the  INIayor's  court,  the 
defendant  had  satisfactorily  ascertained  that  he 
had  been  deceived  by  the  representations  of 
Johnston. 

The  plea  containing  the  notice  of  special  tnat- 
ter  of  justif  cation  in  this  suit,  was  filed  and  de- 
livered in  the  month  of  June  following ;  and  the 
conversation  in  the  office  of  Maxwell,  in  which 
the  defendant  persisted  in  the  publication  of  the 
words  laid  in  tlie  declaration,  referred  to  in  the 
testimony  of  Maxwell  and  Battin  above  de- 
tailed, was  on  the  21st  day  of  April  preceding. 

Several  verj-  respectable  witnesses  proved 
the  character  of  the  plaintiff  to  be  fair  and  un- 
blemished ;  and  it  was  at  length  admitted  to  be 
such  by  the  defendant's  counsel.  The  defend- 
ant was  proved  to  be  a  man  of  wealth. 

The  counsel  for  the  defendant  urged  to  the 
jury,  in  mitigation  of  damages,  that  tlleir  client 
had  been  misled,  and  had  acted  from  mistake 
and  misapprehension.  The  speaking  the  words 
was  the  result  of  an  honest  conviction  that  they 
were  true  ;  but  as  soon  as  he  had  ascertained 
that  he  had  been  deceived,  he  offered  to  atone 
for  the  injur}",  and  tendered  satisfaction  on  the 
trial.    The  rejection  of  this  offer  was  evincive 
of  a  desire,  on  the  part  of  the  plaintiff,  rather 
to  malce  a  speculation,  by  exciting  the  feelings 
of  the  juiy  and  pressing  for  vindictive  damages, 
than  to  repair  the  injury  by  accepting  a  mode- 
rate compensation,  with  an  apology,  which  the 
defendant  had  voluntarily  tendered.    That  this 
was  the  calculation  was  evident  from  the  ap- 
pearance of  the  plaintiff  in  court,  which,  for 
any  other  purpose,  was  unnecessary'.    She  had 
been  brought  here,  apparently,  in  all  the  dig- 
nity of  distress,  to  make  an  impression  on  the 
jurors,  and  to  arouse  the  feelings  of  sympathy 
in  her  favor :  but  the  counsel  conjured  the  jury 
to  guard  their  hearts  against  those  feelings, 
which  the  appearance  and  situation  of  the  plain- 
tiff were  calculated  to  inspire.  The  jury  ought, 
in  the  verdict  tliey  were  called  upon  to  pro- 
novince,  to  be  guided  by  a  sound  prudent  dis- 
I  cretion.    The  damages 'ought  to  be  sufficient 
j  to  compensate  the  plaintiff  for  the  injury  sus- 
'  tained  in  her  feelings  and  reputation,  and  to 
I  wipe  away  the  aspersions  on  her  character,  by 
i  shov/ing  that  she  had  not  been  guilty  of  the  of- 
!  fence  imputed  to  her  through  the  misapprehen- 
I  sion  of  the  defendant.    The  object  of  the  action 
I  was  not  vindictive  damages.  It  was  cstabhohed 
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by  the  testimony  that  the  defendant,  in  speak- 
inf^  the  slanderous  words,  was  not  actuated  by 
malice,  and  the  circulation  of  tlie  words  had 
not  been  extended. 

Our  limits  will  not  allow  us  to  follow  the  ex- 
tensive rang^e  taken  in  the  arf^umenls  of  the 
eminent  counsel  engaj^ed  in  this  cause,  and  it 
is  with  much  reluctance  (hat  we  attempt  to  pre- 
sent to  our  readers  the  outlines  of  an  arg^ument, 
fraught  with  an  energ-y  which  subdued,  and  a 
pathos  which  melted  the  heart.  But  to  present 
the  prominent  points  in  the  cause  w  ith  more 
connexion  than  we  were  able  in  detailing  the 
testimony,  we  give  the  following  as  the  outline 
of  the  argument  of  Emmet. 

Gentlemen  of  the  Jurj — The  principal  part 
of  the  inve<n.ive  contained  in  the  argumenls  of 
the  gentlemen  opposed  to  us,  have  been  level- 
led at  my  associate  counsel  and  mj'self.  There 
was  no  other  resource  left.  The  rstrong-  grounds 
of  defence,  which  we  were  led  to  expect  by 
the  opening  of  the  gentlemen  to  be  of  so  ap- 
palling, so  overwhelming  anattire,  that  the  de- 
fendant would  stand  wholly  justified  before  the 
jury,  and  the  plaintiff  be  covered  with  the  blush 
of  shame  and  confusion,  had  totally  failed.  Be- 
fore we  had  proceeded  through  the  examination 
of  that  host  of  witnesses,  by  a  part  of  whjm  we 
had  then  already  renioved  every  shadow  of  a 
suspicion  on  the  fair  unsullied  fame  of  my  client, 
and  exhibited  her  to  your  view  in  colors  truly 
amiable  and  lovely,  yet  highly  injured,  a  mis- 
take, a  misapprehension  was  suddenly  disco- 
vered by  the  gentlemen,  and  lo !  the  whole 
ground  of  defence  was  adroitly  clanged. 

But  the  gentlemen  are  pleased  to  say  that  the 
plaintiff  was  produced  here  to  excite  your  pre- 
judices, to  arouse  your  feelings,  and  that  her 
appeai*ance  was  unnecessary  for  any  other  pur- 
pose. The  right  is  unquestionable  ;  the  fitnesss, 
the  propriety  I  shall  show  you.  Gentlemen, 
when  youth,  beauty  and  innocence  have  been 
wantonly  assailed,  and  the  foul  breath  of  ca- 
lumny has  been  employed  to  blast  the  character 
of  a  female,  unknown  to  you,  it  is  highly  fit- 
ting that  you  should  see  the  object  whose  good 
name  has  been  traduced.  You  had  a  right  to 
see  her,  that  you  might  know  who  h-^-l  suffered , 
that  you  might  duly  estimate  the  damages  by  a 
judgment  of  the  extent  of  the  iniuiT  inflicted 
on  the  feelings  of  the  individual  wliom  you  are 
called  on  to  remunerate.  You  had  a  right  to 
see  her,  because  God  himself  had  impressed  on 
her  countenance  the  character  of  truth.  Right- 
ly and  fitly  then  was  she  introduced,  that  you, 
as  men  of  discernment,  might  by  her  appear- 
ance scrutinize  her  character,  and  as  men  of 
feeling,  duly  appreciate  the  injury  of  which 
such  an  individual  was  susceptible.  Nor,  if  it 
was  fitting  and  convenient  that  the  gentlemen 
should  have  their  client  at  their  shoulder  to  di- 
rect, to  counsel  and  instruct  them  in  the  exa- 
mination of  the  testimony,  was  it  unfitting  and 
inconvenient  for  us  to  have  an  equal  privilege. 


The  gentlemen  iiavc  cautioned  liic  jury 
against  the  infiuc nee  of  those  feelingh  which 
the  sex,  youth,  and  beauty  of  the  plaintiff  arc 
calculated  to  inspire.  Those  feelings  are  lau- 
dable, they  spring  from  the  heart,  the  scat  of 
all  the  noble  alfections  of  human  nature ;  and 
although  I  cordially  acquiesce  with  the  gentle- 
men in  their  caution  to  the  jury  ngainst  the  in- 
fluence of  intemperate  passion,  1  deny  that  the 
jury  ought,  on  this  occasion,  to  administer  jus- 
tice with  cold  and  adamantine  hearts.  No» 
gentlemen;  the  wanton,  unprovoked  aggres- 
sion on  helpless,  unprotected  innocence — Ihft 
total  disregard  of  the  situation  of  the  plaintiff 
— the  pf  f;ulinr  rights  and  claims  of  an  orphan 
for  protection,  and  the  youth,  beauty,  and  love- 
liness— above  ail,  the  fair  name  of  the  plaintiff ; 
all  consjiire  to  forbid  you  to  act  on  this  occasion 
with  a  cold  unfeeling  apathy  and  indifference. 
This  is  not  a  case,  in  wiiich,  with  cold  fasti- 
dious heavts,  you  are  to  enter  into  precise  cal- 
cTilationsin  estimating  the  damages  :  and  if  you 
t'eel  as  1  do,  gentlemen,  at  this  atrocious,  wan- 
ton oiitrage  on  a  helpless  female  orphan,  who 
has  been  doubly  injiired  by  witiiholding  the 
scanty  pittance  due  to  a  father,  and  vilely  tra- 
ducing the  character  of  a  daughter  beyond  all 
question  spotless,  your  hearts  will  be  too  full 
to  enter  into  nice  calculations  of  the  various 
items  of  remuneration  ;  and  while  on  the  one 
hand  you  will  be  prompted  by  such  considera- 
tions, to  dispense  justice  with  a  liberal  hand, 
so  on  the  other,  }our  judgment,  your  sense  of 
duty,  will  restrain  you  from  a  rash  intemperate 
exercise  of  your  rights  on  the  other. 

But  the  gentlemen  have  dwelt  long  on  the 
liberality  and  magnanimity  of  their  offer  to 
atone  for  this  injury,  and  they  have  been  pleased 
to  attribute  the  rejection  on  our  part  to  an  un- 
warrantable desire  for  vindictive  damages  at 
!  your  hands.  And  what  was  this  generous  of- 
I  ttr?  Why,  gentlemen,  after  all  this  acrimo- 
nious persecution — after  stubbornlv  persisting 
in  this  barefaced  slander,  (as  I  shall  by  and  by 
show  you)  after  he  was  fully  convinced  of  its 
falsity — after  having  been  dragged  into  court — 
after  a  full  establishment  of  the  innocence  of 
my  client,  he  has  the  unparalleled  magnani- 
mity to  offer  an  apology !  Any  thing  more  ? 
Me  offered  to  pay  the  costs !  When  I  saw  that 
to  the  other  shameful  delinquencies  of  this  de- 
fendant he  had  superadded  meanness,  I  confess 
that  I  felt  indignant.  I  did,  without  even  con- 
sulting my  client,  (I  knew  a  woman's  fears — a 
woman's  weakness)  reject  tlie  offer :  I  proudly 
avow  it.  What !  said  tlie  gentlemen,  do  you 
want  money  ?  I  said  yes :  and  through  the 
blessing  of  God  I  will  have  it.  The  occasion, 
gentlemen  of  the  jury,  demands  it :  and  I  ex- 
pect it  through  jour  instrumentality.  Yes, 
gentlemen,  I  asked  it,  and  I  now  ask  it  for  a 
broken  heart.  I  ask  from  your  justice,  that  on 
!  this  occasion,  you  will,  as  far  as  may  be  possi- 
I  ble,  repair  an  injury  to  agonized  feelings. 
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At  this  late  hour,  after  a  concession  wrung- 
and  extorted,  tliis  defendant  offers  nobly  to  ac- 
knowledge— what  ten  witnesses  had  established 
beyond  the  possibility  of  a  contradiction  !  He 
offers  further,  the  least  he  could  possibly  have 
offered — to  pay  the  costs  !  And  had  I,  g-entle- 
men,  after  this  accumulation  of  injuries,  con- 
descended to  accede  to  this  offer,  I  felt  that  I 
should  be  guilt}-  of  a  shameful  dereliction  of 
duty.  After  all  I  had  heard,  all  I  had  seen  on 
the  trial,  could  I,  ouglit  I  to  have  closed  with 
the  proposal  ?  What  I  because  this  defendant, 
after  this  protracted  period,  when  he  is  com- 
pelled to  discover  the  perilous  situation  in  which 
he  stands,  and  finds  himself  already  an  object 
of  abhoiTcnce  to  the  whole  court,  a  fit  subject 
of  condemnation  to  a  jury  of  his  countrv' — be- 
cause this  man  has  the  meanness  to  cry  craven* 
for  his  purse,  shall  he  be  suffered  to  escape 
from  that  just  and  salutar}-  punishment  you  are 
ready  to  inflict — and  shall  we  be  deprived  of 
the  opportunity  of  applying-  an  antidote  to  the 
poison,  shed  with  such  profusion  on  the  records 
of  this  court  ? 

Under  these  circumstances,  we  did  prefer  to 
submit  the  cause  to  the  legitimate  tribunal — 
we  hastened  to  the  jur}-. 

But  the  gentlemen  have  put  their  defence  on 
a  ground  not  wan-anted  by  law.  Tliey  would 
make  you  beheve  tliat  the  propagation*  of  this 
slander  was  the  result  of  mistake  and  misappre- 
hension, and  therefore  jiot  malicious.  If  the 
publication  of  slanderous  words  were  in  truth 
founded  on  mistake,  and  this  could  be  shown 
satisfactorily  to  a  jury,  tin's  would  surely  ope- 
rate much  in  mitigation  of  damag-es — it  never 
coidd  justify  a  slander  -  and,  gentlemen,  I  shall 
contend  and  urge  to  you,  that  the  speaking  false 
slanderous  words  infer  malice,  and  I  shall  now  I! 
demonstrate  to  you  that  here  has  been  no  mis-  ij 
take,  no  misapprehension.  \\ 

It  is  pretended  that  the  defendant  derived  ,1 
the  information,  upon  which  tlie  slander  is  li 
grounded,  from  Johnston,  who  attended  the  jj 
first  trial,  and  from  the  notes  of  the  Becorder.  |! 
Let  us  for  a  mom.ent  examine  and  see  how  this  ji 
affair  stands.  The  ground  on  which  the  defend-  i, 
ant  rehed,  in  the  publication  of  this  slander,  Ij 
was,  that  this  young  lady  was  precise  as  to  the  'i 
time  and  person,  and  said  in  her  testimony,  that  | 
it  was  on  the  \st  of  January,  1815,  she  heard  i 
John  Sharp  m:xke  the  admission  of  the  demand 
in  controversy,  to  her  father.    But  I  shall  now 
show  you  that  this  was  not  the  true  ground  on 
wliich  he  intended  to  place  the  slander,  nor  did 
he  receive  information,  to  satisiV  even  his  own 
mind,  that  such  was  the  testimony  of  the  young 


»  The  rt-ord  pronounced  1)v  the  vanqui>l-pd  partr  in 
the  ancient  moelo  of  trial  hy  battle.  A  word  of  obloquv 
and  dissrrace,  which  subjected  the  chnnnion  .  thus  van- 
quK-hed,  to  infamy;  and  he  was  never  aftcnvards  to  be 
admitted  as  a  juror  or  witness.  He  also  lost  bis  ri<'-hts  as  ' 
a  freeman.    3  Black.  Com  340.  " 


lady,  either  from  Johnston  or  the  notes  of  the 
Recorder.  Why  was  the  affidavit  which  was 
drawn  between  the  19th  and  24th  day  of  April, 
for  the  purpose  of  moving  for  a  new  trial,  not 
as  precise  either  as  to  time  or  person  as  it  was 
pretended  the  plaintiff  was  in  her  testimony 
Why  think  you  was  it  inserted  in  that  affidavit 
that  the  plaintiff  swore  that  the  time  referred 
to  was  on  or  about  the  month  of  January? 
Above  all,  gentlemen,  where  was  the  use  and 
necessity  of  inserting  in  that  affidavit  that  not 
only*John  but  Robci^t  Sharp  was  absent,  if  the 
information  pretended  had  been  derived  from 
Johnston  or  the  notes  of  the  Recorder.? 

These  clauses,  thus  guarded,  were  inserted 
because  the  defendant  well  knew  ^at  he  never 

derived  such  information  from  these  sources  

and  I  believe  you  will  say  with  me,  from  the 
testimony  on  this  part  of  the  case,  that  the  de- 
fendant well  knew  its  falsity  before  its  repetition 
in  the  office  of  Mr.  JNlaxwell. 

But  should  any  dotibt  remain  on  this  part  of 
the  subject,  we  are  furnished  with  a  sufficient 
guide  in  duly  appreciating  the  motives  of  the 
defendant,  by  the  testimony  of  Mr.  Maxwell, 
and  that  of  the  young  gentleman,  Battih.  The 
wholegroundof  controversy  was  here  explored 
— it  was  calmly  and  dispassionately  explained 
— no  room  was  left  for  mistake  and  misappre- 
hension— there  was  time  for  reflection.  ^  The 
young  lady  required  nothing  liumiliating — no- 
thing but  what  a  sense  of  justice  would  have 
prompted  a  generous  mind  voluntarily  to  ten- 
der. She  was  w  illing  to  place  it  on  the  ground 
of  m.istake — she  required  a  simple  apology,  as 
Johnston,  the  pretended  author,  so  often  quoted 
by  the  gentlemen,  had  then  already  made. 

Ye^,  gentlemen,  she  who  had  been  doubly 
injured — in  the  first  place,  l.y  reason  that  the 
defendant  withheld  the  fruits' of  toil  and  labor 
from  a  father,  and  thereby  reduced  lu'm  to  mis- 
fortune, and  in  the  next,  grossly  traduced  a 
character  which  is  now  admitted  to  be  fair  and 
unblem.ished,  made  no  unreasonable  requisition. 
— .S!ie  required  not  money — she  generously 
asked  an  apology.  It  was  there  repeated  to  him 
that  this  young  lady  had  not  been  precise  :  but 
the  defendant,  in  spite  of  his  own  knowledge 
and  conviction,  in  spite  of  all  explanation  stdl 
persists,  and  says  tiiat  her  testimony  was  false 
in  all  its  parts,  and  hr,  could  prove  it.  He  did 
not,  on  that  occasion,  limit  himself  to  time  or 
person.  ISo,  he  meant  to  falsify  the  only  ma- 
tey-ial  allegation  in  the  testimony,  that  is, 
that  either  himself  or  Robert  Sharp  ever  made 
an  admission  of  the  demand  to  Alexander  M* 
Dougal.  Is  this  all  he  has  done  Notwithstand- 
ing his  convictions  to  the  contrarj-,  after  having 
himself  attended  the  trial  on  the  24th,  after 
having  had  a  sufficient  opportunity  to  see  and 

converse  with  the  jurors  this  day  exam.ined  

after  two  months  had  elapsed,  he  still  stub- 
bornly persists,  and  instructs  his  attorney  to 
give  "this  atrocious  slander,  so  often  repeated, 
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notoriefy  and  pennanrncc,  by  spreadin/r  it  on 
(he  m:ords  of  tlie  court.  And  ovcii  uiiiil  llii* 
day,  now  thai  nearly  a  jcar  lji;)S  elapsod,  In; 
pei-sis's,  and  with  liis  coMnscI  co:nos  in(<i  lliis 
conrt  to  cstaljlish  ajustijioitloiu  \\  )u(:)\,  lio\.  o\  er 
painful  ii  might  be  to  tlie  feeling's  of  ihc  gentle- 
inan,  would  n)akc  my  elicnf  blu'^h.  Yes,  g-on- 
(]crn<M),  ho  persists,  even  toliiis  day,  in  seHin^r 
cvoii  the  law  at  defiance.  And  yet  the  defen- 
dant has  been  misled — he  has  labored  under  a 
raii-take  I 

It  has  also  been  urjjc^d  that  tlie  circul^ion  of 
these  slanderous  words,  has  been  limited,  arrd 
that  it  has  only  been  imparled  to  a  few  indivi- 
duals. Wc  have  been  able  to  traee  it  no  fiir- 
Iher :  the  situation  of  the  jdaintiff  has  rendered 
this  impossible — nor  was  it  necessary.  It  should 
be  alM  ays  remembered  that  the  original  pub- 
lisher is  responsible  for  every  republication  of 
a  ^lander.  When  once  afloat,  a  slander  is  in- 
dustriously circulated,  and  j^ains  strenf^th  and 
confirmation  in  its  ])ro?:re'-s.  It  cannot  be  re- 
called— its  flig'hl  cannot  be  arrc^l*  d.  It  was 
sufficient  therefore  for  us  to  prove  tlie  speaking- 
of  the  words  to  two  or  three,  and  leave  the 
extent  of  their  circulation  to  tlie  judjnieut  of 
the  juiy. 

It  is,  tlierefore,  abundantly  eslablUhed  that 
tlie  words  spoken  were  false  and  malicious. 
The  only  remaining- question  is,  what  dumaj^es, 
under  all  the  circumstances,  oug-ht  the  jur}-  to 
give.  Actions  of  this  nature  require  not,  nor 
are  they  susceptible  of  any  precise  rules  of 
calculating-  the  damnj^es,  which  must  ever  de- 
pend on  tlie  peculiar  circumstances  of  the  case. 
The  only  g-round  of  mitigation  which  I  am 
willing-  to  concede  to  the  g-enllcmen,  is,  that 
wc  Ir.ivc  not  been  able  to  establish  that  the  de- 
fendant has  manifested  a  deep-rooted  inalij^nit\ 
by  publishing-  this  slander,  b\  all  the  means  in 
bis  power,  at  all  limes  and  on  all  occasions. 
Had  this  been  the  case,  I  sliould  have  tlioug-ht 
H  my  duty  to  call  on  you  to  punish  tliis  man  to 
the  full  extent  of  your  powei*s,  by  a  verdict  of 
vindictive  damag-es.  But  I  do  think  that,  in 
the  verdict  you  are  to  render,  you  shoTyld  be 
glided,  in  some  measrire,  by  the  relative  si- 
tRation  and  ability  of  the  respect'-^e  part  ies.  I 
produced  to  you  evidence  to  show  that  the  de- 
fendant was  rich  ;  to  denj-thi-  he  had  too  much 
pride.  T  showed  you  that  this  nriich-injured 
young-  lady  was  an  orphan — that  she  had  once 
seen  prosperous  days  ;  and  I  think  sutlicient  tes- 
timony was  produced  from  which  you  niigiit 
infer  that  the  defendant  has  in  trutli  been  the 
Ruthor  of  the  many  privations  and  suffering-s 
endured  by  these  ladies.  He  has  unju-tly  with- 
held the  reward  of  honest  industry  from  the 
father;  he  has  cruelly  and  unmanfully  wrung- 
the  heart  of  the  daug-hter  with  ang-uish.  This 
conduct  to  the  5"oung-  lady  was  the  orlspricg-  of 
a  diabolical  malignitv,  arising-  from  a  defeat  in 
two  trials  in  a  court  of  justice.  And  while  on 
this  subject,  g-cntlemen,  I  beg-  you  to  consider 


tliat,  for  rendering-  a  verdict  for  a  few  hundre  d 
dollars,  whir  h  to  a  man  in  moderate  circum- 
stances would  be  a  serious  punishment,  a  pur^e- 
I»roud  man,  like  this  defendant,  would  lauj^h  in 
your  faces.  Kemember,  also,  that  in  actions 
of  this  nature,  while  on  the  one  hand  you  pre- 
serve a  course  tempered  by  a  [inident  discre- 
tion, arui  on  the  other,  disj)ense  with  a  free  li- 
heral  hand  In  f^ivinga  j^enerous  vcnlirt,  whir!, 
will  not  only  compensate  the  injured  parly 
fully,  in  property,  feeling,  and  reputation,  hut 
will  have  sahnaiy  t-deel  in  socie  ty,  by  cheek- 
ing-the  progress  (jf  slander :  your  verdict  can 
never  be  set  aside  on  the  ground  of  excessive 
dainag-es.  • 

Geudemen,  in  cs1imatin<»'  these  damag"cs,  I 
think  you  should  bnnghonjc  tliis  affecting  case 
to  yourselves,  and  resort  to  the  criterion  in 
yonr  own  bosoms.  Inquire  whether  if  a  sister, 
adaugliter  of  yours,  like  my  client,  with  a  cha- 
racter so  fair  and  unblemished,  had  been  thus 
traduced — if  a  crime  of  this  ni;i2rnitude  had 
been  laid  to  her  charge,  and  wilfully  persisted 
in,  even  after  the  calnmniator  was  hirnst  if  con- 
vinced of  its  fid-iify,  what  should  be  the  mea- 
sure of  damages  ? 

On  this  occasion,  the  sex,  the  youth,  and 
beauty,  the  sutfenngs  of  the  plaintiff,  her  un- 
protected situation  ;  the  baleful  malignity  of 
the  defendant — his  barefaced  imptidence,  his 
pitiful  meanness  disfdosed  on  thi ,  trial ;  every 
consideration  should  influence  you  to  render 
such  a  verdict  as  tvill  fully  remunerate  the 
plaintiff,  sufRcienlly  punish  the  defendant,  and 
serve  as  a  salutary  public  example  to  prevent 
similar  enormities. 

////  the  Court.  Gentlemen  of  the  jury — The 
Cl  ime  of  which  the  plaintiff  was  charged  by  the 
defendant,  is  of  a  very  serious  nature,  and  the 
words  spoken  had  rercrence  to  a  former  trial 
wherein  she  had  been  introduced  as  a  witness. 
Hence  the  words,  by  reason  of  this  reference, 
become  actionable.  The  questions  which  ap- 
pear to  be  essential  in  the  determination  f>f  this 
case  are  three.  1.  IIav6  the  words,  laid  in  the 
declai-ation,  been  spoken?  2.  If  spoken,  were 
they  mabcious?  3.  What  damages  ought  the 
plaintiff  to  recover? 

On  the  first  question  the  court  and  jury  aj-e 
relieved  from  inquiry.  This  question  is  clearly 
eslabiislicd  in  the  aflirmative  by  the  positive 
testimony  on  behalf  of  the  plaintifl^,  and  by  the 
admissions  of  the  defendant. 

Tiie  second  i«  llie  most  important,  and,  in- 
deed the  principrd  inquiry.  The  law,  applica- 
ble to  this  branch  of  tlie  subject,  is,  that  from 
the  speaking  of  words,  slanderous  in  themselves, 
malice  is  inferred,  and  need  not  otherwise  be 
proved.  Cut  it  has  been  urged  with  much  zeal 
on  the  part  of  l?l]e  defendant,  that  there  are 
many  peculiar  ciicumstances  of  extenuation  in 
this  case  tending  to  destroy  the  implication  of 
malice,  and,  wliich  ought  to  go  far  in  the 
exoncrotion  of  the  defendant  from  exemplary 
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damages.  The  justification  set  up  at  the  com- 
mencement of  the  trial  was,  during  its  progress, 
abandoned,  and  the  defence  is  now  rested 
wholly  on  the  ground  of  mistake  and  misappre- 
hension on  the  part  of  the  defendant.  Had 
this  been  the  fact,  it  must  be  conceded  that  it 
ought  to  go  far  in  mitigation  of  damages.  Let 
us  examine  then  whether  the  testimony  will 
wari-ant  this  conclusion. 

It  is  suggested,  and  in  some  measure  esta- 
blished, that  the  defendant,  in  the  first  instance, 
derived  the  information  on  which  the  slander  is 
grounded,  from  James  Johnston,  and  from  the 
notes  of  evidence  taken  by  the  Recorder  on 
the  trial.  This  was  between  the  19th  and  21th 
day  of  April,  1815,  and  we  find  that,  williout 
making  the  necessary  enquiiy  to  ascertain  the 
truth  of  the  representation,  without  calling  on 
tlie  jurors  who  attended  the  trial,  he  began  to 
propagate  the  slander.  In  a  short  time  after 
the  first  trial,  and  about  the  time  of  the  second, 
he  was  sufficiently  apprised  that  no  dependance 
could  be  placed  on  the  representations  of  Joim- 
ston.  This  should  have  prompted  him  to  exa- 
mine further  into  the  truth  of  these  represen- 
tations before  venturing  to  repeat  the  same 
slander. 

We  find,  however,  that  in  the  officG  of  Mr. 
Maxwell,  on  the  21st  day  of  April,  a  fair  and 
candid  explanation  of  tlie  whole  aifair,  relating 
to  the  first  trial,  took  place.  Here  was  a  time 
for  calm  dispassionate  enquiry  ;  and  from  the 
statements  made  and  expivmations  given,  the 
defendant  must  have  been  convinced  that  the 
representations  upon  which  it  was  then  under- 
stood he  had  grounded  the  charge  were  wholly 
false.  He  was  informed  by  Mt.  Max'vvell  that 
the  plaintifi"  had  not  confined  herself  in  the 
testimon}  ,  either  to  the  Jirst  of  January  or  to 
hiinaclf  as  making  the  admission  to  her  father. 
The  defendant  then  repeated  the  words,  and 
went  e\en  further:  he  said  that  her  testimony 
was  lulse  in  all  its  parts,  and  he  could  prove 
it. 

It  should  be  understood  by  the  jur}'  that  the 
most  material  fact  to  which  the  testimony  of 
tJio  plaintiff  referred  on  the  former  tnal,  was 
the  admu'sion  of  the  demand  sought  to  be  re- 
covered in  that  suit.  The  facts  in  relation  to 
the  time  or  person,  it  does  not  appear  were 
material  to  ihe  issue,  and  the  plaintitl",  in  giv- 
ing her  testimony,  might  labor  under  a  mistake 
Tvitlioul  being  subjected  to  the  imputation  of  a 
crime,  liui  the  defendant  did  not  confine  him- 
self to  that  part  of  her  testimony,  in  which, 
even  had  she  sworn  pof^itively,  tlicre  might 
have  been  a  nustake  ;  but  he  spoke  without  li- 
mitation to  time  or  pfrson,  and  said  that  her 
testimony  was  false  in  all  ifs  parts:  th3.t  is.  I 
mean  to  be  undevi'tood,  that  her  swearing  was 
false,  not  only  with  regard  to  the  time  referred 
to  in  her  testimony,  not  only  with  regard  to 
Robert  Sharp  or  myself,  but  it  is  false  that 
either  of  uv,  at  anv  time,  in  her  presence. 


made  such  an  admission  of  that  demand.  This 
then  is  the  nature  of  the  charge  made  against 
the  plaintiff  by  the  defendant:  a  crime,  which, 
if  true,  would  have  subjected  her  to  imprison- 
ment in  the  State  Prison,  and  have  ruiiied  her 
character  for  ever. 

Before  publishing  these  words,  the  defendant 
did  not  make  sufficient  inquiry  to  justify  the 
charge  ;  and  since  that  time  he  has  had  suffi- 
cient opportunity  to  retract  the  aspersion,  in 
which  he  has  persisted  until  this  day,  and  on 
this  trial ;  when  failing  in  the  justification  he 
had  set  up,  the  defence  is  now  attempted  to  be 
supported  on  another  ground.  It  is  said  that 
the  defendant  was  misled  by  the  notes  of  the 
Recorder,  and  by  the  representations  of  John- 
ston, and  that,  in  publishing  the  M'ords  laid  in 
the  declaration,  he  acted  under  a  mistake. 
But  are  you  convinced,  and  does  the  testimony 
warrant  the  belief,  that  the  defendant  derived 
his  information  from  the  Recorder's  notes  and 
from  Johnston,  that  on  the  Jirst  day  of  January 
she  heard  John  Shaty,  in  a  conversation  with 
Alexander  ]M'Dougal,  make  the  admission  of 
the  demand  sought  to  be  recovered.  It  appeals 
by  the  affidavit  made  by  the  defendant,  a  short 
time  after  the  first  trial,  for  the  ground  of  a  netr 
trial,  that  the  time  is  therein  stated  as  in  or 
uhoi'.t  the  month  of  Jamumj^  and  in  another 
part  of  the  same  affidavit  it  is  stated  that  Ro- 
bert Sharp  was  absent  on  or  about  the  same- 
month.  Had  the  information,  on  the  faith  of 
which  the  words  spoken  Avere  derived,  origi- 
nated v.  ith  the  Recorder  or  Johnston,  why  is 
not  the  same  precision  observed  in  the  affidavit, 
and  why  is  it  thus  guarded  in  these  two  points  ? 
But  if  even  this  information  had  been  derived 
from  tliese  sources,  it  appeai-s  that  the  whole 
ground  of  the  supposed  mistake  was  explained 
by  Mr.  Maxwell  on  the  21st  of  April;  and 
about  the  time  of  the  second  trial,  the  defend- 
ant had  satisfactorily  ascertained  that  no  re- 
lia.nee  could  be  placed  on  the  authority  of  John- 
ston. Two  months  after  this,  and  at  a  time 
when  the  defendant  surely  knew  the  falsity  of 
the  charge,  a  notice  of  justification  is  subjoined 
to  the  plea  and  put  on  the  records  of  the  court. 

The  facts  in  tliis  case  resulting  from  the  tes- 
timony, warrant  us  in  saying  that  the  defend- 
ant has  not  justified  a  single  word  of  the  ma- 
terial matter  spread  on  ihe  record.  It  has  not 
been  proved  that  the  plaintiiT,  in  her  testimony, 
referred  to  John  Sharp,  or  e\  en  to  about  the 
month  of  January,  but  she  stated  that  it  was  a 
Mr.  Sharp  who  conversed  rv  illi  her  father,  and 
that  at  a  time  when  it  was  cold  •v^  eather,  and 
might  have  been  as  late  a5  Januar3% 

Although  in  general  it  must  be  allowed  that 
a  man  has  a  right,  in  gvod  faiih^  to  put  any 
defence  whicli  lie  has  a  reasonable  ground  to 
believe  true  on  the  record,  yet,  as  the  recoi'd 
is  calculated,  from  irs  nature,  to  be  lasting  and 
penaancnt  as  its  ti  utli  and  purity  should  ever 
be  psreser^-ed,  it  dees  not  follow  Uiat  a  ican  has 


80 


THE  NEVV-YORK 


a  rig-ht  to  make  tlic  rccorJ  a  vehicle  of  slamlcr 
to  future  times,  by  sprcadir){^  thereon,  concern- 
ing the  character  of  an  individual,  what  he  is 
convinced  to  be  false.  In  the  estimation  of  da- 
mages, therefore,  this  surely  should  be  taken 
into  consideration  as  an  ingredient  for  their 
enhancement. 

With  regard  to  the  offer  of  a  compromise, 
made  on  the  trial,  this  does  not  appear  material 
on  either  side,  and  has  no  relation  to  the  merits 
of  this  controversy.  The  defendant,  no  doubt, 
had  a  right,  when  he  had  ascertained  that  his 
defence  had  wholly  failed,  to  attempt  to  make 
as  advantageous  a  settlement  as  possible,  and 
the  plaintiff  had  an  equal  right  to  reject  the 
offer. 

On  the  whole,  this  case  stands  wholly  with- 
out justification.  The  circumstances  of  miti- 
gation urged  on  behalf  of  the  defendant,  con- 
cerning and  towards  which  the  court  has 
thought  proper  to  direct  your  attention,  belong 
to  the  jury  exclusively  ;  the  question  of  dama- 
ges rests  also  with  the  jury  solely.  Tlie  court, 
on  this,  whicli  is  the  remaining  question,  will 
merely  direct  the  attention  of  the  jury  to  the 
general  rules  by  which  juries  are  directed  in 
cases  of  this  description. 

In  the  first  place,  the  injur}-  to  the  person  in 
his  or  her  property,  reputation,  and  feelings, 
by  means  of  the  publication  of  slanderous 
words,  should  be,  as  far  as  possible,  amply  re- 
paired. Under  this  head  the  nature  of  the 
crime  charged  on  the  plaintiff  should  be  taken 
into  consideration  ;  for,  undoubtedly,  the  more 
enormous  the  crime  charg-ed  may  be,  the 
greater  injur}'  to  the  person  is  presumed  to  flow 
from  the  slander. 

In  the  second  place,  in  the  estimation  of  da- 
mages, the  jurors  should  make  a  further  allow- 
ance for  the  sake  of  public  example.  Slander 
is  a  vice  of  such  evil  tendency  in  society,  so 
baneful  in  its  effects  on  the  community  at  large, 
that  it  should  be,  as  far  as  possible,  restrained 
by  the  strong  arm  of  public  justice.  Men 
should  be  taught  to  believe,  that  if  they  will 
undertake  and  persist  in  uttering  false  and  ma- 
licious words,  to  the  prejudice  of  the  propc  ty, 
the  feelings,  and  reputations  oi  otliers,  that 
they  cannot  escape  .w  ith  impunity 

In  the  last  place,  it  should  be  considered  by 
the  jury  that  the  public  administration  of  justice 
is  in  some  measure  concerned  with  tiie  decision 
of  this  cause.  Witnesses  of  fair  unblqmishcd 
character,  who  are  called  into  our  courts  of 
justice,  generally  involuntarily,  to  give  evi- 
dence in  cases  where  the  lives  and  fortunes  of 
our  citizens  are  concerned,  should  receive  en- 
couragement and  protection.  False  and  mali- 
cious slanders,  uttered  in  reference  to  their  i 
testimony,  should  receive  the  pointed  ani- 
madversion of  the  court  and  jury. 

But  the  jurors,  notwithstanding-  any  conside- 
rations in  this  case  calculated  to  call  for  vindic- 
live  damages,  should  discard  every  passiort  and 


prejudice,  and  remember  that  tliere  are  here 
two  parties  who  have  their  respective  rights, 
and  that  they  look  to  you  for  equal  justice  :  and 
while  on  the  one  hand  you  w  ill  render  a  verdict 
wliich  will  amply  remunerate  the  plaintiff  for 
the  injury  sustained,  a  verdict  calculated  as  a 
salutary  lesson  to  others,  and  one  which  will 
have  a  tendency  to  protect  wifncj-ses  in  the  or- 
dinary administration  of  public  justice,  so  oa 
the  other  you  will  beware  of  rendering  a  ver- 
dict which  shall  appear  to  be  rather  the  result 
of  intemperate  passion,  than  of  an  honest  zeal 
tempered  by  a  prudent  discretion. 

The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $3,500. 


AT  a  COURT  of  GENERAL  SESSTOX8  of 
the  Peace,  holden  in  and  for  the  City  and 
County  of  New- York,  at  the  City-Hall  of  the 
said  City,  on  JSIonday  the  fJth  day  of  JV«y, 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixteen— 

I'RESE.NT, 

The  Honorable 

JACOB  RADCLIFF,  JSIayrn; 
NICHOLAS  FISH  and  > 
REUBEN  MUNSON,    \  -Aldermen, 

JOHN  RODMAN,  District  Attorney. 

Macomb,  Clerk, 
GRAND  JURORS. 
Walter  Bow>e,  Foreman^ 
JoH>  Hone,  Caleb  Brush, 

Benjamin  Butler,     William  Codman, 
John  G.  Coster,        Be>jami.v  Desobry, 
Preserved  Fish,        Re>sselaer  Haveks, 
Thomas  Herring,       Skeffi.noton  Selby, 
William  Joes,         Charles  Keeler,. 
Peter  Lorillard,     Thomas  Morris, 
Jeromus  Johnson,      John  Haggerty. 

(robbery.) 
JAMES  STEW^ART  and  JOHN  V.\N 
ORDEN  S  CASES. 

Rodman,  Counsel  for  the  prosecution. 

Dr.  Graham,  Counsel  for  the  prisoner. 
"  Facilis  descensus  Avemi." 
Et  "  revocare  grauurii" — nunc  est  faciUor. 
You  say  it  is  easy  to  enter 
State  Prison — Aye,  thi;  1  don't  doubt : 
But  lo  steal  and  to  rob,  I'll  still  veutuiv, 
For  its  easier  far — to  get  out. 

The  prisoners,  during  this  term,  were  indict- 
ed, tried,  found  guilty  and  sentenced  to  the 
State  Prison  for  life,  for  a  robbery-  committed 
on  James  Fagan  on  the  19th  day  of  Apnl  last. 
It  appeared  that  Fagan  was  at  the  store  of  one 
Burns  at  Corlaer's  Hook  in  the  evening-  of  that 
day,  to  whom  he  had  sold  a  quantity  of  oranges, 
and  during  the  evening  Fagan  had  taken  out 
his  pocket-book  in  presence  of  tiic  prisoners, 


CiTY-HALL  RECORDER. 


81 


^)io  were  lurking-  in  and  about  the  store.  In 
the  pocke{-book  there  were  about  60  dollars. 

When  Fag-an  was  about  coming-  into  the  west- 
em  part  of  the  city,  A'an  Orden,  whom  we 
should  jucg-e  to  be  a  lad  about  18  years  of  ag^e. 
told  Fag-an  that  he  was  g-oing-  down  street  and 
wanted  company.  Under  a  pretence  of  friend- 
«hip  he  familiarly  took  hold  of  Fagan  by  the 
neck  and  walked  along  with  him  until  they  ar- 
rh  ed  at  a  lonely  place  where  there  were  no 
buildings,  when  he  reached  round  his  arm  to  the 
pocket  of  Pag^an  where  his  pocket-book  was. 
Suspecting-  that  the  object  of  Van  Orden  was  to 
pick  his  pocket,  Fagan  told  him  to  stand  oft. 
and  immediately  buttoned  his  coat  that  he  mig-ht 
the  more  effectually  secure  the  money.  Where- 
upon Stewart,  who  was  near  at  hand,  immedi- 
ately came  to  the  assistance  of  Van  Orden.  An 
attack  was  made  on  Fag-an,  he  was  knocked 
down,  his  mouth  was  stopped  to  prevent  liim 
from  g-iving-  an  alarm — his  coat  was  torn  open, 
and  his  pocket-book,  containing-  the  money, 
forcibly  taken  from  his  pocket  by  the  prisoners. 

After  Fagan  had  thus  been  robbed,  Van  Or- 
den quit  him  and  ran  off,  but  Stewart  continu- 
ed to  beat  and  kick  him  until  some  persons 
came  to  the  assistance  of  Faj;an,  and  relieved 
him  from  further  dang-er.  Fag-an  then  returned 
to  Burns'  store,  and  it  was  soon  ascertained  by 
whom  he  !iad  been  robbed,  and  measures  were 
immediately  taken  for  the  apprehension  of  the 
prisoners.    They  were  taken  the  same  nig-ht. 

On  the  disclosure  of  the  above  testimony,  Dr. 
Graham,  with  that  L-onest  indig-nation  which 
naturally  arises  in  the  mind  of  every  man  at 
such  atrocious  villainy,  immediately  abandon- 
ed their  defence. 

This  case  is  the  more  extraordinary  by  reason 
of  thf;se  circumstances  :  During-  the  February 
term.  Stewart,  with  Edward  Van  Orden,  (a  bro-  j 
ther  of  John  Van  Ordcu)  was  tried  on  two  in-  i 
dict'.nents,  the  one  for  Forg-ery  and  the  other  for 
Grand  Larceny,  on  both  of  which  they  M-ere 
acquitted.  (Vide  ante,  page  62.)  During-  the 
March  term,  we  observed  Stewart  ^mong-  those 
^prisoners  who  were  discharg-ed  on  the  last  day 
of  the  term.  What  terror  has  Bridt^well  or 
State  Prison  to  such  men  ?  What  punishment 
for  such  depi-avity?  Liberate  them  to-day; 
they  v/ill  steal,  rob,  or  murder  to-morrow. — 
(Vide  ante,  page  8,  Note.) 


(forgery.) 
WILLIAM  GOLDSBY  and  JAMES  CO- 
VERT'S CASES. 
RoD^i  Ax,  Counsel  for  the  prosecution. 
Dr.  Graham  &  Wilson,  Counsel  for  the  pri- 
soners. 

The  public  prosecutor  has  no  right  to  produce  evidence 
against  a  prisoner  indicted  for  passing  a  counterfeit 
bill,  that  he  was  arrested  in  company  with  one  who 
had  previously  been  convicted  of  the  same  oflence,  nor 
that  he  boarded  at  the  house  of  one  in  whose  posses- 
sion counterfeit  monoy,  aijid  instnuaents  for  counter- 
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feiting  had  been  found,  (v/ho  had  also  been  convicted 
of  the  offence)  unless  he  can  also  show  that  -  e  pri 
soner  was  connected  in  the  busintss  of  counterfeiting 
w  ith  those  in  whose  company  he  was  founa :  but  if  the 
prisoner  has,  in  his  examination  before  tiie  police  ma- 
gistrates, denied  tliose  facts,  tliis  examination  becomes 
evidence,  wliich  the  public  pi-osecutor  may  rebut  by 
other  e\  idencc.    A  prisoner,  in  his  examinaiion  be- 
fore the  police  magistrates,  is  not  bound  to  answer 
any  question,  the  answer  to  which,  if  true,  would 
implicate  himself ;  but  if  he  submits  to  answer,  and 
answers  falsely,  the  public  prosecutor  may  produce 
evidence  to  disprove  such  examiiiation,  -and  it  will 
then  betaken  strongly  agamst  the  prisoner. 
During-  the  term  of  February  last,  tlie  pri- 
soners were  indicted  and  arraigned  separately. 
Three  indictments  were  found  against  Goldsby  : 
one  for  tlie  forgery  of  ten  bills  of  $1.30  each^ 
on  the  Manhattan  Company,  bearing  date  the 
1st  of  February,  1815,  and  for  the  forgery  of 
eleven  other  bills  of  $10  each,  on  the  Bank  of 
New-York,  dated  tlie  1st  of  September,  1814; 
the  other  for  passing  a  counterfeit  bill  on  the 
Bank  of  New-York,  to  John  S.  Jenkins,  know- 
ing it  to  be  bad.    The  third  indictment  was 
against  Goldsby  and  Peleg  Smith,  on  Avhich 
Smith  was  convicted  during  the  term  of  ?»Iarch. 
{Vide  ante,  p.  50.)    These  indictments  con- 
tained counts  under  the  statute  for  having  tliese 
bills  in  possession,  knowing  them  to  be  foi-ged. 

Several  apphcations  were  made  by  Goldsby 
for  the  postponement  of  his  trial)  on  the  ground 
of  the  absence  of  material  witnesses,  by  whom 
he  expected  to  prove  ihat  he  received  the  bills 
laid  in  the  indictment  of  other  persons,  to 
whom  he  had  paid,  or  agreed  to  pay  therefor  in 
specie.  No  such  evidence  appearing,  he  plead 
guilty  to  the  three  indictments.  The  circum- 
stances in  these  cases  may  be  seen  by  recurring 
to  the  cases  of  Peleg  Smith  and  Lyman  Rowley, 
before  reported,  (ante,  p.  4G  and  50)  and  to  the 
remainder  of  this  case.  '' 


*  We  understand  that  Peleg  Smith  was  pardoned. 
He  gave  such  infoi  niation  to  the  police  that  they  found  in 
dirten  iit  places,  including  the  counterfeit  money  found 
on  Goldsby,  about  14,000  dollars,  in  counterieit  and 
false  money,  on  the  following  banks  ; 
Commercial  Bonk,  lO's  and  lOO's.  New- York. 
Agency  and  Exchange  Bank,  (Haskins^)  Vs  and  5's. 

New- York. 
Mechanic*'  Bank,  lO's.  do. 
Bank  of  New- York,  2's  and  lO's.  Jo. 
Manhattan  Company,  1.50's.  do. 
Bank  of  North-America,  5's  and  20's.  Philadelphia. 
Paterson  Bank,  3's.  Paterson. 
Bank  of  Troy,  1.50's.  Troy. 
State  Bank,  3's.  Camden. 
Bank  of  Baitimore,  lO's.  Baltimore. 
Boston  Bank,  I's.  Boston. 
Pennsylvania  Bank,  50's.  Philadelphia. 

The  ^.vo  first  mentioned  species  of  bills  are  executed 
in  a  superior  style.  But  they  are  neither  filled  up  nor* 
signed,  so  that  it  wouK),  at  present,  be  difficult  to  ascer- 
tain where  the  Presid*:nt,  Directors,  and  Compam/  of 
either  Bank  could  be  found.  No  doubt  these  institutions 
do  great  business.  We  understand  that  the  President 
of  one  of  these  banks,  in  his  retirement,  in  a  superb 
building  on  the  right  of  the  City-Hall,  enjoys  oiivtn  cuv% 
dignitatt. 
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Covert  was  indicted  and  arraigned,  durinf^-tbc 

same  tenu,  witli  Goldsby,  for  the  forprcry  of  a  i 
$.i  bjll  on  the  Paterson  Jianlc,  and  lor  passing: 
it  to  Peter  V.  Cisco,  kno\.    r  it  to  be  false. 

It  appeared  that  tlie  prison  . on  the  evening: 
of  the  22d  or  :23d  of  rehni;  !  last,  went  into 
the  gTOcerv  store  of  Cisco,  iji  Puinp-strcet, 
and  offered  (he  hiil  !nid  in  the  iaJictmcnt  in 
payfJunU  Cor  a  g-lass  f»f  spirit?.  On  cvaminiri^ 
tiie  hill,  Cisco  lold  him  thai  he  did  not  lik^  it: 
and  on  cojnjjarini^  it  wilh  anoth';r  l)ill  of  the 
same  i.moii.it  on  the  same  bank,  salisfactoiily 
iiscei  tained  that  it  was  a  bad  one. 

The  prisoner  then  took  back  the  bill;  and  on 
fteiii^  requested  hy  the  person  wh:)  rame  willi 
him  to  *bo  store  to  let  him  see  tlie  l  iil,  he  re- 
fiis'jd,  and  immcdiatelv  a]jj'li«.d  it  to  the  candle, 
and  al'l  3r  it  was  partly  destroyed,  he  stamjM  d 
tlie  reinainder  under  foot,  dcclarino;-,  with  an 
oath,  tliat  he  woiilil  not  have  such  money. 
(  .'isco  asked  iiim  if  he  did  not  know  the  riian  of 
wiioiri  lie  ot}{ained  the  bill;  tn  which  he  r'^plied 
that  lie  did;  he  had  suck  money  of  a  man  every 
day.  lie  then  gave  a  true  $.'>  bill,  wliich  Cisco 
chanc^ed,  and  the  pri-;oner  departed.  In  this 
interviev.',  the  piisoner,  v/hen  dis.covered,  af- 
fected to  speak  in  broken  lang'tiag-e,  or  pre- 
tended to  be  drunk. 

Rotlmnn,  in  addition  to  the  testimony  of 
Cist  o,  offered  to  show  lhaUhe  prisoner  was  ar- 
rested at  Butler's  billia-  J  room,  in  company 
^vith  Rowley,  who  had  been  convicted  in  this 
court  for  passing-  counte'-feit  money:  and  also 
that  he  had  boarded  at  the  house  of  William 
Goldsby,  in  v/aose  possession  such  money  and 
instruments  for  counterfeiting!:  had  been  found. 

Bfj  the  Cmtrt. — This  is  inadmissible,  unless 
you  purpose  to  show,  in  connexion  with  tliat 
evidence,  that  rhe  prisoner  was  eng-agcd  with 
these  men  in  coii<jterfeitin,e:.  or  passing-  coun- 
terfeit money.  It  would  be  like  producini^  proof, 
on  behalf  of  the  prosecution,  of  bad  character, 
which  would  certainly  not  be  admissible. 

Rodman  then  re-ad  the  examination  of  the 
prisoner  in  the  police,  in  which  he  denied  that  he 
boarded  with,  or  knew  Goldsby.  He  also  denied 
tliiit  he  was  arrested  in  company  -i^'dh  Rowlc^  , 
or  th-at  he  knew  him.  He  did  not  know  where 
he  had  boarded  since-he  had  been  in  this  city,  j 

B-/  the  Couri  to  the  puhlic  prosccvtor. — This 
examination  is  now  a  part  of  the  evidence,  and 
yoti  are  at  liberty  to  rebut  any  allegations 
thereii.  stated,  hj  other  testimony. 

Testimony  was  then  produced,  on  behalf  of 
the  prosecution,  wiiich  showed,  that  the  exami- 
nation, in  the  above,  and  many  other  particu- 
lars, was  utterly  false.  It  appeared  by  the  tes- 
timony of  Hays'  and  Farring-ton,  police  officers, 
that  he  was  arrested  on  the  24th  day  of  Feb- 
ruary last,  at  the  same  time  they  arrested 
Rowley.    [Vide  ante,  p.  40,  49.) 

His  honor  the  Mayor  charged  the  jury,  that 
t!ie  principal  question  for  their  determination 
in  this  ca?e  was,  whether  the  prisoner,  when 


he  passed  the  hill  to  Ci.';co,  knew  it  63  be  a  bad 
one.  The  jur\'  should  take  into  consideration 
the  whole  circumsUnces  of  this  caie  in  con- 
nexion witli  the  written  examination.  It  ap- 
peared that  after  the  prisoner  found  that  Cisco 
li  id  discovered  that  tin?  bill  was  counterfeit,  he 
p-arily  destroyed  it  in  the  candle,  and  stamped 
the  remaining  part  under  foot.  He  di^clareJ, 
with  an  oath,  that  he  would  not  have  such 
money.  Is  it  reas  onable  to  suppose  that  an  ho- 
nest man,  who  had  innocently  received  u  bad 
iiill  from  another,  would  have  conducted  him- 
self in  that  manner.' 

With  regard  to  the  examination  in  the  po- 
lice, it  is  true  he  was  not  bouad  to  snbmit  to 
any  examination  which  might  have  a  t?ndency 
to  criminate  himself.  He  should,  therefore,  if 
he  did  not  choose  to  answer,  have  stood  mute, 
and  have  left  such  inferences  to  bt;  deduced 
from  his  silence  as  the  law  would  have  raised. 
But  he  had  no  right  to  set  up  false  pretences  in 
answer  to  the  enquiries  made  by  the  police  ma- 
gistrates. The  princip-al  allegations  <»ntaincd 
in  his  examination  have  been  proved  false,  and 
the  jury  have  a  right  to  take  this  cxar.riination 
in  connexion  Avith  the  other  testimony,  into 
consideration  in  the  determination  of  the  case. 

He  was  found  guilty  by  the  jury  for  ottoring 
and  passing  the  bill,  knowing  it  to  be  bad  ;  and 
on  the  last  day  of  the  term  was  scDiencc<l  to  the 
State  Prison  for  seven  years. 

Bi/  the  Courts  in  pronounf  inf!^  senlfnxie  on 
William  Goldsby. — You,  William  tioldsby, 
iiavc  for  several  terms,  on  divers  pretences, 
applied  to  the  court  for  a  postponement  of  your 
irial,  and  the  court  has  granted  you  eve.-y  rea- 
sonable indulgence.  Finding  that  you  could 
delay  it  no  longer,  you  have  at  length  pleaded 
guilty  to  three  indictments  for  forger}',  and 
!\aving  in  your  possession,  with  an  intention  of 
knowingly  passing  it,  counterfeit  money  to  a 
large  amount.  Instruments  for  counterfeii  ing 
have  been  found  in  your  possession,  and  y  ou 
have,  from  time  to  time,  harbored  persons  vn 
your  house,  who  have  been  engaged  in  coun- 
terfeiting and  passing  false  money.  Consider- 
ing the  enormity  of  your  offence,  the  court 
consider  it, a  duty,  in  your  case,  to  make  a  sig- 
nal public  example.  You  are  now  a  mm  con- 
siderably advanced  in  years ;  and  the  term  of 
time  to  which  you  are  now  about  to  be  con- 
signed to  the  Stale  Prison,  will  be  equal  to  im- 
prisonment for  life.  The  court  sentence  you 
to  the  State  Prison  seven  years  on  each  indict 
ment. 

(grand  larceny.) 
SIMEON  FREELAND'S  CASE. 
Rodman,  Counsel  for  the  prosecution. 
SiTiioNs,  Counsel  for  the  prisoner. 
Good  character,  in  a  clear  case  of  guilt,  will  not  avail 
a  prisoner. 

The  prisoner  was  indicted  for  grand  larceny 
in  stealing  a  horse  of  the  value  of  $^50,  the 
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property  of  William  L.  Webb.  It  appeared 
in  evidence,  that  on  the  2oth  day  of  July  last, 
Webb  had  a  valuable  horse  in  pasture,  near 
Love-lane,  in  the  ninth  ward  of  this  city. 
This  was  on  Sunday,  on  the  morning"  of  wJjich 
day  Webb  saw  the  hoise.  The  next  morning- 
he  was  missed  from  the  pasture.  AVeob,  in 
about  a  fortnight,  found  the  horse  in  the  pos- 
session of  Jacob  Whitson,  an  Innkeeper,  in  the 
town  of  riatbush,  on  Long--Island.  About  4 
o'clock,  P.  M.  on  Monday,  the  prisoner  carre 
to  Whitson  with  the  horse,  and  told  him  that  he 
came  from  Elizabeth-Town,  in  New-Jersey, 
with  the  horse,  and  had  been  to  Jamaica  and 
Flatbush  to  make  a  match,  and  had  understood 
that  Whitson  wanted  a  match.  After  some  fur- 
ther conversation,  Whitson  and  the  prisoner 
made  an  exchang-e  of  horses,  in  which  ex- 
change, Whitson  gave  the  prisoner  a  large  bay 
horse,  worth  about  $120,  and  $20  in  cash  for 
the  horse  of  Webb.  During  the  conversation, 
the  prisoner  told  Witson  that  he  had  owned  the 
horse  about  six  months. 

The  pri-oner  then  brought  the  horse  he  had 
obtained  from  Whitson  to  William  Hampton, 
in  this  city,  for  sale,  ana  informed  him  that  his 
parents  in  the  country  had  died ;  a  distribution 
of  their  propert}^  had  been  maue,  and  this  horse 
fell  10  his  share  as  his  portion.  The  horse  v/as 
purchased  by  Hampton  for  $80,  and  it  appear- 
ed that  Whitson,  having  delivered  the  stolen 
horse  to  Webb,  had  claimed  the  horse  sold  b}^ 
the  prisoner  to  Hampton,  and  calculated  to 
bring  an  action  to  recover  the  value.  It  ap- 
peared by  several  witnesses,  introduced  on  be- 
half of  the  prisoner,  to  establish  his  good  cha- 
ractc}'.  that  before  this  affair,  they  had  nevei 
heard  any  thing  derogatory  to  his  character  as 
an  industrious  honest  man.  He  was  a  journey- 
man blacksmith,  and  lived  at  No.  4  Chapel- 
street,  and  had  a  considerable  family  :  he  was 
in  low  circumstances,  and  was  not  a  dealer  in 
horses,  and  these  witnesses  had  never  known 
him  to  own  a  horse. 

After  the  arguments  of  the  counsel,  and  the 
charge  of  the  court,  he  was  immediately  found 
guilty  by  tlie  jury.  His  sentence  was  sus- 
pended. 


WILLIAM  JEFFERS  and  ISAAC  DICKA- 
MAN'S  CASES. 

To  constitute  the  crime  of  Larcenv,  there  mast  be,  not 
only  a  wrongful  taking,  but  a  felonious  intention. 

The  prisoners  were  each  indicted  for  grand 
larceny,  separately.  Jeffers,  a  black,  for 
stealing  a  sorel  mare,  of  the  value  of  $80, 
-the  property  of  James  Loughry — Dickaman,  a 
lad  apparently  about  thirteen  years  of  age, 
(but  in  fact  twenty)  who,  on  the  trial,  exhi- 
bited an  appearance  of  hardened  indifference 
and  squalid  wretchedness,  seldom  witnessed 
but  by  those  who  frequent  this  court,  for  steal- 


ing a  mare  of  the  value  of  $35,  the  properly 
of  Lawrence  Lowe. 

TJje  prisonero  were  tried  separately,  and  tlic 
follcwing  facts  ap-;€ared  on  their  trials  respec- 
tirely. 

Lcug-hry,  acartman,  living  in  Anthony-street, 
about  a  moutli  ago,  missed  liis  horse  out  of  the 
liable,  the  door  of  which  he  had  secured  on 
the  outside  with  a  stick  or  string.  Jeffers  was 
seen,  by  a  witness  introduced  on  the  trial, 
veiy  eai'ly  in  the  morning  on  the  horse  in  Gay- 
lor  s  alley,  which  runs  cut  of  Anthony-street, 
in  which  alley  it  appeared  tlie  prisoner  had 
lived  or  staid.  The  priconer  said  the  horse  was 
liis  property.  The  owner  found  his  horse  the 
same  morning  standing  the  sireet,  about 
twenty  yard?  from  the  stable*  and  the  horse 
liad  the  appearance  of  having  been  ridden 
hard. 

About  seven  weeks  ago,  on  the  Sabbath, 
Dickaman  took  the  mare  either  from  the  }  ard 
or  stable  of  Lowe,  at  the  corner  of  yecond 
and  IIe?ter-streets.  He  roue  her  out  oi  the 
compact  part  of  the  city,  and,  according  to 
his  own  confession,  left  her  near  Fort  Wash- 
ington. The  owner,  however,  stated,  that  when 
he  found  the  mare  she  had  been  sold  and 
traded  away ;  but  the  person  to  whom  ii  was 
suggcstsd  tlie  prisoner  had  sold  the  mare,  did 
not  appear  as  a  witness ;  and  the  niannor  in 
which  the  prisoner  had  disposed  of  the  creature, 
after  she  Avas  taken  by  him,  rested  wholly  on 
his  own  confession  before  mentioned. 

On  the  disclosure  of  the  above  facts,  the 
court  directed  the  jury  to  acquit  th*:;  priso  iers 
on  each  indictment,  on  the  gener'^  principle 
resuming  from  the  definition  of  larceny,*  that 
altliough  here  was  a  trespass  in  y  lotiglully 
lakmg  this  property,  there  was  no  evidence  of 
a  felonious  intention 

The  prisouers  were  acquitted. 


(misdemea>or.) 
JOSEPH  DECOSTA'S  CASE. 
Rodman,  Counsel  for  t'le  prosecution. 
J.  T.  Irving,  Counsel  for  the  defendant. 
Where  A  falsely  pretends  to  B  that  he  had  procjred  for 
B  a  Bill  of  Exchange  on  a  forei^i  countri^  of  C,  in 
whose  possc^^ion  it  was  ready  to  be  delivered ;  and  B, 
in  full  c  onhtltnce  that  A  had  ine  bill  in  bis  poss-csbion 
procurer!  from  C,  pays  to  A  a  ?uin  of  money  in 
payment  for  the  bill,  under  the  esj^ectation  that  the 
bill  would  be  simultaneously  delivered ;  A  is  guilfi-  of 
obtaining  that  money  by  false  pretences ;  but  it  would 
be  no  more  than  a  breach  of  trust  if  B  had  previously 
paid  to  A  the  money  to  pvocure  such  bill,  and  A  had 
failed  in  performing  his  promise. 


*  Larceny — "  The  fraudulent  or  wrongful  taking  and 
carrying  away,  by  any  joerson,  of  the  mere  perional 
goo  f?  of  another,  from  any  place,  with  a  felonia>^  in.' 
tent  to  convert  them  to  his  (the  taker's)  own  use,  and 
make  them  bis  own  property,  without  die  consent  of  the 
owner."   (2d  East's  Crown  Law,  p.  p24.) 
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Though  accordino,"  to  the  strict  rules  of  practise,  where 
:i  man  ajjpc  ars  hy  couiist  l,  he  shall  l)n  pn-ducied  fmni 
(•.xaminin;^  witnesses,  and  addressiiisr  the  jury,  yel, 
such  rules  may  he  relaxed  in  favor  of  a  foreigner, 
under  peculiar  circumstances,  in  a  criminal' prosecu- 
tion. 

The  defendant,  an  alien,  and  inhabitant  of 
Spanish  America,  was  indicted  for  obtainii!<i;- 
$3G6,  the  money  of  Ernest  Sandoz,  by  false 
pretence^.  When  breaf:^ht  up  for  trial,  heap- 
plied  to  the  court  for  a  jury  dc  mediatate  ling;n:i\ 
under  the  statute,  (i  vol.  N.  K.  L.  p. 
which  M  as  granted  -,  and  a  venire  for  that  |)ur- 
pose  being-  aw  arded,  the  sheriff  returned  a  com- 
petent number  of  Spaniards  to  make  up  half 
the  pannel  of  jurors. 

Tiie  pretence,all«fed  in  the  indictment  was, 
that  Dccosta  pretended  to  Sandoz,  that  he  had 
procured  for  him  from  Hicks,  .Jenkins  Co.  a 
certain  Bill  of  Exchange,  [)ayablc  at  Liverpool, 
in  the  kingdom  of  Great-Britain,  to  the  order 
of  him  the  said  Sandoz,  for  the  sum  of  10(3/. 
sterling ;  which  said  bill  was  in  the  hands  of 
Hicks,  .Jenkins  &,  Co.  ready  to  be  delivered  to 
the  said  Decosta  for  the  said  Sandoz  ;  whereas, 
in  truth  nud  in  fact,  he  had  procured  no  siich 
bill,  &LC.  by  means  of  which  false  pretence,  he 
obtained  fi'om  the  said  Sandoz  $366  against  thr- 
form  of  the  statute,  &,c. 

It  appeared  by  the  testimon}-  of  Sandoz,  Avho 
is  also  a  foreigner,  that  about  a  year  ago  he  first 
became  aquainted  with  Dccosta  at  a  Freema- 
son's lodge.  They  soon  became  so  intimate  that 
Sandoz  confided  in  him  as  much  as  if  he  had 
been  a  brother.  Sandoz  was  a  dealer  in  watch- 
es ;  and  it  appeared  that  Decosta  had  himself, 
at  different  times,  obtained  watches  of  Sandoz 
on  credit,  promising  that  he  would  pay  him  at 
anv  time.  There  was  also  a  man  by  the  name 
of  H.  T.  Ward,  who  kept  a  sto'-:;  in  Courtland- 
strcet,  who  was  frequently  with  Decosta,  and 
whom  he  represented  as  his  partner.  The  de- 
fendant and  Ward  had  procured  watches  of 
Sandoz  on  credit  to  the  amount  of  about  $200, 
and  Sandoz  always  understood  by  Decosta  that 
they  were  partners. 

it  also  appeared  that  the  defendant  had  a 
pla  e  in  Washington-street,  denominated  nn 
office,  transacting  business  undcx  the  firm  of 
Decosta  &  Co.  but  it  did  not  appear,  except 
from  the  facts  disclosed  on  this  trial,  what  was 
the  nature  of  the  business  of  this  firm. 

During  the  montli  of  February  last,  Sandoz 
was  in  want  of  a  Bill  of  Exchange,  of  a  small 
amount,  on  some  person  in  Liverpool,  to  make 
a  remittance  to  that  place.  It  appeared  that 
Sandoz  and  Decosta  went  together  to  different 
places  in  the  city  to  procure  such  bill,  but  found 
some  considerable  difficulty  in  procuring  one 
for  as  small  an  amount  as  Sandoz  wanted.  At 
length  they  went  to  the  Coffee-house  and  found 
that  llicks,  Jenkins  &  Co.  had  put  up  a  notice 
that  they  had  bills  on  that  place  for  sale.  The 
defendant  then  undertook,  gratuitously  and  as 
^  f?iend,  to  purchase  a  bill  of  lOOU  sterling 


I  for  Sandoz.    This  was  on  Friday,  the  lOth  da/ 
of  Fcbniary.    The  next  day,  at  about  2  o'clock 
m  the  afternoon,  Sandoz  received  a  letter  fronri 
Dccosta  informing  him  that  he  had  procured  Iho 
Bill  of  Exchange  of  Micks,  Jonkins  &  (^o.  for 
100/.  sterling,  and  requested  him  to  call  at  his 
office  at  5  o'clock.     In  consequence  of  this 
letter,  Sandoz,  at  the  appointed  time,  called 
at  the  office,  and  found  there  DecosXa  with  his 
allege  d  partner,  and  three  or  four  olhtr  A'-<i';j//e- 
inen.    Sandoz,  it  appears,  in  consequence  of 
a  previous  understanding  and  agreement  with 
Decosta,  as  he  was  led  to  believe,  brought 
$.166  as  in  part  payment  of  the  bill,  expecting 
that  Decosta  had  purchased  it,  and  had  ad- 
vanced the  difference  between  the  amount  of 
the  bill  of  exchange,  and  the  sum  of  $;jG6,  ia 
payment  of  the  demand  due  by  himself  and 
Ward  to  Sandoz  for  the  watches,  as  before 
mentioned.     Sandoz  also  fully  believed,  by- 
reason  of  their  previous  ncyrociation  in  relation 
to  tliis  bill  of  exchange,  and  the  receipt  of  the 
letter,  tliat  the  bill  of  exchange  was  in  the 
hands  of  Dccosta.    f>n  his  arrival  at  the  office, 
the  defendant  spoke  lo  him  in  French,  and  en- 
quired whether  he  had  brought  the  money,  or 
had  a  little  money  for  him.    Sandoz  replied  ia 
the  affirmative  ;  and  in  full  confidence  that  the 
bill  of  exchange  was  to  be  delivered  simulta- 
neously with  the  money,  paid  it  to  the  defend- 
ant; who,  on  receiving  tlie  same,  took  out  of 
one  of  his  pockets  other  money,  pretendedly  a 
specific  sum   before   counted,   and,  without 
counting  it,  blended  it  with  that  received  from 
Sandoz,  and  put  the  whole  in  one  of  his  other 
pockets. 

Sandoz  then  asked  him  for  tlie  bill  of  ex- 
change ;  but  the  defendant  told  him  that  it  was 
with  Hicks.  Jenkins  &  Co.  ready  to  be  deli- 
vered, and  he  v/ould  get  it  in  half  an  hour. 
After  this,  J^andoz  called  on  liim  several  times, 
and  received  specious  and  evasive  answers; 
and  it  appeared  that  on  the  succeeding  Mon- 
day Sandoz  called  on  Decosta  for  the  bill,  who 
told  him  that  he  had  about  an  half  hour  before 
delivered  it  to  Ward,  his  partner.  Shortly 
after,  the  defendant  for  Pljiladelphia, 

without  even  bidding  Sandoz  good-bye.  San- 
doz went  in  pursuit — an  application  'was  made 
to  the  executive  of  Pennsylvania,  and  this 
gentleman  delivered  up  to  be  brought  here  for 
trial. 

By  the  testimony  of  a  Mr.  Jenkins,  of  the 
firm  of  Hicks,  Jenkins  Co.  it  appeared  that 
the  defendant  never  procured  such  bill  of  ex- 
change from  that  house ;  but,  that  a  man,  who 
answered  the  description  of  the  defendant,  in 
February  last,  called  on  him  and  meTelj  en- 
quired whether  the  house  had  such  bills  for 
sale ;  and  being  answered  in  the  affirmative, 
immediately  went  cut. 

Irving  candidly  admitted  to  the  court  and 
jury  that  he  had  been  led  to  believe  that  the 
state  of  facts  was  different  from  what  they  now 
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appeared  to  be.  He  believed  that  there  had 
been  a  credit  given  to  Sandoz  by  the  defendant, 
who  had  been  created  an  agent  to  purchase  the 
bill  in  question  for  Sandoz.  He  had,  therefore, 
brought  authorities  to  show,  that  where  there 
was  merely  a  breach  of  trust,  an  indictment 
for  obtaining  money  or  goods  could  not  be  sup- 
ported. From  the  facts  disclosed,  however, 
if  the  jury  believed  fiilly  that  in  this  case  there 
was  a  contrivance  and  false  pretence  resorted 
to  by  the  defendant  to  deprive  Sandoz  of  his 
money,  then  the  offence  comes  within  the  sta- 
tute, and  the  jury  must  pronounce  the  defend- 
ant guilty.  The  counsel  suggested  to  the 
court  that  the  defendant,  being  an  alien  and  a 
stranger,  requested  the  privilege  of  submitting 
a  few  remarks  to  the  jury. 

Bt/  the  Court. — Although  the  strict  i-ules  of 
practice  will  not  admit  a  defendant,  who  has 
already  elected  to  appear  by  his  counsel,  to 
undertake  to  manage  his  own  defence  before 
the  jury;  yet  in  the  case  of  an  alien  stranger, 
we  think  the  rule,  under  peculiar  circum- 
stances, may  be  relaxed.  In  this  instance, 
therefore,  the  defendant  may  address  the  jury : 
nor  can  we  undertake  to  prescribe  to  him  the 
rales  which  govern  the  counsellors  of  this 
court,  with  regard  to  confining  themselves  to 
the  evidence.  He  must,  in  summing  up,  be 
allowed  to  take  his  om  n  course. 

The  defendant  then  commenced  the  re-exa- 
mination of  witnesses,  and  held  a  colloquium 
for  some  considerable  time  with  Sandoz,  in  bro- 
ken English,  which  was  highly  ludicrous.  The 
point  at  which  the  c^efendant  appeared  to  aim, 
was,  to  show  that  Sandoz  had  entrusted  him 
with  the  money  to  purchase  the  bill ;  which 
Sandoz  utterly  denied. 

The  defendant  then  proceeded  to  address  the 
jury,  in  veiy  broken  language,  and  with  those 
vehement  gesticulations  peculiar  to  the  French 
orators,  said,  in  substance,  that  he  was  a  stran- 
ger and  stood  in  a  helpless  situation.  He  had 
been  bred  to  the  profession  of  the  law  in  his 
own  conntr}' — he  was  a  man  of  education,  and 
that  by  the  laws  of  his  own  country,  which  he 
averred  to  be  reasonable,  in  a  case  of  the  na- 
ture before  the  court,  he  would  have  been  ad- 
mitted to  disprove,  on  oath,  what  Sandoz  had 
stated.  Although  since  his  arrest  he  had  suffi- 
cient opportunity  to  escape,  he  had  not  done 
so.  The  sum  was  small — he  knew  the  law,  and 
knew  the  offence  to  be  criminal.  From  all 
which  premises  he  concluded  that  he  was  inno- 
cent ;  but  he  did  not  denj-  the  material  facts 
stated  in  the  indictment — He  hoped,  under  all 
the  circumstances,  the  '}\iry  would  do  him  jus- 
tice. 

After  the  arguments  of  Rodman,  his  honor 
the  Mayor  charged  the  jur}',  that  the  counsel 
had  agreed  on  the  law  in  relation  to  this  case, 
and  that  if  the  jury  fully  beheved  that  here  was 
a  contrivance  and  design  on  tlie  part  of  the  de- 
fendant; by  means  of  this  pretence,  to  deprive 


RECORDER.  85 

Sandoz  of  his  money,  it  would  be  their  duty  to 
find  him  guilty :  but  that  if  they  believed  that 
in  this  negociation  respecting  this  bill  of  ex- 
change, a  credit  was  given  by  Sandoz  to  De- 
costa  to  procure  this  bill ;  and  that  Decosta 
acted  as  the  agent  of  Sandoz  in  the  purchase, 
the  offence  would  then  be  merely  a  breach  of 
trust,  and  the  defendant  would  not  be  liable 
under  the  statute  on  which  this  prosecution 
rested.  In  about  five  minutes  the  jury  re- 
tumed,  and  on  pronouncing  their  verdict,  se- 
parately, by  request  of  the  defendant,  all  found 
him  guilty.  He  was  sentenced  to  imprison- 
ment in  the  City  Prison,  for  one  year;  the 
court  observing,  on  pronouncing  sentence, 
that  they  had  satisfactorily  ascertained  that  he 
had  been  engaged  before  in  practices  of  a  simi- 
lar nature. 

IN  THE  MATTER  OF  DAVID  LEWIS 
JONES. 

Hawkias,  for  the  applicant. 
Rodman,  contra. 

WTiere  a  man  had  been  apprehended  and  confined  in 
Bridewell,  by  the  Police  of  the  City  of  New-York,  on 
suspicion  of  having  in  his  possession  counterfeit  money, 
with  an  intention  of  passing  the  same,  but  no  sufficient 
evidence  to  establish  that  charge  being  found,  he  is 
still  detained,  as  a  disorderly  person,  on  the  grounds 
that  a  reward  had  been  offered  for  the  apprel;ension  of 
a  person  of  the  same  name  as  one  by  which  he  was 
known,  as  a  felon  escaped  from  justice  in  a  sister  state, 
(as  appeared  by  a  Newspaper  printed  in  such  state) 
that  when  arrested  he  had  no  visible  means  of  gaining 
a  livelihood,  and  in  his  examination  before  the  Police, 
gave  no  satisfactory  account  of  himself,  or  of  the  man- 
ner m  which  he  obtained  a  counterfeit  bill  found  in  hi» 
possession,  but  confessed  that  while  in  the  City  of  New- 
York,  he  had  associated  with  disorderly  persons  ;  and 
where  it  further  appears  that  such  person,  so  arrested 
and  detained,  has,  while  in  the  said  City,  passed  by  dif- 
ferent name=,  though  it  seems  that  the  Newspaper  is 
no  evidence  in  resisting  a  motion  for  his  discharge,  yet 
the  Court  of  Sessions  in  and  for  the  City  of  New- York, 
(even  had  they  the  power)  will  not  interfere  in  an  ap- 
plication for  the  discharge  of  such  person,  even  should 
it  appear,  by  the  suggestion  of  Counsel,  that  theprisor- 
er  is  as  well  drest  as  any  man,  and  when  arrested  had 
seven  hundred  dollars  of  good  mo7ieyin  his  possession. 

A  habeas  corpus  cum  causa  or  a  writ  of  error  will  not  lie 
from  tliis  Court  to  the  Police,  nor  can  this  Court  make 
any  order  which  would  operate  so  as  to  compel  the 
Police  to  return  any  proceeding  or  proceedings  before 
them  into  the  Sessions.  At  least,  such  controlling  pow- 
er is  much  doubted. 

Where  a  man  is  illegally  imprisoned  or  detained,  a  habeas 
corpus  cum  causa,  allowed  by  a  Judge  of  the  Supreme 
Court,  is  the  proper  remedy.  (Vol.  I.  N.  R.  L.  P.  354. 
Sec.  3.) 

It  appeared  that  about  two  weeks  since,  the 
prisoner  was  apprehended  by  the  Pohce  of  the 
city  of  N.York,  at  the  house  of  Wilham  De  Wet- 
ter, on  suspicion  of  having  counterfeit  money  in 
his  possession  with  an  intention  of  passing  the 
same,  knowing  it  to  be  counterfeit.  An  adver- 
tisement by  Timothy  Moore,  Sheriff  of  Penn- 
sylvania, offering  a  reward  of  $300  for  a  person 
by  the  name  of  David  Lewis,  answering  the  de-r 
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scription  of  the  applicant,  stating  that  he  had 
been  confined  in  Bedford  Gool  for  passing-  coun- 
terfeit money,  and  had  escaped  from  justice,  ap- 
peared in  the  Philanthropist,  a  public  newspa- 
per printed  in  the  state  of  Oluo.  A  particular 
description  of  the  said  Lewis  and  a  panj^  of  coun- 
terfeiters with  which  he  was  connected,  also  ap- 
peared in  the  JSTew-York  C'oi/r/i?/*  of  May  11th. 

On  his  arrest  a  counterfeit  bill  of  $20  on  the 
Merchants'  Bank  in  the  city  of  New-York  was 
found  in  his  possession. 

On  his  examination  in  the  Police,  he  did  not 
show  that  he  had  any  means  of  livelihood,  but 
stated  that  while  he  had  been  in  the  city  he  had 
frequently  been  among  persons,  denominated 
disorderly  in  the  statute.  Concernin;:!^  the  pos- 
session of  the  counterfi.it  bill,  he  said  that  he  ob- 
tained it  of  a  man  xchovi  he  did  notkmyw  beyond 
Uiica,  and  gave  in  exchange  therefor  o-o/^/  coin. 
By  the  written  examination  of  De  Wetter, 
with  whom  the  prisoner  had  boarded,  it  ap- 
peared that  the  prisoner  passed  by  the  name  of 
Porter.  It  did  not  appeaf  lliat  he  had  any  visi- 
ble employment,  and  the  police  not  finding  suf- 
ficient evidence  against  him  to  establish  the 
charge  on  which  he  had  been  originally  ar- 
rested, detained  him  in  custody  as  a  disordcrlij 
person. 

Hawkins,  on  the  last  day  of  the  term,  moved 
that  tbe  prisoner  be  brouglit  up  and  discharged. 
Kodmau,  contra,  produced  the  written  exami- 
nation of  the  prisoner  in  the  police,  and  also 
that  of  William  De  W etter,  to  show  the 
grounds  on  which  he  was  arrested  and  detained. 
He  proceeded  to  read  from  the  newspaper 
aforesaid  the  advertisement. 

By  the-  Court.  The  newspaper  is  no  evidence. 

Hawkins  then  premised  that  he  intended  to 
argue  the  question  on  the  ground  that  the  pri- 
soner was  detained  on  the  ground  that  he  was  a 
vagrant.  After  reading  the  section  of  the  sta- 
tute in  relation  to  the  descriptira  of  vagrants 
or  disorderly  persons,  (1  vol.  N.  R.  L.  p.  114. 
sec.  !•)  he  contended  that  the  prisoner  did  not 
fall  within  that  description,  according  to  the 
true  intent  and  meaning  of  the  statute.  That 
act,  derogating  from  the  personal  liberty  of 
tlic  citizen,  should  be  construed  liberally ; 
and  it  should  clearly  appear  that  the  prisoner 
fell  within  the  description  of  persons  intended 
to  be  embraced  within  the  intent  of  the  act 
before  ho  could  be  detained. 

By  the  Court. — Mr.  Hawkins,  it  appears  to 
us  that  the  principal  questions  here,  are,  Whe- 
ther a  foreigner  found  in  this  city,  without  any 
visible  means  of  support ;  a  person  whom  it 
appears  passed  by  different  names,  who  has 
•  false  money  found  in  his  possession  ;  and  who, 
if  he  is  not  a  disorderly  person  himself,  at 
least  admits  that  he  has  associated  with  disor- 
derly persons  while  in  this  city,  does  not  fall 
within  the  description  of  vagrants  ?  Another 
question,  to  which  we  wish  to  direct  your  at- 
tention, is,  whether  this  court  has,  in  fact,  the 
power  of  bringing  up  the  proceedings  of  the 


police  for  revision  f  Could  wc  make  any  order 
which  could  legally  operate  on  Uiat  court? 
Will  a  writ  of  error  lie,  or  can  a  habeas  cor- 
pus cum  causa  issue  to  the  police  from  thia 
court  r* 

J/awkins. — I  shall  endeavour  to  answer  these 
inquiries  satisfactorily.  In  the  first  place,  I 
contend  that  before  the  prisoner  could  have 
been  detained  under  the 'act  "  for  apprehend- 
ing and  punishinpT  disorderly  pei-sons,"  it  should 
have  appeared  either  on  the  view  of  the  justices^ 
or  by  the  confession  of  tbe  prisoner,  or  by  the 
oath  of  one  or  more  credible  witnesses^  that  he 
"  was  wandering  abroad,  and  lodging  in  ta- 
verns, beer-houses,  otit-houses,  market-places, 
or  barns,  or,  in  tlie  open  air,  and  ntd  ^ivin^  a 
n^ood  account  of  himself;  or  tliat  he  should  be 
wandering  abroad  and  begging,  or  an  idle  per- 
son not  havinir  any  visible  means  of  livelihood  "— 
otherwise  he  could  not  be  adjudged  a  disorderly 
person  within  the  intent  and  meaning  of  the 
act.  By  the  copulative  conjunction  "  aru/'* 
preceding  the  words  in  the  statute,  "  not  gir- 
inir  a  frood  account  of  himself''  the  legislature 
intended,  not  that  any  man  not  giving  a  good 
account  of  himself  should  be  adjudged  a  va- 
grant ;  but  the  true  meaning  intended  to  be 
conveyed,  was,  that  any  person  who  assumed 
a  mendicant  appearance,  who  was  wandering 
abroad  and  lodging  in  taverns,  &:c.  or  in  barns, 
or  in  the  open  air,  and  7iot  ffivins^  a.  good  ac- 
count of  himself  should  be  so  adjudged.  Not 
I  one  of  these  pre-requisites  existed  a  this  case, 
not  even  one  of  the  modes  of  proof  prescribed 
by  the  statute,  either  the  view  of  the  justices^ 
the  confession  of  the  prisoner,  or  the  oath  of 
one  or  more  credible  witnesses^  had  been  re- 
sorted to  on  this  occasion.  But  a  man  of  good 
appearance,  as  well  dressed  as  any  man,  with 
above  $700  in  gold  and  silver  in  his  pocket, 
has  been  arrested  by  the  police  on  suspicion  of 
having  counterfeit  money  in  his  possession, 
with  an  intention  of  passing  it  knowingly,  and 
the  police,  not  being  able  to  find  a  shadow  of 
testimony  on  Uiat  charge,  now  detain  him  in 
prison  as  a  vagrant. 

The  counsel  argued  that  this  was  a  flagrant 
violation  of  the  personal  liberty  of  the  citizen, 
not  to  be  tolerated.  It  was  contrary  to  the  bill 
of  rights  securing  the  liberty  of  our  citizens 
derived  from  Magna  Charta,  (1  vol.  N.  R.  L. 
47.)  If  a  man  of  the  description  of  the  pri- 
soner can  be  arrested  and  confined  by  the 
police  as  a  vagrant,  for  a  better  reason,  hun- 
dreds, from  a  distance,  who  visit  our  city,  and 
resort  for  months  at  Tammany  and  Washington 
Halls,  engaged  in  idleness  and  dissipation, 
would  be  liable  to  arrest  and  imprisonment. 

This  court,  he  had  ever  understood  and  be- 
lieved, had  a  controlling  power  over  the  process 
and  proceedings  of  the  police.  The  prcceed- 
ings  in  that  department,  and  the  stolen  property 
there  deposited,  were  daily  brought  into  this 
court.  The  magistrates  of  that  court  were 
members  of  this.    From  aJl  which  he  con- 


CITY-HALL  RECORDER. 


87 


tiuded  the  court  had  the  power  to  interfere  in 
the  liberation  of  the  prisoner,  and  that  this  was 
a  proper  case  for  such  interference. 

Rodman^  contra,  after  reading  the  examina- 
tion of  the  prisoner,  and  also  that  of  William 
De  Wetter,  in  the  pohce,  was  stopped  by  the 
court,  who  observed  that  the  prisoner,  in  this 
case,  had  been  broug-ht  before  the  pohce  who 
had  exercised  their  judgment  in  his  arrest,  im- 
prisonment, and  detention  in  prison.  Had  it 
even  appeared  to  this  court  that  he  had  been 
illegally  imprisoned  or  detained,  the  court  is 
not  aware  of  any  mode  in  which  this  court 
could  legally  interfere  with  the  proceedings  of 
the  police.  True,  the  proceedings  of  that  de- 
partment, and  the  property  deposited  therein, 
are  frequently  brought  before  this  court ;  but 
that  depends  rather  on  a  species  of  comity  ex- 
ercised by  that  department  towards  the  public 
prosecutor,  than  on  any  coercive  power  exer- 
cised by  this  court. 

The  mittimus  in  this  case  is  not  now  befor« 
the  court :  the  court  could  not  make  an  order 
which  would  have  the  effect  of  reaching  any 
proceedings  before  the  police,  and  the  statute 
has  not  given  this  court  a  habeas  corpus  to  re- 
move, or  a  writ  of  error  to  revise  such  pro- 
ceedings. But  the  statute  has  prescribed  a 
remedy,  in  case  of  illegal  imprisonvient  or  de- 
tention of  the  person,  by  habeas  corpus  cum 
causa,  to  be  allowed  by  the  Chancellor,  or  by 
the  Supreme  Court,  or  one  of  its  judges  in  va- 
cation, to  bring  up  the  body  of  the  person  so 
illegally  imprisoned  or  detained. 

But,  even  if  we  had  the  power  of  bringing 
up  the  prisoner  and  discharging  him,  we  should 
not  consider  this  a  case  wherein  such  power 
ought  to  be  exercised.  As  far  as  we  under- 
stand the  case,  the  police  lias  not  unwarranta- 
bly exercised  their  power.  The  prisoner  was, 
in  the  first  instance,  apprehended  under  very 
suspicious  circumstances.  Counterfeit  money 
is  found  in  his  possession.  In  his  examination  he 
gives  no  good  account  either  of  himself,  or  of  the 
manner  in  which  he  acquired  this  false  money ; 
he  confesses,  that  for  some  considerable  time, 
while  he  has  been  in  this  city,  he  has  associated 
with  disorderly  persons — he  has  not  any  visible 
means  of  gaining  a  livelihood — and  he  assumed 
a  name  different  from  that  in  which  he  now  ap- 
pears before  the  court.  We  think  it,  on  tlie 
whole,  extremely  doubtful  whether  we  could 
legally  interfere  in  his  case ;  and  if  we  could, 
we  should  not  be  disposed  to  do  so  from  our  un- 
derstanding and  view  of  the  facts  disclosed. 
The  Jiiotion  is  therefore  denied. 


JOSEPH  BARTLETT^S  CASE. 

Rod:w AN"^  Counsel  for  the  prosecution. 

HAWKI^•s  &  Wyman,  Counsel  for  the  defendant. 

A  Marshal  vof  the  City  of  New -York  has  no  right,  by 
virtue  of  a  warrant  issuing  from  one  of  the  Ward  Jus- 
tices in  that  v'ity,  to  seize  a  man,  against  whom  he  hath 


sach  warrant,  in  his  own  house,  drag  him  down, 
stamp  him  under  foot,  and  kick  him  severely  six  times, 
even  should  tl^e  person  so  abused  happen  to  be  intoxi- 
cated. 

In  the  traverse  of  an  indictment  for  an  assault  and  bat- 
tery, evidence  that  the  prosecutor  is  an  habitual  drunk- 
ard, is  inadmissible. 

The  defendant,  one  of  the  marshals  of  this 
city,  rather  above  the  ordinary  size  of  men, 
was  indicted  for  an  assault  and  battery  com- 
mitted on  Hugh  Reynolds. 

It  appeared  by  the  testimony  of  two  unim- 
peached  witnesses,  WiUiam  R.  Cook  and  his 
wife,  corroborated  in  part  by  the  sister  of  Rey- 
nolds, that  Reynolds  is  a  man  far  below  the 
ordinary  size  and  strength  of  men.    On  the 
10th  day  of  April  last,  the  defendant  came  to 
the  house  of  Reynolds,  with  a  waiTant,  issued 
by  Samuel  Trumbull,  Esq.  assistant  justice  of 
the  4th  ward  court,  against  Reynolds,  on  an 
account  of  $7.50  for  bread,  which  had  been 
put  in  the  hands  of  the  defendant  for  collection. 
Reynolds  had  about  $150  in  specie,'  and 
wanted  the  defendant  to  allow  him  the  ordinary 
rate  of  premium  and  receive  his  pay.  The 
marslial,  not  liaving  any  authority  to  allow  this 
premium,  refused,  and  Reynolds  then  attempted 
to  procure  paper  sufficient  to  satisfy  the  de- 
mand.   For  this  purpose  he  went  out  several 
times  with  the  defendant,  but  was  unsuccess- 
ful.   Returning  to  the  house,  he  sent  out  his 
sister  to  procure  $3  due  to  her  to  make  up  the 
sum — she  staid  about  five  minutes — the  de- 
fendant had  engaged  to  wait,  and,  in  the  mean 
time,  lest  she  should  not  get  the  money,  Rey- 
nolds began  to  count  from  the  box  containing 
the  specie,  money  sufficient  to  pay  the  demand 
in  half-dollar  pieces.    The  defendant  had  be- 
fore this  received  a  glass  of  porter  of  Reynolds, 
which  he  was  drinking,  but  on  observing  Rey- 
nolds count  the  money  from  the  box,  he  seized 
Reynolds,  who  was  on  the  opposite  side  of  the 
counter,  endeavoured  to  drag  him  over  the 
counter,  and,  at  the  same  time,  tried  to  seize 
the  money-box  or  to  scatter  the  money,  but 
was  prevented  by  Mrs.  Cools,  who  was  present 
and  held  the  box.    Not  being  able  to  draw 
Reynolds  over  the  counter,  he  came  round  the 
counter,  seized  and  dragged  Reynolds  down, 
stamped  on  him,  and  kicked  him  in  the  side 
severely,  six  times.   Just  at  the  time  the  sister 
of  Reynolds  had  returned,  the  defendant  had 
dragged  the  brother  to  the  door.    It  appeared 
that  she  came  to  his  assistance,  and  scratched 
the  defendant  in  his  face.    Reynolds  was  then 
taken  to  court  hy  virtue  of  the  icaj^ant.  When 
he  was  first  attacked  by  tlie  defendant,  in  the 
manner  above  related,  he  was  not  incapable  of 
attending  to  business  by  reason  of  intoxication ; 
this  appeared  by  the  testimony  of  five  unim- 
peached  witnesses.  When  he  arrived  at  the  4th 
ward  court,  (it  did  not  appear  that  he  drank  on 
the  way)  he  was  in  a  high  state  of  intoxication  ; 
abused  the  defendant  very  muchj  by  words — 
was  very  noisy — the  justice  threatened  to  com- 
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mit  him  for  a  contempt.  He  complained  chicjly 
ag^ainst  the  defendant  because  he  refused  to 
allow  the  premium.  This  appeared  hy  the  tes- 
timony of  Justice  Trumbull.  The  defendant 
stated  in  the  hearing-  of  Reynolds  that  he  had 
refused  to  come  with  him  to  court;  Reynolds 
complained  in  the  hearing  of  the  defendant  that 
he  had  strutk  him.  Neither  of  these  declara- 
tions were  denied  by  either  party.  This  ap- 
peared by  the  testimony  of  a  marshal,  who, 
with  the  defendant,  was  in  the  kahit  uf  altend- 
ing  that  court.  It  appeared  the  plaintiff  was 
in  court,  and,  iiotAvithstatiding  the  drunken- 
ness and  abuse  of  Reynolds,  allowed  the  pre- 
mium and  received  his  pay  in  specie. 

By  the  testimony  of  Dr.  Andrew  Morton, 
who  attended  Reynolds  about  a  week  after  the 
affray,  it  appeared  that  he  had  an  inflammation 
in  his  chest,  and  complained  of  the  bruises  re- 
ceived from  the  defendant,  but  the  doctor  did 
not  examine  his  bruises  nor  did  he  know  that 
they*  caused  the  inflammation.  The  doctor 
stated  that  he  was  at  the  time  of  the  trial  dan- 
gerously ill.  By  the  testimony  of  Mrs.  Cook, 
it  appeared  that  Reynolds  was  much  bruised  in 
the  side — his  skin  was  black  with  the  bruises 
a  short  time  after  tlic  art'ray. 

After  the  testimony  on  behalf  of  the  prose- 
cution had  closed,  liawkins  offered  tj  prove 
that  the  prosecutor  was  an  habitual  drunkard. 

By  the  dnirt. — You  cannot  go  into  that  in- 
fjuiry  further  than  to  sliow  that  he  was  drunk 
at  the  time  of  this  affray.  You  have  a  right  to 
impeach  the  testimony  on  behalf  of  the  prose- 
cution, and  M'ith  this  view  only  can  the  testi- 
mony be  introduced. 

Malcolm  Thompson,  a  ncigliboring  appren- 
tice boy,  a  witness  on  belialf  of  the  defendant, 
5:;wore  that  he  saw  Mrs.  Cook  and  the  sister  of 
Reynolds  r.tiacking  the  defendant  without  the 
door.  Reynolds  and  the  women  were  trying 
to  pull  the  dcfrnd.3nt  into  the  house.  The  wo- 
iDcn  accused  tlie  defendant  of  stealing  the  mo- 
ney— the  defendant  denied  it  and  offered  to  be 
fjearchcd.  The  sister  of  Rejnolds  said  she 
would  swear  to  it.  The  defendant  asked  her 
if  she  would  swear  to  a  lie ;  to  which  she  an- 
swered that  she  Avould ! 

The  sifter  of  Reynolds  swore  ♦^at  this  laa 
was  not  i)re'--.ent  at  the  time  of  the  affray,  and 
that  his  testimony  was  wholly  false. 

In  this  case,  we  avoid  giving  the  arguments 
of  the  counsel,  or  the  cliarge  of  the  court  : 
we  leave  our  readers  to  make  tlieir  own  com- 
ments. In  the  analysis,  at  the  head  of  the 
case,  we  have  aimed  to  thow  what  twelve  good 
and  honest  citizens  thought. 

The  defendant  was  found  guilty  by  the  jury, 
and  fined  in  the  sum  of  $5  by  the  court. 


SUMMARY. 

Charles  Bradhy,  a  black,  wa-,  iiidirtnd,  tritd,  &n<3( 
((>\nu\  f^ilty  of  f^rand  lartf-nv,  in  ht»  aliiifr  Iwo  fiiu-  bpoad- 
'-lotli  coHf-,  of  the  value  of  "4.'»  dolls,  from  th<;  clothiiis- 
-torc  ol  Piiul  Diiraiicio.  The  pri-oii«:r  stole  ihe  prop«rrty 
and  (  arrifil  il  to  a  house  in  iiancki  r-hlrctl,  aiid  it  up 
(o  iani<  for.  The  coats,  after  being  raflled  away,  were 
carried  to  the  shop  of  a  pawnbroker,  in  Gricnwich- 
stre«  t,  and  left  in  ph  d^i^e  for  5  dolls,  \\  illiajn  llmss  saw 
the  coals  in  possession  of  the  prisoner. 

Williavi  J)run,  indicted  with  Barney  Farrel,  wm 
tried  and  found  ^uWu  of  grand  larceny,  in  stealing  a 
|)iece  of  olive  broadcloth,  of  the  value  of  70  dolls,  the 
|>ro|)crty  of  Nathaniel  VV«  ed  and  Harvey  Weed.  The 
cloth  was  stolen  "from  du.'  .-tore  dcKir,  where  it  w  as  ex- 

1)0sed  for  sale.  J I  was  taken  out  of  the  posst'ssion  of 
"arrel,  a  rod  or  two  from  the  store,  on  his  way  down 
Courtland-street,  and  Dean  was  a  litde  behind,  t'arrel 
then  said  that  a  gentleman  had  hired  him  to  carry  it  to 
the  steani-boat,  and  in  his  examination  in  the  |)olice  he 
told  the  .same  storv.  D«'an  stated  on  his  e.xaininatiou 
that  he  stole  the;  cloth  by  the  persuasion  of  Farrcl.  l''ar- 
r<  1  was  af  fjuitted. 

,  Christian  Wall  was  indicted,  tried,  and  foun<l  guilty 
of  stealing  a  quantity  of  broadcloths,  ginghams,  and 
other  dry  gwds,  with  several  articles  of  clotliing,  all 
of  the  value  of  about  20t>  dolls,  the  property  of  James 
Cooper.  The  prosi-c  utor  ratne  a  passenger  in  the  ship 
Oc  ean  from  I.i\erjxx»l,  and  the  prisoner  was  taken  oii 
board  at  St.  Hartholemews.  After  licr  arrival  in  i\ew- 
Vork,  the  prisoner  slept  on  board,  anrj  was  in  the  vessel 
the  saine  night  the  j)ropert}  was  stolen.  The  prosecu- 
tor, with  Jacob  VVarner,  one  of  the  police  olHcers, 
went  in  search  of  the  prisoner  and  found  a  [)art  of  the 
stolen  artii  les  in  his  chest,  at  his  boarding-house,  and  a 
part  in  possession  of  the  lady  with  whom  he  boarded. 
He  brought  the  articles  to  her  house,  told  her  that  he 
came  in  a  ship  from  Liv  erpcxjl,  and  the  goods  were  hia 
vci.tun;,  and  .-old  her  a  part  in  payment  for  his  board. 

Kach  were  sentenced  thre  e  years  to  State-Prison. 

JJuring  this  term  the  grand  jury  found  only  fifty-seven 
indictments.  John  Foster,  John  Burns,  John  Reed^ 
IVillium  O.  Hammond,  James  M vmj'ord,  J acob  John- 
son al.  die.  Jackson,  Eleanor  Tkompson,  Mary  Mat- 
thews, and  J\i''athaniel  Anthony,  were  sentenced  to 
Bridewell,  (the  principal  part  for  three  months)  (or  petit 
larceny. 

JFilliam  Mncklin  wa.«  fined  25  dolls,  for  an  assault  and 
battery  committed  on  a  tcoman—Yic  had  pleaded  guilty. 
.fane  Lockwood  was  convicted  of  the  same  offence,  com- 
mitted on  a  very  aged  woman,  and  fined  10  dolls. 

THE  SUPREME  COURT 
Sat  until  Wednesday  of  the  third  week.  There  were 
one  hundred  and  sixty-nine  causes  on  the  calendar,  forty- 
five  of  which  were  argued  and  disposed  of;  and  about 
two  hundred  non-enumerated  motions  were  made,  and 
rules  thereon  entered. 

THE  MAYOR'S  COURT. 
During  the  last  term  there  were  three  hundred  aad 
nine  writs  retuinable,  of  which,  twenty-eight  were  ori- 
ginals, and  two  hundred  and  sixteen,  including  £he  ori- 
ginals, w  ere  returned  served,  and  ninety-six  causes  were 
noticed  for  trial.  The  May  term  of  the  same  court, 
three  hundred  and  fifty-nine  writs  were  returnable,  two 
hundred  and  nineteen  of  which  were  returned  served, 
and  ninety-two  causes  were  noticed  for  trial 
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AT  a  COURT  of  GENERAL  SESSIONS  of 
the  Peace,  liolden  in  and  for  the  City  and 
County  of  New-York,  at  the  City-IIall  of  the 
said  City,  on  Monday  the  3d  day  of  June, 
in  the  year  of  our  Lord  one  thousand  eig'ht 
hundred  and  sixteen — 


^  Aldermen^ 


PRESENT, 

The  Honorable 

JACOB  RADCLIFF,  Maijor, 
JOHN  B.  COLES  and 
JONAS  MAPES, 
JOHN  RODMAN,  District  Aitorney. 

Macomb,  Clerk. 
GRAND  JURORS. 
GuRDON  S.  MuMFORD,  Foreman. 
Elbert  Roosevelt,    Asher  Marx, 


Theophilus  Pierce, 
Henry  Post, 
George  Puffer, 
Naphtali  Phillips, 
Israel  Purdy, 
Daniel  Oaky, 
Peter  Nevius, 
Isaac  Marq.uand, 


INlosEs  Leon, 
John  Lawrence, 
John  T.  Jones, 
William  H.  Ireland, 
William  Hunter. 
Daniel  E.  Tylee, 
William  Howell, 
Abraham  Le  Foy. 


MORDECAI  i^AZARUS'  CASE. 

Rodman,  &  Hamilton,  Counsel  for  the  prose- 
cution. 

WiLKiNs  &,  Anthon,  Counsel  for  llie  prisoner. 

Where  L  purchased  ^oods  of  M  throu£^h  the  interven- 
tion of  C  a  broker,  and  for  pay  ment  executed  a  prom- 
issory note  to  C,  who  indorsed  it  to  M,  who  received  it 
expressly  under  the  agreement  and  in  confidence  that 
L  should  assign  and  deliver  an  invoice  or  bill  of  lading- 
for  a  car^o  of  g-oods,  in  a  distant  port,  of  which  he  was 
the  owner  and  consignee,  to  C  as  security  for  the  pay- 
ment of  such  note,  which  bill  of  lading  C  should  iiold 
as  a  trustee,  should  L  deliver  the  bill  of  lading  to 
without  a  regular  transfer,  and  afterwards,  hy  false 
pretences,  procure  its  re-delivery  to  himself,  for  the 
purpose  of  proceeding  to  such  distant  port,  andconvcrt- 
ing  the  proceeds  of  the  Cargo  to  his  own  use,  which 
were  intended  to  be  appliedlo  the  payment  of  (lie  said 
note;  C  hath  such  an  interest  in  the  bill  of  lading  as 
will  support  an  indictment  utider  the  statute  (1  \  ol.  N. 
R.  L.  P.  410  Sec.  13)  against  L  for  obtaining  goods  by 
false  pretences  from  C. 

An  equitable  right  or  interest,  is  embraced  within  the 
words,  "  or  other  ejfecis  whatsoever,'^  contained  in 
that  statute. 

Where  divers  pretences,  alledged  to  be  false,  are  laid  in 
the  same  count  in  an jndic(nient,and  cither  of  theh!,suf 
ficiept  within  itself,  is  substantially  proved  to  be  false 
on  the  trial,  the  indictment  is  sufficiently  supported  ; 
nor  is  it  necessary  that  every  pretence  so  laid  should  be 
proved  false. 

It  is  not  necessary,in  a  case  of  the  nature  above  described, 


where  during  the  negociation  fur  the  purchase  of  the 
goods,  and  at  the  time  of  the  delivery  of  the  bill  of  lad- 
ing to  C  by  L,  and  a  short  time  pre\  ious  to  its  re-delive- 
ry, a  variety  of  felse  representations  is  made  by  L  to  C, 
to  deprive  him  of  a  vested  right,  the  truth  or  falsity  bf 
wl'.ich  C  had  no  oppoi  tunity  of  knowing,  excejjt  by 
such  representations,  that  these  pretences,  on  tlie  faltli 
of  which  the  bill  of  lading  is  obtained,  should  be  nrade 
at  the  precise  time  of  the  re-delivery.  And  should  the 
Jury  believe,  from  all  the  circumstances  in  the  case, 
that  L  resorted  to  such  representations,  as  an  artihcc  to 
deprive  C  of  such  right,  they  ajre  justifiable  in  finding  L 
guilty  of  obtaining  goods  by  false  pretences ;  the  f<il=ity 
of  which  pretences,  or  either  of  them,  may  be  inferred 
from  circumstances. 

The  defendant,  during-  the  term  of  April,  was 
indicted  for  obtaining*  g-oods  hy  false  pretences 
from  Augustus  F.  Carnmann,  under  the  13th 
section  of  the  statute=^  (1.  vol.  N.  R.  L.  p.  410.) 

The  indictment  contained  one  count,  which, 
after  slating-  that  on  the  14th  day  of  December^ 
1815,  Aug-ustus  F.  Cammann,  was  possessed  of 
a  certain  invoice  or  bill  of  lading*  of  a  cargo  of 
goods  wliich  were  at  Wilmington  in  North  Ca- 
rolina,  which  invoice  had  been  deposited  with 
Cammann  by  the  Defendant  as  security  for  the 
payment  of  a  promissory  note,  made  by  the  de- 
fendant to  Cammann  and  by  him  indorsed  to 
Gurdon  vS.  Mumford,  in  part  payment  for  a  quan- 
tity of  Cotton,  that  Cammann  so  being  pos«,css- 
ed  of  this  invoice,  was  about  to  proceed  to  Wil- 
mington to  bring  thd  said  goods  to  New-York, 
and  sell  them  and  apply  the  proceeds  to  the 
payment  of  that  note,  proceeded  to  state  divera 
pretences  which  the  defendant  used  to  deprive 
Cammann  of  the  bill  of  lading,  that  is  to  say  ; 
1 .  That  he  was  a  merchant  of  large  fortune  and 
extensive  credit,  a  partner  of  the  house  of  Laza- 
rus and  Cashmore  of  London,  which  was  trad- 
ing on  a  capital  of  100,000/  sterling.    2.  That 
he  was  possessed  of  divers  goods  in  tlie  City  of 
New-York  of  great  value  ;  shipped  by  his  jiart- 
ner  from  London  to  New-Ycrk,  to  try  the  mar-^ 
ket  with  a  view  to  future  mercantile  opera- 
tions.   3.  Tliat  he  was  also  possessed  of  divers 
other  goods  in  Halifax.    4.  That  he  was  also 
possessed  of  divers  other  goods  shipped  from 
London  to  Ncm- -York,  then  on  their  ivay  and 
which  would  be  daily  arriving;  and  that  it 
would  be  necessary  for  Cammanii  to  remain  in 


*  For  the  use  of  such  of  our  readers  as  cannot  con- 
veniently refer  to  this  statute,  we  heie  extract  the  sub. 
stance  of  so  much  of  (he  section  above  quoted,  as  we  deem 
necessary  to  '.ha  understanding  this  case  :  "  That  every 
person,  who  shall  hereafter  be  convicted  of  knowingly 
and  designedly,  bv  false  pretence,  obtaining  from  any 
other  person,  any  monev,  goods,  or  chattels,  or  other  ef- 
fects ivhatsoever,  v/ith  intent  to  cheat  or  defraud  any  per- 
son etc.  shall  be  punislied  by  fine  and  impriboiiment, 
or  either"  etc. 
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New-York,  1o  inlcn  chni-j^c  of  W'.cm  n*;  tv  factor 
or  agent  of  tlio  di-fciulant.  5.  Tinl  tlio  (U  ft-Ji- 
dant  would  liiinsclf  proceed  to  "W  ilmiiijrlon  and 
ship  tlie  said  poods  to  the  said  (  piuriiann  in 
New- York,  to  he  applied  to  the  payment  of  the 
said  note,  as  was  intended.  Tlic  indictment 
conchided  ))y  allcdf^ing-,  tliat  the  defendant,  hy 
means  of  thse  several  fahe  pretences,  did  un- 
lawfully &:c.  obtairi  from  Carnmann  divers  gfoods. 
wares,  incrchandi/.e  and  eJJ't'ds^  to  wit,  an  in- 
voice or  hill  ol  la  ling",  of  goods  to  the  amount 
of  f,-GOOO. 

Ciiirdon  S.  Mumford,  a  witness  on  behalf  of 
the  pj-osocution,  stated  that  in  tlic  month  of  Oo 
tol)er  last,  he  had  a  larg-e  qnantiiy  of  cotton  for 
sale,  which  lie  advertised,  and  that  C'a'nmnnn  a 
broker,  made  a))plicalion  and  inforiiied  him  t.hai 
he  knew  a  rich  man  who  had  lately  arrived  from 
Eng-land,  who  wanted  to  purchase  Cotton. 

After  some  consideral)le  ne^(jcialion  on  the 
suhject,  it  appeared  that  Muntford  was  unwil- 
ling- to  trust  the  defcndcMit  for  as  large  a  quan- 
tity as  he  wished,  but  the  contract  was  at  length 
concluded  on  the  following  teims:  Cotton  to 
the  amount  of  about  $12,000  was  to  he  sold  by 
]\Tumfoid  to  the  defendant,  who  was  to  pay 
.$5000  in  cash  on  tiie  delivery,  and  for  the  ba- 
lance, excciite  a  promissor}-  note  of  the  firm  of 
Ijazarus  aiid  C'ashmorc,  to  which  he  belonged 
in  l^ngland,  payablt;  in  sixty  days  to  Augustus 
F.  Carnmann  who  was  to  indorse  it  to  Mumford. 
To  secure  tlie  payment  of  the  note,  the  defen- 
dant was  to  assign  and  deliver  to  Carnmann,  an 
invoice  or  bill  of  lading  of  tlie  cargo  of  the  ship 
Diana,  at  Wilmington  in  North  (-arolina,  w  hiclj 
ship  had  then  latel}'  arrived  at  that  place,  from 
England,  with  a  consigluneiil  of  tlie  cargo,  con- 
sisting cliielly  af  Glass  ware,  from  the  house  of 
Lazarus  and  Ca^hmorc  in  London,  to  the  defen- 
dant. 

This  contract  having  been  concluded  be- 
tween the  parties,  under  tiie  exprci:s  under- 
standing nnd  agreement,  that  the  bill  of  lading 
should  be  r.ssigned  and  delivered  to  Carnmann, 
as  a  trustee,  and  that  the  T;rocccds  of  the  cargo, 
on  its  ari'ival,  should  be  apj)lied  to  the  payment 
of  the  note  ;  and  that  Camrnann  was  to  receive 
his  commission  as  a  broker,  for  the  sale  of  such 
cargo,  the  cott»m  was  sold  and  'delivered  1  y 
Mumford  and  $3000  paid  by  Lazarus  who  exe- 
cuted a  promissory  note  in  the  name  of  La/.arus 
and  Casiunore  to  Carnmann,  and  Carnmann  at 
the  sam.c  time  endorsed  ii  to  jUumford.  Tlie 
bill  of  lading  was  also  delivered  by  L-azariTS  to 
Carnmann,  at  the  time  of  tl.e  consummation  of 
the  contract,  which  was  on  the  3 1st  day  of  Oc- 
tober last.  This  witness  staled,  that  he  would 
not  have  trusted  the  defendant  upon  his  own 
responsibility ;  and  that  it  was  upon  the  faith 
and  under  the  confidence  that  the  bill  of  lading 
was  to  be  assigned  to  Camrnann,  that  he  assent- 
ed to  this  agreement.  He  expressly  stated  to 
the  defendant,  at  the  time  of  the  consummation 
of  the  contract,  that  he  relied  on  the  bill  of 


lading  as  securitv  in  the  haiids  of  ("aramann  af 
a  trustee,  to  which  the  dorendcnl  assented. 

Thi><  bill  of  lading  had  Ijftn  l)efore  ahsigned 
l)y  the  defendant  to  the  caj>tain  of  a  packet 
for  the  defendant's  passage  from  England,  and 
re-assigned  by  the  captain  to  the  defendant,  as 
appeared  from  the  bill  of  lading. 

Augjislus  F.  Camrnann,  a  witness  on  behalf 
of  the  prosecution,  on  being  sworn,  coincided 
V.  ith  Mumford  in  his  testimony,  and  also  testifi- 
ed to  tlie>e  additional  facts.  He  was  introduced 
as  a  broker,  to  the  dcfenrlant  some  time  in  July 
or  August  last.  Afler  this  time,  tlic  defendant, 
in  divers  conversations,  represented  to  Cam- 
maiuj,  that  he  was  a  partner  of  the  house  of 
i  La/.arus  and  Cashmoro,  Class  and  Xail  manu- 
I  facturers  in  London.  He  came  out  to  this  roun- 
I  try  to  try  the  state  of  the  market,  and  finding  it 
good,  he  determined  to  establish  a  branch  of  liis 
house  in  tliis  country,  and  carry  on  business  on 
a  very  extensive  scale.  He  conversed  with 
Canunann,  relative  to  the  purchase  of  a  vessel 
for  las  business,  and  promised  that  he  would 
make  the  commission  business  of  Camrnann, 
\cry  lucrative,  and  his  house  the  seat  of  very 
exlensivc  business.  He,  nevertheless,  at  all 
limes,  en  joined  on  Carnmann,  not  to  mention  the 
nature  of  his  business,  or  his  plan  to  any  person, 
j  but  to  keep  it  a  profound  secret, 
j  He  fuither  represenled,  that  his  house  in 
London  had  vast  quantities  of  goods  and  could 
srnd  on  any  ifuantity^  even  to  trie  amount  of 
100,000/.  stcrlins;.  He  said  that  a  cargo  of 
goods  had  arrived  at  Wilmington,  but  that  this 
was  but  a  mere  trifle  to  what  he  expected. 
By  the  next  ships  from  England  he  expected 
bills  of  lading  for  a  great  quantity  of  other 
goods  which  were  coming  on.  He  had  also  six- 
ty gross  of  gold  watches  coming  to  Halifax. 

A  short  time  picvious  to  the  purchase  of  the 
cotton  above  mentioned,  the  defendant  inform- 
ed Camrnann  that  he  wished  to  make  a  ship- 
ment ;  and,  on  advising  with  Camrnann,  con- 
cluded to  ship  that  article.    After  examining 
!  samples  of  the  cotton  of  Mumford,  which  Cam- 
j  rnann  had  in  his  office,  he  offered  Mumford, 
through  the  intervention  of  the  w  itness,  his  own 
I  notes  for  tije  balance  which  should  remain  for 
the  qrantity  to  be  purchased,  after  paying 
j  $4,000  in  cash,  wijich  offer  was  rejected.  The 
I  defendant  on  hearing  that  Mumford  wished 
j  security,  said,  that  he  scorned  the  idea  of  giving 
\  security  by  endorsement^  which  he,  nevertheless, 
I  could  obtain  to  an}-  amount  he  pleased ;  and 
I  further  declared,  that  he  could  purchase  goods 
I  {  to  any  r.mount  for  his  own  notes.  However, 
Ij  after  some  further  negociation,  the  defendant 
I  acceded  to  the  pro})Osilion  made  by  Mumford^ 
as  he  pretended  that  he  wished  Camrnann  to 
have  the  commission  for  the  sales.     The  con- 
tract was  concluded  at  the  time  and  in  the 
manner  above  related,  and  the  bill  of  lading, 
which  before  had  been  dehvered  by  Lazarus 
I  to  Carnmann  for  safe-keepiug,  was  again  deh- 
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vered  by  Cammann  to  the  defendant,  and  by 
him  re-delivered.  This  cotton  was  sliipped  by 
the  orders  of  Lazarus  to  one  Samuel  Levi  of 
Liverpool,  on  account  and  on  the  risk  of  Laza- 
rus ^  Cashnorc,  and  Cammann  effected  insu 
ranee  thereon  and  became  responsible  for  the 
premium. 

In  about  a  month  after  the  sale  of  the  cotton, 
Cammann,  finding-  that  neither  the  goods  from 
Eng-land  or  those  from  Wilming-ton;  which  he 
had  been  induced  to  believe  were  on  their  pas- 
sage, had  arrived,  he  began  to  grow  uneasy, 
made  enquiry  of,  and  expressed  his  apprehen- 
sions t»  the  defendant  on  the  subject,  who 
framed  several  artful  excuses  to  lull  him  into 
security.  About  this  time  the  defendant  in- 
formed' him  that  the  vcatchcs  had  arnved  ai 
Ha?  if  ax. 

It  appeared  further,  that  the  apprehensions 
of  Cammann  were  so  far  removed,  and  his  con- 
fidence in  the  standing  and  responsibility  of  the 
defendant  so  much  strengthened  by  the  repre- 
sentations made  by  the  defendant  and  one 
Sandfovd,  who  had  been  introduced  by  the  de- 
fendant to  Cammann,  that  it  became  a  question 
behveen  the  defendant  and  himself,  whether  the 
one  or  the  other  should  go  to  Wilmington  and 
bring  on  the  goods.  In  an  interview,  however, 
with  Mumford,  in  which  Cammann,  tiie  defend- 
ant and  Sandford  were  present,  ]\[umford  in- 
sisted tliat  Cammann  should  go  himself  on  that 
business;  and  SandfoM  and  Lazarus,  without 
saying  much  on  the  subject,  soon  left  the 
room. 

It  having  been  concluded  that  Cammann 
himself  should  proce»>d  to  Wilmington,  he  en- 
*-aged  his  passage  in  a  schooner  for  Norfolk. 
On  t!ie  day  of  his  depaiture,  the  defendant 
enquired  when  he  intended  to  go  ;  and  on  Icaru- 
iug  that  ho  was  to  go  on  that  day,  the  defendant 
pi^prescnted  that  he  had  received  information 
that  the  goods  were  coining  on^  and  that  they 
v:ere  expected  by  him  every  momenta  that  perhnps 
some  were  at  ths  Hook  already^  and  that  goods 
consigned  to  him.  would  (ftei^-ards  come  on  by 
every  arrival  from  London.    He  further  said, 
that  liis  friends  had  advised  him  to  go  to  \>  il- 
mington  himself,  as  he  could  do  the  business 
better  there  than  here  ;  thai  Cammann  must  ' 
stay  here  and  take  charge  of  the  goods  from  j 
London  on  their  arrival,  which  he  the  defend-  | 
ant  could  not  do  Iiimself ;  and  that  Saadfoid  il 
would  be  the  bondsman  with  Cammann  at  the  j 
eustom-Viousc.  | 

Cammann  (h.en  reminded  the  defendant  of  j 
the  cii-  umstances  and  condi'dons  under  which  | 
the  bhl  of  lading  was  delivered  to  hirn  as  a  trus- 
tee, and  that  the  goods  were  to  be  shipped  to 
him,  that  the  proceeds  thereof  should  be  first 
appli!->d  to  the  payment  of  the  note  to  Muiniord ; 
to  all  which  the  defendant  absented  and  agreed. 

The  defendant  then  received  from  Cammann 
blank  bills  of  lading  for  the  cargo  of  tbe  L'iana, 
at  Wihnington,  which  bills  Lazarus  instructed 


!  Cammann  to  fill  up  as  far  as  was  practicable, 
j  Upon  receiving  these  bills  of  lading  and  a  let- 
ter of  instructions,  which  were  delivered  by 
Camm.ann,  witliout  any  suspicion  of  a  fraudu- 
lent design,  the  defendant  departed  for  Wil- 
mington. 

Cammann  waited  about  a  mionth  after  his 
depaiiure  and  received  two  letters,  from  Laza- 
nis,  informing  him,  that  he  had  not  received 
the  goods  by  reason  of  some  dilhculties  which 
I  were  stated.    The  date  of  the  second  letter, 
by  which  the  defendant  informed  Cammann 
"  that  he  huid  not  got  the  goods^  but  that  he  was 
almost  sure  of  gelcing  them  by  the  Friday  fol- 
/otrmg-,"  was  on  Tuesday,  the  V3th  of  Jamcary, 
at  Wihnington.    This  letter  also  stated,  as  a 
reason  for  not  obtaining  the  goods,  that  it  was 
owing  to  't^ant  of  money  to  pay  the  freight  and 
duties ;  that  he  was  then  writing  to  a  friend  at 
i  Charleston,  to  obtain  a  loan  of  money;  that  the 
'  moment  he  obtained  the  goods  he  avouM  inform 
i  Cammann.  and  that  the  post  went  out  of  that 
!  place  only  once  a  iccil\ 

I     On  the  receipt  of  this  last  letter,  Cammann 
i  started  for  Wilmington.    It  appeared  by  the 
{  subsequenttestimony  of  Cammann,  that  the  day 
I  on  which  this  last  letter  was  written,  the  goods 
were  ready  to  proceed  to  Charleston,  the  de- 
fendant having  obtained  them  before  that  time; 
that  the  post  goes  out  of  AV'ilnnngton  th  rct  times 
■  a  week,  and  that  the  defendant  never  mention- 
ed at  tliat  place  that  lie  intended  to  briujj-  or 
send  tlic  goods  to  New-York.    The  n^ils,  a 
part  of  the  cargo  of  the  Diana,  were  sold  by 
the  defendant  at  Vv'ilmingtcn.  and  he  proceeded 
with  the  remainder  of  the  goods  to  Charleston, 
and  about  the  last  of  January-  sold  them  at  a 
pi  ice  below  the  sterling  invoice.    The  cargo 
was  sold  at  about  $n,000,  which,  in  the  city  of 
New-Yo:k,  at  a  fair  valuation,  was  worth  be- 
tween 14  and  $15,000. 

Cammann  proceeded  to  Charleston,  in  pur- 
suit of  the  deiendant,  but  befoie  his  arrival  as- 
certained that  the  goods  had  been  sold  as  bcfcre- 
m.entioned.  and  that  the  defendant  had  proceed- 
ed to  Wilmington.  On  l\is  way  to  that  place 
he  was  informed  that  the  defendant  had  pro- 
ceeded to  Philadelphia  whither  he  proceeded, 
but  not  finding'  him  tliere  he  returned  to  New- 
York.  Not  fir.ding  him  in  this  city,  he  returned 
immediately  to  Pliiladclphia  in  pursuit  of  the 
defendant.  The  next  day  after  his  arrival  he 
saw  Sandford,  before  named,  who  was  also  a 
creditor  nf  the  defendant,  and  was  also  in  pur- 
suit of  him. 

It  appeared  that  Cammann  and  Sandford 
both  ascertained  that  the  defendant  had  proceed- 
ed doAvn  the  Delawai'e  to  take  passage  for  some 
foreign  cctintry,  and  both  started  in  pursuit  of 
him,  but  not  together.  Cammann  finding  that 
the  defendant  had  taken  passage  in  a  vessel 
bound  to  Belfast,  of  which  George  Craig  was 
captain,  and  that  the  vessel  was  gone  to  New- 
castle, about  16  miles  down  the  Delaware,  pro- 
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cured  a  nriltcn  older  fniiii  the  oivnci"S  to  the 
captain,  diioctiiig-  him  to  pfive  up  llio  defendaut 
and  his  b;'.f;.,''ag'c  to  Cariiniariii  and  not  to  let 
Iain  procc «  d  in  the  vessel.  With  thi^  document 
he  procccdt.'d  to  Newcastle,  procured  a  boat, 
went  on  board  tlie  vessel  and  a.scertained  that 
the  dcibiidant  and  one  Myers  had  taken  pass- 
age, but  that  the  derondant  had  left  the  vessel, 
having  taken  out  of  his  trunk,  then  onboard, 
all  tliat  was  valuable  in  a  black  liandkerrhuf. 
The  trunk  was  delivered  to  Cainmann,  on  tlie 
order  of  the  owner,  and  carried  to  Philadelphia. 

On  his  arrival  at  that  place  he  procured  a 
key,  opened  tlie  trunk  and  found  a  pocket- 
book  containing-  a  whole  set  of  bills  of  ex- 
change for  600/.  sterling,  in  favor  of  S;irnucl 
Levi,  London,  dated  Uiclunond,  5th  Feb.  H{16. 

Caminann  put  the  pocket-book  with  ils  con- 
tents in  his  own  trunk,  locked  the  other  and 
proceeded  in  the  stage  towards  New-York. 
Fourteen  miles  this  side  of  Philadelj)hia  the 
stags  stopped,  and  Avhilc  Camniann  and  the 
ottier  passengers  were  at  dinner,  the  defendant 
V/itli  fjve  or  six  otlicr  pei  sons  arrived  in  a  stage 
from  rhiladel|)lna.  He  thereupon  accused  Cam- 
mann  of  robl)ing  him,  and  said  that  he  was  a 
young  runavyay  lawyer  from  Neiv-York  and 
was  his  prisoner.  lie  urged  C  aiinnann  to  re- 
turn to  IMjiladelphia,  and  C'anunann  urgod  him 
to  return  to  New-Y^ork,  wliich  he  refu'^cd  to  do  ; 
unless  (  'aunnann  would  return  what  ho  had  ta- 
ken from  the  trunk.  While  Cammann  was  at 
dinner  tlie  trunk  of  the  defendant  wasi  taken  off 
the  stage,  but  by  the  assistance  of  some  of  the 
passengers  in  the  stage  v,  ith  Cammanq,  it  was 
taken  by  force  from  the  defendaut  and  replaced 
on  the  !?tQge. 

The  defendant,  on  being  asked  of  what  he  had 
been  robbed,  said  that  he  had  been  robbed  of  a 
bill  of  exchange  of  6000/.  sterling,  ai-d  that 
Cammann  and  iMumford  both  were  swindlers 
and  cheats  ;  but  he  did  not  mention  any  surn  in 
moJiey  of  which  lie  had  been  robbed.  On  being 
asked  by  Cammann  if  he  would  say  this  of  Sand- 
ford,  lie  replied  no,  for  that  he  had  paid  Sand- 
ford  the  day  before  ;  and  a  young  man  who  was 
in  company  with  the  defendant,  then  declared 
he  saw  the  defendant  pay  Sandfoid. 

Several  of  the  passengers  in  thr  stage  witii 
Cammann,  among  whom  was  a  Mr.  Charettel- 
]on,  a  Russian  gentleman,  ^RusselH.  Nevius, 
on  being  afterwards  sworn,  corroborated  this 
part  of  the  relation  of  Cammann.  Cammann  i 
returned  to  New-York,  and  deposited  the  trunk 
and  pocket-book  with  the  contents  in  tlie  po- 
iice-office. 

The  next  day  after  Ids  return,  Simon  Myers 
and  John  Sandford,  witnesses  hereafter  named, 
came  to  the  oliice  of  Caminann  and  made  par- 
ticular enquiries  respecting  his  pursuit  of  the 
defendant.  They  were  informed  by  Cammann, 
and  shown  what  he  had  obtained  of  the  effects 
of  the  defendant  from  the  trunk  ;  when  Sand- 
ford  told  him  that  he  had  received  a  letter  from 


the  defendant,  infonning  hun  tJiatCamii.aii;j  i.ad 
I  robbed  him  of  a  large  sum  of  money  in  gold 
and  silver. 

lieforc  the  introduction  of  any  evidence  oo 
behalf  of  the  defendant,  Antlion  moved  the 
court  for  his  acquittal,  on  three  grounds  : 

1.  A  bill  of  lading,  even  if  obtained  by  false 
pretences,  is  not  such  an  instnunent  as  will 
sustain  an  hidictment  under  the  statute. 

2.  Even  should  it  be  considered  by  tlie  court 
as  a  proper  siihjert  malltr  for  an  indictment, 
yet,  in  tliis  case,  it  was  not  assigned  to  Cam- 
mann in  wrilinf^^  and  he  liad  neither  a  legal  or 
equitable  title  sufllcienl  to  sustain  the  allega- 
fion  in  the  indictment;  that  the  i^fMtd.s,  )iijc.  of 
Cammann  were  obtained  by  false  pretences. 

3.  The  pretences  laid  in  t)ie  indictment  were 
not  all  proved  ;  and  with  regard  to  some  of  the 
pretences,  the  proof  offered  varied  from  the  in- 
dictment. 

Rodman  answered  these  several  objections 
thus  : 

1.  A  Bill  of  lading,  if  obtained  by  false  pre- 
tences, i.s  a  proper  subject  matter  for  an  indict- 
ment under  the  statute,  and  is  embraced  with- 
in (he  general  clause  in  the  act — "or  oilier 
pf}\cts  ir  hot  soever.'' 

2.  To  deprive  a  man  of  a  vcftled  right,  by 
false  pretences,  whether  this  right  is  legal  or 
equitable,  comes  as  much  witiiin  the  misclnrf 
intended  to  be  guarded  itgainst  by  the  statute, 
as  if  money,  or  any  othtr  tangible  efferits  were 
thus  obtained ;  otherwise  the  public  would  he 
completely  without  remedy,  and  the  roost  gla- 
ring frauds,  in  various  cases,  would  go  unpu- 
nished. 

3.  Several  false  pretences,  in  this  case,  are 
mbslanfiali'tj  proved  ;  and  if  even  one,  alleged 
in  the  indictment  (which  per  se  would  have 
been  sufficient  to  sustain  the  indictment)  is 
proved,  the  indicfrnent  is  sufficiently  supported. 
All  the  pretences  alleged  in  the  indictment 
need  not  be  proved.  All  the  circumstanceg 
in  this  case,  taken  in  connexion,  exhibit  false 
pretences^  sufficient  to  establish  a  case  of  fraud 
of  uncommon  magnitude. 

The  court  overruled  the  several  objections 
raised  by  the  counsel  on  behalf  of  the  defend- 
ant; strongly  intimating  an  opinion,  that  the 
bill  of  lading,  in  this  case,  delivered  to  Cammann 
as  a  trustee,  on  the  express  agreement  and  un- 
derstanding 01  the  parties,  as  detailed  in  the 
testimon}-,  created  such  an  interest  in  Cam- 
mann, tiiat  to  deprive  him  thereof  by  false  pre- 
tences was  indictable  under  the  statute,  the 
general  clause  in  which — "  or  other  ejects 
ichatsoevcr,'^  was  sufficiently  extensive  to  em- 
brace such  an  interest.  This  the  court  con- 
sidered the  most  material  objection,  but  gave 
the  counsel  for  the  defendant  leave  to  move 
in  arrest  of  judgment,  on  this  or  any  other 
ground  they  might  think  proper  to  assume, 
should  the  verdict  be  rendered  against  the  de- 
fendant. 
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The  priacipal  testimony  on  behalf  of  the  de- 
fendant, relative  to  the  credit  and  responsibili- 
ty of  his  house  in  London,  was,  that  during- 
the  year  1813,  that  house  made  several  consign- 
ments of  nails  and  glass,  to  the  amount  of  about  \ 
4,000/.  sterling-,  to  Lewis  Abrams,  at  Malta, 
who,  on  being-  introduced  as  a  witness,  stated  ' 
that  he  understood  that  the  credit  of  the  house 
was  very  good.    Several  other  witnesses  on  ! 
behalf  of  the  defendant  stated,  that  from  their  ! 
acquaintance  with  the  house,  they  believed  the 
credit  of  the  house  g:ood. 

Opposed  to  the  testimony  on  this  point,  was 
that  of  Georg-e  Brinkerhoof,  Thomas  Stokes 
and  Simon  flyers. 

The  first  of  these  witnesses  is  an  attorney 
and  counsellor  at  law  in  the  city  of  New-York. 
He  stated  that  he  received  a  note  for  collection 
against  the  firm  o(  Lazarus  &,  Cashmore,  to  the 
amount  of  $4,000,  from  one  of  his  friends  in  this 
city,  who  received  it  with  a  power  of  attorney 
for  collection,  from  a  respectable  house  in  Lon- 
don, and  that  he  commenced  a  suit  tliereon 
ag'ainst  tlie  defendant. 

Stokes  stated  that  he,  being-  a  creditor  of  the 
defendant,  called  on  him  for  payment ;  which 
not  receiving,  he  wrote  to  his  corresL-oade-its 
in  London,  to  call  on  the  house  to  which  lIi  . 
defendant  belonged,  and  received  word  from 
them,  that  when  they  called  on  Cash.-r.ore  he  in- 
formed them  that  he  knew  not  where  the  defend- 
ant was. 

The  defendant  admitted  to  Stokes,  that  the 
cargo  of  the  Diana  was  sent  to  the  firm  of 
Lazarus  &;  Cashmore  /o  sell  on  conimissio?},  and 
that  the  fimi  having  many  notes  due,  he  came 
on  to  tliis  country  to  find  a  good  market  and 
to  sell  this  cargo  for  the  purpose  of  raising  mo- 
ney to  answer  those  demands.  He  oiTered  to 
endorse  the  bill  of  exchange  of  600/.  sterling, 
above  mentioned,  to  Stokes,  and  to  make  the 
transfer  good  for  all  his  creditors.  When  Stokes 
requested  him  to  turn  out  the  cotton  procured 
of  Mumford  in  payment,  the  defendant  told  him 
that  the  cotton  was  in  the  hands  of  his  partner 
and  he  had  no  control  over  the  same. 

It  also  appeared  that  Stokes  received  a  power 
ef  attorney  from  one  of  his  correspondents  in 
England,  to  collect  a  debt  against  the  defend- 
ant, in  \vhich  power  he  was  named  Elliot  Laza- 
rus ,  and  it  also  appeared  that  the  defendant 
admitted  to  Stokes  that  he  was  known  by  that 
nam  A  in  London. 

Sj^n  Myers  stated,  that  when  the  defendant 
Tf^as»bout  going  to  Wilmington,  he  borrowed 
$200  of  him  for  expenses,  on  the  recommenda- 
tion of  Cammann,  and  that  Sandford  afterwards 
took  up  the  note  for  this  money  at  the  Bank. 

For  the  purpose  of  discrediting  the  testimony 
of  Cammann,  the  defendant  introduced  John 
Sandford,  and  Simon  Myers,  who,  on  being 
sworn,  both  stated,  that  Cammann  declared  he 
was  glad  the  defendant  had  gone  to  Wilming- 
ton :  it  ^vas  a  fatiguing  job :  that  Cammann 


stated  to  them  in  his  ofSce  after  his  return  from 
Philadelphia,  that  while  on  his  way  from  that 
city  to  New- York,  he  was  overtaken  by  the 
defendant,  and  six  or  seven  men,  who  took 
away  the  trunk.  Sandford  also  stated  that  tlie 
defendant  being  indebted  to  him,  he  advised 
him  to  go  to  Wilmington  himself  for  the  goods, 
rather  than  to  suffer  Cammann  to  go,  who  v:af> 
not  a  man  of  responsibility. 

Sandford  further  stated,  that  Cammann  call- 
ed on  him  to  advise  Lazarus  to  go  to  Wilming- 
ton, and  was  very  anxious  that  he  should  go, 
that  he  declared  to  the  witness,  that  he  wished 
the  vessel,  in  which  the  cotton,  (sold  by  Mum- 
ford  to  Lazai-Ub)  was  shipped,  should  be  lost, 
that  he  might  gain  the  amount  for  which  she 
was  insured. 

Sandford  also  stated,  that  he  went  after  the 
defendant  to  Philadelphia,  and  from  thence  to 
Newcastle,  and  then  returned  to  New-York, 
but  that  he  could  not  find,  nor  did  he  see  Laza- 
rus on  his  rout,  either  at  Philadelphia  or  any 
oiher  place,  until  he  arrived  at  Powles  Hook« 
where  he  was  overtaken  by  him.  He  further 
stated,  that  he  was,  and  is  now,  a  creditor  of 
the  defendant,  and  had  not  received  his  pay,  or 
any  part,  and  that  when  the  defendant  returned 
from  Philddeiphia,  he  came  pubhcly  through 
the  streets  to  his  house  and  was  not  concealed^ 

To  counteract  the  effect  of  this  testimony* 
Cammanri  positively  denied  the  declarations 
imputed  to  him  at  his  office  by  Sandford  and 
Myers. 

John  S.  Dusenberry,  one  of  the  police  offi- 
cers oi"  New -York,  was  at  the  Lancaster  Stage 
house  in  Piladelpliia,  at  the  time  Sandford  was 
ihere.  On  being  sworn  as  a  vritness  on  behalf 
of  the  prcsccu  iion,  Dusenberry  declared  that  he 
sr.w  Sandford  at  this  stage  house,  at  the  time, 
the  defendent  took  passage  in  a  stage  with  the 
witness  from  the  same  house,  that  the  defendant 
when  he  came  into  the  stage,  had  something- 
which  appeared  to  be  of  a  small  bulk  but  heavy, 
packed  close  and  tied  up  in  a  black  handlfer- 
chief,  which  he  held  very  carefully  between  hi?- 
legs  while  in  the  stage,  and  that  after  the  stage 
had  proceeded  a  short  distance,  the  defendant, 
as  if  he  had  forgotten  something  of  importance, 
jumped  out  of  the  stage  into  the  mud  and  re- 
turned back. 

It  appeared  by  the  testim.on}^  of  James"  War- 
ner, one  of  the  police  IMagistrates  of  New-York, 
that  Sandford  cam.e  to  him  at  night  after  the 
office  was  shut,  for  him  to  draw  an  affidavit  of  a 
person  whom  he  stated,  had  been  robbed  at  the 
southward.  Sandford  told  hmi  that  the  circum- 
stances were  such,  that  he  did  not  wish  them  to 
he  knon-n,  nor  did  the  applicant  wish  to  make  a 
public  appearance.  Afterwards,  Sandford  came 
with  the  defendant  to  this  magistrate  for  the 
above  purpose,  but  it  appeared  that  the  com- 
plaint of  Cammann  had  been  previously  lodged, 
and  measures  were  taken  to  apprehend  the  de- 
fendant, who  was  accordingly  arrested,  and 
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Snndfoi  tl  brriVMir  his  buil  in  the  sum  of  twelve 
thousand  dolhirs. 

Gurdon  S.  iMumford  and  Thomas  L.  Offden, 
proved  the  g-cncral  g-ood  character  of  Cammann, 
the  first  of  which  had  known  liim  eleven,  the 
otlier  tliirtecn  years.  iVIuniford  stated  that  be- 
fore Ijc  employed  f 'amm.inn  in  his  business,  he 
made  enquiry  relative  to  his  honesty  and  in- 
tegrity and  became  well  satisfied,  and  both  these 
witnesses  stated  that  he  was  an  honorable  man. 

Tfie  counsel  for  tiic  defendant  UT^ed  to  the 
jury  his  acquittal,  princi})ally  on  the  grounds 
before  stated.  They  also  contended  tliat  no  re- 
liance should  be  placed  on  the  testimony  of 
Cammann. 

Rodman  and  Hamilton,  rontrn. 
\Vi%  honor  tlie  IVfovor,  charg-ed  tlie  ']\iry  that 
if,  from  the  whole  circumstances  in  (liis  case, 
taken  in  connexion,  they  believed  that  tlic  de- 
fendant, on  this  occasion,  resorted  to  deceit  and 
artifice  to  deprive  Cammann  of  tju;  bill  of  lad- 
ing-, it  would  be  their  duty  to  find  him  ffuilty. 
He  charg-cd  the  jury  in  favour  of  the  prosecu- 
tion, on  the  several  questions  of  law,  raised  by 
the  defendants  counsel. 

He  was  found  g-uilfy  by  the  jur}-. 
On  the  last  day  of  the  term,  the  counsel  for 
the  defendant,  moved  in  arrest  of  judgrneni 
and  also  for  a  new  trial.    These  motions  were 
brou<^lit  on  and  arg-ued  at  the  same  time. 

To  r;upj)ort  the  motion  for  a  new  trial,  the 
/•oun«;cI  read  an  afiidavit  of  Bernard  O'Blenis, 
ibe  clerk  of  the  police,  stating-  that  he  had  a 
^ronversation  with  Cammann,  who  informed  him 
ihat  he  had  requested  the  defendant  to  receive 
\\\c  bill  of  lading-  and  proceed  to  Wilming-ton, 
and  that  it  was  so  received  at  the  solicitation 
.«f  Cammann. 

The  counsel  contended  on  this  motion,  that 
iiad  tiiis  evidence  appeared,  the  »-ase  would  have 
Jissumcd  a  different  aspect  before  the  jury ;  and  j 
that  since  it  was  newly  discovered,  they  oug-ht 
not  to  bo  deprived  of  its  benefit. 

On  the  motion  in  arrest  of  judg-mcnt,  Anthon 
after  rcfering-  to  the  section  of  the  statute  on 
wliich  this  prosecution  was  founded,  stated  the 
following-  poinrs  on  which  the  defendant  relied. 

I.  The  words  "  or  other  effects  ^chatsoever  " 
contained  in  the  statute,  which  is  strictly  penal, 
are  nug-alory.  On  this  point  he  insisted  that  the 
same  construction  should  be  g-iven  to  the  statute 
under  consideration,  as  had  been  given  in  Eng- 
land to  the  statute  14  Geo.  ^2d  C.  6.  enacting 
that  stealing  sheep,  or  any  other  cattle,  should 
te  felony  without  benefit  of  clergy.  That  stat- 
ute was  heid  in  that  country  to  extend  to  noth- 
ing but  mere  sheep,  the  words,  or  other  cattle, 
being  too  loose  to  create  a  capital  offence,  and 
another  statute  15  G.  2d  C.  34  was  passed  ex- 
tending the  provisions  of  the  former  act  to  each 
kind  of  cattle  by  nrmie.  He  contended  that  in 
a  penal  statute,  which  should  ever  be  construed  !  j 
strictly,  the  Legislature  should  be  explicit  and  j  j 
leave  nothing  loose  and  uncertain.  To  this  point  ;  j 


i  he  cited  1.  Black  Com.  P.  no.  2d  Easts  Crown 
Law,  P.  616  and  :id  i^urn.  and  East.  P.  100. 

II.  If  then  the  first  position  assumed  be  cor- 
rect, and  the  words,  or  other  (fficts  tthtiUoever, 
should  be  expunged  from  the  statute,  then  our 
statute  would  be  a  transcript  of  the  Euglish 
statute  (30  G.  2d  C.  24)  and  the  otfence  charg- 
ed in  this  indictment  would  not  be  embraced 
thereby.  He  cited  2d  East's  C.  L,  P.  832  and 
6  T.  K.  565. 

HI.  In  this  case,  the  property  in  the  bill  of 
lading  at  the  time  it  was  delivered  to  the  de- 
fendant, was  not  in  Cammann,  who  was  a  mere 
trustee  for  Mumford.  It  is  necessary  that  the 
property  in  the  subject  matter  of  this  indict- 
ment, should  be  actually  vested  in  the  person  in 
whom  it  is  laid  in  the  indictment,  otherwise, 
should  the  defendant  be  acquitted  on  this  in- 
dictment, he  would  be  liable  to  another  prose- 
cution for  the  sajne  olTence,  nor  could  he  take 
advantage  of  the  plea  of  Auirefnis  ncqu'd,  which 
would  be  contrary  to  the  maxim,  that  no  man 
should  be  put  in  jeopardy  twice  for  the  same 
oflencc.  To  support  this  position  he  cited  2d 
Starkie's  Cnm.  Plead.  471.  1  Camp.  Nisi 
Prius  212. 

IV.  There  is  no  sufficient  description  of  the 
bill  of  lading  in  this  indictment.  It  is  stated, 
merely  as  an  invoice  or  hill  of  lading,  without 
naming  the  vessel,  or  describing  the  cargo  or 
goods.  This  is  too  loose  and  uncertain  and 
subject  to  the  same  danger  and  inconvenience 
to  the  defendant  as  would  arise  from  the  M-ant 
of  property  in  Cammann  above  mentioned. — 
Under  this  head  he  refered  to  the  3d  Durn.  and 
East.  P.  100. 

V.  The  bill  of  lading  was  not  assi'^ned  to 
Cammann,  who  by  the  mere  dtlivcry  acquired 
no  legal  title.  It  is  alledfred  however,  that  he 
had  an  equitable  title  and  that  he  might  liave  en- 
forced an  assignment  in  a  court  of  chancery. — 
Admit  this  for  the  sake  of  argument.  C"am- 
mann  then  had  only  an  equitable  title,  which 
courts  of  common  law  in  a  civil  case,  would  not 
notice,  much  less  can  sucii  title  be  noticed  in  a 
criminal  case.  If  in  the  case  now  before  the 
court,  this  equitable  title  as  it  is  called  should 
be  regarded,  it  would  be  giving  to  a  penal  statute 
an  equitable  interpretation  against  the  prisoner 
which  would  be  contrary  to  the  genius  and 
spirit  of  the  common  law.  5  Bac.  Ab.  Tit. 
statute  Let.  L  No.  9. 

VI.  But  neither  Mumford  nor  Cammann 
could  even  enforce  an  assignment  of  this  bill  of 
lading  in  a  court  of  equity.  This,  if  any,  is  a 
mere  chattel  interest  and  the  court  of  chancery 
will  never  decree  a  specific  performance,  ex- 
cept m  a  case  relating  to  real  property.  1  Ma- 
dox  Chan.  320.  3  Atkyns  382.    8  Vol.  Vesey. 

The  counsel,  after  stating  the  above  positions 
and  reading  and  commenting  on  the  several 
authorities  cited,  adverted  to  the  several  grounds 
assumed  on  the  trial,  and  further  contended  tliat 
no  false  pretences  had  been  proved  on  the  trial; 


CITY-HALL 

that  the  •  pretence  alledg-ed  in  the  indictment, 
(which  they  contended  was  the  most  material) 
that  the  defendant  would  himself  proceed  to 
Wilmington  and  bring  the  goods  to  New-York, 
refered  to  a  future  transaction  and  not  to  any 
thing-  then  in  being-.  It  was  also  stated  ip  the 
indictment  that  the  defendant  represented  to 
Cammann  that  the  house  of  Lazarus  and  Cash- 
more,  was  trading  on  a  capital  of  100,000/  ster- 
ling ;  the  proof  was  that  he  represented  that  his 
house  could  send  on  goods  to  any  amount^  even 
to  the  amount  of  100,000/  sterling.  This  vari- 
ance was  fatal. 

With  regard  to  the  indictment,  they  urged  to 
the  court  that  where  a  number  of  pretences  is 
alledged  in  the  same  court,  as  in  this  case,  it 
was  incumbent  on  the  public  prosecuter  to 
prove  each  and  every  pretence  as  laid.  Had 
he  inserted  as  many  counts  as  there  were  pre- 
tences, then,  and  then  only,  would  he  have  been 
entitled  to  succeed  by  proving  less  than  the 
whole, 

They  further  contended  tliat  it  had  not  been 
shown  on  the  trial  tliat  these  pretences,  or  either 
of  them  was  false, 

Rodman,  after  premising  that  the  opposite 
counsel  had  not  furnished  him  with  the  points 
on  which  they  intended  to  rely,  and  that,  there- 
fore, he  had  not  brought  authorities  to  support 
him  in  replying  to  these  several  points,  proceed- 
ed to  answer  the  several  positions  assumed  by 
the  opposite  counsel  in  order. 

I.  The  court  will  never  grant  a  new  trial  mere- 
ly on  the  giound  of  newly  discovered  evidence. 
3.  Vol.  John.  Rep.  VTO,  252  and  271.  4th  ib. 
425.  5th  ib.  248.  8th  ib.  36.  13  East  Rep.  416. 

II.  To  the  first  point  raised  in  the  motion  in 
arrest  of  judgment,  he  answered,  that  the  gen- 
eral clause  "  or  other  efecis  whatsoever,''''  was 
peculiar  to  our  own  statute,  and  sufficiently  ex- 
tensive to  embrace  the  subject  matter  in  tliis  in- 
dictment. The  word  eff'ett?.  was  of  a  very  ex- 
tensive import  and  included  choses  in  action, 
and  unless  the  court  assumed  the  province  of  le- 
gislation, they  could  not  undertake  to  decide 
that  the  clause  under  consideration  was  nuga- 
tory. 2d  Black.  Com.  ^04,  516.  Toller's  Law 
of  Exec.  77,  307. 

III.  To  the  tliird  point  raised  by  the  opposite 
counsel,  he  answered,  that  Cammann  had  pos- 
sessioii  of  the  bill  of  ladmg  and  in  addition  had 
a  vested  right  therein.  The  property  described 
in  that  instrument,  was  to  be  sold  by  Imn  and  he 
was  to  apply  the  proceeds  to  the  payment  of  a 
note  on  which  he  was  responsible  to  Mumford. 
He  had,  therefore,  not  only  possession,  but  a 
special  property  which  was  sufficient. 

By  the  Court  to  the  Counsel.— Could  Cam- 
mann sustain  an  action  to  recover  the  value  i 
of  this  bill  of  lading,  and  has  he  not  the  same 
possessory  right  in  this  instrument,  as  a  sheriff 
has  over  property  taken  in  execution,  as  a 
common  carrier  has  over  property  entrusted  to 
his  care ' 
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Rodman.  L'ndoubtedly,  the  courts  have  ever 
hold,  that  where  a  man  has  a  possessory  right, 
lie  can  ever  assert  that  right  against  all  men 
except  the  legal  owner,  and  this  court  has  de- 
cided that  in  an  indictment  for  larceny,  it  was 
sufficient  to  ailedge  the  property  to  be  in  him 
who  had  a  mere  equitable  title.  (Ridgway's 
case  Ante.  P.  3  and  4. 

iV.  The  description  of  the  bill  of  lading  is 
sufficient  to  apprize  the  defendant  on  what  we 
relied,  and  by  his  own  fraud  he  has  deprived  the 
prosecution  from  giving  a  minute  description, 
to  have  attempted  which,  while  the  bill  of  lad- 
ing was  in  his  possession,  would  perhaps  have 
suljjected  us  to  a  variance,  which  might  have 
been  fatal.  The  counsel  contended  that  the 
description  was  sufficiently  certain,  and  cited 
2d  East's  Crown  Law  837,  838.  1.  Starkie's 
Cfim.  Plead.  88,  89. 

y.  No  particular  form  of  words  is  requisite 
to  create  a  trust.  The  intention  in  this  case 
was,  that  the  bill  of  lading  should  be  held  by 
Cammann,  as  a  lien  on  the  property,  contained 
therein,  and  the  court,  in  such  cases,  always 
look  at  the  intent,  10  John  505. 

By  the  court. — After  obtaining  this  bill  of 
lading,  had  the  defendant  died,  would  there  have 
been  any  remedy  on  behalf  of  Cammann,  to 
compel  the  personal  representatives  of  the  de- 
fendant to  assign  this  bill  of  lading,  according 
to  the  agreement  of  the  intestate  ? 

We  think  that  the  delivery  created  a  Hen  on 
the  property,  and  that  to  deprive  Cammann,  of 
that  right  in  tlie  manner  stated  in  the  testimony, 
was  a  fraud. 

Rodman  further  contended,  that,  in  this  case^ 
a  number  of  false  pretences  were  laid  in  the  in- 
I  dictment,  sevei  al  of  which  had  been  substantial- 
1  ly  proved.    It  was  not  necessary  for  the  public 
j  prosecutor  to  fals'fy  the  several  pretences  al- 
ledged.   This  would  be  impossible  ;  for  exam- 
ple, how  could  we  prove  that  6  gross  of  gold 
watches  had  not  arrived  at  Halifax.    But  we  do 
show  from  all  the  circumstances  in  this  case, 
j  combined,  that  it  was  a  matter  nearly  impossi- 
I  ble,  that  those  watches  could  belong  to  the  de- 
fendant. If  they  had  arrived,  as  he  represented, 
it  was  in  his  power  to  show  it.    And  so  with 
regard  to  the  other  pretenc  3s. 

The  indictment  in  this  case  is  in  exact  con- 
formity with  established  precedents.  He  cited 
2d  Starkie's  Crim.  plead  from  469  to  476.  In 
this  case  the  jury  have  found  that  it  was  by- 
means,  at  least,  of  a  false  pretence,  tliat  the 
j  defendant  deprived  Cammann  of  this  bill  of 
I  lading,  and  the  court  cannot,  in  a  motion  in 
arrest  of  judgment,  regard  matters  dehors  the 
record. 

The  court  took  time  until  the  following  terra 
to  deliver  their  opinion  on  these  motions,  and  be- 
fore the  time  in  which  the  court  was  to  decide 
the  question,  Mordecai  Lazarus,  having  res- 
I  tored  a  part  of  the  property,  of  which  he  had 
I  defrauded  Mr.  Mumford,  and  having  been  con- 


96 


THE  NEW-TORK 


fined  in  Bridwell  for  a  considerable  time, 
was  dischar^^cd  on  the  advice  and  recotnrne 
dation  of  tlu;  court,  and  a  nolle  prosequi  eu 
tered  on  the  indictm«nt. 


(mOBRTNO  IIUSTMNO.) 

ANDREW  MICKLK  &  ELIZABETH, 
his  wife. 

JASPER  CROPSEV  &  JOHxN  BLAIR'S 
CASES. 

Rodman  &  Sampson,  Cmnselfor  the  prosecution 

in  the  Jir.vl  case. 
BoGAUDUS,  Coumcl for  the  defendants. 
JioDMAN,  Counsel  for  the  prosecution  in  the 
second. 

Maxwell,  Counsel  for  the  defendants. 

\  man  who  is  in  poacrahio  possession  of  a  (ohrmenf 
Jhou^h  holding;-  over  :ifl«;t  tlit;  expiration  of  his  tevm, 
is  justifiable  in  making;  use  of  as  much  force  as  may  Ije 
necessary  in  repelling  an  attempt  made  by  any  |)erson, 
without  the  aid  of  legal  process,  to  dispossess  liim  bv 
force. 

Thous:h  he  who  hath  been  forcibly  ousted  from  a  na- 
ked possession,  by  the  owner  of  the  premises,  can- 
not maintain  tro>-pis3,  yot  in  retaining  such  posses- 
sion, he  has  a  ri^lit  to  rrj)cl  force  with  force. 
Jt  is  highly  imprudent  for  an  insjx^ctor  of  an  election,  sin- 
j^le-handed,  to  attempt  to  prevent  a  noise  made  by  a  vast 
multitude  of  people  assembled  near  the  doors  where 
the  election  has  been  held.     Qucr(. — Is  it  consistent 
with  his  duty  as  an  inspector 
The  two  defendants,  Mickle  and  his  wife, 
were  indicted  for  an  assault  and  battery  com- 
mitted on  Lewis  Thiery,  and  during-  the  last 
term,  the  two  other  defendants  were  indicted  for 
the  same  offence,  committed  on  John  Baker. 

It  appeared  on  the  traverse  of  the  indictment 
ug-ainst  Mickle  and  his  wife,  that  Lewis  Thiery, 
above  named,  is  a  Frcncliman,  who  does  not 
understand  the  English  langu^g-e,  and  before 
he  was  sworn  as  a  witness,  Ulysse  Roumellette 
was  sworn  as  an  interpreter. 

The  facts  were  shortly  these.  The  defend- 
ant, a  merchant  tailor,  during-  the  last  year  had 
a  written  lease  from  William  Edwards  and  Eli- 
zabeth, his  wife,  colored  people,  who  keep  an 
Dyster-ccllar  in  the  Park,  near  the  Theatre,  for 
u  part  of  the  same  building  occupied  by  Ed- 
wards. This  lease  expired  on  tuc  first  daj  of 
May  last.  During  the  month  of  February  pre- 
ceding, a  bill  or  notice  to  let,  as  is  customary  in 
this  city,  was  put  up  by  the  defendant,  at  the 
request  of  the  landlord,  on  a  conspicuous  place 
on  the  premises,  and  it  Avas  well  understood  by 
the  parties  that  the  premises  occupied  by  the 
defendant  were  to  be  hired  to  another. 

Previous  to  the  expiration  of  the  lease,  Thiery, 
the  Frenchman,  hired  the  same  premises  by  an- 


and 

s'slancc. 


*  "  That  if  any  person  shall  be  guilty  of  any  disorderly 
conduct  at  any  election,  or  during  the  time  of  the  canvas?, 
the  major  part  of  the  inspectors  at  such  election  are  here- 
by authorised  and  required  to  commit  the  offender  to  the 
gaol,  etc.    And  all  sheriffs,  etc  are  required  to  aid  and 


obey  the  imptctQi 
sect.  1 


id  vol.  N.  R.  L.  p.  256, 


other  lease,  duly  executed  by  Edwauxla  and  lu? 

wife,  for  the  succeeding  year. 

On  the  firit  dav  of  May,  at  twelve  o'clock 
Thiery  came  with  part  of  his  goods  to  take  |x>s- 
sc-ision,  accompanied  by  Mrs.  Edwards.  The 
d'  fe;idant  refused  to  give  up  the  key.    An  ap- 
.''ication  was  then  made  on  behalf  of  the  land- 
lord and  his  new  tenant  to  Alderman  Lawrence 
the  poiice-magi.strates  for  advice  and  as- 
In  the  testimony  of  Thiery  he  called 
Mderman,  "  Comissaire  de  police,"  and 
un  gros  hcl  homme."  A  police  magistrate — 
a  big  handsome  man. 

By  reason  of  the  great  influx  of  foreigners, 
and  divers  other  causes,  on  that  day,  much 
difiiculty  existed  in  every  part  of  the  city  on 
account   of  tenancies.      There  were  more 
tt'nants  than  tenements  to  contain  them  :  and 
many  very  respectable  families  applied  to,  and 
were  provided  by,  the  corporation  with  ro<jnis  in 
the  Alms-house  until  they  could  provide  for 
iheniselvcs  elsewhere.    Applications  of  a  simi- 
lar nature  with  that  made  by  Edwards  and 
Thiery,  poured  in  from  all  quarters — all  the  con- 
stables and  marshals  were  at  the  polls  of  the 
election — .\ew-Vork  seemed  to  pour  forth  at 
once  into  her  streets,  her  thousands  of  men, 
and  women,  and  children,  of  all  ages,  colors 
and  conditions — and  carts  loading  and  unload- 
ing— furniture  piled  here  and  there — houses 
turned  upside  down,  and  carriages  and  carts 
rattling,  and  chimney-sweeps  crying,  and  tea- 
rusk  horns  blowing  (by  far  the  most  villa- 
nous   sound  that  ever   assailed  mortal  ear) 
made  the  tout  ensemble,     confusion  worse  con- 
founded." This  was  not,  therefore,  a  fit  season 
to  procure  much  assistance  or  correct  legal 
advice  from  tlie  police  or  any  other  magis- 
trates. 

"  Leges  silent  inter  arma." 
WJjcre  arms  prevail — The  law  must  fail. 
By  reason,  however,  of  some  hint  or  sug- 
gestion which  fell  from  "  un  gros  bel  homme," 
but  which,  in  the  progress  of  the  trial,  was  trac^i 
i  to  the  recorder  of  this  city,  the  Frenchman,  in 
company  with  Mrs.  Edwards  and  several  color- 
ed men,  among  whom  was  one  Johnson,  at  four 
o'clock  of  the  same  day,  came  to  the  door  of 
the  room  of  which  the  defendant,  his  wife  and 
several  of  his  journeymen  were  in  possession. 
;  They  were  then  engaged  in  packing  up  their 
;  furniture  and  the  stock  of  the  tailor's  shop,  pre- 
j  paratory  to  moving.    The  door  was  locked  and 
access  from  without  denied.    The  besieged  had 
several  shelalahs  and  an  old  blunderbuss  for  de- 
fence.   The  defendant  stood  against  the  door 
on  (he  inside,  and  Mrs.  Edv/ards  and  Johnson 
pressed  for  entrance  on  the  outside.  The 
Frenchman  was  behind  the  colored  men,  with 
a  bundle,  ready  to  take  possession  as  soon  as 
entrance  could  be  obtained.    The  door  was 
forced  open,  and  in  entering,  a  blow  was  aimed 
at  the  head  of  Johnson  with  the  aforesaid  blun- 
derbuss which  he  fortunately  avoided,  and  the 
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iutended  death-doing  blow  fell  on  his  shoulder. 
Mrs.  Edwards  and  her  party  then  entered,  and 
delivered  (as  was  thoug'ht)  peaceable  possession 
to  tfJe  Frenchman,  who  broug-ht  in  some  of  his 
tilings,  and  with  Johnson  and  the  other  black 
men,  began  to  throw  the  furniture  and  the 
made  and  unmade  cloth  of  the  shop  into  the 
street,  v/hile  the  defendant  was  absent  at  the 
police  to  get  assistance.  Almost  as  soon  as 
Thiery  had  entered,  the  defendant's  wife,  who 
was  in  a  situation  non  iiominandum,  saluted  him 
in  the  face — with  her  fist.  He  was  too  m«ch 
of  a  Frenchman  to  return  the  compliment  with 
the  same  politeness.  At  first,  he  stood  amazed 
with  his  hands  on  his  breast — Je  n^cniends  pas 
— then,  by  reason  of  the  blow,  and  considering 
that  they  were  acting  in  pursuance  of  the  ad- 
vice of  un  gros  hcl  homme,  et  commissaire  de 
polke,  he  became  more  active  in  bundling  the 
things  into  the  street.  In  throwing  out  a  bun- 
dle, either  by  accident  or  design,  he  repaid  the 
blow  of  the  fair  assailant  with  interest,  by  send- 
ing it  against  her  head,  and  knocking  her  down, 
with  the  side  of  her  face  against  the  wood-pile. 

The  defendant  returned  without  legal  assist- 
ance, and  found  a  great  part  of  his  furniture 
and  the  materials  of  his  shop  in  a  woful  pickle, 
and,  as  Edmund  Burke  wouh^  say,  "  trodden 
under  the  hoofs  of  the  swinish  multitude."  As 
be  approached  the  scene  of  action,  he  cried  out 
*'  Huzza!  Now  Pve  the  strongest  party."  The 
people,  seeing  the  things  thrown  in  the  street, 
and  hearing  the  hubbub,  collected  to  the  num- 
ber of  two  or  three  hundred.  A  re-entry  was 
made  by  the  defenda;it,  who  found  his  wife  in 
possession,  and  a  part  of  the  goods  remaining. 
An  attack  was  then  commenced  by  the  defend- 
ant, and  others,  on  the  Frenchman,  and  he 
was  beaten  unmercifully,  ami  two  of  his  fore- 
teeth knocked  out.  He  was  immediately  drag- 
ged or  carried  feet  foremost  into  the  street,  by 
the  people ;  and  the  cry  of  "  Kill  the  French- 
man and  negroes,"  was  vociferated  right  mer- 
rily. The  Frenchman  retreated  and  took  re- 
fuge in  the  apartment  of  Mrs.  Edwards. 

The  Mayor,  with  several  other  officers,' ar- 
rived near  the  scene  of  action  about  the  time 
the  Frenchman  was  dragged  into  the  street,  and 
ascertaining  who  had  originally  the  peaceable 
possession,  reinstated  tlie  defendant  and  re- 
stored order. 

From  the  intimation  given  by  the  court,  in 
relation  to  the  rule  of  law  applicable  to  a  case 
of  this  nature,  hereafter  stated  in  the  charge, 
Boganlus  declined  addressing  the  jury,  and 
Sampson,  after  making  some  pertinent  remarks 
to  the  jury  on  the  evidence,  concluded  by  say; 
ing,  that  il  such  enormities  as  had  been  exhi- 
bited on  this  trial,  c-ommittedby  the  defendant, 
were  suffered  to  pass  with  impunity,  instead  of  i 
those  wholesome  restraints,  calculated  to  pre- 
serve the  [peace  of  society,  the  jurors  might 
expect  to  see  club-law,  and,  mob-law,  and  biun- 
derbuas-law,  and  woinan-bcating-law  estab-  1 


lished;  and — "  Huzza !  Now  IVe  the  strongest 
party,"  the  order  of  the  day. 

Rodman  cited  the  case  of  Hyatt  vs.  Wood, 
(4th  John.  Rep.  p.  150.)  to  show,  that  where  a 
tenant  holds  over  after  the  expiration  of  his 
term,  and  the  landlord  turns  him  out  by  force, 
he  is  not  liable  to  an  action  of  trespass. 

His  honor  the  Mayor  charged  the  jury  that 
the  defendant,  being  in  peaceable  possession  of 
this  tenement,  had  a  right  to  resist  the  entry 
made  by  force  to  dispossess  him.  The  authority 
read  from  Johnson,  upon  which  the  coimsel  for 
the  prosecution  relied,  related  to  a  private  suit, 
brought  by  a  tenant  wlio  had  a  mere  naked  pos- 
session against  him  who  had  the  legal  title,  for 
a  forcible  dispossession.  In  that  case,  the  court 
held  that  trespass  would  not  lie,  but  expressly 
decided  that  the  party,  thus  entering  with  force 
and  strong  hand,  to  oust  the  tenant,  was  in- 
dictable. 

As  far  as  respects  the  public  peace,  the 
Frenchman,  and  those  in  his  company,  had  no 
right  to  enter  this  tenement  in  a  forcible  man- 
ner; and  the  defendant  had  a  right  to  repel 
force  with  force.  On  his  return  from  the  police 
a  part  of  his  goods  remained  in  the  house,  and 
he  was  not,  therefore,  divested  of  his  possession. 

The  only  question  for  tlie  detemiination  of 
the  jury  is,  did  this  defendant  make  use  of  more 
force  than  was  necessary  for  retaining  and  con- 
tinuing the  possession  of  this  tenement  ?  If  he 
did,  he  is  guilty ;  if  not,  he  ought  to  be  ac- 
quitted. 

The  jurors  could  not  agree,  and  were  dis- 
charged by  the  court. 

On  the  traverse  of  the  indictment  against 
Cropsey  and  Blair,  it  appeared,  that  on  the 
last  day  of  the  last  election,  at  the  sixth  ward, 
in  this  city,  after  the  poll  had  closed,  and  before 
tlte  inspectors  had  proceeded  to  canvass  the 
votes,  tlie  defendants,  with  a  vast  multitude  of 
people,  were  assembled  near  the  door  of  the 
room  where  the  election  was  held.  One  of  the 
company  had  Idiled  a  large  eagle  on  Long- 
Island,  and  brought  it  over,  in  proper  person, 
to  grace  the  festivities  of  the  closing  day. 
Orator  Blair  stood,  encircled  by  the  people  on 
all  sides,  with  an  electioneering  hand-bill  whicli 
he  occasionally  read,  and  harangued  the  people 
in  an  audible  voice  :  My  friends,  hear  me  ! 
Hear  what  1  shall  now  say  to  you ;  and  if  you 
are  not  convinced — why  then  you  may  rote  as 
you  please."  Directly  over  tJie  head  of  the 
orator  the  eagle  sat  sublime.  Awakened  from 
his  leaden  slumber  by  seraphic  sounds,  the  bird 
of  Jove  extended  his  wide  soaring  pinions ;  and 
ever  and  anon,  as  the  orator  spoke,  fluttered 
and  flapped  them  in  token  of  joyous  acclama- 
tion. I'he  heart-cheering  juice  of  the  sugar- 
cane mov  ed  the  tongue  of  the  orator  in  sweetly 
soothing  warblings,  and  made  the  eyes  of  many 
of  his  auditors  to  shine  like — junk-bottles. 

While  the  orator  was  in  the  f^ll  tide  of  rhe- 
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torical  inspiration,  Baker,  tUc  prosecutor,  tvlio 
was  tlien  Just  returning  from  doinf^  his  neces- 
sary husinfxs  \cithout,  approached  tin;  rostrum 
and  asked  lilair  why  he  made  that  noise.  Ba- 
ker further  told  him,  tliat  if  he  did  not  stop,  he 
would  put  him  where  he  did  not  wish  to  be.  Tlie 
Apostle  of  Liberty,  somewhat  im/ved  by  this 
aristocratic  threat,  made  a  very  brief  digression 
from  his  subject,  by  cryinji^  Hustle  him!'' 
Some  of  the  witnesses,  however,  declared  they 
stood  near  Blair,  and  that  those  words  cam 
from  another  quarter,  and  not  from  liim.  "  U us- 
tle  kim''^  was  responded  from  a  hundred  voices 
at  once;  and  lo !  the  inspector  was  hustled. 
Now  he  was,  for  the  moment,  borne  aloft,  and 
was  made  to  travel  fast  over  a  hundred  heads ; 
anon,  he  felt  the  stony  pavement  below,  and 
the  grinding^  weight  of  siioe-leather  above,  in 
every  aching  limb.  Now  he  rose  and  attempted 
to  escape ;  and  now  the  stormj^  waves  of  tlie 
multitude,"'  strong,  impetuous,  and  irresistible, 
pressed,  pursued,  and  overwhelmed  him. 

To  conclude,  the  inspector,  before  he  could 
escape,  was  much  injured,  and  he  was  obliged 
to  disguise  himself  in  the  coat  of  a  friend  and 
go  across  lots,  befcjre  lie  could  get  in  and  re- 
sume his  seat  among  the  inspectors.  It  was 
his  belief,  but  he  would  not  be  positive,  that 
Blair  first  cried  out  "  HusUe  him,'''  but  it  did 
not  appear  that  Blair,  othenvise,  took  an  ac- 
tive part  against  him.  The  other  defendant 
wais  recognized  by  Baker  among  the  crowd. 
He  had  previously  known  this  defendant  from 
the  circumstance  of  his  having  sold  milk  to 
Bakers  tamily.  As  soon  as  he  caught  Baker's 
eye  he  endeavored  to  conceal  himself  among 
the  crov/d.  Baker  also  declared  tliatthe  noise 
made  by  tlie  people  v/ithout,  disturbed  tlie  bu- 
siness of  the  inspectors. 

After  the  arguments  of  the  counsel,  his  Ho- 
nor the  Mayor  charged  the  ju  y  carefully  to 
weigh  and  examine  the  testimony,  and  if  they 
believed  the  defendants,  or  either  of  them,  to 
have  been  engaged  in  the  commission  of  this 
outrage  on  the  prosecutor,  either  by  aiding, 
abetting,  or  assisting,  or  by  inciting  others  to 
injure  him,  it  would  be  their  duty  to  find  them 
or  either  of  tiiem  guilty;  otherwise  to  acquit 
them.  The  jury  pronounced  the  defendants 
not  guilty. 

SUMMARY. 

Thomas  Henry,  William  Allen,  James  Gol- 
den, Henry  Bush,  Amos  Corlis,  Jolm  Lyons, 
Timothy  Logan,  Julian  Kyler,  Robert  Cotterel, 
and  Thomas  Dayly  loere  fienfenced  to  Bridewell 
for  petit  larceny,  the  three  first  for  six  inonths 
each ;  the  others  for  shorter  periods  of  time. 

Edward  Van  Orden  [see  ante,  p.  62)  was  in- 
dicted, tried,  and  found  guilty  of  petit  larceny, 
in  stealing  tv:o  shirts ;  and  also  for  an  assault  ! 
md  hattera.    He  was  sentenced  to  Bridncell  j 


fur  one  year.  This  too,  within  about  a ',nonth 
si/ice  his  brother  was  sent  to  Slate  Prison  for 
life!  {Fide  ante,  p.  V.l.) 

John  Van  and  John  Dickson,  who,  with. 
Van  Orden,  were  Highbinders,  were  indicted^ 
tried,  and  convicted  if  a  riot  and  assault.  It 
appeared  that  these  wretches  were  in  the  luihU  of 
traversing  that  part  of  the  city  in  and  aixmt  Cor~ 
/iter's  Hook  and  Bancker-streel,  anned  with 
heavy  dangerous  litdts,  for  the  putyosc  <f  creat- 
ing riot  and  disturbance.    They  were  sentenced 

10  Bridewell  for  sixty  days  each. 
John  Alexander  icas  indicted,  tried,  and  found 

guilty  (f  grand  larceny,  in  stealing  a  considera- 
ble quantity  of  dollies  and  new  cloth,  conlnined 
in  a  bundle,  belongin^r  to  Russel  Kelsey,  Zaei 
Woijdworth,  and  Warren  Church.  The  bun- 
dle icas  taken  from  (.n  board  a  sloop,  in  which 
the  owners  ;f  the  property,  and  the  prisoner^ 
came  passengers.  When  taking  out  hii  own 
things,  the  prisoner  told  captain  JSlorris,  who 
commanded  the  sloop,  that  the  bundle  was  his. 

11  was  delivered,  and  afterwards,  the  owners,  in 
company  with  Henry  Jlbel,  (me  of  the  police  of' 
ficers,  found  the  greater  part  (f  the  articles  in 
or  near  the  house  occupitd  by  the  prisoner.  A 
part  (f  them  was  concealed. 

James  Branson  was  indicted,  tried,  and  found 
guilty  of  grand  larceny,  in  stealing  a  silver, 
hunting  wnt<  h,  chain,  and  key,  of  the  value  of 
$19,  the  properly  Israel  Robinson.  On  Sun- 
day evening,  the  MHh  of  JJ ay  last  the  prisoner 
stole  the  watch  at  the  house  <f  William  Van  De 
Water,  at  Corlaers  Hook :  the  prisoner  volun- 
tarily confessed  it,  and  the  watch  was  found  un- 
der the  pillow  of  the  bed  ichere  he  had  slept,  in 
consc(juence  of  the  information  given  by  him. 

John  Francis,  a  mulallo,  about  thirteen  years 
old,  a  cabin-boy  on  board  the  sloop  Huntress, 
commanded  %  Benjamin  Beecher,  was  indicted, 
tried,  and  found  guilty  of  grand  larceny,  in 
stealing  a  bank  bill  of  $100  from  the  pocket- 
I  book  (jf  the  captain,  on  the  passage  of  the  sloop 
to  J^''cw-Havc7i.     The  prisoner  offered  the  bill  to 
!  Levi  Smith,  of  this  city,  who,  from  every  cir- 
I  cumstancc,  knew  he  liad  W)t  come  honestly  by  it, 
and  detained  it.    He  said  he  obtained  the  bill 
\from  his  mother,  who  lived  in  Brooklyn,  who 
got  it  for  washing  :  but,  when  the  captain  ac- 
cused him  of  the  theft,  he  said  that  he  found  it 
on  the  cabin  floor. 

John  Smith  and  Daniel  Hill  were  indicted., 
tried,  and  found  guilty  of  grand  larceny.,  in 
stealing  an  anchor  of  the  value  of  $30,  the  pro- 
perty of  Isaac  Smith,  Nathaniel  Smith,  and 
I  Henrj-  K.  Townsend.  Smith,  one  cf  the  pn-. 
soners,  came  to  John  H.  Tuttle,  andoferedthe 
anchor  for  sale,  and  the  prisoners  afterwards 
sold  it  for  $9,  and  Tuttle  pmid  the  money  to  Hill, 
who  had  the  same  in  a  boat.  Hill  declared,  cm 
the  trial,  that  he  was  guilty,  hut  that  Smith  wa* 
not ;  that  he  was  not  present  u)hen  it  was  stolen^ 
and  that  he  (Hill)  sent  the  other  to  offer  it  for 
sale.    Smith  declared  the  same. 
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Joseph  Thompson  was  indicted,  tried,  and 
found  guilty  of  grand  larceny,  in  stealing  seven 
double  cased  silver  xmtches,  the  property  of  Tho- 
mas Richmond.  The  prisoner  stole  the  watches 
out  of  a  trunk,  at  the  house  of  Oliver  Taylor, 
in  Pearl-street,  and  sold  them  to  different  per- 
sons.   Five  of  them  were  reclaimed  by  the  owner. 

Thompson  was  sentenced  to  the  state  prison  for 
fmir  years  ;  the  five  prisoners  next  preceding,  fo7' 
three  years  each. 

William  Taylor  ( Fide  ante,  p.  28  and  29)  was 
brought  from  bridewell,  pale,  emaciated,  wretch- 
ed. On  being  brought  up  to  receive  sentence  for 
several  preceding  terms,  he  exhibited  a  forlorn 
spectacle.  A  young  man  in  the  fiower  of  life, 
crying,  begging  for  a  suspension  of  his  sentence ! 
He  was  sentenced  to  state  jrrison for  three  years. 

THE  SITTINGS, 
Before  the  Hon.  Jonas  Platt, 
Commenced  on  Monday  the  lOth,  and  ended  on 
Saturday  the  29th  of  June.    1 84  causes  were  on 
the  calendar,  and  there  were  30  tibials  and  in- 
quests. 

MAYOR'S  COURT. 

This  term  there  were  395  writs  returnable,  298 
of  which  were  returned  served,  and  100  causes 
were  on  the  calendar. 

At  a  special  court  of  Oyer  and  Terminer,  and 
General  Goal  Delivery,  holden  at  the  City- 
Hall  of  the  City  of  New- York,  commencing- 
on  Monday  the  24rh,  and  ending  on  Thurs- 
day the  27th  day  oi  June,  in  the  year  of  our 
Lord,  one  thousand  eig-ht  hundred  and  six- 
teen : 

BEFORE 

The  Hon.  JONAS  PLATT, 

One  of  the  Justices  of  the  Supreme  Court  of 
Judicature  of  the  State  of  JYew-York. 
JACOB  RADCLIFF,  Mayor,  and 
GEO.  BUC:KMASTER  ,Si  PETER  CONREY, 
Aldermen  of  the  said  City. 

(murder.) 
PATRICK  BLAKE'S  CASE. 
RoDMAiv,  Counsel  for  the  prosecution. 
Sampson  and  D.  B.  Ogden,  Counsel  for  the  pri- 
soner. 

In  the  traverse  of  an  indictment  against  a  man  for  the 
murder  of  his  wife,  by  inflicting  a  wound  under  her  left 
breast,  with  a  knife,  the  public  prosecutor  cannot 
show  that  a  scar,  near  the  mortal  wound,  was  oci  a- 
sionedbya  stab  previously  made  on  the  deceased  by 
the  prisoner,  unless  he  fill  up  the  chasm  of  time  elaps- 
ed, bj  connecting  the  former  with  the  latter  occasion  of 
the  wound,  and  showing,  as  it  were,  aii  entire  tonunu- 
ed  transaction. 

In  such  a  ca^e,  though  the  public  prosecutor  hath  a  right 
to  show  frequent  quarre  ls  between  the  prisoner  and  the 
deceased,  to  establish  the  malo  animo,  yet,  he  cannot 
Zo  back  to  a  remote  period,  and  show  a  particular 


I  quarrel,  unless  he  follow  it  up  with  proof  of  a  continued 
difference  flowing  from  such  quarrel. 
Where  such  case  depends  wholh  on  circumstantial  proof 
and  a  variet\  of  circumstances  is  presented  to  a  jury, 
some  of  which  operate  strongly  against,  and  others  in 
ravour  of  the  prisoner,  and,  M  hen  combined  and  ba- 
lanced in  the  mind,  produce  a  painful  doubt  I'elative  to 
his  guilt  or  innocence,  it  is  the  duty  of  such  jury  to  ac- 
quit the  prisoner. 

The  prisoner  was  indicted  for  the  murder  of 
Margaret  Blake,  his  wife,  on  the  22d  day  of 
April  last,  by  inflicting-  one  mortal  wound  under 
her  left  breast,  with  a  knife,  of  which  mortal 
wound  she  instantly  died. 

On  the  arraig-nment  of  the  prisoner  on  the 
first  day  of  the  term,  the  court  assig-ned  Mr. 
Sampson  as  his  counsel,  and  on  the  \\  ednesday 
following-,  the  day  assigned  for  his  trial,  the 
court  associated  with  Mr.  Sampson,  David  B. 
Ogden,  etq. 

Rodman,  in  an  impressive  address  to  the  jurj", 
pointed  out  the  nature  of  the  crime,  of  which 
the  prisoner  at  the  bar  stood  charged.  He  ad- 
verted to  the  definition  of  the  offence,  contained 
in  the  1st  vol.  East's  Crown  Law,  p.  214,  show- 
ing that  it  consisted  "  in  voluntarily  killing  any 
person,  in  the  peace  of  the  people,  of  malice 
aforethought,  either  express  or  implied  in  law," 
that  this  malice  is  not  confined  to  particular 
ill  will  to  the  deceased,  but  is  intended  to  denote 
an  action  flowing  from  a  wicked  and  corrupt 
motive,  a  thing  done  malo  animo,  where  the 
fact  has  been  attended  with  such  circumstances 
j  as  carry  in  them  the  plain  indications  of  an 
heart  regardless  of  social  duty  and  fatally  bent 
upon  mischief." 

After  reading  and  commenting  on  the  above 
authority,  he  proceeded  to  show  the  jury  the 
nature  of  circumstantial  evidence,  as  applicable 
to  this  crime,  from  a  passage  in  the  same  book, 
;  (p.  223.)    That  circumstantial  evidence,  in  a 
1  crime  of  this  nature,  is  (he  most  satisfactory  of 
I  any  from  whence  to  draw  the  conclusion  of 
I  guilt ;  for  a  combination  of  circumstances,  over 
which  the  prisoner  has  no  controul,  forming  al- 
together the  links  of  a  transaction,  cannot  con 
cur  to  form  an  erroneous  conclusion  of  his  guilt, 
j     After  briefly  stating  the  circumstances  of  the 
I  case,  which  we  shall  hereafter  fully  detail,  the 
counsel  read  a  passage  from  Swift's  Evid.  page 
135,  to  show  the  diflerence  between  positive 
and  circumstantial  evidence,  and  concluded  his 
opening  to  the  jury,  by  laying  down  these  gen- 
eral principles,  drawn    from  the  authorities 
quoted,  as  the  basis  on  which  this  case,  on  be- 
half of  the  prosecution,  rested  :  That  where  a 
man  is  in  a  situation  to  commit  a  particular 
crime,  and  it  appears  that  none  else  could  have 
committed  it,  tliere,  the  proof  of  his  guilt  is  posi- 
tive. A  presumption  shall  stand,  except  the  con-' 
trary  is  proved. 

John  Bedient  sworn.    I  am  the  Coroner  of 
this  city.    On  the  morning  of  the  23d  day  of 
April  last,  the  prisoner,  with  another,  came  to 
my  house,  and  the  prisoner  said  that  he  went  to 
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bed  between  9  anJ  10  o'clock  of  the  preced- 
ing evening-  in  tlio  same  bed  witli  his  wile,  and 
that  he  woke  at  about  four  in  the  morning,  and 
found  her  dcax^l.  I  enquired  whether  she  died  in 
a  fit,  to  w  hich  he  said  he  knew  nothing  about 
it,  and  wished  nic  to  pfo  and  view  the  body. 
I  proceeded  with  the  prisoner  and  his  compan- 
ion immediately  to  a  collar  kitchen  in  Anthony- 
streot,  ia  which  there  were  three  places  for 
sleepiug",  one  of  which  was  represented  as  the 
place  where  the  })risonei'  and  his  wife  slept, 
and  this  was  on  a  bedstead  ;  the  other  places 
were  (where  it  was  said  two  women  slept)  in 
bunks  or  miserable  beds,  the  nearest  of  which 
I  should  judpfc  to  be  within  three  or  four  j  ards 
of  the  bed  wliere  the  prisoner  slept;  one  of  these 
bunks  was  in  full  view  of  the  prisoner's  bed. 

On  my  arrival,  I  turned  up  the  clothes  from 
the  body,  and  found  a  wound  under  her  breast, 
I  think  her  rij^ht  bjcast,  but  I  can  tell  by  re- 
curi-ing-  to  the  examination  of  the  jury. 

By  the  Court.  You  must  slate  from  your 
present  recollection. 

Bedinit.  My  impression  is  tiiat  it  was  her 
right  breast,  but  am  not  certain.  There  was 
a  great  deal  of  blood  in  the  bed  and  on  her 
clothes.  The  body  was  lying  on  the  left  side. 
The  prisoner  a{)peared  totally  indifferent  and 
insensible.  I  sent  for  surgeons  to  examine  the 
wound.  I  discovered  the  scar  of  a  wound  near 
the  same  place  where  the  recent  wound  ap- 
peared, and  asked  the  prisoner  liow  that  wound 
was  made,  who  said  that  it  was  made  b}'  falling 
on  a  knife  she  held  in  her  hand. 

After  the  examination  of  the  deceased,  I  ask- 
ed the  jury  whether  tJjey  would  wish  to  ex- 
amine tiie  prisoner.  At  the  request  of  the  jury, 
the  prisoner  took  off  his  coat,  and  I  discovered 
blood  on  tlie  shivt-slecve  of  liis  right  arm,  be- 
tween bis  wri?t  and  elbow.  Tiiere  also  appear- 
ed to  be  blood  under  the  roots  of  his  finger- 
nails. I  asked  iiim  how  that  blood  came  there  ? 
He  said  he  did  not  know ,  and  appeared  to  be 
ig-norant — was  stupid  or  insensible. 

About  this  time,  Abuer  Curtis,  one  of  the 
pohce  oflicers,  brought  a  jack-knife  four  or  five 
inches  long  in  the  blade,  on  which  there  was 
blood.  Prisoner  was  asked  whether  that  was 
the  knife,  to  wliich  he  answered  it  was.  He 
was  asked  whether  he  knew  hov.  the  blooa 
came  on  tlic  knife  and  answered  that  he  did  not. 

Rodman,  (producing- a  jack-knife,  about  three 
or  four  inches  in  the  blade,  the  point  of  which 
was  sharp,  the  blade  straight,  and  thick  in  the 
back)  to  the  wilness — Is  this  the  knife  ? 

Bedicnt. — The  ver}^  same,  though  I  was 
somewhat  mistaken  in  the  length. 

Dr.  Thomas  Cork  sioorn. — I  am  a  surgeon. 
On  the  morning  of  the  23d  of  xipril  last,  I  was 
called  by  the  order  or  request  of  the  coroner, 
to  examine  chc  Avound  inflicted  on  the  body  of 
Margaret  Blake.  This  wound  was  under  the 
left  pap  between  the  5th  and  6th  ribs.  In  a 
short  time  after  I  came,  Dr.  Stevens  came  in  \ 


I  with  instruments  adapted  for  such  an  examinn- 
j  tion.    An  incision  was  made  by  him,  and  I  saw 
the  result  of  the  examination.    The  weapon 
with  which  the  wound  was  indicted,  apparently 
I  progressed  between  the  cartilages  of  the  fifth 
j  and  sixth  ribs,  in  the  direction  of  the  heart. — 
I  Tin;  wound  appeared  to  have  been  done  with  a 
knife  or  other  sharp-pointed  instrument.  Dr. 
vStevens  put  his  finger  in  the  wound,  and  said 
that  it  w  ent  in  the  direction  of  the  heart.  I  saw 
an  old  scar  near  the  new  wound. 

Rodman. — I  w  ksh  the  court  to  note  that  part 
of  the  testimony. 

Sampson.,  counsel  for  the  prisonrr.  AVe  do 
not  see  what  this  has  to  do  with  the  case.  Wc 
wish  the  public  prosecutor  to  explain  his  views 
in  i-elation  to  this  part  of  the  evidence. 

Rodman.  May  it  please  the  court.  J  stated 
in  the  opening  that  I  intended  to  show  there 
were  frecpient  quarrels  between  the  prisoner 
and  the  deceased,  to  establish  his  general  ma- 
levolence towards  her;  and  i  purpose  to  show, 
in  the  progress  of  this  trial,  that  on  a  former 
occasion,  the  prisoner  stabbed  the  deceased 
with  a  deadly  weapon,  and  inflicted  a  wound, 
which  then  failed  in  its  object,  but  occasioned 
(his  scar.  I  contend  this  will  be  proper  evi- 
dence to  show  tiie  evil  mti  nt  which  actuated  his 
mind.    He  cited  Swift's  Cv.  p.  13J. 

By  the  Court. — This,  as  an  insulated  fact, 
remote  in  point  of  time  from  the  transaction 
foiming  the  charge  the  prisoner  i«  now  called 
on  to  answer,  is  inadmissible.  So  a  former  quar- 
rel, unconnected  with  the  transaction  wherein 
the  doftth  ensued,  cannot  be  given  in  evidence. 
But  if  you  can  fill  up  the  chasm  of  time  be- 
tween that  n  herein  the  first  and  second  wound 
was  inflicted,  showing  tljat  the  latter  flowed 
from  the  former  occasion,  or  was  connected 
therewith  ;  or  if  you  can  show  there  were  fre- 
quent quarrels  betv/een  the  prisoner  and  the 
deceased,  taking  place  but  a  short  time  preced- 
j  ing  her  death,  you  are  at  liberty  to  j)roduce 
I  such  evidence.  But  we  think,  without  such 
!  restriction,  the  introduction  of  such  evidence 
w  ould  be  extremely  dangerous. 

Dr.  Richard  S.  Walkrr  sworn. — I  v/as  called 
on  to  visit  the  deceased,  in  company  w  ith  Dr. 
Stevens  and  others.  Dr.  Stevens  examined  the 
wound,  which  was  on  the  left  side,  directly 
under  the  angle  of  the  breast.  He  tried  to  in- 
troduce a  small  probe,  and  found  it  difiicult. 
The  cartilaginous  part  of  the  ribs  appeared  to 
have  been  penetrated  transverseh-,  by  some 
sharp-pointed  instrument,  which  entered  the 
sack,  or  membrane  of  the  heart.* 

Rodman. — Dr.  Walker,  do  you  think  that 
knife  could  have  inflicted  the  wound  you  exa- 
mined on  the  deceased  ? 


*  This,  in  technical  language,  is  calked  the  pericar- 
dium. It  cover.;  the  heart,  inclosing  it  to  its  basis,  and 
its  u<c  is  to  keep  the  hef»rt  in  its  place  Avithout  interrupt- 
ing its  office,  and  to  prevent  its  friction  v.ith  the  other 
parts.  ^(p. 


CITY-HALL 

Dr.  Walker^  {examining  the  knife).  I  parti- 1 
cularly  examined  the  separation  of  the  ribs,  and 
from  the  appearance  of  that  separation,  I  am  in- 
clined to  think  that  the  wound  could  not  have 
been  inflicted  with  this  knife.  It  appeared  to 
have  been  pierced  very  clean.  In  that  part, 
the  rib  is  of  a  soft,  spunky,  cartilaginous  sub- 
stance. A  small  probe  could  not  be  intro- 
duced ;  and  it  appears  to  me,  that  it  could  have 
been  introduced  through  an  incision  made  with 
this  knife. 

By  the  Court,  Dr.  Walker,  After  the  in- 
strument, whatever  it  might  be,  was  withdrawn, 
would  not  the  cartilaginous  parts,  through 
which  the  instrument  passed,  have  naturally 
collapsed  ? 

Dr.  Walker.  It  is  probable  that  the  cartila- 
ginous part  of  the  ribs  might  have  collapsed 
irom  the  contraction  of  the  muscles.  I  did  not 
examine  the  Avound  with  a  view  of  ascertaining 
whether  it  could  have  been  inflicted  with  this 
instrument.  If  it  was,  I  should  think  it  must 
have  been  a  violent  thrust. 

Dr.  Alexander  H.  Stevens  sworn.    I  am  a 
surgeon,  and  liave  been  in  the  habit  of  dissect- 
ing subjects  in  Europe.    At  the  time  mention- 
ad  by  the  other  witnesses,  I  went  to  view  and 
examine  the  body  of  the  deceased,  which  was 
drawn  up  for  tliat  purpose.    Some  considerable 
blood  was  on  her  left  side,  some  on  her  linen, 
and  some  on  her  hair.    The  wound  was  in  the 
place  described  by  the  other  witnesses.  Serum 
ran  therefrom.    I  endeavored  to  introduce  a 
blunt  instrument,  to  ascertain  the  direction  of 
the  wound,  and  found  that  it  went  towards  the 
heart.    I  found  a  difficulty  of  penetrating  the 
chest  with  a  director,  and,  of  course,  made  a 
dissection,  by  %vhich  J  first  ascertained  that  the 
instrument,  with  which  the  wound  was  inflicted, 
had  passed  through  and  entirely  divided  the  rib, 
which,  in  that  place,  was  about  two-thirds  of  i 
an  inch  in  breadth.     One  part  of  the  rib,  j 
through  which  the  instrument  passed,  was  frac-  i 
tured.    After  a  way  was  cleared,  I  introduced  | 
my  linger  into  the  chest,  and  found  much  coa- 
gulated blood  in  the  cavity.    I  satisfactorily  as-  | 
certained,  and  believe  that  the  instrument  en-  j 
tcred  the  left  ventricle  of  the  heart.    I  believe 
that  such  a  wound  might  have  been  inflicted 
with  this  knife. 

James  Hopson,  one  of  ike  police  ma :^i'!t rates, 
sworn.  On  the  23;d  day  of  April  last,  the 
turnkey  of  Bridewell,  in  my  presence,  took 
out  of  the  prisoner's  waistcoat  pocket  this  knife, 
which  he  said  was  his.  The  knife,  at  that 
time,  had  some  appearance  of  blood,  but  looked 
nearly  as  it  does  now.  Blood  was  on  his  shirt, 
and  appeared  at  the  roots  of  his  nails. 

Dr.  J ohn  K.  Rogers  sworn.  I  was  presen^^  at 
the  examination  of  the  deceased,  with  Dr.  Ste- 
vens. My  opinion  is  that  the  wound  inflicted 
could  have  been  made  with  this  knife ;  and  I 
fully  coincide  with  the  doctor  in  every  particu- 
lar of  his  testimony. 
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Catharine  M'Gee  and  Jane  M'Fall,  called 
and  svjorn. 

M'Gee.  On  the  22d  day  of  April  last,  I 
lived  in  the  same  apartment  with  the  prisoner 
and  his  wife.  I  had  lived  there  about  five 
weeks.  Jane  M'Fall  also  lived  with  us,  and 
we  had  separate  places  for  sleeping.  The  pri- 
soner and  his  wife  slept  on  a  bedstead  in  full 
view  of  the  place  where  T  slept.  On  that  day 
I  had  been  uAvay,  and  returned  at  about  five 
o'clock  in  the  afternoon,  and  found  the  de- 
ceased in  bed.  Mrs.  ?.t'  Fall  was  in  the  room. 
About  eight  or  nine  o'clock  in  the  evening,  the 
prisoner,  who  is  a  laborer,  returned  from  his 
work,  and  the  deceased  was  still  in  bed.  He 
went  to  Ihc  bed  and  said  som-ething  to  her,  and 
she  answered,  but  what,  I  cannot  say.  I  had 
spoken  to  the  deceased  in  the  course  of  the  af- 
ternoon, and  asked  her  to  get  up,  to  which 
slie  answered,  "  Let  me  alone,"  and  I  thought 
she  was  drunk.  After  the  prisoner  returned,  1 
went  to  getting  supper ;  and  when  it  was  ready» 
we  pulled  the  table  near  the  bed  whereon  the 
deceased  la3^  The  prisoner  sat  on  the  foreside 
of  the  bed  with  us,  and  finished  supper,  Avhich 
consisted  of  potatoes  and  fish.  In  about  an 
hour  after,  we  all  went  to  bed ;  but,  before 
going  to  bed,  I  went  to  the  bed-side  where  the 
deceased  lay,  to  bind  a  handkerchief  round  her 
head,  because  I  thouglit  her  drunk,  and  this 
would  do  her  good.  I  discovered  some  blood 
on  the  back  of  her  hand,  which  might  have 
proceeded  from  a  scratch ;  and  the  piisoner, 
who'  was  then  sitting  on  the  foot  of  the  bed, 
angrily  told  me  to  let  his  wife  alone ;  and  when 
I  enquired  of  him  how  the  blood  came  there, 
said  it  was  none  of  my  business.  I  did  not  then 
think  much  of  the  blood,  but  thought  of  it  the 
next  morning,  and  I  mentioned  the  circum- 
stance to  Mrs.  M'Fall  before  we  went  to  Ijcd. 
I  did  not  hear  any  noise  or  disturbance  through 
the  night ;  but  very  early  in  the  morning, 
about  four  o'clock,  I  was  awake,  and  the  pri- 
soner said  to  me,  "  Are  you  asleep  ?"  I  answer- 
ed, No.  The  prisoner  then  said,  "  I  am  afraid 
Peggy  is  dead,  siic  will  not  speak  to  me."  Says 
I,  that  cannot  be,  for  she  was  well  enough  in 
the  afternoon  and  evening  before.  Wake  her, 
says  I,  perhaps  she  is  asleep.  Prisoner  tJien 
said  she  was  dead  and  stilf.  He  struck  up  a 
light,  and,  from  my  bed,  I  saw  him  shake  her, 
and  discovered  that  she  was  actually  dead  He 
said,  "  I  am  a  poor  man  this  morning."  I  told 
him  to  go  for  the  neighbours — he  went  out,  and 
did  not  retimi  till  several  hours  aftcnvards  wilh 
the  coroner.  Mrs.  Hanly,  one  of  the  neighbour- 
ing  women,  came  in  soon  after.  I  was  so  much 
frightened  I  could  not  rise  from  my  bed,  nor 
did  I  see  the  wound  till  after  the  arrival  of  Mrs. 
Hanly.  A  great  number  of  people  came  into 
the  room.  I  do  not  know  that  the  prisoner 
lived  more  unhappily  with  his  wife  than  is  com- 
mon. I  never  had  any  difference  with  the  de- 
ceased. 
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Jane  M'' Fall. — I  am  a  poor  woman;  have 
lost  my  rig-Iit  arm,  and  am  -omewliat  hard  of 
hearing-,  arid  work  in  the  House  of  Iiidustrj-. 
I  slept  in  tlic  same  room  wit  h  the  prisoner  and 
iiis  wife.  In  the  morning  I  licard  him  cry  out, 
three  times,  Pe^g-y !  I  had  liv  ed  in  the  house 
about  eleven  weeks.  I  never  knew  of  any 
difficulty  between  the  prisoner  and  the  de- 
ceased. Catharine  M'Goe  did  not,  the  eve- 
ning before  the  death  of  VI rs.  Blake,  mention 
to  me  about  the  blood  on  her  hand.  I  did  not 
licar  any  conversation  between  the  prisoner 
and  his  wife  that  evening-.  Mrs.  M'Gce  and 
deceased  were  as  intimate  as  sisters. 

John  Bfdicnt^  again  called.  I  examined  the 
clothes  and  bed  to  try  to  fiud  the  instnimeut 
ivhich  occasioned  the  wound.  I  fourid  none, 
f  am  now  convinced  that  the  wound  was  on  the 
left  breast  of  the  deceased. 

Doctors  Stevens  and  Walker  again  called. — 
Such  a  wound  would  be  apt  to  produce  almost 
instantaneous  death.  The  person  mipfht  have 
g-roaned:  but  how  far  sleep  or  drunkenness 
mig-ht  have  prevented  this,  we  cannot  deter- 
mine. 

Dr.  Benjamin  R.  Rohs^on,  sworn. — It  is  my 
opinion,  founded  on  actual  observation,  that  a 
wound  in  liiat  part  of  tlic  heart  would  have  oc- 
casioned instantaneous  death  without  a  frroan.* 
ft  must  have  been  a  violent  thrust;  and  if  it 
xvent  throug-li  the  rib,  it  must  have  been  frac- 
tured. 

Dr,  Matthew  Cunningham  sworn. — I  saw  the 
>70und  and  believe  it  could  have  been  inllicted 
r?ith  this  knife,  and  that  it  would  have  caused  j 
jnstant  death.  I  thoug-ht  the  cartilag-es  of  the 
ribs  were  divided.  1  examined  the  bed  to  find 
the  instrument,  but  found  none. 

jSTichohis  C.  Everett  sworn. — I  was  the  fore- 
Rian  of  the  Coroner's  incjuest  that  sat  on  the 
body.  The  prisoner  was  indi/iercnt,  said  he 
knew  nothing-  about  tlie  murder,  and  gave  no 
satisfaction  whatsoever.  I  have  understood, 
by  common  report,  that  the  prisoner  and  the 
deceased  lived  unhappily  tog-ether.  No  person 
on  the  jury  thoug-ht  that  Mi-s.  iM'Gce  discovered 
fear — no  suspicion  fell  on  her.  I  have  known 
her  for  a  considerable  time,  and  have  heard 


The  reason  on  which  this  opinion  is  founded,  was  not 
>hown  on  the  (nal.  It  is  well  known  lliut  Ihe  ofF.ce  of  the 
li^ft  ventricle  of  the  heart,  is  to  propvol  the  blood  through 
the  whole  borly ;  that  of  the  right,  to  propel  il  through  the 
lungs  only.  The  left  ventncle  is  much  the  thickest  and 
strongest.  The  action  of  the  left  ventricle,  in  thus  forcing 
the  blood  tliroagij  the  human  system,  in  its  dilation,  may 
be  likened  to  that  of  a  forcing  pump:  and  it  is  obvious, 
that  when  the  propelling  power  is  destroyed  in  either,  all 
aclion  must  suddenly  cease.  Besides,  it  should  be  con- 
sidered, that  from  the  left  ventricle,  the  great  artery  or 
canal  arises,  which  deals  out  its  branches  to  every  part 
of  the  body.  From  the  curved  part  of  this  artery,  a  little 
above  the  heart,  arises  the  carotid  artery  which  runs  di- 
j-ectly  on  both  sides  of  the  larynx  to  the  brain  in  divers 
ramifications.  Hence,  a  wound  in  tlus  ventricle;,  must 
2iocess3rily  produce  sudden  death.  Hep. 


nothinij  against  her  character.    I  saw  blood  on 
the  shirt  and  arms  of  the  prisoner,  nnd  scaiched 
the  bed,  and  c«)uld  find  no  iustniineut  which 
I  could  have  caused  tlie  murder, 
j     Cfitharine  Hanly  sworn. — I  live  a  near  neigh- 
I  bor  to  the  prisoner.    At  four  o'clock  in  the 
I  morning-,  the  prisoner  called  out  to  my  husband 
I  to  let  iiim  in,  and  when  I  opened  tlie  door,  be 
I  said     Pegg-y  is  dead."    I  went  Avith  him  to  his 
!  apartment,  and  he  went  with  nie  to  th*-  bed- 
I  "ide.    Prisoner  said  he  had  no  hand  in  her 
death,  and  knew  nothing  about  it.     lie  staid 
in  the  room,  after  I  ramr  therc^  ahout  an  hour, 
and  then  went  for  his  f,on,  and  when  his  sou 
came,  the  prisoner  went  for  the  coroner. 

Mrs.  M'Gee  is  a  married  woman,  whose 
husband  was  then  in  the  country,  but  is  now 
in  this  city.  She  said  that  she  knew  nothing 
about  the  death,  and  that  the  night  before,  she 
saw  blood  on  the  hand  of  the  deceased. 

William  O'-Cir/incr  sworn. — 1  lived  in  the 
same  house  u  ith  the  prisoner :  was  waked  very 
early  that  morning,  and  when  I  came  into  the 
I  room,  I  saw  three  women,  one  of  which  (Mrs. 
Ilanly)  was  dressed;  the  other  two,  Mrs. 
M'Gee  and  Mrs.  M-Fall,  were  not.  In  a  shoj  t 
time  after  I  came,  the  prisoner  and  his  son  en- 
tered the  room.  I  tokl  the  prisoner,  it  was  a 
terrible  thing  to  happen,  in  the  course  of  the 
night,  in  the  same  bed  with  him.  He  denied 
any  knowledge  of  the  manner  in  which  she 
came  to  her  death,  and  said  he  had  ao  baud  in  it. 

Rodman  then  read  the  prisoner's  examina- 
tion taken  at  the  police.  This  examination  did 
not,  m  any  particular,  contradict  any  account 
of  this  transaclioii  the  prisoner  had  before 
given.  It. was,  when  taken  together,  an  en- 
largement of  the  circumstances  of  a  case,  then 
already  involved  in  great  doubt  and  mjstery. 
It  served,  at  any  rate,  if  creditable,  to  bring- 
the  murder  home  to  one  of  the  three  persons 
who  slept  in  the  room  with  the  deceased,  dur- 
ing the  night  of  the  22d  of  April,  after  they 
had  retired  to  rest.  These  facts  were  distinctly 
stated : 

1.  The  prisoner,  when  supper  was  ready, 
went  to  the  bed-side  and  asked  his  wife  to  par- 
take, which  she  declined. 

2.  The  prisoner  fell  asleep,  while  his  wife 
and  tlie  two  women  were  conversing  ahout  the 
old  countries. — This  conversation  is  again  re- 
cognized distinctly  in  the  examination. 

3.  AVhcG  he  arose  in  the  morning,  he  found 
the  door  bolted. 

4.  The  blood  on  his  arm  was  occa.sioned  by 
laying  it  over  the  deceased,  in  the  morning, 
when  he  discovered  she  was  dead. 

Neither  of  the  women,  however,  remem- 
bered this  conversation  between  themselves 
and  the  deceased. 

Abncr  Curtis  sworn. — I  am  one  of  the  police 
officers.  I  was  at  the  house  of  the  prisoner 
before  the  surgeons  came,  and  searched  the 
house  faithfully,  and  could  not  find  any  instru- 
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ment  capable  of  inflicting  the  wound.  The 
knife,  here  produced,  did  then  exhibit  a  differ- 
ent appearance  from  that  which  it  has  now.  It 
was  bloody,  and  the  hands  of  the  deceased,  es- 
pecially at  the  roots  of  the  nails,  were  bloody, 
as  if  the  whole  of  the  blood  had  not  been 
washed  off.  He  told  me  he  had  washed  his 
hands. 

Rodman. — I  rest  the  cause. 

JVehemiah  Alleiiy  sworn  on  behalf  of  the  pri- 
soner.— I  was  the  keeper  of  Bridewell,  and 
searched  the  prisoner  when  brought  there.  I 
took  out  of  his  pocket  this  knife,  and  I  do  not 
think  it  was  materially  different  from  what  it  is 
now. 

Doctors  Cunningham  and  Stevens,  again  called 
and  examined  by  the  Court.  1 

Cunningham.  When  I  saw  this  knife,  there 
was  every  appearance  of  clotted  blood  on  the 
back  of  the  blade.  I  repeat,  that  it  is  my 
opinion  that  a  wound,  made  in  that  part  of  the 
heart,  would  occasion  instantaneous  death. 

Stevens. — I  am  confident  that  the  wound  in- 
flicted on  the  deceased,  penetrated  the  left 
ventricle  of  the  heart. 

Here  the  testimony  on  both  sides  was  closed. 
We  regret  that  our  limits  forbid  us  to  present 
to  our  readers  the  entire  arguments  of  the  emi- 
nent counsel  who  managed  and  defended  tliis 
prosecution.  We  are  constrained  to  strip  the 
speeches  of  every  embellishment,  and  subject 
them  to  a  severe  analysis.  In  the  luminous 
charge  of  the  court,  the  prominent  points  of  the 
testimony  will  be  presented. 

Sampson  and  Ogdcn. — This  case  is  involved 
in  much  doubt  and  mVstcry.  There  are  strong 
presumptions  against  the  prisoner ;  stronger  in 
his  favor.  The  benignity  of  the  law  requires 
the  jury  to  give  more  weight  to  the  former  than 
the  latter.  That  the  deceased  was  murdered 
is  admitted.  Tiie  only  question  is,  did  the  pri- 
soner murder  her  ?  The  public  prosecutor  must 
rely  on  the  strength  of  his  own  case :  he  can- 
not call  on  us  to  disprove  that  which  it  is  first 
incumbent  on  him  to  establish.  The  enquiry 
in  this  case  is,  not  who  could  have  committed 
this  murder,  if  tlie  prisoner  did  not.  The  ac- 
count the  prisoner  has  given  of  this  transaction, 
from  the  commencement,  has  been  plain,  con- 
sistent and  uniform.  It  has  substantially  cor- 
responded with  the  other  testimony  adduced  on 
behalf  of  the  prosecution.  Flight,  conceal- 
ment, and  fear,  the  inseparable  concomitants 
of  guilt,  are  expressly  negatived  by  all  the  tes 
timony.  No  motive  to  commit  this  horrid  crime 
existed.  The  proof  of  domestic  difficulties  be- 
tween the  prisoner  and  the  deceased  failed  on 
behalf  of  the  prosecution.  The  testimony  of 
M'Gee  is,  to  say  the  least,  strange  and  equi- 
vocal. It  stands  contradicted  in  various  parti- 
culars. The  doctors  disagree.  All  is  doubt 
and  uncertainty.  But  if  he  did  not  commit  this 
murder,  who  did?  We  cannot — we  are  not 
bound  to  show.    It  is  difficult  to  penetrate  into 


themysteriesof  the  case,  and  wise  and  discreet 
jurors  will  pause  and  hesitate  long,  before  they 
will  render  a  verdict  against  the  prisoner  be- 
cause he  cannot  explain  a  transaction  which 
the  public  prosecutor  has  not  done. 

Rodman. — I  shall  recur  to  the  facts  in  the 
case,  and  contend  that  they  are  inconsistent 
with  the  innocence  of  the  prisoner.  If  the 
jurors,  after  a  mature  consideration  of  all  the 
circumstances,  believe  this,  they  will  find  him 
guilty.  From  all  the  facts  in  the  case,  the  con- 
clusion is  irresistible,  that  one  of  the  three  per- 
sons, who  staid  in  the  apartment  that  night,  com- 
mitted this  murder.  It  is  clearly  established 
that  she  must  have  been  murdered  after  the 
others  had  retired  to  rest,  and  in  the  dead  of 
the  night.  The  door  was  bolted.  Neither 
Catharine  M'Gee  nor  Jane  M'Fall,  had  they 
been  disposed,  would  have  undertaken  this 
horrid  deed  in  his  presence,  for  fear  of  certain 
detection.  The  latter  woman  had  not  the 
poAver,  and  neither  of  them  had  the  least  mo- 
tive. M'Gee  and  the  deceased  were  as  inti- 
mate as  sisters.  It  is  preposterous  and  absurd 
to  suppose  that  either  of  these  women  commit- 
ted the  crime.  If  they  did  not,  he  did.  He 
has  not  produced  a  single  circumstance  either  in 
favor  of  his  character  or  in  explanation  of  the 
dark  transaction.  I  have  shown  him  in  a  situa- 
tion in  which  he  might  have  committed  the 
crime,  and  none  else  could  have  committed  it- 
I  leave  it  to  the  jurors. 

By  the  Court,  delivered  by  the  Hon.  Jonas 
Piatt.  Gentlemen  of  the  Jury. — The  prisoner 
at  the  bar  is  charged  with  the  crime  of  murder, 
committed  on  Margaret  Blake,  his  wife.  That 
a  horrid  murder,  under  the  most  aggravated 
circums^tances,  was  committed  on  this  womau, 
is  certain  :  the  great  diificnlty  in  the  case  con- 
sists in  correctly  determining-  this  important 
quesi^lon,  wbetlier  Patrick  Blake  did  commit 
this  murder?  The  law  on  this  subject  is  well 
settled.  Murder  is  defined,  the  killing  of  a 
person,  in  the  peace  of  the  people,  with  malice 
aforethought,  cither  express  or  implied  in  law. 
Whether  such  murder  was  committed  by  the 
prisoner,  depends  on  a  careful  examination  of 
all  the  facts  and  circumstances  of  this  case, 
from  which  the  jury  is  to  deduce  the  conclusion 
of  his  guilt  or  innocence. 

!  It  has  been  justly  remo.rked  by  the  counsel 
I  on  behalf  of  the  prosecution,  that  as  this  crime 
i  is  generally  perpetrated  in  secret,  where  there 
1  are  no  eye-witnesses  of  the  fact,  that  circum- 
I  stantial  evidence  must  be  resorted  to,  and  in 
various  instances  is  sufficient. 

On  this  occasion,  I  shall  not  go  minutely  into 
the  evidence :  it  has  been  particularly  stated, 
and  ably  commented  on  by  the  counsel  on  both 
sides  ;  and  must  be  fresh  in  your  recollection. 
I  shall  merely  advert  to  the  prominent  points 
in  the  case,  and  leave  it  to  your  determination, 
with  such  remarks  as  the  court  consider  its  na- 
ture requires. 
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The  story  of  this  transaction  is  short  and  sim- 
ple.   It  appears  that  the  prisoner  and  liis  wife 
lived,  in  an  obscure  situation,  in  Anthony-street, 
in  this  city.    There  were  two  women,  Catlia- 
rine  M'(^ee  and  Jane  M'Fall,  hvin;^  as  inrnate-> 
in  his  apartment.    On  the  afternoon  of  the  2'^d 
day  of  A;)ril  last,  the  docoased  was  in  bed.  and 
tlie  tvv^o  women  were  iu  the  room ;  and  she  wai 
supposed  to  have  been  in  a  state  of  intoxication. 
Between  ei^ht  and  nine  o'clock  in  the  evening 
of  the  same  day,  the  pri.Toncr  returned  homo 
from  his  labor,  and  the  deceased  was  still  in 
bed.    While  one  of  the  women  was  preparin;;' 
supper,  the  prisoner  was  near  llie  bed  for  a 
considerable  time,  and  spoke  to  his  wife,  and 
she  answered  him,  but  not  distinctly  cnoujjh 
to  be  heard  by  the  witness  M'Cree.   After  sup- 
per was  prepared,  tlie  table  was  drawn  near 
the  bed,  and  the  prisoner,  silting-  on  the  bed, 
ate  his  suj)per  wi(h  the  two  women.  Between 
nine  and  ten  o'clock,  Airs.  ]\I-Gce,  if  she  is 
entitled  to  belief,  undertook  to  bind  a  handker- 
r:hief  round  the  head  of  the  dec»>as.''d  :  and  in 
doinj;*'  this,  she  saw  blood  on  the  back  of  the 
Land.   She  inquired  of  the  prisoner  how  it  came 
there,  who  anpirily  told  her  it  was  none  of  her 
business,  and  required  her  to  let  tiie  deceased 
alone. 

They  retired  to  rest,  and  about  four  o'clock 
iu  the  morning  the  prisoner  called  out  to  the 
deceased  and  gave  the  alarm  to  the  women. 
A  lig-ht  was  procured  by  the  prisoner ;  and  after 
examining-  and  ascertaining  that  his  wife  was 
<lead,  the  prisoner  said  that  he  v.  as  a  poor  man  1 1 
that  morning.     He  called  in  a  neighboring  ' 
woman,  staid  about  an  hour,  went  for  his  son'' 
iind  brought  him,  nnd  then  went  immediately  j  | 
for  the  coroner.    There  is  nothing  unnatural  j  i 
in  tiiis  conduct,  nor  does  it  indicate  guilt.         i  j 

It  clearly  appears  tliat  he  r  ;turncd  to  the  1 
bouse,  and  continued  there  about  an  hoi>«,  be-  i 
fore  he  went  for  the  coroner;  and  in  this  part  Ij 
of  her  testimony  Mrs.  M^Gce  is  certainlv  mis-  i; 


tion,  in  the  opening,  intended  to  be  founded  on 
family  discord,  )jas  totally  failed. 

In  his  examination,  the  prisoner  haa^been  con- 
sistent. He  has  uniformly  given  Uie  same  ac- 
count of  this  transaction.  The  usual  concomi- 
tants of  guilt  are  flight — alarm — concealment. 
h  must  be  conceded  that  these  indications  of 
guilt  cannot  be  imputed  to  the  prisoner.  He 
iK'ver  denied  the  knife  was  his — he  made  no 
eiforts  to  conceal  it — he  did  not  endeavor  to 
effect  his  escape. 

There  arc  !»cveral  f.up|Kisitions  which  maybe 
framed  concerning  this  murder. 

1.  She  might  ha\  c  murdered  lierself. 

2.  She  might  have  been  mt»rdered  by  some 
person  before  the  prisoner  returned  in  tlie  eve- 
ning. 

3.  She  might  have  been  murdered  after  his 
return,  and  during  the  night;  and  this  last 
supposition  is  strongly  fortified  by  the  various 
circumstances  iu  the  case.  If  she  was  not 
murdered  before  the  return  of  tlie  prisoner, 
th.'u  the  conclusion  is  irresistible  that  she  was 
murdered  by  one  of  tiio  three  persons  wlio  staid 
in  tlial  apariment  during  the  night,  unless  she 
committed  suicide. 

All  tiie  facts  and  circumstances  in  the  case, 
forbid  the  conclusion,  either  that  fehe  was  mur- 
dered by  any  person  before  tl)e  return  of  the 
prisoner  in  the  evening,  or,  that  she  murdered 
herself  cither  before  or  after  his  return.  The 
prisoner  hiniself,  in  his  examination,  showa 
that  the  deceased  spoke  and  conversed  after  his 
return  ;  and  no  instrument  was  found  near  the 
body,  by  a\  hich  she  in/lictcd  the  wound. 

It  therefore  follows,  that  she  was  murdered 
by  one  of  the  three  persons  w  ho  staid  in  that 
room  during  the  nighi;  by  wiiich  of  them,  it  is 
impossible  to  say.  it  improbable  that  i;nmc 
other  person  in  thai  room,  beside  the  prisoner, 
rose  in  the  silence  of  the  night,  took  that  knife 
from  his  pwjket,  inflicted  the  wound,  and  re- 
turned the  weapon  to  its  place,  to  cast  the 


lalvcn.    On  this  point  she  stands  contradicted  ;  |j  odium  of  such  a  horrid  deed  on  the  prisoner; 


how  far  it  detracts  from  her  credibility  in 
other  particulars,  is  left  for  you  to  determine. 

The  two  women  agree  in  many  particulars 
in  their  testimony,  but  they  disagree  on  the 
subject  of  the  w  ife's  speaking  to  the  prisoner 
the  evening  preceding  her  death. 

The  conduct  of  Mrs.  M'Gee,  in  not  rising  in 
the  morning  immediately  on  hearing  of  the 
death,  has  been  criticised  with  much  severity 
bv  the  prisoner's  counsel :  but  it  should  bo  re- 
collected that  fear  operates  diiferenily  on  ditfer- 
ent  minds;  and,  therefore,  it  appears  to  roe 
that  this  circumstaiice  is  rather  of  an  equivocal 
nature. 

The  fair  construction  of  the  whole  testimony 
adduced,  on  the  subject  of  domestic  diiSculties, 
is,  that  they  lived  as  peaceably  together  as  is 
common  with  people  in  that  condition ;  and  I 
think  we  may  say  with  confidence,  that  the 
•Toucd  assumed  by  the  counsel  for  the  prosecu-  !^    thing  sliii  b 


What  person  this  was,  it  becomes  us  not  to  say, 
nor  is  it  necessary  to  inquire. 

Upon  the  whole,  gentlemen,  notwithstand- 
I  ing  evc-i-y  euort  to  fatliom  tliis  mj'sterious  traus- 
I  action,  and  arrive  at  truth,  we  fmd  ourselves 
j  embarrassed  with  diClculties,  and  a  painful 
doubt  rests  on  the  mind.    It  only  remains  for 
me  to  charge  you,  that  so  dark  is  the  whole 
transaction  before  u?,  and  so  involved  in  uncer- 
tainty is  this  case,  that  it  would  be  utterly  un- 
safe, on  this  testimony,  to  convict  th?  prisoner  : 
and,  when  I  say  this,  I  wish  it  to  be  distinctly 
understood,   that  I  express  the  unanimous 
opinion  of  the  court. 

The  jurors  retired,  and  in  about  five  minutes 
returned  with  a  verdict,  not  guilty. 

Bi/  the  Court. — Patrick  Blake,  you  are  dis- 
charged. 

Q'jere.    Reader,  in  this  dark  affair,  is  there  not  some- 
jtiiinU  the  curlainr 
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The  pubHc  prosecutor  may  show  tliat  stolen  goods,  not 
laid  in  the  indictment,  were  found  in  the  possession  of 
a  person  on  trial  for  a  charge  of  receiving-  stolen  goods, 
especially  when  it  appeai-s  that  those  goods  belonged 
to  the  same  person  from  u  horn  the  goods  laid  in  the  in- 
dictment were  stolen. 

Though  in  a  criminal  prosecution  the  testimony  of  the 
child  against  the  parent,  or  the  brother  against  the 
sister,  must  be  received,  if  pressed  on  either  side,  yet  a 
humane  court  ever  hears  such  testimony  with  reluc- 
tance, because,  it  is  unnatural  and  shocks  the  feelings. 

The  husband  is  a  competent  witness,  in  a  criminal  prose- 
cution, against  his  wife,  for  committinij  an  assault  and 
batteiy  upon  him. 

Though  evidence  of  barbarous  treatment  by  the  husband 
before  the  time  in  which  the  alleged  assault  was  made 
by  her,  is  inadmissible,  yet,  should  the  jury  find  her 
tjuilty,  the  court  will  receive  her  affidavit  containing- 
the  circumstances  of  such  ti-ealment,  and  mitigate  her 
puoishmoiit. 

Ye  middle-aged  and  antiquated  maidens  and 
bachelors  draw  near  and  attend,  for  the  Recor- 
der, even  to  you,  can  furnish  sweet  consolatiors. 
While  travelling  the  -thoniy  path  of  life  alone, 
you  have  often  beheld,  as  it  were  in  perspective, 
tlie  distant  horizon  which  is  to  terminate  your 
journey  overhung  with  dark  clouds.  Casting 
your  eyes  around,  you  have  beheld  the  vot3^ri(S 


of  Hymen  light  the  nuptial  torch,  recline  on 
banks  of  tlowei-s,  and  revel  in  all  the  luxury  of 
domestic  enjoyments.  At  seasons  of  gloomy 
despondency,  venting  your  sighs  of  anguish  to 
the  winds,  you  have  said,  "  How  dreary  is  the 
prospect  before  me  !  When  I  shall  have  wan- 
dered alone  through  this  even  and  uniform  path 
to  )  onder  horizon,  I  shall  have  no  companion  to 
support  my  tottering  steps.  None,  hereafter^ 
will  bear  my  name  to  future  times."  Often 
have  you  heard  of  the  sAveet  comforts  arising 
from  the  social  relations  of  father,  mother, 
brethren — where  all  was  peace,  and  concord, 
and  happiness.  Indulging  in  the  sweet  reveries 
and  splendid  visions  of  matrimonial  life,  you 
have  sometimes,  unthinkingly,  envied  others, 
and  complained  in  silent  anguish  of  your  lonely 
situation. 

Yet  despond  not :  you  then  beheld  only  the 
dark — the  bright  side  of  these  pictures;  where 
even  the  sombre  shades  in  the  one,  and  the 
vivid  hues  in  the  other,  created  illusions  not  jus- 
tified by  a  strict  inspection  of  their  original. 
Yes,  ev^en  celibacy,  uniform,  unruffled  as  it  is, 
comfortless  as  it  may  he,  hath  its  joys.  For 
though  you  have  no  offspring  hereafter  to  be  the 
comfort  and  support  of  your  dechning  years, 
though  none  may  say  to  you,  father — none,  mo- 
ther, yet  remember,  reflect,  that  you  will  never 
behold  the  day  in  which,  either  to  manifest  your 
ovrn  innocence,  or,  to  screen  yourself  from  me- 
rited punishment,  you  will  be  anxious,  like  a 
Jarvis,  to  establish  before  an  astonished  M  orld 
a  daugliter's  infamy  :  to  prove  her  perjured  from 
the  mouth  of  a  brother.    x\nd  remember,  also, 
that  though  in  the  downhill  of  life  you  will  have 
no  companion  to  soothe,  to  comfort  you  on  the 
bed  of  languishmcnt,  you  will  have  no  cruel 
monster  hke  a  Karr,  to  plant  it  with  thorns 
and  scourges  ;  none  like  a  Blake,  to  deluge  it 
with  your  heart's  blood  in  the  silent  midnight 
hour.    Listen,  then  ;  attend  and  learn  a  great 
truth,  which  religion  sanctions,which  philosophy- 
inculcates.    Good  and  evil,  sorrow  and  joy, 
pain  and  pleasure,  and  misery  and  happinesj;, 
in  the  great  circle  of  life,  are  equally  balanced 
and  inseparably  blended  with  eveiy  state  and 
condition  of  humanity. 

Phebe  Jarvis,  during  the  last  term,  was  in- 
dicted under  the  statute,  for  receiving  stolen 
goods  consisting  of  divers  articles  of  millinery, 
specified  in  the  indictment,  the  propert)^  of 
George  Brown. 

It  appeared  in  evidence  that  Brown,  the 
owner  of  the  store  from  which  the  goods  were 
stolen,  a  few  weeks  before  the  trial,  had  taken 
WUliam  Jai-vis,  the  defendant's  son,  about 
thirteen  years  of  age,  as  a  clci-k,  on  trial.  Du- 
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ring"  the  (imc  this  l^d  was  in  tlic  store,  theg-ood** 
I;iid  in  the  iiidictnicrU,  among- v.  liicli  wa?  u  piece 
f)f'  elegant  fancy  ribbon,  about  tuo  yard's  in 
IcDjjtb,  -jiid  some  rnuslin  lace,  were  stolen ;llicrc 
was  also  a  bilk  liandkerchicf,  not  l;ud  in  the  in- 
dicUnt  nt,  .stolen  from  the  store  at  the  .same  time. 
In  conseciuence  of  information  derived  from  a 
Mr.  Cox,  Brown  procured  a  search-warrant, 
and,  in  company  with  two  of  the  police  officers, 
proceeded  to  tlie  hi)use  of  the  defendant  and 
found  the  goods  concealed  in  dificrent  parts  of 
the  house  :  some  were  found  in  the  cellar,  s(»me 
in  a  large  trunk,  and  some  in  llic  garret.  The 
})iece  of  ribbon  and  the  handkerchief  before 
jnentioned,  the  defendant  claimed,  but  said 
that  she  did  not  know  how  the  goods  conlaijied 
in  the  trunk  came  there. 

Ucfore  any  testimony  \\  as  produced  concern- 
ing the  handlccrchicf,  Wilson  roiscd  an  objec- 
tion, contending  that  it  was  not  laid  in  the  in- 
dictment. 

Roilman,  contra,  insisted  to  the  court  that  the 
testimony  ought  to  be  received,  as  a  circum- 
stance to  show  the  guilt  of  the  dciendani. 

Bi/  tho.  Coitrl.  The  def(;ndant  coTdd  not  be 
found  guilt}  of  receiving  ;  t  den  goods  not  laid  in 
the  indictment,  nor  does  the  public  prosecutor 
olfcr  the  evidence  for  that  [jurpose.  He  oilers  tu 
produce  this  merely  as  a  circumstance  of  guilt 
to  be  left  to  the  jury.  We  have  decided  in  tliis 
court,  that  on  the  traverse  of  an  indictment  for 
passing  counterfeit  money,  knowing  it  to  be 
such,  the  public  prosecutor  might  show  that  the 
prisoner  passed  other  false  bills  not  laid  in  the 
indictment,  to  establish  the  scienter.  (See  Feleg 
Sirnth's  case,  ante  p.  40.)  The  reason  on  which 
this  rule  is  founded,  equally  applies  to  this  case, 
and  the  evidence  ofrbrcd  is  adinissablc. 

Charlotte  Gier,  about  sixteen  years  of  age, 
the  daughter  of  the  defendant,  »v.<s  called  as  a 
witness  on  behalf  of  tltc  prosecution. 

By  the  Court.  This  is  an  extreme  case  :  and 
aUhougli  we  cannot  say  the  witness  miiH  not  be 
sworn  to  testify  against  U^i'  mother,  we  do  think 
the  practice  of  bringing  children  into  tliis  court, 
as  witnesses  against  their  parrni5,is  fraught  with 
much  evil,    it  is  unnatural  and  shocking  to  the 

feelings  we  can  only  say  that  we  wish  it  couid 

be  otherwise. 

It  appeared  by  her  testimony  that  William 
Jarvis,  her  brother  above  named,  brouglit  the. 
goods  to  her  mother,  w^ho  received  tlieni  and 
concealed  a  pai  t  in  the  cellar ;  and  tliat  about 
the  time  Brown  came  in  searcli  of  the  goods, 
her  mother  threatened,  that  ?/^.s•4.^i  confessed  anij 
thins:,  she  would  murder  her.  Shortly  after,  slie 
left  her  mother's  house  and  went  to  live  at  the 
house  of  Brown,  the  prosecutor,  where  she  then 
resided.  It  appeared  by  other  evidence  that 
some  of  the  stolen  articles  were  found  in  the 
bed-rclom  in  which  Charlotte  slept. 

The  defendant's  counsel  called  a  great  num- 
ber of  witnesses,  who  concurred  in  showing  the 
chai-acter  of  the  daughter  infamous.  They 


proved  that  '.lie  was  not  (.nly  a  grerd  liar  hut  a 
thief;  and  that  hhe  wsis  jjut  entitled  to  belief 
under  oath.  They  further  showed  the  general 
character  of  the  mother,  for  honesty,  good,  and 
•  that  she  had  fretpiently  chastised  her  daughter 
f(jr  stealing. 

Willinm  Jan  is,  the  brother,  wns  then  called 
as  a  witness  on  behalf  of  the  defendant,  to  prove 
his  sister  perjured.  The  court  expressed  a 
marked  repugnance  to  this  lestunony,  for  the 
reason  signed  when  the  testimony  of  tin 
daughter  was  otfered. 

On  being  sworn,  this  lad  slated  that  he  never 
took  an  article  ot  the  goods,  stolen  from  the 
store.  W  bile  in  the  stoj  e,  his  sister  came  once 
to  see  him,  and  came  within  the  c<junter  and 
looked  at  some  goods.  She  had  at  dilferent 
times  tried  to  peri-uade  him  to  steal  goods  from 
the  «^tore,  which  he  refused  to  do.  It  clearly 
appeared,  however,  even  by  the  boy's  own  sto- 
ry, fortified  by  strong  circumstances  v/hif;h  fur- 
tlier  appeared  on  the  trial,  that  had  slie  stolen 
the  goods,  he  knew,  or  ought  to  have  known  it. 
He  was  in  the  store  during  her  continuance; 
the  [  icce  of  libbon  before  /nentioned,  was  cut 
in  a  pe<-uliar  manner  from  a  roll  of  ribbon  pro- 
duced on  the  trial,  and  the  cut  precisely  coin- 
cided ivhen  the  pieces  were  brought  together. 
The  ribbon  was  laid  in  the  store,  within  a  door 
with  window  lights,  which  door,  from  its  situa- 
tion, could  not  well  be  openec'  without  the 
knowledge  of  one  who  attended  the  store. 

In  short,  tlie  whole  complexion  of  the  case 
was  dark  on  the  side  of  son  and  daughter ;  tx- 
trtincbj  dov.ht/ul  on  that  of  the  motlicr. 

His  honor  the  ma}  or  charged  the  ,hity,  that 
whatever  nnght  be  their  suspicions  of  tiie  de- 
fendant's guilt,  arising  from  the  circumstance 
of  her  clainiing  a  part  of  the  goods,  there  was 
no  evidence  to  show  that  .she  received  them, 
except  the  testimony  of  the  daughter  which 
ought  to  be  utterly  di^carded. 

His  honor,  after  recapitulating,  and  comment- 
ing on,  tlie  facts  and  circumstances  of  the  case, 
concluded,  by  expressing  a  decided  conviction, 
that  it  would  be  the  safest  couj.^.e  to  acquit  the 
defendant.  The  jury  pronounced  her  not  guilty, 

.Tames  Karr,  during  the  last  term,  was  indict- 
ed, tried,  found  guilty,  and  sentenced  by  the 
court  to  imprisonment  in  bridewell,  for  one 
year,  for  an  assault  and  battery,  committed  un- 
der peculiar  circumstances  of  brutahty,  on  Eli- 
zabeth Karr  his  wife. 

She  appeared  in  court,  as  a  witness  on  behalf 
of  the  prosecution  ;  not  in  that  fictitious  drapery 
of  sutrering  displayed  by  the  novelist,  but  in 
all  the  dignity  of  real  distress.  Her  weak  tot- 
tering limbs,  scarce  sustained  a  feeble  frame 
bowed  down  with  sorrow,  and  her  pale  emaci- 
ated countenance,  her  weak  tremulous  voice — 
nay,  her  whole  appearance,  strongly  manifest- 
ed that  she  had  drank  deep  of  the  bitter  cup  of 
affliction. 
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She  told  tiic  court  and  jury,  that  she  liad  been 
mitrried  twelve  years,  and  had  four  ciiildrcn, 
whom  she  had  made  every  exertion  to  support 
^nth  her  est  nin^s  as  a  tayloress.  For  several 
years,  their  father  had  done  nothing-  for  their 
support,  hut,  on  the  contrary,  had  taken  from 
the  family  her  hard  earnings,  and  cxj)cnded  the 
same  in  liquor;  and  that  he  was  addicted  to 
the  most  excessive  intoxication.  He  had  often 
beaten  and  abused  lier  iu  the  must  scandalous 
manner. 

Among-  other  acts  of  cruelty,  at  a  particular 
time  which  she  mentioned,  when  she  was  in  a 
very  low  state  of  health,  without  the  least  pro- 
vocation, he  struck  and  beat  her  severely,  and 
kk  r:'}d  her  in  the  bread ;  since  wliich  time,  she 
has  not  been  well,  and  she  expressed  her  fears 
that  she  should  never  reg-ain  her  health,  and 
be  able  to  support  her  children. 

The  court,  in  pronouncing"  sentence,  expati- 
ated on  the  enormity  of  his  conduct,  which  he 
heard  witli  apparent  indilTerence. 

Elizabetli  Trenor  was  indicted  for  an  assault 
and  battery,  committed  on  Owen  Trenor. 

It  appeared  from  the  evidence  of  Owen,  that 
about  three  months  ago,  he  lived  with  Eliza- 
beth his  wife  and  their  famil} ,  consisting-  of 
four  young-  children.  By  reason  of  divers  ma- 
trimonial jangles,  as  we  had  a  right  to  infer, 
they  mutually  agreed  to  separate  :  and  Owen, 
who  is  a  baker,  had  removed  to  Corlaer's  Hook, 
to  carry  on  his  business.  Elizabeth,  as  she  al- 
leged, had  sent  $8.50  to  the  bake-house  to  y.m-- 
rhase  a  barrel  of  flour,  wliicli  was  of  t})at  price. 
The  money  (whatever  wns  the  •amount)  came  into 
the  hands  of  one  of  Owen's  journeymen  ;  and  the 
result  was,  that  Owen  refused  to  let  the  Hour 
j^o,  on  the  ground  that  she  had  not  sent  enough 
v.'ithin  $0.50.  He  alleged  that  she  h-ad  only 
^eut  $8.  She  went  to  Owen's  bake-house  for 
the  money,  and  he  refused  to  return  her  more 
liian  $  A  quarrel  ensued,  the  event  of  which 
wa>.  that  Eiiz-abelh  cast  a  stone  with  such  vio- 
lence against  Owen's  head  that  it  liked  (as  a 
Yankee  would  say)  to  have  knocked  him  down. 

VVhei-eu])on  Owen  waxed  wroth :  and  from  a 
stoop  on  high,  whereo.n  he  icas  perched  when 
the  stone  was  cast,  flew  down  (o  seize  his  pvey 
in  h'li  tafoju.  Elizabeth  fled — he  pursued — And  ' 
as  witen  a  pigeon-hawk,  watching  from  a  stately 
cedar,  e3])ics  a  cooing  dove  with  hei-  tendei- 
mate  telliiig  her  tale  of  love,  which  borne  on 
ihe  wing  of  zepliyr,  reverberates  through  the 
grove,  he  suddenly  cuts  the  air,  and  descends  to 
seize  his  feeble  prey— she  flies  with  trembling 
wing — or,  as  when  a  timorous  doe,  on  tlie 
rugged  hills  of  Chenango,  pursued  by  four  and 
two-legged  blood-hovmds,  leaps,  and  flies,  and 
winds  along  the  silent  glen,  and  seeks  the  in- 
most recesses  of  the  forest  to  avoid  her  relent- 
less pursuers  ;  responsive  echo,  from  the  moun- 
tain-side, bears  the  horrid  yells  through  (he 
plains  of  pine  below— or,  a?  when,  iu  the  days 


of  Moses,  be  who  had  shod  blood  flow  to  one  of 
the  cities  of  refuge,  to  escape  the  pursuer — 
even  so  did  Owen,  pursue^  even  sodidElizabet.h 
III/,  and  seek  refuge  in  the — market.  Tiiere, 
even  there,  shc^  sought  security,  and  not  in  vain. 

Not  being-  able  to  take  vengeance  on  a  ivo- 
man  at  liiat  time,  he — did  not  tell  us  what  he 
did,  but  imagination  will  fill  the  chasm  : 

{Oivcn,  sliakir.g  and  rubbing  his  sore  pate  in 
great  wraili) 

*'  A]<  I  well  sJiaW''  you  "  remember, 
"  W'iih  l>iiter  sighs"  this  "  dmy."  ' 

[Elizabeth J  laughing") 

"  Why  Owrn  didst  thou  leave  me?" 
With  iiic:  why  dou'tyou  stay  ? 

Some  of  the  above,  we  grant,  is  dehors  the 
re.''ordj  but  we  v/iii  now  proceed  to  matters  of 
fact. 

"  Kor  not  in  Fancy's  maze  we  wander  long,"  • 
*'  IJut  ofco})  to  frutii"  ill  the  I'lill  tide  of  song'. 

Wilson  ,and  Price  raised  an  objection  to  the 
evidence  of  the  husband  against  the  wife.  They 
contended  that  the  admission  of  the  testimony 
of  the  wife  against  her  husband  was  an  excep- 
tion to  the  general  lule  ;  the  reason  of  which 
exception  was,  that  the  wife  was  the  "  weaker 
vessel"  and  subject  to  the  abuse  of  the  husband. 
But  the  rule  was  not,  and  ought  not  to  be,  re- 
ciprocal, bec-ause  the  reason  ceased  in  a  case 
where  the  husband  m  as  the  prosecutor.  The 
coun?:cI  knew  of  no  adjudged  case  in  favor  of 
the  admission  of  such  testimony.  They  doubt- 
ed wiiGther  such  a  case  could  be  found  in  the 
books. 

They  also  offered  to  show,  that  the  general 
conduct  of  Owen  towards  Ehzabeth,  while  they 
lived  together,  had  been  brutal,  and  that  he  had 
frequently  beaten  her  with  cow-skins  and  horse- 
whips. 

Four  children,  the  ofl^spring-  of  this  happy 
pair,  were  exhibited  in  full  view  of  the  court 
and  jury,  as  dramatis  pcrsonce  in  the  play;  and 
it  appeared  that  Elizabeth  supported  them.  The 
husband  said,  however,  that  she  retained  the 
children  against  his  will. 

By  the  Court.  The  rule,  tliat  the  husband 
and  Vr  ife  shall  not  give  evidecce.for  or  against 
each  other,  applies  to  civil  cases  ;  the  reason  of 
which  is  that  domestic  peace  may  be  preserved 
inviolate.  ''  But  there  is  an  exception  to  this 
rule  in  criminal  prosecutions,  the  reason  of 
which  exception  is  not,  we  apprehend,  because 
the  one  is  weaker  or  stronger  than  the  otiier, 
but  because  there  is  a  necessity  of  preserving 
the  peace,  which  it  would  be  impossible  to  do, 
should  the  testimony  of  that  person,  on  whom 
an  outrage  had  been  committed,  be  excluded. 


*  "  And  they  shall  be  one  flesh."  Genesis,  chap, 
ii.  24th  verse.  "  Nemo  in  propria  causa  testis  esse  de- 
bet"— "  Nemo  tenetur  se  ipsum  accusare."  No  man 
should  be  a  witness  for  himself— No  man  is  bound  to  ac- 
cuse himself.  Law  maxims.  1  Black.  Cora.  443,  444. 
Do  you  want  better  authority  ?— ifrp. 
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Tho  wife  ha*;,  tlirrrlbrc,  iinirormly  born  aclmit- 
tod  against  the  Imsband,  >vhf:rc  a  personal  inju- 
ry lias  been  rommiUcd  on  her.  There  is  no 
reason  why  the  rule,  ari  between  the  sexes, 
sliouhl  nut  b«;  roniprocul. 

The  (;\  iflcnre  oflVrcd  on  behalf  of  Ihe  defend- 
ant h  cleorly  inadmissibi*' :  but  if  the  facts  sta- 
led by  the  defendant's  eounsel,  relative  to  the 
bnilnhty  of  tho  hus[)and,  are  l.iitl  before  tiie 
court  by  her  nfridavit,  we  do  not  liesitate  to  say, 
that  should  the  jury  find  her  g-uilty,  which  we 
think  it  will  be  (heir  duty  to  do,  should  they 
believe  the  testimony,  her  punishment  will  re- 
ceive from  the  court  g-i  cat  mitiir-ation. 

At  the  same  time  we  do  say,  that  we  tliink 
that  this  prosecution  ouglit  never  to  liavc  been 
broug-ht  before  this  court. 

She  was  found  {guilty  by  the  jury,  and  fined 
six  cents  by  the  court. 

MARY  H  VGr.RTY,  SARATT  KELLY  & 
ELIZA  TIIURSTOWS  CASES. 

Where  eitlier  a  man  icfl  or  a  single  man  is  rt»bbcd  of  his 
prop»'r(v  at  a  house  of  ill  l"am<',  the  least  he  can  ."ay  is 
the  better  ;  by  piosrrutin;^  t!ie  tliicf  he  |)ublishe»  his 
own  infamy  ami  renders  liim-^elf  ridiculous. 

Mary  Hag-crty  was  indicted,  tried  and  found 
guilty  of  Grand  Larceny,  in  stcalinii:  a  double 
cased  silver  watch,  of  the  value  of  $20,  the 
projierty  of  Benjamin  lloq^hland. 

The  prosecutor,  a  married  man  in  this  ritv, 
on  theni^htof  the  thirteenth  day  of  June  last, 
between  the  hours  of  eleven  and  two  o'clock, 
was  in  a  house  of  ill  fame  in  Market-street, 
which  he  called  an  r>(linn;-hottsc,  and  called  for 
somethinc:  to  eat  and  drink,  and  fell  asleep  in  hi-, 
chair.  While  in  this  situation  he  had  the  watch 
and  about  five  dollars  in  money  taken  from  his 
pocket. 

It  appeared  that  the  prisoner  was  in  the  hou.«e 
at  the  time,  and  one  of  the  watchmen  bcii'.g' 
called,  she  was  apprehended.  She  first  deni- 
ed any  kuoM  lcd^e  of  the  watch  ;  but  when 
about  being;  carried  to  Bridewell,  g-avc  informa- 
tion, that  it  was  concealed  under  the  floor,  alle- 
ging:, that  another  woman  had  given  it  to  her, 
telling-  her  that  she  obtained  it  f-om  her  hus- 
band. The  g-uilt  of  the  prisoner  was  clear  ; 
that  of  the  prosecutor  not  less  so.  Hopping 
and  White  (see  ante,  p.  6  and  50)  were  country- 
men, ignorant,  perhaps,  of  the  city  ;  but  no 
excuse  can  be  made  by  an  inhabitant  of  this 
city,  and  the  head  of  a  famil}-,  even  for  going 
into  an  eating-house  of  this  description  at  un- 
seasonable hours,  unless  he  is  unable  to  get 
supper  at  home. 

Sarah  Kelly  and  Eliza  Tlmrston,  two  of  the 
blooming  Helens  of  Corlaer's  Hook,  were  in- 
dicted for  stealing  a  pocket-book  containing 
$5.50,  the  property  of  Jeremiah  Chadwick. 

Though  sullied  and  dishonored,  they  appear- 
ed on  the  trial,  in  every  point  of  view,  not 


even  lionesty  excepted,  to  gjealer  adrantajc 
than  their  accu.scr. 

About  a  fortnight  before  the  trial,  on  the  Sab- 
hoth,  hfi  went  on  a  visit  to  that  part  of  the  city, 
and  was  with  the  prisoners,  and  while  asleep, 
and  in  a  state  of  intoxication,  (according  to  his 
own  account)  lost  the  money.  He  was  so  much 
intoxicated  that  he  did  not  knov/  whether  he 
had  the  pocket-book  at  the  time  he  laid  down  or 
not.  W  itnesses  were  produced  on  behalf  of 
the  prisoners,  who  prr>ceeded  far  in  establish- 
ing tlicse  facts,  that  the  prosecutor  had  the  pre- 
ceding night  delivered  to  one  of  thcic  damsels 
his  pock(;t-book  with  the  contents;  and  tliat 
\\  bile  he  was  in  the  situation  above  described, 
the  money  was  used  in  common  between  them 
with  the  consent  of  the  prosecutor. 

After  a  pertinent  speech  from  IV.  B.  Graham, 
counsel  for  the  prisoners,  and  the  f.harge  of  the 
court,  the  prisoners  were  immediately  acquit- 
ted. 

Mary  Hagcrty  was  sentenced  to  the  state- 
prison  for  three  years. 

(rapk — BL  KG  I.  A  nr.) 
TERRY  SCANDLLX      JOHN  ANDER- 
SON 

Were  indicted,  tried,  found  guilty  and  sen- 
tenced to  state-prison  for  life.  Scanulin,  a  bold, 
hardened  wretch,  apparently  tv/chty-five  years 
of  age,  for  a  rape  committed  on  a  married  lady 
sixty-one  years  of  age,  residing  in  tlie  ninth 
ward  of  this  city. 

On  the  2f)th  of  June,  at  about  dusk,  the  pri- 
soner came  to  the  house  of  the  lady,  whose  hus- 
band was  absent,  and  no  person  else  about  home. 
The  house  stood  at  some  distance  from  the  road 
and  the  old  gentleman  and  lady  had  been  in  the 
habit  of  keeping  a  house  of  entertainment. 
The  prisoner  brought  a  trunk  and  asked  for 
lodgings,  and  the  old  lady  went  in  a  room  above, 
w  here  she  designed  the  prisoner  should  lodge, 
to  shut  the  windows.  Tlie  pri-oner,  unper- 
ceived  by  her,  followed  after,  and  immediately 
j  laid  violent  hands  on  her;  and  notwithstanding 
j  her  screams  for  assistance,  and  every  effort  she 
could  make  to  prevent  him,  he  succeeded  in 
accomplishing  his  purpose.  He  then  left  the 
chamber  precipitately,  took  his  trunk,  and  was 
about  making  out  of  the  yard  just  as  the  old 
gentleman  was  returning  in  his  waggon.  On 
receiving  intelligence  of  the  prisoner  s  conduct 
from  the  lady,  who  followed  the  prisoner,  the 
old  gentleman  seized  him,  and  after  a  violent 
struggle,  wherein  the  prisoner  attempted  to 
choke  the  old  man,  he  succeeded,  at  length, 
with  the  assistance  of  others  who  hapj>ened  to 
pass  along,  in  securing  the  prisoner.  Marks 
of  violence  on  the  arras  and  breast  of  the  lady, 
in  her  endeavors  to  avoid  the  outrage  by  cling- 
ing to  an  upright  post  in  the  chamber,  were 
proved,  and  not  a  doubt  remained  of  the  guilt^ 
of  the  prisoner. 
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He  was  defended  with  great  ability  by  his 
counsel,  Mr.  Price  ;  but  as  this,  from  its  nature, 
is  a  crime  of  peculiar  delicacy,  we  present  the 
circumstances  in  a  g'eneral  point  of  view  to  the 
public,  and  avoid  a  minute  detail  of  facts. 

This  offence  speaks  for  itself,  as  the  court 
observed  in  pronouncing  sentence. 

John  Anderson,  a  slave,  was  indicted  for  a 
burglary,  committed  by  entering  the  house  of 
a  Mr.  Kennedy  on  the  night  of  the  29th  day  of 
June  last,  and  steahng  from  the  store  about 
sixteen  dollars  in  silver  coin  and  corporation 
bills.  The  prisoner  broke  one  of  tlie  cellar 
windows ;  and,  after  entering,  m.ade  his  way 
into  the  store  above.  The  burglary  was  clear- 
ly proved ;  and  in  his  examination  before  the 
police,  he  confessed  the  same. 

(forgery.) 

BARTRAM  GALBRANT'S  CASE. 

Rodman,  Counsel  for  the  prosecution. 
Hawkins,  Counsel  for  the  prisoner. 

Where,  a  man,  on  his  arrest  by  the  officers  of  the  poh'ce, 
attempts  to  conceal  or  destroy  a  counterfeit  bank  bill 
which  he  has  in  his  possession,  and  refuses  to  g:ive 
any  account  of  himself,  or  to  tell  ais  name,  and  after- 
wards there  is  found  in  his  portmanteau,  between  live 
and  six  thousand  dollars  in  counterfeit  bills  on  diflerent 
banks  in  the  United  Slates,  on  the  traverse  of  an  indict- 
ment ag^ainst  him,  for  having;  in  his  possession  forged  or 
counterfeit  bank  bills  with  an  intention  to  utter  or  pass 
the  same,  knowing  them  to  be  counterteit,  the  above 
circumstances  are  proper  evidence  to  be  left  to  the 
jurj'  to  show  such  intenlion. 

It  seems  that  in  such  a  case,  even  had  it  appeared,  or 
shouM  the  jury  believe,  that  the  prisoner  was  a  whole- 
sale dealer  in  counterfeit  bills  and  intended  to  sell  them 
as  such,  he  is  not  the  less  gviilty  undor  that  section  of 
the  statute  on  which  the  indictment  is  founded.* 

The  prisoner,  during  the  last  term,  was  in- 
dicted under  the  ninth  section  of  the  act,  enti- 
tled "  An  act  to  prevent  forgery  and  counter- 
feiting," for  having  in  his  possession,  with  an 
intention  of  uttering  and  passing-  the  same, 
three  $5  and  two  $10,  counterfeit  bills  on  the 
Bank  of  New- York,  two  $10  bills  on  the  Me- 
chanics' Bank,  one  $1.50  bill  on  the  State 
Bank  of  Xew-York,  two  $10  bills  on  the  Balti- 
more Bank,  three  $5  bills  on  the  Bank  of  Dela- 
ware, three  $3  on  the  Bank  of  Wilmington, 
three  $3  bills  on  the  Farmers'  and  Mechanics' 
Bank  in  Philadelphia,  and  two  $3,  and  two  $.> 
bills  on  the  New-Brunswick  Bank,  and  three 
$5  bills  on  the  Bank  of  North  America. 

It  appeared  that  on  the  eightli  day  of  May 


*  "  That  if  any  person  shall  have  in  his  possession,  or 
receive  from  any  other  person,  any  forged  or  counterfeit 
promissory  note  tor  the  payment  of  money,  with  inten- 
tion to  utter  or  pass  the  same,  or  to  permit,  cavse  or  pro- 
cure the  same  to  he  uttered  or  pissed,  with  intention  to 
defraud  any  person  or  body  politic  or  coi-porate  whatso- 
ever, knowing  the  same  to  be  forged,  etc.  being  convicted, 
€tc.  shall  be  deemed  guilfv  of  felonv."  ,'1  Vol.  N  R  L 
p.  406,  sec.  9th.)  '  '  ' 


last,  at  about  12  o'clock  at  night,  Jacob  Hays, 
with  several  other  police  officers,  came  sudden- 
ly upon  the  prisoner  in  Henry-street,  in  this  city, 
and  when  about  arresting  him,  tlie  prisoner  sud- 
denly put  some  paper  in  his  mouth,  which  one 
of  the  officers  heard  crumple  in  his  hand  like  a 
new  bank  bill.  He  Avas  thrown  immediately  on 
the  pavement,  and  the  officers  choked  him  and 
forced  out  of  his  mouth  a  quid  of  tobacco,  which 
was  then  found,  and  on  securing  hira,  and  soon 
after,  with  a  light,  examining  the  place  where 
his  head  lay  on  the  pavement,  they  found  one  of 
the  above-mentioned  bills  of  §5  on  the  Bank 
of  New- York  rolled  up,  wet  and  besmeared 
with  tobacco  juice.  The  bill  was  produced  on 
the  trial,  attached  to  the  written  examination. 
He  made  some  considerable  resistance  whenar- 
I  vested,  and  refused  to  tell  his  name  or  to  give 
.  any  account  of  himself.  The  officers  searched 
him  and  found  about  $  10  in  good  money  on  him, 
and  a  small  key  attached  to  a  watch  chain, 
which  key  suited  a  pair  of  portmanteaus  here- 
after mentioned  belonging  to  the  prisoner. 

After  the  arrest,  the  officers  went  on  board 
the  sloop  Lady  Madison^  capt.  Joshua  Parker, 
from  Albany,  and  found  in  a  portmanteau  be- 
longing to  the  prisoner,  between  5  and  $6000 
in  counterfeit  bills  on  the  different  banks,  and 
of  the  denominations  aforesaid.    These  bills 
were  packed  up  xcry  close,  and  lay  beneath 
some  dirty  clothes.     The  bills  were  produced 
on  the  trial,  and  were  executed  in  a  superior 
style.    They  were,  to  use  the  words  of  the  pri- 
j  soner's  counsel,  truly  IMerino ;  and  without 
!  the  strictest  scrutiny,  even  good  judges  were 
{  liable  to  be  deceived  by  them. 
I     The  prisoner  came  on  board  capt.  Parker's 
j  sloop  at  Albany,  with  his  baggage,  and  after 
his  arrival  in  this  city  requested  the  captain 
to  permit  him  to  remain  on  board.    The  cap- 
tain gave  liim  permission,  and  the  prisoner  did 
not  take  lodgings  elsewhere,  until  his  arrest. 
!  He  told  tlie  captain  that  he  came  from  the 
!  southward,  which  was  the  only  account  of  the 
i|  prisoner's  residence  that  appeared  on  the  trial. 
{     Hawkins  contended  \  Aove  the  court  and 
I  jury  that  tlie  prisoner  ouglit  to  be  acquitted  on 
two  grounds  :  1.  The  circumstances  in  the  case 
v/ere  not  sufficient  to  show  tliat  it  was  liis  inten- 
tion to  pass  these  bills.    It  did  not  appear  that 
he  offered  to  exchange  or  pass  any  money  of 
the  description  laid  in  the  indictment,  and  with- 
out that  circumstance  how  could  the  jury  ra- 
tionally infer,  that  he  intended  to  pass  the  bills? 
But,  2.  The  jury  must  be  satisfied  that  he  in- 
tended to  utter  and  pass  the  bills  a-s  i^-cmdne  2vA 
true  bills.    Should  they  believe  that  it  was  (he 
I  intention  of  the  prisoner  to  sell  or  exchange 
these  bills  not  as  money  butas^ooc?*,  according 
to  the  principles  of  the  law  and  a  decision  of 
this  court,  the  jury  would  be  bound  to  acquit  the 
prisoner. 

He  averred,  tliat  it  was  the  prevailing  prac- 
tice, ^ong  counterfeiters,  to  sell  goods  of  the 
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description  laid  in  the  indictment,  at  different 
prices,  accordinj*-  to  tlieir  quality.  The  quality 
of  bills  laid  in  the  indictment  was  denominated 
jyierino.     Some  g-oods  were  of  a  coarse,  and 
some  of  a  still  coarser  quality.    There  were 
aJso  wkole/i  lie  and  retail  dealers  eng3.gcd  in  this 
traffic.    The  wholesale  dealers  did  not  pretend 
to  utter  or  pass  these  bill,  as  money,  but  asgoods 
which  (hoy  may  houfdly  sell  at  a  hif^her  or  low- 
er pricr,  arroiding  to  the  quality  and  state  of 
the  market.    The  rt'lail  deulf.rs,  or  those  who 
passed  and  distributed  these  bills  as  true,  know- 
ing: Iho.Ti  to  befal^e,  came  wirhm  the  provisions 
of  Ihc  statute  ;  but  persons  who  sold  larg-e  quan- 
tities of  these  bills  at  a  discount  as  falne  money 
r.ould  not  by  any  possibility,  be  ctnisidered  as 
coming-  within  the  statute.     This  had  been  dc- 
tiided  in  a  case  tried  in  this  court  before  the 
Kecorder,  where  it  appeared  that  a  man  had  sold 
3  counterfeit  $10  bill  as  such,  and  not  as  g-ood 
money.    The  court  then  directed  him  to  be 
acquitted. 

By  the  Court.  T)\?d  was  a  case  where  a 
man  was  indicted  for  pa.ssini;,  a.s  Irxie^  a  false 
counterfeit  bill,  knowing-  it  to  be  false,  and  the 
evidence  was  that  he  pa  sed  it  as  a  false  hill. 
There  the  proof  did  not  support  the  indictment. 

llodman  admitted,  that  the  mere  possession 
of  counterfeit  bills  would  not  be  sulficicnt  to 
cstabJisii  a  felonious  intention  ;  but  he  urged  to 
tbe  jury  th-at  there  were  strong-  circumsiauces 
in  this  case  inconsistent  with  the  innocence  of 
the  prisoner. 

1.  IVo  honest  man  -would  have  in  his  posses- 
siou  so  large  a  quantity. 

2.  If  innocent,  why  attempt  to  conceal  and 
destroy  a  false  bill  ^ 

3.  Why  refuse  to  (cU  his  name  or  to  give 
any  account  of  himself  to  the  pol  ce-otficers  ? 

He  contended,  that  under  the  indictment  it 
tras  wholly  immaterial,  wliether  it  v/as  the  inten- 
tion of  tlxe  prisoner  to  pass  these  bills  as  true 
and  genuine,  or  to  sell  them  by  wholesale  as 
J^lerino  goods.  In  the  latter  case,  the  mischief 
was  the  greater,  and  the  oil'ence  would  be  not 
the  less  repugaani.  to- the  provisions  of  the  sta- 
tute. Can  it  be  denied,  that  if  in  this  case  the 
prisoner  had  sold  to  any  person  these  goods  as  ! 
fahe,  that  it  must  have  been  with  an  intention 
to  permit,  cause  or  procure  the  same  to  be  ut- 
tered and  passed  as  true,  with  an  intention  to 
defn.u.^,  in  the  words  of  the  act? 

His  honor  the  Mayor  charged  the  jury,  that 
the  circumstances  of  guilt,  in  this  case,  detailed 
iu  the  tsstunony,  were  very  strong  against  the 
prisoner.  Should  the  jury  believe  that  the 
prisoner  had  these  bills  in  his  possession  v,-ith 
an  intention  of  uttering  or  passing  them  either 
as  true  or  false  bills,  it  would  be  their  duty  in 
either  case,  to  find  him  guilty.  If  it  was  his  in- 
tention to  pass  and  utter  them  sisfalse  bills,  the 
object  and  intention  was  to  permit,  cause  or  pro- 
cure the  same  to  be  passed  by  othei*s  to  defraud  ; 
^nd  the  prisoner  vrouH  tail  within  the  eipress 


provisions  of  the  statute  on  which  the  indict- 
ment was  founded. 

He  was  found  guilty  by  the  jury,  and  ben- 
teuced  to  the  state-prison  for  12  years. 

(forgery.) 
THOMAS  M'KEE'S  CASE. 
The  prisoner,  who,  from  appearance,  is  a 
raw  clownish  chap,  a  fit  instnimcnt  to  answer 
the  purposes  of  greater  rogues,  was  indicted, 
tried,  and  found  guilty,  during  the  last  term,  of 
having  in  his  possession,  with  an  intention  of 
passing  the  same,  between  0  and  $700  in  coun- 
terfeit bills,  the  pj-incipal  part  of  which  were 
$30  bills  on  the  Bank  of  Pennsylvania,  dated 
Feb.  28,  1812,  and  $20  bills  on  the  Hank  of 
iVorth- America,  dated  June  19,  1G13,  all  whicii 
were  badly  executed. 

Hugh  Spencc,  one  of  Uie  marshals,  first  found 
the  prisoner  at  the  grocery  of  John  INMvebbon, 
at  Corlaer's  Hook.    He  ofTercd  M'Kcbbon  one 
of  the  $'jO  bills  laid  in  the  indictment,  and 
while  be  was  examining  the  bill,  the  prisoner 
snatched  a  part  from  bis  hand,  and  a  part  re- 
mained.   Aften\ai-ds,  the  marshal  seized  the 
prisoner  near,  or  under,  one  of  those  sand  banks 
in  the  eastern  j>art  of  the  city,  where  he  was 
solitarily  engaged  in  counting  this  false  money 
on  his  knee.    When  arrested,  he  offered  Uie 
I  marshal  different  sums  in  money,  until  he  rose 
j  to  $200,  if  the  marshal  would  let  him  go ;  but 
I  declared,  with  an  oath,  he  would  offer  no  higher. 
I     His  guilt  was  clearly  established,  and  he  wa.s 
I  sentenced  to  tlie  State  Prison  for  seven  years. 


I        JOEL  STLRDIVAXT'S  CASE. 

i  Rodman,  Counsel  for  the  prosecution. 

j  Dr.  Graham  and  Simo>s,  Counsel  for  the  pri- 

I  soner. 

:  In  a  criiTiinal  prosecution,  after  the  testimony  is  dosed 
on  both  side*,  and  the  counsel  on  behalf  of  the  prisoner 

;  have  submitted  their  remarks  to  the  jun-,  the  public 
prosecutor  will  be  permitted  to  introduce  materia!  evi-. 
dence,  should  it  appear  to  the  court  that  such  evidence 
is  newly  discovered,  and  that  he  w  as  not  previously  ap- 
prized of  its  existence. 
It  seeius,  that  at  any  stage  in  the  prosecution,  before  the 
jury  has  retired  to  deliberate,  the  prisoner  has  a  right 
to  introduce  newly  discovered  evidence;  but  in  favor 
of  the  prosecution,  it  rests  in  the  discretion  of  the  court, 
who,  in  the  exercise  of  such  discretion,  will  be  caretul 
that  the  rights  of  the  prisoner  shall  not  be  theitby  pre- 
judiced. 

The  greater  resemblance  there  is  between  counterfeited 
and  true  bills,  the  greater  the  crime  in  the  counterfeit- 
er, and  persons  engaged  in  their  circulation. 
The  prisoner,  a  young  man  of  about  twent)'- 
four  years  of  age,  of  a  light  delicate  com- 
plexion and  good  external  appearance,  was 
indicted  during  the  last  term,  for  the  forgery  of 
two  bills  of  $100  each  on  the  Mechanics'  Bank 
of  tlie  city  of  Philadelphia,  dated  January  6th, 
1815,  payable  to  W.  P.  Nive~S.  Wilcox, 
cashier,  and  J.  Parker,  president.    In  addition 
to  the  count  for  the  forgery  of  these  bills,  the 
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indictment,  in  two  subsequent  counts,  under 
the  seventh  and  ninth  sections  of  the  act,  charg- 
ed the  prisoner  with  falsely  uttering-  and  pass- 
ing the  same,  and  having  them  in  his  possession 
with  an  intention  of  uttering  and  passing  the 
same  to  defraud,  &c. 

It  appeared  in  evidence  that  Russel  H.  Ne- 
vius,  a  broker,  in  this  city,  who  had  been  engag- 
ed in  the  business  of  exchanging  and  discount- 
ing bills  on  the  different  banks  prenous  to  the 
twenty-fifth  day  of  May  last,  had  been  apprised 
by  one  of  his  correspondents  that  there  were 
spurious  bills  of  $100,  on  the  bank  above  men- 
tioned, in  circulation.  On  that  day,  the  prisoner 
came  to  his  office  with  the  bills  laid  in  the  in- 
dictment, and  enquiring  whether  the  bills  were 
genuine,  offered  the  same  for  discount.  From 
the  account  he  had  previously  received,  Nevius 
knew  immediately  that  they  were  counterfeit, 
and  refused  to  discount  them.  The  prisoner 
said  that  he  came  from  Philadelphia,  and  that 
he  obtained  the  bills  eight  or  ten  miles  west  of 
that  place,  of  a  stranger,  at  an  even  rate  of  ex- 
change, for  western  bills.  He  did  not  wish  to 
p;^ss  them  if  they  were  counterfeit.  The  pri- 
soner said  that  there  was  no  person  in  the  city 
whom  he  knew,  and  that  he  had  an  uncle  who 
lived  in  New- Jersey.  Afterwards,  he  saW  that 
his  uncle  was  in  this  city,  and  requested  Nevius 
to  let  him  see  his  uncle ;  but  Nevius  refused, 
believing  that  the  uncle  was  a  confederate  with 
the  prisoner.  Nevius  requested  the  prisoner 
to  accompany  him  to  the  police,  without  diffi- 
culty, to  Which  he  assented,  and  the  prisoner 
did  not  in  liis  countenance  or  behaviour  discover 
either  fear  or  agitation.  ( 

Nevius  deposcH,  that  these  bills  were  so  well  i 
executed,  that  had  he  not  been  previously  ap- 
prised that  there  were  false  bills  on  that  bank 
in  circulation,  he  should,  without  a  very  par- 
ticular examination,  most  probably,  have  dis- 
counted them. 

Samuel  Nevius,  a  witness  on  behalf  of  the 
prosecution,  on  being  sv,orn,  stated  that  he 
lived  but  a  short  distance  from,  and  was  well 
acquainted  with,  the  president  and  cashier  of 
tlie  Mechanics'  Bank  in  Philadelphia  and  tlieir 
signature — that  the  bills  laid  in  the  indictment 
were  counterfeit,  but  so  well  executed  that 
very  few  people  could  tell  the  difference.  He 
stated  that  he  distinguished  these  from  the 
true  bills,  first,  by  the  general  complexion  of  the 
whole  bill ;  second,  by  the  signature  of  the  pre- 
sident :  third,  by  the  vignette,  or  ficurished  edg-  { 
ing  round  the  bill,  which  was  a  little  larger  in 
the  false  than  in  the  true  bill;  fourthly,  the 
false  bill  was  of  a  dai-ker  texture  than  the  other, 
but  the  engraving  was  better  than  in  the  true 
bill. 

By  tlie  written  examination  of  the  prisoner, 
which  was  very  lengthy,  it  appeared  that  he 
had  lived  with  one  Stephen  Sturdivant,  a  rela- 
tion, in  the  situation  of  clerk  in  a  grocery,  a 
short  time  previous  to  his  coming  to  ttis  city. 


'  At  the  time  of  his  arrest,  he  was  on  his  way  to 
Hudson,  to  see  a  relation  by  the  name  of  Stur- 
divant, in  that  city.  He  obtained  three  bills 
!  of  $100  each,  at  an  even  rate  of  exchange 
for  western  bills  (two  of  which  were  laid  in  the 
indictment,)  of  a  strange  man,  about  9  miles 
west  of  Philadelphia.  At  the  time  he  received 
them,  one  Joseph  White,  a  spoi^tsman  or  gam- 
bler with  whom  the  prisoner  was  acquainted, 
was  in  his  company.  Since  he  had  been  in  this 
city,  he  had  put  up  at  Washington  Hall  with 
one  John  Sturdivant,  an  uncle,  who  resided 
when  at  home  in  the  state  of  New-Jersey.  Be- 
fore his  arrest,  he  had  passed  one  of  the  $100 
bills  to  a  storekeeper  in  this  city,  in  part  pay- 
ment for  goods. — It  was  proved  during  the  trial, 
that  western  bills  were  considerably  below  Phi- 
ladelphia bills,  in  the  rate  of  exchange. 

Simons,  on  behalf  of  the  prisoner,  had  submit- 
ted his  remarks  to  the  court  and  jury,  when 
John  Hart,  one  of  the  high  constables  of  Phila- 
delphia, made  his  appearance  in  court,  and 
Rodman  apphed  to  the  court  that  he  might  be 
admitted  as  a  witness,  inasmuch  as  his  testimo- 
ny was  material,  and  the  public  prosecutor  had 
but  just  been  apprised  either  that  he  was  here 
or  that  his  testimony  would  be  material. 
Dr.  Graham  and  Simons,  contra. 
By  the  Court.  At  any  stage  of  the  cause  be- 
fore the  jury  has  retired,  the  prisoner  has  a  right 
to  introduce  new  and  additional  testimony  ;  but 
this  is  not  a  matter  of  right  on  behalf  of  tiie 
prosecution,  but  rests  in  the  sound  discretion 
of  the  court.  In  this  case  the  prisoner  has  in- 
troduced no  evidence,  and.  by  the  introduction 
!  of  additional  testimony,  his  rights  cannot  be 
i  prejudiced.  He  will  have  liberty  to  rebut  this 
by  other  evidence,  and  his  counsel  will  be  in- 
dulged in  any  further  comments  on  the  testi- 
mony.   Let  the  witness  be  sworn. 

By  the  testimony  of  Hart  it  appeared,  thatio 
consequence  of  information  derived  from  Jacob 
Hays,  high  constable  of  New- York,  the  police 
officers  of  Philadelphia,  in  company  with  Par- 
ker, the  president  of  the  JMechanics'  Bank  m 
Philadelphia,  went  to  the  house  of  Stephen 
Sturdivant,  who  keeps  a  grocery  on  the  corner 
of  Tammany  and  Fourth  streets,  in  that  citj-, 
and  arrested  Stephen,  who  ga?-e  such  informa- 
tion, that  there  were  found  buried  in  the  cellar 
of  the  building  occupied  by  him,  divers  plates 
and  instruments  of  forgery  and  engraving, 
!  among  which  was  tl:e  plate  for  prioting  the  bills 
j  laid  in  the  indictment.  They  also  found  buried 
$18,900  in  $100  bills  of  the  description  contain- 
ed in  the  indictment.  Hart  further  stated,  thai 
Stephen  Sturdivant  was  a  young  man  about 
twenty-five  years  of  age,  that  he  had  frequenllj 
seen  the  prisoner,  and  iliat  at  the  time  Stephen 
W2.S  ^rrcste(\,  Joseph  White,  ahove  named,  ei- 
ther oflered  or  became  his  bail-  He  further  sta- 
ted, that  he  had  understood  that  one  of  the  tel- 
le!^ in  the  bank  had  discounted  one  of  the  false 
bills ;  and  the  bUls  were  so  well  executed,  that 
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even  Parker,  the  president  of  the  bank,  %vould 
Dot  aifirin  in  court  tiiat  they  were  counterfeit. 

Dr.  Graham,  on  behalf  of  tlic  prisoner,  as- 
sumed the  bold  g-round,  that  the  bills  laid  in  the 
indictment  wore  {genuine.  The  court  on  that 
subject  had  the  highest  evidence  the  nature  of 
the  case  would  admit.  Tiie  president  of  the 
bank,  whose  signature  v,-as  affixed  to  bills  of  the 
description  laid  in  the  indictment,  would  net  af- 
firm that  the  hills  said  to  be  false  were  counter- 
feit. If  he  wtuitl  ri'yl,  what  other  mortal  dare  ? 
The  counsel  would  be  glad  to  take  all  his  fees 
in  these  bills  pretended  to  bj  false :  he  would 
bring  his  action,  and  on  the  strength  of  the  tes- 
timony on  behalf  of  the  prosecution,  would  re- 
cover ihe  amount  from  the  bank  in  Philadel- 
phia. At  any  rate,  it  was  strongly  urged  by 
the  counsel  for  tlje  prisoner,  that  no  connexion 
had  been  established  bet-.v<'cn  tlic  prisoner  and 
his  relation  residing  in  Philaclclphia,  except 
that  tlic  prisoner  was  a  clerk  in  his  grocery. 
The  bills  were  so  ingeniously  execuled,  that 
even  the  best  judges  were  liable  to  be  deceiv- 
ed ;  and  no  testimony  had  been  produced  to 
show  that  the  prisoner  knew  the  bills  to  be  coun- 
terfeit. 

Rodman  insisted,  that  independent  of  the  con- 
nexion established  between  the  piisonei  and  a 
gang  of  counterfeiters  in  Pliiladelphia,  the  cir- 
cumstances of  guilt  in  the  case,  were  strong 
and  conclusive. 

The  account  which  tlie  prisoner  gave  of  him- 
self, or  of  tiic  manner  in  which  he  obtained  the 
bills,  was  inconsistent  and  unsatisfactoiy- — 
"VVhcn  first  arrested,  he  denied  there  was  any 
person  in  the  city  whom  he  knew,  and  next  ad- 
)nitted  that  his  uncle  was  here.  He  obtained 
ihc  notes  of  a  strange  man  near  Philadelphia, 
at  an  even  rate  of  exchange,  for  western  bills. 
At  the  time  he  received  these  bills,  he  was  in 
t-onipany  with  Stephen  Wliite,  a  gambler.  Is 
ii  probable  that  a  stranger  would  have  excliang- 
*>d  300  dollars  fovM'estern  bills  at  an  even  rate  ? 
And  even  had  this  been  the  case,  w  hy  is  not 
Si.ephen  White  introduced  as  a  witness  ?  Above 
all,  had  the  prisoner  been  innocent,  why  is  he 
•at  this  time  destitute  of,  and  abandoned  by,  his 
friends.-'  But  the  counsel  contend.d  that  the 
connexion  established  between  the  prisoner 
and  the  gang  in  Philadelphia,  when  combined 
with  the  strong  circumstances  of  guilt  to  which 
the  counsel  had  adverted,  were,  in  his  mind,  ir- 
resistible. The  prisoner  lived  at  the  very  house 
in  which  the  plates  for  counicrfeiting,  and  a 
]arge  quantity  of  bills,  had  been  found  buried, 
lie" was  a  clerk  to  his  uacle  Stephen ;  and  the 
very  man  whom  the  prisoner  states,  in  his  ex- 
amination, was  present  when  he  obtained  the 
bills  laid  in  the  indictment,  became  bail  for  his 
uncle  when  arrested  on  a  similar  charge. 

Ilis  Honor  the  mayor  charged  tQ3  jury.  Iha: 
the  present  case  was  more  importauL  than  tl  e 
generality  of  cases  of  this  description  travers- 
ed ia  this  court.    It  appeared  that  tne  biUs  laid 


in  the  indictment  were  very  ingeniously  exe* 
cuted  ;  the  greater  danger,  therefore,  might  be 
apprehended  from  their  currency.  In  tiiis  cane, 
it  was  incumbent  on  the  prosecution  to  establish 
tim  e  things  satisfactorily: 

1.  That  the  bills  were  forged. 

'2.  That  they  were  in  his  possesHion,  he  hav- 
mg  an  intention  to  pass  them. 

3.  That  the  prisoner  knew  the  bills  were 
counterfeit. 

The  second  point  is  sufficiently  established. 
With  regard  to  the  first  point,  three  witnesses. 
Uussel  11.  IS'evius,  Samuel  Neviu-'.  and  John 
Hart,  have  proved  them  to  be  counterfeit ;  and 
although  the  bill>  were  so  ingeniously  execut- 
ed, and  so  nearly  resembled  the  true  bills,  that 
the  president  of  the  bank  would  not  affirm  they 
were  false,  still,  if  they  were  in  fact  false,  it 
does  not  render  the  olfencc  of  counterfeiting, 
or  being  engaged  in  their  circulation,  the  less 
reprehensible.  But,  gentlemen,  a  case  of  this 
nature  will  require  the  greater  scioitiny  from 
the  jury.  'J'his  question  rests  v.  ith  you  for  de- 
cision. The  third  is  the  most  imjxjrtant  point 
of  inquiry — did  he  know  these  bills  to  be  spu- 
rioui This  question,  as  in  most  others  relating 
to  the  knowledge  of  a  man,  depends  on  the 
whole  circumstances  of  tiie  case  in  connexion. 
Here  his  honor  recurred  to  the  written  exami- 
nation of  the  prisoner,  and  to  the  testimony,  on 
which  he  commented  ;  and  concluded  by  charg- 
ing the  jury,  that  if  they  believed  that  the  bills 
were  false,  and  that  the  prisoner  knew  them  to 
be  such,  it  would  be  their  duty  to  find  him 
guilt}.  He  was  acquitted  by  the  jury,  but  im- 
mediately appreliended  and  detained  by  the  po- 
lice as  a  fugitive  from  justice  from  the  state  of 
Pennsylvania- 


ROSWELL  C.  MOORE'S  CASE. 

The  mischief  of  pasiinsc  false  money  to  a  person  of  ill  fame 
is  as  great  as  passing  the  same  to  tlie  most  respectable 
person. 

The  prisoner  was  indicted,  tried,  and  found 
guilty,  of  passing  and  having  in  possession,  vvitli 
an  intention  of  passing,  four  ^5  bills  of  the 
Bank  of  New-York. 

It  appeared,  that  on  or  about  the  lOth  of  June 
last,  the  prisoner,  who  came  down  the  North 
River  in  a  sloop  commanded  by  Isaac  Storm, 
went  to  a  house  of  ill  fame  in  Lombardy-street, 
and  made  a  present  to  two  girls  of  two  $5  bills 
not  laid  in  the  indictment.  He  then  went  to  a 
house  of  the  same  description  in  Henry-street, 
and  passed  one  of  the  false  bills  to  the  landlady 
for  a  bottle  of  porter.  Tiie  bills  were  loose  in 
his  pocket.  She  ascertained  that  the  bill  was 
bad,  and  called  on  him  for  other  money  ;  but  he 
-said  he  had  no  other  kind.  He  called  lor?,  bed, 
and  told  his  landlady  if  she  would  use  him  well, 
she  should  have  many  of  these  bills  ;  and  cau- 
tioned her  not  to  let  any  person  rob  him.  He 
was  much  intoxicated ;  acd  as  soon  as  he  haSl 
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retired  to  rest,  Delilah  went  for  Hays,  one  of  ' 
the  lords  of  the  Philistines^  who  came  about 
twelve  at  nig-ht,  and  seized  this  Savipson,  and 
carried  him  to  the  police 

He  was  sentenced  to  the  state-prison  seven 
years. 

The  Court  observed,  in  pronouncing  sen- 
tence, that  althoug-h  the  persons  to  Avhom  these 
bills  were  passed,  from  their  character,  were 
not  entitled  to  much  consideration,  yet  the  mis- 
chief of  passing-  false  money  to  such,  was  as 
great,  as  if  passed  to  the  most  respectable  per- 
sons in  the  community. 

(grand  larceny.) 
WILLIAiM  PENNY'S  CASE. 
Where  the  several  goods  of  G.  and  S.  are  stolen,  and  by 
the  thief  minirled  together  so  that  thev  cannot  be  distin- 
guished, and  S.  prosecutes  the  thief  to  conviction,  he 
is  entitled  to  a  full  restoration,  should  there  not  remain 
as  much  of  the  property  of  G,  as  was  stolen  from  him. 
William  Penny,  a  black  servant,  in  the  board- 
ing-house of  Joseph  Graham,  (No.  87  Pearl- 
street)  during  the  last  term,  was  indicted,  tried, 
and  found  guilty  of  grand' larceny,  in  breaking 
open,  and  stealing  from  the  trunk  of  George 
Sclden,  one  of  Mr.  Graham's  boarders,  nineteen 
Spanish  milled  dollars.     It  appeared,  that  on 
charging  the  prisoner  with  the  theft,  he  volunta- 
rily confessed  it,  and  restored  to  Mr.  Graham  ! 
about  $130  in  gold  and  silver  coin.  Mr.  Gra- 
ham had  before  that  time  missed  a  bag  contain- 
ing about  $120  in  gold  and  silver  coin,  and 
among  that  restored  by  the  prisoner,  there  were 
some  gold  pieces  wfc;ch  were  recognized  by 
Selden.      The  Court  directed  that  the  $19 
should  be  given  up,  by  the  police,  to  Selden, 
and  the  residue  to  Graham:  observing,  that 
Selden  having  prosecuted  the  thief  to  convic- 
tion, was  entitled  to  a  full  restoration. 

He  was  sentenced  to  three  years  in  State 
Prisoii. 

(grand    and  petit  larceny — ASSAULT  AND 
BATTERY  PICKING  OF  POCKETS.) 

Here — "  every  tub  must  stand  on  its  own  bottom." 

Yankee  adage. 

PETER  KETTLETAS,  BENJAMIN  SPILS- 
BURY,  MARCUS  TULLY,  &  GEORGE 
LINGAN'S  CASES. 

Rodman,  Counsel  for  these four  several  Prose- 
cutions. 

The  more  respectable  the  friends  of  a  ^A/e/*may  be,  the 

more  '^mormous  his  crime. 
All  thieves  (in  an  =  grade)  are  =. 

Profligate  foreigners  should  be  made  to  know,  that  they 
camiot  assume  the  liberty,  even  ia  a  land  of  liberty,  of 
committing  crimes. 

Peter  Kettletas,  during  the  term  of  April  last, 
was  indicted  for  grand  larceny  in  stealing  trea- 
sury notes  to  the  amount  of  three  thousand  four 
hundred  dollars,  and  four  piece*  of  gold  coins 
commonly  called  doubloons,  the  property  of 
William  Goelet  Bucknor.   We  did  not.  at  any 
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'  time,  see  him  in  court,  and  understand  he  was 
,  not  publicly  arraigned ;  but  we  did  see  and  the 
people  have  a  right  and  ought  to  see,  the  Record,  * 
It  is  their  property.    He  pleaded  guilty. 

The  indictment  and  examination  taken  at 
the  police  show,  that  Bucknor,  a  broker  living 
in  Greenwich-street,  had  the  treasury  notes  and 
money  laid  in  the  indictment  in  a  chest,  which 
was  not  locked,  within  his  office.  On  the  eighth 
day  of  April  last  the  prisoner  stole  the  same, 
and,  in  a  short  time  afterwards,  was  found  and 
the  whole  was  taken  out  of  his  possession.  He 
had  changed  some  of  the  gold.  By  his  confes- 
sion it  appears,  that  he  "  did  not  know  vohatin' 
duced  him  to  commit  the felony .'"  Had  he  read 
the  Bible,  and  remembered  what  he  read  there, 
he  would  not  have  been  at  a  loss  on  this  subject ; 
and  Ave  much  doubt,  whether  he  would  ever 
have  committed  the  crime. 

"  Watch  and  pray,  lest  ye  enter  into  tempt- 
ation." 

Lead  us  not  into  temptation,  but  deliver  us 
from  evil." 

These  passages,  with  many  others  in  that  sa- 
cred volume-,  show  that  there  is  an  evil  power 
or  principle,  opposed  to  the  good,  permitted  to 
tempt  mankind  and  lead  them  astray  from  the 
paths  of  rectitude.  They  show  clearly,  that  it 
is  our  duty  to  pray  fervently  to  the  Father  of 
!  light,  not  to  withdraw  his  Holy  Spirit  from  us. 
This  young  man,  if  we  are  correctly  inform- 
ed, had  every  inducement,  which  could  operate 
on  an  ingenuous  mind,  to  deter  him  from  enga- 
ging in  the  business  which  he  undertook.-  He 
had  respectable  friends.  This  circumstance,  we 
allow,  should  prompt  the  feeling  mind  to  com- 
miserate their  misfortune  ;  but  to  Avm,  it  fur- 
nishes no  excuse,  no  palliation  :  but,  on  the  con- 
trary, enhances  his  crime.  What!  shall  it  be 
said,  because  a  man,  in  addition  to  his  other 
horrible  crimes,  has  done  all  in  his  power  to  en- 
tail disgrace  on  worthy  and  respectable  friends, 
that  he  is  less  a  felon  ?  Because,  from  an  ele- 
vated situation, he  has  voluntarily  degraded  hihn- 
self  to  the  rank  of  a  common  negro-malefactor, 
who  had  ignorance,  poverty  and  stan'ation,  per- 
haps, to  allege  in  extenuation  of  his  crime — 
shall  he,  the  white,  delicate,  soft-handed  thief 
who  was,  or  ought  to  have  been,  taught  better, 
not'be  amenable,  at  least,  to  an  equal  punish- 
ment 

We  have  heard  an  expression  which  has  be- 
come almost  proverbial ;  and  we  have  heard 
it  with  much  regi-et,  because  we  had  been 
taught  to  regard,  with  a  reverence  bordering^ 
on  adoration,  the  divine  institutions  derived 
from  Alfred.  When  a  rich  malefactor,  perhaps 
by  some  defect  in  the  indictment,  has  escaped 
from  justice,  we  have  been  told  by  people  unac- 
quainted with  law—"  It  teas  nothing  but  his  mo- 
ney saved  himr  An  idea  disgraceful  to  the 
equal  and  exact  administration  of  justice  in  any, 
and  especially  in  a  country  professing  to  be  un- 
d^r  a  g;overn!iiefit  ©f  laws.   We  d©  say,  tiaat,  for 
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the  honor  of  junspriiclonce,  such  an  idea  sliould 
be  exploded  ;  and  we  are  confident,  lliut  in  say- 
ing this,  we  spcaU  the  language  of  an  Ameri- 
can citizen — a  hmg-tr.j^e  which  we  hope  will 
enter  the  ears  of  iegiblators,  of  judjcs,  of  go- 
vernors. 

We  meddle  not  with,  we  express  no  opinion 
concerning  politics  :  it  is  foi  eign  to  our  businesn; 
but,  wlien  speaking  of  llio  public  administration 
of  justice,  our  opifiion,  our  language  shall  ever 
be  decided.  We  do  profess  ourselves  at  open 
war  with  aristocracy  ;  and  wesh-.ill  as  inflexibly 
adhere  to  the  maxim,  that  all  tkikves  are  equal, 
as  the  murderers  of  f^ewis  the  XVI.  did  to  that 
which  is  similar  but  less  true. 

Among  criminals,  the  most  illustrious  we 
have  yet  seen  in  the  hall  arc  Gotd::bij,  and  67cm;- 
art  and  Van  Ordcn ;  and  wfrcn  n  Jl ilr/tci'l,  a. 
Kcttletns,  or  a  /vm<,'-rm  pass  in  review  before  us, 
tarnished  with  equal  crimes;  crimes  perpetra- 
ted without  motive  and  against  tiie  clearest  light 
of  knowledge,  they  ought,  they  shall  he  held 
tip  as  beacons,  to  warn  the  young  and  unwary 
mariner  on  the  ocean  of  life  to  avoid  the  gulf 
of  niin.  There  is  no  reason  why  they  should 
stand  on  better  ground  tlian  the  others.  In  the 
language  of  algebra,  Mr.vc  last  named  culprits 
have  themsdvts  drawn  the  =  between  them- 
selves and  the  meanest  and  the  most  abandon- 
ed of  mankind.  This  equation  was  sought  and 
chosen  by  them;  and  iu  every  transposition 
which  can  be  made,  unless  mathematics  lie,  or 
the  moral  sense  becomes  extinct,  the  sign  of 
equality  will  ever  stand  with  the  plus  on  their 
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It  is  the  business  of  tiie  Recorder,  so  to  ma- 
nage such  equations,  that  the  measure  of  the 
guilt  of  such  men  shall  not  remain  the  wiknou  n 
quantity. 

Benjamin  Spilshurij,  accordir--  to  his  own 
story,  is  an  Englishman  having  respectable  con- 
nexions in  London ;  and  though,  in  a  fit  of 
drunkenness,  ho  had  been  a  little  vncivil,  he  ne- 
ver was  a  thief."  During  the  term  of  June  he  was 
indicted,  tried  and  found  guilty  on  three  indict- 
ments— for  pcti:  larceny,  in  stealing  a  prayer- 
book  from  a  church  in  this  city,  for  an  assault 
and  battery  committed  on  an  elderly  lady,  and 
for  the  same  oifcnce  committed  on  iienry  Ire- 
land, junior. 

We  know  not  the  circumstances  relating  to 
the  petit  larcen}',  except  by  the  confession  of 
the  prisoner  who  said  that  he  did  it  while  drunk. 
The  lady  on  whom  he  committed  the  assault 
and  battery  said,  that  one  evening  as  she  was 
walking  peaceably  along  the  street,  the  prison- 
er, in  a  rude  and  insolent  manner,  tried  to  in- 
troduce some  conversation  with  he'r,  and  while 
she  was  trying  to  avoid  him,  he  assaulted  and 
kicked  her. 

Ireland  stated,  that  about  the  last  of  May,  at 
about  ten  o'clock  in  the  evening,  as  he  was 
walking  with  a  young  lady  in  Greeuwich-street, 


;  he  was  stopped  by  the  prisoner,  who,  pretenS- 
I  ing  to  be  drunk,  staggered  against  him  and  en- 
i  (juired  if  he  was  a  I-  renchman.  The  prisoner 
stood  before  Ireland  and  his  companion,  and  aa 
they  endeavored  to  pass  him  on  (he  pavement 
he  sheered  from  side  to  side  to  i)reveut  their 
passing,  and  at  lengtli  seized  Ireland  by  tlie 
shouJdt  r,  as  if  he  w  ished  to  force  a  couTcrsa- 
tion,  which  the  other  was  anxious  to  avoid. 

The  young  lady,  while  her  companion  was 
endeavoring  to  extricate  himself  from  the  pri- 
soner, came  on  the  opposite  side  of  the  street, 
and  was  soon  rejoined  by  Irelnad,  who  was  fol* 
lowed  by  the  prisoner,  who  commenced  an  as- 
sault on  the  young  lady.  Ireland,  turning  round, 
received  a  violent  blow  in  the  face  from  the 
prisoner.  The  watch  was  called  and  he  was 
secured  ;  and,  notwithstanding  his  pretences 
of  drunkenness,  had  no  such  appearance  when 
arrested. 

This  fellow,  with  the  most  hardened  assurance, 
told  the  court,  that  in  this  country  it  was  only- 
necessary  to  complain  to  the  police,  and  any 
man  might  be  deprived  of  his  liberty.  Yes, 
this  wretch,  with  impudence  itself  stAinpcd  oa 
ever}'  lineament  of  his  countenance,  made  the 
most  insulting  speech  that  we  ever  recollect  to 
have  heard  in  a  court — he  complained  of  our 
laws,  while  he  stood  convicted  of  three  offences, 
cither  of  which  in  his  own  country,  would  have 
subjected  him  to  thrice  the  punishment  inflicted 
on  him  for  the  whole. 

He  was  sentenced  to  Bridewell  for  six  montlis. 

Marcus  Tully  is  also  a  young  Englishman, 
whether  of  respectable  ccninexirms  or  not,  he  did 
not  stay  long  enough  in  the  prisoner's  box  to  in- 
form us.  During  the  term  of  June,  he  pleaded 
guilty  to  an  indictment  for  petit  larceny  in  steal- 
ing a  pocket-book  of  the  value  of  three  shillings, 
the  property  of  Loring  Palmer,  and  hurried 
from  the  bar.  ashaincB  to  stand  a  public  trial. 
Well  he  might.  It  appeared  by  his  confession, 
taken  in  the  police,  that  he  lately  came  from 
England  with  about  $500  in  gold  and  silver, 
and  that  the  day  before  he  stole  the  pocket- 
book,  he  lost  his  purse,  containing  about  $300, 
and  at  the  time  of  his  examination  had  only 
$11.  On  the  evening  of  the  12th  of  June  last, 
he  went  to  the  theatre  in  this  city,  and  for  the 
purpose  of  repairing  his  loss  (as  we  presume) 
cut  the  pocket  of  Palmer,  took  out  his  pocket- 
book,  and  was  about  making  ofl"  with  his  prize. 
Palmer  felt  the  prisoner  at  his  pocket,  and  just 
as  the  thief  was  quitting  the  box,  seized  him — 
publicly  seized  kim,  and  took  out  of  his  posses- 
sion a  pocket-book,  containing  a  few  papers, 
of  no  use  to  any  one  except  the  owner  ! 

George  Lingan,  during  this  term,  was  indict- 
ed for  grand  larceny  in  stealing  a  pockct-book» 
containing  divers  promissory  notes,  amounting 
to  more  than  $iOO,  the  property  of  William  Ro- 
I  bertson. 
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The  prisoner  having'  been  brought  to  the  bar, 
the  jury  and  the  prosecutor  being- sworn,  and 
the  latter  being  about  to  give  evidence,  the 
counsel  for  the  prisoner  put  this  question  to 
Robertson — "  Is  not  the  prisoner  the  son  of  the 
late  general  Lingan 

Robertson.       I  have  understood  so." 

Counsel.    The  prisoner  now  pleads  guilty. 

By  the  Court.  We  do  not  think  that  his  be- 
ing the  son  of  general  Lingan  is  much  of  a  pal- 
liation of  this  offence. 

CounseL  (speaking  low  to  the  Reporter)  You 
do  not  publish  the  name  of  every  criminal 
brought  before  this  court. 

Reporter.  The  name  of  such  a  criminal  as 
this,  with  all  the  circumstances  of  his  guilt, 
which  the  Record  can  furnish,  I  shall  publish. 

Counsel.  Why?  He  has  very  respectable 
friends. 

Reporter.  His  offence  is  therefore  the  great- 
er ;  he  has  nof  only  committed  an  offence  against 
the  public^  but  has  abused  his friends.  The  pub- 
lic have  a  right  to  know  the  contents  of  their 
own  records — his  friends  have  no  right  to  com- 
plain. 

On  the  evening  of  the  24th  day  of  June  last, 
Robertson  was  sitting  in  a  box  in  the  theatre, 
and  the  prisoner,  with  bis  comrade,  sat  directly 
in  rear.  Robertson  felt  the  prisoner  at  his 
pocket,  and  sat  carelessly,  as  though  he  had  no 
suspicion.  He  did  this  for  the  purpose  of  as- 
certaining whether  the  prisone*-  intended  to 
pick  his  pocket.  In  a  short  time,  the  prisoner, 
with  his  comrade,  both  of  whom  Robertson 
saw  by  turning  his  head  cautiously  in  the  box, 
suddenly  rose  to  lea>  e  the  theatre.  Robertson, 
finding  that  he  had  been  robbed,  rose  and  sud- 
denly reached  his  hand  to  seize  the  thief.  The 
prisoner,  however,  ran  out  of  the  tlieatrc,  pur- 
sued by  Robertson,  who  cried  out,  stop  thief  I 
and  the  thief  was  stopped,  and  the  pocket-book 
taken  out  of  his  possession.  He  had  entirely 
cut  out  tlie  bottom  of  Robertson's  pocket. 

It  appeared,  from  his  examination,  that  he 
resided  in  Georgetown,  in  the  District  of  Co- 
lumbia, and  lately  came  from  Stonington,  in 
Connecticut,  to  this  city,  with  about  $\0. 

The  most  material  fact  in  the  examination  is, 
ihat  the  prisoner  follows  no  business.  Now,  if 
general  Lingan  broug-ht  up  such  a  stout  likely 
looking  young  man  as  this  prisoner,  without 
some  regidar  employment,  he  did  wrong  ;  and, 
were  he  alive,  would  deserve  to  suffer  every 
pang  which  the  conduct  of  such  a  son  is  calcu- 
lated to  inspire  in  the  bosom  of  such  a  parent. 

How  must  a  young  man,  whose  mind  was  not 
utterly  depraved,  have  felt  in  the  situation  to 
which  TuUy  and  Lingan  were  reduced  at  the 
moment  of  detection  ? 

Lingan  was  sentenced  to  the  state-prison 
three  years. 

We  understand  that  Marcus  Tully  is  to  be 
sent  out  of  the  country.  Let  him  go,  and  re- 
jneraber— let  Lingan.  let  all  pick-pockets  re- 


,  member,  that  Satan  always  does  deceive  his 
infatuated  followers.  He  holds  forth  the  gilded 
bait  to  attract,  allure  and  deceive.  The  mo- 
ment it  is  touched,  the  spell  is  dissolved — the 
glittering  gold  becomes  dross  ;  but  the  poor  de- 

j  luded  wretch  is  caught,  and  lost  and  ruined 
forever.  Resist,  therefore,  the  first  incitements 
to  temptation  with  all  your  resolution,  and 
invoke  the  Father  of  Mercies  to  grant  you 
strength. 


JOHN  WILLL\MSON'S  CASE. 
RoD>(A>',  Counsel  for  the  Prosecution. 
Price,  Counsel  for  the  Prisoner. 
The  identity  of  bank  bills  w'nich  have  been  recently 
drawn  irom  the  bank,  on  whicii  the  owner  has  put  no 
particular  mark,  may  be  confirmed  by  circumstances  ; 
nor  is  it  necessary  that  posiiive  proof  of  such  identity- 
should  be  produced  on  the  ti-a\erhe  of  an  indictment 
for  stealing  such  bills. 

The  prisoner  was  indicted,  tried  and  found 
guilty  of  gi-and  larceny,  on  two  several  indict- 
ments :  the  one  for  stealing  $-216  dollars  in 
bank  bills,  the  property  of  Abraham  M.  Wool- 
sey  and  William  W.  Woolsey ;  the  other  for 
stealing  a  quantity  of  sewing  silk,  of  the  value 
of  $100,  belonging  to  the  same  persons. 

It  appeared,  in  evidence,  that  the  prisoner 
was  a  laborer  who  had  been  emploj  ed  in  the 
store  of  that  firm — had  been  in  the  habit  of 
coming  there  every  morning,  and  was  well  ac- 
quainted with  the  premises. 

On  the  night  of  the  27th  of  June  last,  some. 
I  person,  who  had  the  preceding  day  remained 
!  concealed  in  the  cellar,  made  an  entrance  into 
i  the  upper  part  of  the  store,  b}'  breaking  through 
!  a  particular  passage,  of  which  a  stranger 'would 
j  have  been  ignorant. 

j  The  desk  was  broken,  the  money  stolen  and 
,  the  thief  escaped  through  a  door  in  the  back  of 
;  the  store.  The  silk,  most  probably,  was  stolen 
:  at  the  same  time. 

j     After  the  money  was  missed,  suspicions  were 
j  fixed  on  the  prisoner ;  and  the  more  so,  by  rea- 
I  son  of  his  remaining  absent  from  the  store. 
I  Application  was  made  to  the  police,  and  the 
;  principal  part  of  the  money  was  found  in  his 
j  possession,  who  said  that  he  had  found  it  at 
Corlaer's  Hook.    He  carried  the  silk  to  Leon- 
ard Rogers,  and  offered  it  for  sale,  alleging  that 
he  had  brought  it  from  Liverpool.  Woolsey 
had  advertised  the  property,  and  Rogers,  see- 
ing the  advertisement,  returned  the  silk  to  the 
owner,  who  carried  the  same  to  the  police- 
office. 

Among  the  money  stolen,  there  were  three 
bills,  one  of  $100,  one  of  $50  and  another  of 
$20,  on  the  Bank  of  xlraerica.  John  M.  Wool- 
sey, a  clerk  in  the  store,  had  drawn  these  bills 
from  the  banks  at  different  times,  a  short  time 
previous  to  the  commission  of  the  felony.  They 
were  put  in  the  same  desk  which  was  found 
broken  open.  He  put  no  particular  mark  on 
these  bills,  nor  did  he  examine  them  with  a 
view  of  fixing  their  identity :  but  he  believed, 
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from  the  general  complexion  of  the  hills,  that 
they  were  the  same  found  ou  the  itriboiier  and 
produced  on  the  trial. 

Price,  oil  the  traverse  of  the  first  mentioned 
indictment,  contended  that  the  identity  of  these 
bills  had  not  been  shown.  It  was  imp<»tisible, 
from  the  nature  of  the  subject  matter,  that  they 
should  be  identified.  All  new  bills  issuing  from 
the  same  bank,  on  which  no  j)articular  mark 
had  been  put,  could  not  be  distinguished  from 
other  bills  of  the  same  denomination  on  the 
same  bank.  He  insisted,  that  without  pro^  ing- 
the  identity  of  the  bills,  tlie  indictment  could 
not  be  supported. 

Rodman,  contra. 

His  Honor  the  mayor,  in  his  charge  to  the 
jury,  adverted  to  the  principle  laid  down  in  the 
case  of  Fer<cuson  f  t  a/,  (ante,  p.  65)  as  the  set- 
tled rule  relating-  to  the  identity  of  money  or 
goods.  He  charged  them,  that  in  ascertaining 
the  identity,  they  had  a  right  to  take  all  the  cir- 
cumstances of  the  case  in  connexion,  and  to 
judge  from  the  whole,  whether  the  bills  found  on 
the  prisoner  were  the  same  stolen  from  the 
store. 

The  prisoner  was  sentenced  to  tlie  state- 
prison  six  years. 


Henry  Langstaff,  al.  die.  John  Green,  Jo- 
seph Heath  and  Peter  Johnson's  cases. 
Rodman,  Counsel  for  the  several  prosecutions. 

In  accomplishing  one  wicked  purpose,  a  man  may  com- 
mit several  enormous  crimes. 

If  a  man  by  falsely  represenUng  himself  to  be  in  a  par- 
ticular fciiuation,  obtain  thereby  money  or  goods, 
which  without  such  representation  he  would  have  be«  n 
unable  to  obtain,  he  is  guilty  of  obtaining  the  money 
or  goods  by  false  pretences. 

Tiic  three  prisoners  were  indicted,  tried  and 
found  guilty,  on  three  several  indictments  for 
obtaining  goods  by  false  prctencco.  We  class 
these  cases  under  the  same  head,  because  the 
decision  in  each  was  governed  by  the  same 
principles — the  proof  in  each  conclusive. 

On  the  13lh  day  of  May  last,  LangstafT  pre- 
sented to  George  Riddle  a  false  and  forged  or- 
der, in  the  follow  ing  words  : 

Sir — Please  to  let  the  bearer,  John  Green, 
kave  a  horse  and  saddle  to  do  some  business  for 
me,  and  oblige  your  friend — charge  it  to  me. 

"  Enos  Tourette. 

"  J\I.  Riddle.'' 

With  this  order  be  called  on  Tourette,  who  j 
had  known  Riddle  eight  or  ten  years,  and  told  | 
him  that  Kiddle  w^anted  the  horse  a  fcAv  hours 
only.  Riddle  delivered  ahorse,  saddle  and  bri- 
dle to  the  prisoner,  who  rode  the  same  away 
into  th*e  state  of  New- Jersey ;  and  in  about  a 
month  after^vards  the  property  was  found  and 
reclaimed  by  the  owner. 

The  prisoner  acknowledged  to  several  per- 
sons, introduced  as  witnesses  on  the  trial,  that 
the  order  was  forged.  To  endeavour  to  avoid 
detection,  he  altered  or  disguised  the  horse. 


jj  The  court  observed,  in  pronounciugf  Msn- 
!  tence,  that  it  w  as  fortunate  for  the  prisoner 
I  that  the  grand  jury  had,  of  the  three,  selected 
ihe  less  offence  of  which  he  had  been  guilty. 
Had  he  been  indicted  for  the  forgery  of  the 
order,  or  the  stealing  ot  the  horse,  ho  must 
have  been  found  guilty  upon  the  evidence  pro- 
duced. 

Joseph  Heath,  a  black,  on  or  about  the  fifth 
of  June  last,  went  to  John  Davenport,  a  butch- 
er in  Washington  market,  and  represented  him- 
self as  a  servant  of  Fidele  Roisgerard,  a  French 
gentleman,  with  wlu.m  he  had  lived  in  that  ca- 
pacity in  the  year  1814.  He  told  Daven}>orf, 
that  his  master  was  lame  at  home,  and  wanted 
a  pass-book  furnished,  wherein  the  articles 
which  he  should  obtain  might  be  entered.  The 
book  was  procured,  and  articles  furnished  at 
different  times  by  iJavenport,  including  divers 
sums  of  money,  which  the  defendant  pretended 
his  master  wanted  to  pay  for  articles  w  hich  Da- 
venport had  not  on  hand.  The  amount  of  the 
money  and  articles  furnished  was  fifty  dollars. 

Roisgerard  lives  at  No.  69  Cljamber-street, 
but  the  defendant  informed  Davenport  thai  his 
master's  place  of  residence  was  at  No.  321 
Pearl-street :  and  when  about  being  detected, 
the  defendant  went  with  Davenport  to  the  last 
mentioned  place,  but  no  such  man  could  be 
found.    He  then  confessed  the  whole  affair. 

Peter  Johnson  went  to  the  grocery  store  of  Mr. 
Thompson,  aud  represented  to  Robert  Spencer, 
a  clerk,  that  lie  lived  with  William  W.  Wool- 
sey,  of  Pearl-street,  whose  lady  had  sent  him 
for  a  ham.  for  which  she  would  pay  immediately, 
and  requested  a  bill,  which  was  furnished.  It 
appeared  by  the  testimony  of  Mr.  Woolsey, 
that  the  defendant  never  lived  with  him,  and 
that  his  family  had  not  resided  within  the  city 
in  seven  years. 

Roth  Davenport  and  Spencer  deposed,  that 
they  would  ngt  have  trusted  the  defendants  on 
their  own  responsibility. 

His  Honor  the  mayor,  in  his  charge  to  the 
jury,  in  the  last  mentioned  case,  informed  them, 
that  the  case  fell  within  the  principle  of  those 
cases  w  here  one  man,  by  falsely  personating 
another,  obtains  credit,  which  without  such  per- 
sonating, he  would  not  be  able  to  procure  ;  and 
that  the  offence  came  within  the  statute. 

Laugstaff  and  Johnson  were  each  sentenced 
three  years  to  the  city  penitentiary  ;  Heath  to 
the  same  place  eighteen  months. 

THE  POLICE  RIGHT. 

DAVID  LEWIS  JONES  WITH  ABOVE  $700  IN 

GOLD  AND  SILVER  IN  HIS  POCKET  I 

{Vide  ante,  p.  86.) 
On  the  25th  day  of  April  last,  this  same  man, 
in  company  with  his  brother,  Gray  Lewis,  and 
another  pei-son,  having  disguised  themselves 
and  blacked  their  faces,  entered  the  house  of 
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■James  HalL  of  the  town  of  Brockville  in  Up- 
per Canada.  Hall  was  absent ;  and  his  wife, 
a  black  man  and  a  small  child  only  were  at 
home. 

David  Lewis,  the  commander  in  chiefs  in  this 
enterprise,  on  entering-,  required  a  surrender. 
They  presented  pistols,  and  put  Mrs.  Hall  and 
her  servant  in  g-reat  fear.  Lewis  went  into  the 
bed-room,  and  broke  open  an  iron  chest  with 
an  axe,  and  took  therefrom  475  eagles  and  half 
eag-les,  107  doubloons,  of  the  value  of  $15  each, 
and  $250  in  silver. 

After  committing-  this  robber}'^,  they  ran  pre- 
cipitatel}'^  to  the  river  St.  Lawrence — stole  a 
boat— crossed  over,  and  after  proceeding-  some 
distance  in  the  Forty  Mile  Woods,  Lewis  divi- 
ded the  spoil,  but  retained  the  principal  part 
himself. 

From  this  place  they  proceeded  to  the  turn- 
pike, and  travelled  tog-ether  to  Johnstown,  in 
Montgomery  county,  where  they  parted. 

David  Lewis  had  been  previously  acquainted 
with  the  situation  of  Hall ;  and  before  proceed- 
ing to  the  house,  they  staid  at  the  house  of  one 
Buck,  about  two  miles  from  Brockville  ;  and 
the  afternoon  the  robbery  was  committed,  they 
prepared  themselves  in  the  woods,  a  short  dis- 
tance from  Hall's  house 

After  the  apprehension  of  Lewis  in  this  city, 
Hall  arrived,  and  made  the  above  facts  satisfac- 
torily appear.  The  above  account  is  extracted 
from  authentic  documents  in  the  police. 

The  prisoner  was  delivered  up  as  a  fugitive 
from  justice,  on  an  application  made  by  the  ex- 
ecutive of  Pennsylvania.  Thus  i\\e personal 
liberty  of  a  worthy  citizen  been  violated  I 


HENRY  O'BLENIS'  CASE. 

Rodman,  Counsel  for  the  prosecution. 
Price,  Counsel  for  the  prisoner. 

Where  in  a  quarrel,  or  affray,  a  man  who  is  a  wrong- 
doer from  the  commencement,  makes  use  of  a  knife 
or  other  unlawful  weapon,  in  attacking  his  adversary  , 
he  is  guilty  of  an  assault  and  battery  with  an  inient  to 
commit  murder,  if  by  the  common  faw,  or  the  statute,  i 
it  would  have  been  murder  had  the  death  of  his  adver-  j 
sary  ensued  by  reason  of  such  an  attack. 

To  constitute  an  intent  to  commit  murder,  it  is  not  ne- 
cessary to  show  express  malice.  • 

The  prisoner  was  indicted  for  an  assault  and  \ 
battery,  committed  on  Clement  Haines,  with  an  i 
intent  to  commit  murder.    The  facts  in  this  i 
case  were  shortly  these.    The  prisoner  and  j 
prosecutor,  with  a  number  of  others,  had  been 
engaged  in  fishing  in  or  near  this  city,  and  the 
prisoner  had  decorated  his  hat  with  lilac  flow- 
ers.   A  small  boy  pulled  the  flowers  from  his 
hat  and  threw  them  away,  and  the  prisoner 
■commenced  a  rough  attack  on  the  boy.  The 
prosecutor,  in  a  mild  manner,  remonstrated 
with  the  prisoner  for  his  abuse  of  the  boy  and 
requested  him  to  desist.    Whereupon  the  pri- 
soner commenced  a  quarrel  with  the  prosecutor 
and  struck  him.    The  prosecutor  being  a  more 


athletic  man  than  the  otlier,  in  the  act  of  de- 
fending himself,  either  pushed  or  knocked  his 
antagonist  down.  The  prisoner  recovering, 
procured  a  part  of  a  board  and  commenced  an 
assault  on  the  prosecutor  with  the  board,  who 
wrested  it  from  the  prisoner,  and  again  threw 
him  down,  so  that  he  lay  at  about  the  distance 
of  eight  feet  from  the  prosecutor.  The  pri- 
soner rose,  and  retreating  a  few  steps,  stripped 
himself  and  returned  to  the  charge.  The  first 
pass  he  made  was  at  the  ihroat  of  the  prosecu- 
tor, who  parried  tlie  blow  the  second  pass, 
some  sharp  pointed  instrument,  which  he  held 
in  his  hand,  entered  the  thigh  of  the  prosecutor 
near  the  groin  and  went  to  the  bone.  The 
prosecutor  then  cried  out  that  he  was  stabbed ; 
and  Samuel  Armstrong  Avho  was  nea)-,  as  the 
prisoner  turned  to  retreat,  heard  a  noise  like  the 
springing  of  a  jack-knife  in  shutting.  The  pro- 
secutor and  Armstrong  both  swore,  <hat  al- 
though they  did  not  see  the  instrument,  they 
believed  it  to  be  a  knife. 

Price  said  that  he  should  not  attempt  to 
screen  his  client  from  tbe  punishment  provo- 
ked by  the  very  aggravated  assault  and  battery 
with  which  he  was  charged  in  the  second  count 
of  the  indictment ;  but  he  did  not  think  the 
evidence  would  warrant  the  jury  in  finding  it  to 
have  been  committed  with  an  intent  to  murder. 

If  in  this  case  death  hid  been  the  effect  of 
the  assault,  perhaps  the  legal  presumption 
might  have  been  that  the  defendant  was  guilty 
of  murder. 

There  is  no  proof  of  a  felonious  intention,  on 
behalf  of  the  prisoner ;  bat  on  the  contrary,  it 
appears  that  he  might  ha\e  repeated  his  blows. 

If  his  intention  had  been  to  kill,  he  had  then 
the  physical  means  of  accmplishing  his  object : 
nothing  interfered  to  control  his  disposition,  and 
yet  you  will  be  called  on  to  pronounce  the  pri- 
soner guilty.  Can  it  be  that  he  intended  to  do, 
what  he  might  have  don?  and  yet  did  not  do? 

Had  death  ensued,  I  admit  the  presumption 
of  malice  would  have  been  against  him. 

But  it  will  be  said,  that  should  the  lurj-  find 
him  guilty  merely  of  an  assault  and  battery, 
the  court  cannot  punish  him  sufficiently.  The 
verdict  in  a  criminal  case  should  ever  be  form- 
ed by  its  causes,  not  by  its  consequences,  and 
the  decision  of  the  jury  should  be  founded  sole- 
ly on  the  evidence  produced  on  the  trial. 

Rodman,  after  adverting  to  the  second  sec- 
tion of  the  "  Act  concerning  Murder,"  (1  vol. 
N.  R.  L.  p.  67  sect.  2)  enacting  that  whoever 
shall  stab  another,  not  then  having  a  weapon 
drawn,  so  that  he  shall  die  within  six  months, 
shall  be  adjudged  guilty  of  muider,  though  no 
express  malice  can  be  proved,  denied  the  dis- 
tinction which  tlie  opposite  counsel  had  endea- 
voured to  establish.  He  argued  that  it  was 
not  necessary,  in  this  case,  even  on  the  prin- 
ciples of  the  common  law,  that  the  jury  should 
be  convinced  that  the  prisoner  harboured  a  set- 
tled malignity  against  his  adversary.    He  laid 
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down  this  position,  ivhich  he  averred  to  be  the 
settled  lavv  on  the  subject;  that  where  in  any 
attack  with  unlawful  weapons,  it  would  have 
been  murder  had  death  ensued,  the  intent  to 
rjomnit  murder  is  implied. 

S')  in  an  affray,  when  a  man  draws  a  sword 
and  kills  his  adversary,  should  it  appear  that  the 
slaver  was  in  the  wronsT,  in  every  sta;»-e  of  the 
afF;-ay,  the  iinnliral  ion  of  malice  naturally  flows 
from  his  unlawful  conduct.  To  support  the 
abo\  e  position  he  cited  1  East's  Crown  L.  p. 
242.  243. 

lie  further  contended,  that  according-  to  the 
principles  of  the  common  law,  and  by  the  ex- 
press words  of  the  statute  to  which  he  had  call- 
ed the  attention  of  the  court  and  jury,  in  this 
case,  had  death  ensued,  the  prisoner  wf)uld  have 
been  g^ulHv  of  nunler.  The  conduct  of  the 
prisoner,  during  the  whole  affray,  was  unjustifi- 
abb:  he  ma'lo  an  assault  on  a  defenceless  man 
not  th'  H  ha  rx.r  n  mcipon  drawn,  and,  by  stab- 
bing- wi*h  an  unlawful  weapon,  inflicted  a  se- 
vere wound. 

His  Honor  the  mayor  charqred  the  jury,  that 
the  defendant  was  on  trial  on  two  chan»^es :  a 
simple  assault  and  ba.tery,  and  tlie  same  offence 
coupled  with  an  intei:t  to  couimit  murder.  That 
he  had  committed  an  apfpi-i-avated  assault  a:.d 
battery,  was  conceced  by  his  counsel,  and  the 
pnncipal  question  for  the  )ur\'  to  determine,  is 
whether,  in  this  affiay,  he  intended  to  commit 
murder. 

There  is  murder  in  the  fii-st  and  second  de- 
gree;  the  one,  n  hero  the  killinj^  is  the  result  of 
settled  premeditation ;  the  other,  where  a  party 
commences  and  cortinues  a  quarrel,  and  in 
every  sta^e  thereof  is  the  ag"crre«;sor  and  kills 
a  man — there  malice  is  implied,  and  such  kill- 
mp:  is  murder.  So  by  the  statute  of  our  state,  if 
one  stabs  another,  rot  tlien  ;iaviag-  a  wearwn 
drawn,  so  that  he  die  within  six  months,  such 
stabbing"  is  murder ;  nor  is  it  necessary  that  a 
settled  desig-Q  should  be  proved  to  constitute 
that  crime. 

The  established  nile  of  law,  applicable  to  this 
case,  undoubtedly  is,  that  in  any  affi-ay,  where 
from  the  commencement  and  throug-houf,  one 
of  the  parties  is  a  wronp;  doer,  and  draws  an  un- 
lawful Aveapon  upon  his  adversary  and  infiicts 
a  wound,  should  the  jury  believe  that  it  M^as  ! 
his  intention  to  kill,  he  is  guilty  of  the  higher 
charge  laid  in  this  indictment.    In  any  case,  I 
where  the  homicide  would  have  been  murder,  ) 
either  on  the  principles  of  the  common  law  or  I 
the  statute,  there,  the  attempt  to  commit  such 
homicide,  though  not  consummated,  shows  the 
intent  to  commit  murder. 

Testing  this  case  by  these  principles,  it  will 
be  the  duty  of  the  jury  to  enquire  whether  the 
prisoner  throughout  tliis  whole  affair  was,  or 
was  not,  manifestly  in  the  wrong,  and  whether 
llie  conduct  of  Haines  was  justifiable.  A  cor- 
rect determination  o  ?  these  points  depends  on 
the  testimony.  Should  the  jury  believe  the  testi- 
mony of  Haines  and  Arm'strong,  the  conduct  of 


the  prisoner  throughout  waa  unlawful  and  tlat 

j  of  Haines  justifiable. 

Upon  the  wljulc,  should  the  jury  believe 
from  all  the  circumstances  in  this  case,  that 
the  prisoner  intended  to  kill  Haines,  or  that  had 
deaUi  ensued  by  reason  of  the  wound  inflicted, 
«uch  killing  would  have  been  murder,  it  will  be 
the  duty  of  the  jury  to  find  the  prisoner  guilty. 

The  jury  found  liim  guilty. 

He  was  sentenced  to  the  City  Penitentiary 
eighteen  months. 

SUMMARY. 

Diana  Schenck,  Mary  Seymour,  John  Lewis, 
Peter  Wilson,  Daniel  W  atkius  and  George 
Lamplin,  were  sentenced  to  the  City  Peniten- 
tiary— the  two  first  for  ninety  days,  the  three 
following  for  one  year  each,  and  the  last  for  two 
years,  all  for  petit  larceny. 

John  JSIorrell,  a  poor  ignorant  wretch, 
was  indicted,  tried  and  found  guilty  of  stealing 
a  small  sloop  of  the  value  of  $10,  the  property 
of  Henry  Ferris.  It  appeared  that  he  had  been 
in  the  habit  of  catching  clams,  and  took  the 
boat  from  the  dock,  a  short  distance  above 
Grand-street  ferry.  He  was  found  a  few  ntiles 
up  the  East  river  asleep  in  tiie  boat.  He  took 
it  in  the  day-time,  and  when  found,  said  that  he 
was  going  after  clams.  Quere,  Does  tliis  case 
dilTer  in  principle  from  tiiose  reported  ante. 
p.  83  ? 

William  Johnson  and  Allen  Arnold,  were  in- 
dicted, tried  and  found  guilty  of  grand  larceny 
in  stealing  a  spy-glass  of  the  value  of  ^25, 
which  was  left  by  a  captain  Storey  at  tlie  shop 
of  an  Optician  in  this  city  to  repair.  One  of  the 
prisoners  carried  the  glass  to  John  Conner,  an 
auctioneer,  and  offered  it  for  sale,  alleging  that 
he  had  brought  it  from  Liverpool.  Conner  de- 
tained the  glass,  gave  information  to  the  police, 
and  the  prisoners  were  secured.  Each  of  the 
above  prisoners  were  sentenced  three  years 
and  a  day  to  the  state  prison. 

Robert  Pell  and  J acoh  Cupid,  two  blacks, 
were  indicted,  tried  and  found  guilty  of  grand 
larceny,  in  stealing  a  silver  watch,  chain  and 
key,  ail  of  the  value  of  $52,  the  property  of 
John  Snell.  After  stealing  the  property  "the 
prisoner  brought  the  watch  to  George  Lynch, 
another  black,  and  offered  it  for  sale  for  $12. 
Lynch,  knowing  from  the  appearance  of  the 
prisoners,  and  every  circumstance,  that  the 
watch  was  stolen,  detained  it,  and  while  on  the 
way  to  the  police  office,  found  x\zel  Conklin, 
one  of  the  police  officers,  and  delivered  it  to  him, 
who,  from  the  paper  placed  in  the  watch  by  the 
maker  or  repairer,  soon  found  the  owner. 
They  were  sentenced  to  the  state  prison  five 
years  each. 

Ye  white  receivers  of  stolen  goods,  read  this 
and  learn  honesty  from  George  Lynch.  True, 
the  hand  of  God  impressed  on  his  progenitors, 
beneath  a  burning  sun,  a  dark  exterior ;  but 
ye,  contrary  to  the  v/ill  of  the  Divinity,  have 
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impressed  on  your  own  souls  the  character  of 
darkness :  and  your  baleful  passions  prompt  you 
to  deeds  which  shun  the  light  of  day. 

By  and  by,  the  Recorder  will  exhibit  to  you 
a  great  lesson.  The  commencement,  the  pro- 
gress and  accumulation  of  dreadful  crimes,  will 
be  unfolded  ;  and  the  example  of  a  FRAJ\''CJS 
will  teach  you,  that  an  avenging  God  sitteth 
above  watching  your  secret  thoughts  :  if  you 
t/ji//mockat  his  Majesty,  he  will  detect,  defeat 
and  destroy  all  your  wicked  machinations  to 
avoid  a  merited  punishment. 

John  Rork  was  indicted,  tried  and  found 
guilty  of  an  assault  and  battery,  of  the  most  ag- 
gravated nature,  committed  on  a  watchman  by 
the  name  of  James  Beattie. 

It  appeared,  that  on  the  24th  d?y  of  June  last 
the  prisoner  was  confined  in  a  room  in  the 
watch-house,  and  while  Beattie  was  about  re- 
moving him  to  another  room,  the  prisoner,  with- 
out the  ieast  provocation,  stabbed  him  with  a 
knife  in  the  abdomen.  The  wound  was  dan- 
gerous, and  the  life  of  the  watchman  was  de- 
spaired of  until  within  a  short  time  of  the  trial. 

The  prisoner  was  sentenced  to  the  City  Pen- 
itentiary three  years. 

Charlotte  Tlunnas,  a  black,  was  indicted,  tri- 
ed and  found  guilty  of  grand  larceny,  in  steal- 
ing a  quantity  of  fine  clothes,  the  property  of 
Marian  M'Cartee,  and  sentenced  ten  years  to 
the  state  prison,  where  she  had  been  sentenced 
six  times  before  ! 

George  Coats,  a  black,  was -convicted  on  his 
own  confession,  on  three  several  indictments 
for  grand,  and  one  for  petit  larceny,  and  was 
sentenced  to  the  state  '.irison  for  twelve  years. 
Finding  his  business  di  II  in  Philadelphia,  he 
came  to  this  city  to  commit  depredations  on  our 
citizens. 


MAYOR'S  COURT. 

PRESENT, 

The  Honorable  Richard  Riker,  Recorder. 

J ohn  L.  Broome,  Clerk. 

There  were  four  hundred  and  twenty-five 
writs  issued  returnable  thi^  term,  two  hundred 
and  ninety-nine  of  which  were  returned  served, 
and  one  hundred  and  twenty  one  causes  were  no- 
ticed for  trial. 

Andrew  Mickle,  vs.  William  Edwards 
and  Elizabeth  his  wife,  John  Johnson, 
Charles  Stuart,  Abraham  Holmes,  and 
Lewis  Thiery. 

BoGARDUs,  Counsel  for  the  plaintiff. 

Sampson  and  PELL,^r  the  defendants. 

It  is  no  justification  to  an  action  for  an  assault  and 
battery,  committed  on  one  who  was  in  peaceable  posses^ 
sion  of  a  tenement,  while  s-o  in  possession,  that  he  had 
no  title  i>  the  premises  and  was  holding  over  after  lAs 
lease  had  expired.  And  it  seems  this  cannot  be  given 
in  evidence  in  mitigation  of  damages. 

This  was  an  action  for  an  assault  and  battery 
committed  by  the  defendants  on  the  first  day  of 
May  last,  after  enterin*  with  force  into  a 


tenement  in  possession  of  the  plaintiff  who  held 

over  after  the  expiration  of  his  lease. 

The  defendants  offered  evidence  to  show  that 
the  plaintiff  had  no  right  or  title  to  the  premi- 
ses, and  that  he  held  over,  notwithstanding  he 
knew  his  lease  had  expired. 

His  Honor  the  recorder  rejected  the  evidence ; 
observing,  that  the  doctrine  laid  down  by  the 
;nnyor  in  the  case  of  Andrew  Mickle  and  Eliza- 
beth his  wife,  decided  in  the  sessions  (See  ante, 
p.  96.)  was  the  settled  law  on  this  subject. 

No  man  had  a  right  to  enter  with  force  into 
the  possession  of  another.  The  law  had  pre- 
scribed a  remedy,  eitherby  ejectment,  or  a  for- 
cible entrj"  and  detainer  under  the  statute,  to 
obtain  a  possession  wrongfully  withheld. 

This  cause  was  strongly  contested  on  both 
sides,  and  the  jury  rendered  a  verdict  against 
Johnson  and  Thiery,  and  acquitted  the  other 
defendants. 

MARINE  COURT. 
PRESENT, 
Henry  Wheaton,        )  r-  ^  • 

Robert  SWA>-T0>s  and 
John  B.  Scott,  ) 

George  Butler  vs.  Samuel  Adams  and  others. 
Wyman  and  Sampson,  Counsel  for  the  plaintiff. 
AyTHOS,  for  the  defendants. 

Where  a  merchant  vessel  sailed  to  a  foreign  port,  dis- 
charged her  outward  cargo,  took  on  board  her  return 
cargo,  and,  on  her  return  lo  this  country,  was  captured 
by  the  public  enemv,  it  was  held  that  the  seamen  were 
not  entitled  to  reco\  er  wages  from  the  owners,  bevond 
the  time  of  the  passage  of  the  vessel  to  such  foreign  port, 
and  half  the  time  of  her  continuance  there,  notvvithstand- 
ing  the  Captain  of  such  vessel  received  on  board  a  2:reat 
number  of  passengers,  to  return  to  this  country,  who 
paid  their  passage-money  in  advance. 

It  seems,  that  in  such  case,  the  passengers  could  recov- 
er back  the  money  thus  advanced. 

The  following  opinion  was  delivered  by  Mr. 
Justice  Wheaton : 

This  is  an  action  brouglitJiy  the  plaintiff, 
for  wages  as  a  seaman  on  board  (he  schooner 
Orders  in  Council,  of  which  the  defendants 
were  owners,  on  a  voyage  fv6m  New- York  to 
France  and  back.  The  vessel  left  this  port  on 
the  29th  January,  1813,  arrived-ih  France  on 
the  22d  February,  discharged  her  outward  car- 
go, took  on  board  a  return  cargo,  and  left  Bor- 
deaux on  the  12th  May,  and  was  captured  on 
the  1st  June.  Besides  her  return  cargo,  the 
vessel  took  on  board  several  passengers  who 
paid  their  passage -money,  amounting  to  some- 
thing more  than  nine  hundred  dollars,  in  ad- 
vance. Upon  these  facts,  which  are  all  that 
the  court  deem  material  to  a  determination  of 
the  cause,  it  is  admitted  by  the  counsel  for  the 
defendants,  that  the  plaintiff  was  entitled  to  his 
wages  up  to  the  time  of  the  vessel's  arrival  ia 
France  and  (according  to  the  decisions  of  this 
court)  for  half  her  stay  there,  which  he  has  al- 
ready received  in  the  advance  payments  that 
have  been  made  to  him.  But  the  counsel  for 
the  plaintiff  contend  that,  beyond  this,  he  is 


120 


THE  NEW- YORK  CITY-HALL  RECORDER. 


also  entitled  to  waj^es  to  the  time  of  the  capture, 
upoa  the  principle  that  freig-ht  is  the  mother  of 
wag-es,  and  that  freight,  or  wliat  is  equivalent, 
passasfe-inoney,  had  been  earned  on  the  home- 
ward voyag-e,  and  consequenlly  the  seamen  are 
entitled  to  their  u  ag-es.  This  d.nnand  is  repel- 
led upon  tlie  jjround  that  by  the  marine  law 
the  safety  of  the  ship  is  the  only  standard  by 
which  to  judg-e  whether  waives  are  earned,  and 
that  tlie  only  exception  to  thi*  g-eneral  rule  is. 
ivliore  the  ship  lias  earned  freij^ht  by  carrying 
a  carg'o,  and  discharg-ing  it  at  a  pwrt  of  delivery, 
which  portion  of  the  voyag-e  is  then  severed 
from  the  rest,  and  tlie  rig-ht  of  the  seamen  to 
their  wages  pro  tanto  is  consummated  ;  and  it 
has  been  argued  that  freight  paid  in  advance 
for  the  carriage  of  goods  is  not  freight  earned, 
in  case  the  ship  is  lost,  because  the  consider- 
ation upon  which  it  was  paid  having  failed,  it 
may  be  recovered  back  by  the  freighter  from 
the  shi;  -  jwner. 

The  only  question,  therefore,  in  this  cause,  is, 
whether  freight  was  so  earned  by  the  ship  on 
her  return  voyage,  as  to  entitle  the  seamen  to 
their  wages?  which  again  depends  upon  the 
question,  whether  passage  money  paid  in  ad- 
vance can  be  recovered  back  where  the  ves- 
sel is  lost  ? 

Passage  money  and  freight  are  identical  iu- 
the  eye  of  the  law — the  one  is  subject  to  the 
same  rules  as  the  other.  [Molloy  dr  J.  JI.  2')6. 
1  Peter's  Adm.  Dec.  126.  Howland  v.  tlie  La- 
vinia.)  The  case  of  Watson  v.  Duykinck  (3 
Johnson,  p.  335.)  has  been  cited  by  the  counsel 
for  the  plaintiff  to  show  that  freight  or  passage- 
money  paid  in  advance  cannot  be  recovered 
back 'upon  tlie  loss  of  the  voyage.  But  the 
spirit  of  that  case  establishes  tlie  converse  doc- 
trine— that  where  freight  is  paid  in  advance  for 
the  carriage  of  goods,  and  the  voyage  is  bro- 
ken up  by  inevitable  accident,  the  master  or 
ship-owner  is  bound  to  refund  the  freight  so 
advanced,  unless  the  contrary  is  expressly  stip- 
ulated.* In  the  case  now  before  the  court, 
the  contrary  was  not  stipulated  ;  and  the  case 
of  Watson  v.  Duykinck  was  determined  upon 
its  peculiar  circumstances.  There,  the  agree- 
ment was  TO  RF.CEivE  ON  BOARD  ;  here,  the 
agreement  is  to  transport  and  deliver,  and 
the  supreme  court,  in  that  case,  took  this  dis- 
tinction, which  though  it  seems,  on  the  first  im- 
pression, to  savor  of  undue  refinement  and  sub- 
tilty,  is  supported  by  all  the  authorities,  both 
of  the  common  and  the  civil  law.  Passage- 
money  being  nothing  more  than  freight  for  the 
transportation  of  free  human  beings,  if  they  are 
not  carried  to  the  port  of  destination,  it  may 
be  recovered  back,  in  case  it  has  been  paid  in 
advance.  It  is  indeed  possible,  timt  in  the  case 


»  The.  same  principle  is  adopted  by  the  French  law. 
Ordonnancc  dc  la  Marine,  L.  3.  Tit.  3.  du  Fret  ou 
J^olis.  art.  18.  Codt  da  Commerce j  L.  2.  Tit,  8.  art. 
802. 


now  under  consideration,  the  amount  which  ha^ 
been  disbursed  by  the  master,  out  of  the  pas- 
sage-money received  by  him,  on  account  of 
stores  and  provisions  for  the  use  of  the  passen- 
gers, might  be  olTset  Jigainst  their  demand  in  an 
action,  for  money  had  and  received,  being  in 
Its  nature  an  equitable  action.  He  this  as  it 
may,  it  is  clear  that  no  freight,  or  whijt  is  the 
same  thing,  no  pa«>>jage-money  w  as  earned  on 
Lhe  return  voyage  of  this  vessel.  Consequent- 
ly, the  seamen  are  entitled  to  their  wagcb,  only 
up  to  the  last  port  of  delivery  and  for  half  of 
the  time  of  the  vesscd's  stay  at  that  port.  This 
is  the  fixed  terminus.,  beyond  ^vhich  wages  can- 
not be  recovered,  where  the  vessel  is  after- 
wards lost.  The  case  of  Dunnett  v.  Tom- 
hagen,  {'3  Johnson,  154)  was  an  experiment  (o 
remove  this  established  limit,  and  an  experi- 
ment made  under  tlie  most  favourable  circum- 
stances; for  in  that  case  the  seamen  had  saved, 
or  had  contributed  to  save,  a  part  of  the  cargo, 
sufficient  in  value  to  pay  their  wages.  But 
the  court  held  that,  however  well  founded  a 
claim  this  might  furnish  the  seamen  in  the  In- 
stance court  of  admiralty,  as  salvors  or  joint  sal- 
vors, it  could  be  no  foundation  on  which  to  rest 
a  demand  for  wages  against  the  master  in  a 
court  of  common  law. 

That  case  clears  up  the  confusion  w  hich  ex- 
isted respecting  the  supposed  right  of  the  sea- 
I  men,  under  tlic  marine  law,  to  a  proportion  of 
their  wviges,  in  respect  of  freight  ,>aid  on  goods 
saved,  and  deterruiues.  that  though  they  may  be 
entitled  to  a  compensation,  as  salvors,  in  a  court 
proceeding  in  rem,  they  arc  aot  entitled  to  their 
wages  in  an  action  at  conunon  law,  against  the 
master  or  ship-owner. 

The  case  of  JI '■Quirk  and  others  v.  the  Pene- 
lope, (Peter's  Adm.  Dec.  27G)  was  also  an  ex- 
periment to  push  the  claim  for  wages  beyond 
its  legal  bounds.    In  that  case,  the  district 
^•ourt  of  Pennsylvania  held,  that,  where  the 
ship  was  captured  and  condemned,  and  thus 
I  lost  to  the  owners,  the  circuinbtance  of  the 
I  freight  being  insured,  and  consequently  its  va- 
!  lue  not  lost  to  them,  formed  no  ground  on  which 
!  to  rest  a  claim  for  wages,  which  could  not  other- 
wise be  recovered.   Unless,  therefore,  we  were 
to  remove  all  the  landmarks  of  the  law,  in  order 
;  to  favor  the  pretensions  of  the  seamen,  in  a  case 
[  of  at  least  doubtful  equity,  where  the  appro- 
I  priate  fund,  out  of  which  their  wages  are  paya- 
{  ble,  has  either  never  been  received  by  the  ship- 
jj  owners  ;  or,  if  received  by  them,  is  subject  to 
jj  be  refunded,  it  would  be  impossible  to  lend  a. 
jj  favorable  ear  to  the  plaintiii  's  demand.  The 
I  consequence  is,  that  there  must  be  judgment 
for  tlie  defendants. 


(Copy  Right  secured  according  to  Law.) 


AT  a  COURT  of  GEXEKAL  SESSIONS  of  | 
the  Peace,  holden  in  and  for  the  City  and  ; 
County  of  New-York,  at  the  City-Hall  of  the  | 
said  City,  on  Monday  the  5th  of  Aug-ust,  in 
the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixteen — 

PRESENT, 

The  Honourable 

JACOB  RADCLIFF,  J^Iayor, 

WILLIAM  AL  BURTIS,  Aldenimn. 

JOSIAH  HE D DEN.  SpccialJustke. 

JOHN  RODMAN,  District  Attorney. 

IMacomb,  Clerk, 
GRAND  JURORS. 

Joshua  Barker,  Foreman. 
Naphtali  Judah,         Aaron  Coe, 
Richard  Cunningham,  Thomas  Haynes, 
John  B.  Grames,  G.  W  Somerindvck, 

Sylvanus  F.  Jenkins,    James  Hall, 
Charles  Holt,  Edward  R.  Jones, 

William  Patterson,    Ephraim  Conrad, 
Jesse  Baldwin,  Joseph  Strong, 

Jonathan  I.  Coddington. 

(perjury  SUBORRATION  OF  PERJURY  

FRAUD.) 

JOHN  FRANCIS  AND  JOHN  JONES' 
CASES. 

Rodman  &:  Price,  Counsel  for  the  prosecution. 

Hawkins  &,  Simons,  Counsel  for  Francis. 

On  the  traverse  of  an  indictment  for  Suboniation  of  Per- 
jur}-,  where  two  witnesses  on  behalf  of  the  prosecution, 
swear,  that  tlie  testimony  given  by  them  on  the  former 
trial,  was  false  ;  their  wives'  testimony  is  not  adnussi- 
ble  to  impeach  that  of  their  husbcuids,  either  directly 
or  collaterally. 

I'l  such  case,  it  is  not  necessari-,  on  behalf  of  the  prosecu- 
tion, either  to  prove  the  Perjury  or  Subornation  bv  I 
two  other  witnesses  ;  and.  although  it  would  be  unsate  } 
to  rely  solely  on  the  testimony  of  witnesses,  who  ; 
swear  that  they  committed  perjury,  yet  it  is  the  duly  j 
ol  the  Jur\-,  to  examine  and  weigh  the  whole  circuni-  1 
stances  of  the  case,  and  give  credence  to  such  testi-  ; 
moay,  should  they  find  it  confirmed.  j 

The  affidavit  of  one  of  the  Jurors,  after  the  verdict  has  ! 
been  regularly  entered,  will  not  be  recei\  ed  by  the  | 
Court,  on  a  motion  for  a  new  trial,  to  impeach'  such 
verdict. 

The  consideration  of  the  punishment  of  a  crime,  should 
never  influence  a  verdict  in  a  criminal  prosecution ; 
punishment  is  the  province  of  the  Courts  not  of  the 
Jury. 

It  is  necessary,  however,  for  all  men  to  know  that  he  who 
suborns  a  witness  to  commit  perjury,  on  a  tiial  where 
he  is  charged  with  receiving  stolen  goods,  for  the  base 
purpose  of  screening  himself  from  a  merited  punish- 
ment, and  who,  on  the  traverse  of  the  indictment  lor 
.Subornation  of  Perjury,  either  by  himseU'  or  his  agents, 
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employs  another  instrument  to  support  the  former 
Peijury,  is  liable  to  be  imprisoned  more  t?ian  twenty 
days,  and  may  be  imprisoned  ten  years  in  the  State 
Prison.  (1  vol.  N.  R.  L.  p.  412.  \  xs.') 
A  Counsellor  who  swears,  that  he  knows  nothing  con- 
cerning a  former  cause,  except  what  has  been  impart- 
ed to  him  in  professional  conlidence  by  liis  client,  will 
not  be  permitted  to  prove,  th^t  a  receipt  adduced  ia 
such  trial  as  evidence,  purporting  to  bear  date  before 
such  trial,  was  manvfacfurcd  to  answer  the  pv.rposes 
of  the  defence,  even  should  the  Coimsel  for  the  prisoner 
consent  to  admit  such  testimony. 
Receivers  of  stolen  g-oods,  panders  of  villanr, 
attend  ;  ye  who  extend  the  lure  of  temptation 
to  the  ig-norant,  the  infamous,  and  the  abandon- 
ed, to  minister  to  your  accursed  avarice  ;  too 
cowardly  yourselves  to  break  and  rob  vour 
neig-hbour's  dwelling-,  you,  nevertheless,  hold 
forth  the  rewards  of  burglary  and  robberj-  in 
your  hands,  and  invite  others  to  the  commission 
of  crimes,  of  which  you  are  equally  responsi- 
ble— doubly  guilty.    Shrouded  in  darkness,  the 
thief  approaches — you  behold  your  neighbour's 
property  plundered  by  the  villain — he  offers  it 
to  you  a  great  bai"gain  ;  you  are  alone — no  eye 
sees  you — no  car  hears  you — you  imagine  your- 
selves secure. 

You  say  in  your  heart :  "  This  will  be  $100 
in  my  pocket — True,  the  fellow  stole  it,  but 
how  can  they  prove  that  I  knew  it  ?  I  shall 
gain  $100 — I  shall  heap  gain  on  gain — I  shall 
shortly  become  rich — should  any  accident  take 
place,  I  know  the  means  by  which  I  can  clear 
myself — A  little  money  will  procure  proof  of 
any  thing — I  know  from  whom.  Conscience 
lie'stiU — I  shall  gain  $100." 

Yes,  ye  may  soothe  and  flatter  yourselves  ia 
your  vain  imaginations ;  ye  may  from  time  to  time 
accumulate  your  ill-gotten  gains  :  nay,  more,  ye 
may  become  rich  ;  ye  may,  indeed,  acquire  a 
pitiful  influence  over  the  needy  miscreant,  who 
has  not  the  fear  of  God  before  his  eyes,  and  in- 
duce him  to  swear  to  any  thing  you  may  pro- 
pose, or  that  ingenious  counsel  may  consider 
necessary  to  be  sworn,  to  defeat  a  righteous 
prosecution.  He  may,  indeed,  sicear,  and  by 
such  swearing'y  you  may  be  acquitted.  From 
that  moment,  he  seals  your  damnation ;  from 
that  moment,  you  have  not  only  adopted  his  in- 
famy, his  crimes — but  you  have  placed  yourself 
in  bis  power.  Is  this  all  ?  You  have  mocked 
the  awful  majesty  of  that  God,  who  now  aban- 
dons you  to  tlie  powers  of  darkness  and  de- 
spair— that  God,  whose  eye  penetrated  even  the 
dark  recesses  of  your  dwellings — the  darker 
chambers  of  your  souls,  and  aU  their  secret 
operations — that  God,  whose  ways  are  myste- 
rious ;  who  suffers  iniquity  to  succeed  to  tri- 
umph for  a  season,  but,  in  the  language  of  the 
Hebrew  bard,  has  set  the  wicked  in  slippen- 
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places,  fo  cast  tlicm  down  in  ilcsLructioii* — 
that  God,  in  fine,  who  can  make  even  the  false, 
Ijollovv  sclif  rnes,  contrived  by  you  to  evade  a 
mcriLcd  punishment,  the  instrutncnts  of  defeat 
and  detection,  wljose  awful  purjjoses  cannot  be 
frustrated,  and  whose  otnnipolent  finger  writcth 
*AIEJ\y:  THKEL  on  that  wall,  which  alone 
witnessed  your  secret  macliinations. 

Receivers  of  stolen  g-oods,  attend  then  to  the 
EXAMPLE  the  liaairder  is  about  to  exhi- 
bit:  hjarn  that  crime  is  the  parent  rf  crime ; 
and  that  all  the  devices  of  viltanij,  to  which  you 
rnay  resort,  to  evaJ'e  a  just  punishment,  uiil 
recoil  on  your  own  hends  and  become  the  very 
instruments  of  your  detection  and  d«jfeat. 

The  prisoner,  John  Fmneis,  was  indicted 
during-  the  last  term  for  Subornation  of  Perjury  ;  j 
for  tiiat  lie,  the  said  John  Francis,  being-  a  ! 
wicked  and  evil-disposed  person,  not  liaving 
the  fear  of  God  before  his  eyes,  but  bein'*- 
vi'j'^ed  and  seduced  by  the  insti<rntion  nf  the  dt- 
vU,  on  the  23th  day  of  iNIay  tlien  last  past,  at 
the  city  and  county  of  New- York,  did  persuade, 
induce,  and  inslij^ate  J  amen  lyUliams  and 
J ohii  Jilillet^  to  commit  wilful  and  corrupt  pcr- 


ral  Sessions  of  me 
and  for  the  city  and 


jury  at  a  Court  of  Gen 
Peace,  to  he  lioldrn  in 

couniy  of  New- York,  at  tlie  City-Hall,  before 
the  Honourable  Jacob  Padcli/T,  Mayor,  and 
John  B.  Coles  and  Jonas  Mapes,  Aldermen  of 
the  said  city,  on  the  fourtli  day  of  June  then 
last  past. 

The  i  )dictmcnt  further  alleg-ed.  that  the  said 
James  Wvliams  and  John  Jlii/et.  by  reason  of 
such  inducement  and  persuasion,  did  appear  as 
witnesses  in  favor  of  the  said  John  Francis,  in 
a  certain  cause  or  prosecution,  then  and  there 
pendin^^  at^aiast  him,  for  receiving-  certain 
si-olen  goods,  (consisting  of  two  j  !eces  of  cloth) 
knowing  them  to  be  stolen,  and,  on  tlie  said 
trial,  it  became  a  question  material  to  the  issue, 
whet'itr  ttie  said  cloth  icas  fairly  and  honestly 
purchased  by  hi)ii  the  said  John  Francis.  And 
the  said  James  Wiliiams  and  John  Millet  did, 
on  the  said  tri.il,  depose  and  swear  that  they 
were  present  at  the  store  of  the  said  John  Fran- 
cis, in  the  morning  about  nine  or  ten  o'clock, 
when  a  certain  black  or  colored  man  came  to 
the  said  store  v/ith  two  pieces  of  cloth,  and  of- 
fered them  for  sale  to  the  said  John  Frr.ncis, 
and  demanded  six  dollars  a  yard  for  the  said 
cloth, and  that  thereupon,he,the  said  John  Fmn- 
cis,  took  a  sample  of  each  of  the  said  pieces  of 
cloth,  and  went  out  to  inquire  the  value  of  the 
same,  and  soon  after  returned  to  the  said  store, 
and  then  and  there  agreed  to  and  with  the  said 
black  or  colored  man,  who  had  the  cloth,  to 
g-ive  him  ^1  a  yard  for  tlie  sai^ne — And,  further, 
that  they,  the  said  James  William  and  John 


*  Psalm  Ixxiii 
sanctuary  of  God 


crses  17,  18.   Until  I  went  into  the 
then  understood  i  their  end.  Surely 
thou  didst  set  them  ia  bHpj)ery  places  ;  then  casteth  them 
'down  ill  destruction. 


Millet,  after  I  he  said  John  Francis  liad  rcturu 
cd  to  the  store  aforesaid,  arid  had  agreed  t 
give  the  said  black  or  colored  man  $\  a  yan 
for  the  .same,  saw  the  said  John  Francis  f  oun 
out  and  pay  to  the  said  black  or  colored  man 
(he  money  for  the  said  cloth,  amounting  to  up 
wards  of  $100;  and  that,  afterwards  and  be 
lore  the  said  black  or  coloured  man  had  left  th» 
stcre  aforesaid,  they,  tiie  said  James  William 
and  John  Millet,  saw  the  said  John  Frunri 
xi-ritc  a  hill,  or  receipt,  for  the  said  cloth,  an4 
the  money  paid  for  the  same,  and  also  sat 
the  said  black  or  col  trcd  man,  sion  the  said  re 
ceipt  by  malcins^  his  cross  to  the  same."" 

The  perjury  thus  assigned  in  the  indictment 
was  in  perfect  conformity  with  the  ter,timon3 
of  Williams  and  Millet  on  the  former  trial,  ex- 
cept that  one  of  tiiese  witnesses  otdy,  swore 
that  he  saw  the  receipt  cxccut/d  by  the  blach 
m/in.  This  receipt  waf?  produced  on  the  fonnci 
as  well  as  on  ihis  trial.  It  was  in  the  handwii. 
ting  of  I'lancis,  and  bore  evident  marks  of  a 
hurricid,  perturbed  mind.  It  was  written  within 
a  small  compass,  and  the  blank  paper,  which 
the  written  part  touched,  when  the  receipt  wah 
folded  up,  was  blotted  in  divers  places,  as  if  it 
had  been  rapidly  written  and  immediately  fold- 
ed.   It  was  in  these  words  and  figures  : 

"  New- York,  \\ilh  Jlay,  1016. 
Mr.  Francis  Bot  of  Robertson 
2  Pieces  cloth  23  1-4  yards  $1     -  $\Qi 

Rec'd  in  full  X  liobertson." 
On  the  traverse  of  the  indictment  for  Subor- 
nalion  of  Perjury,  James  Williams  and  John 
-Alillet,  both  of  wiiom  had  been  indicted  for 
perjury,  and  were  then  prisonei*s  in  Bridewell, 
were  sworn  as  witnesses  on  behalf  of  the  pro- 
secution. W  illiams  swore  that  he  lived  near 
Francis,  and  that  Millet  came  for  him  to  go  to 
Fi-anci  /  house,  and  told  him  that  each  of  them 
would  be  paid  ^.^0  for  swearing  to  a  matter 
which  Francis  wanted  to  prove  in  court. 

Williams  further  twore,  that  when  they  ar- 
rived at  the  house  of  Francis,  they  found  the 
prisoner  and  John  L.  ".t];^rdus  in  the  back 
room,  and  tliat  Cogardus  was  then  engaged  in 
writing.   Williams  was  then  asked,  if  he  would 
become  a  witness,  and  the  substance  of  the 
mutter  necessary  to  be  sworn  wa.s  explained  to 
him  by  Bcgardus.    Williams  objected,  and  told 
them,  that  he  did  not  wish  to  swear  to  things 
he  knew  nothing  about,  and  that  he  was  afraid 
of  getting  into  diihcuI'Lj-:  but  Bogardes  said, 
that  it  was  nothing,  and  if  any  di£5cultj  took 
place,  he  would  get  them  clear.  Bogardus 
wrote  a  paper,  to  which  he  put  his  mark,  and 
went  with  INIillet  and  Francis,  before  Alder- 
man Buckmaster,  and  iNIillet  and  himself  swore 
to  the  facts  contained  therein  ;  that  paper  was 
not  read  or  explained  to  hiin.    He  stated  fur- 
ther, that  on  the  former  trial,  he  swore  to  the 
facts  in  substance  above  assigned  as  perjury  io 
the  indictment ;  which  several  matters  were  put 
I  inlQ  his  mvuthf  and  were  utterly  false ;  for  that 
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he  was  never  present  in  the  store,  when  a 
black  man,  or  any  other  person,  brought  in 
two  pieces  of  cloth,  ^c. 

Francis  told  him,  that  he  would  pay  him  for 
his  time  ;  and  for  his  services  had  made  him  a 
present  of  a  waistcoat,  wliich  he  then  had  on  ; 
that  he  never  made  any  confession  of  the  per- 
jury, until  he  was  brought  into  the  Police,  and 
that  the  Constable  who  arrested  him,  told  him 
that,  if  he  confessed  it,  he  would  probably  get 
clear ;  that  he  did  not  tell  his  wife,  that  he  saw 
the  black  man  sell  the  cloth  to  Francis,  with 
the  other  facts  to  which  he  swore,  as  above 
stated. 

John  Millet  swore,  that  Francis  sent  for  him 
by  Williams,  before  Bogardus  came,  and  tiiat 
Francis  instructed  liim  what  to  swear.  This 
witness  coincided  with  Williams  in  several  par- 
ticulars, but  contradicted  him  in  others;  but 
considering  the  light  in  which  the  testimonv  of 
tlicse  witnesses  should  be  viewed,  hereafter 
stated  in  the  charge  of  the  Court,  we  doom  it 
unnecessary  to  state  tlie  points  of  coincidence 
or  contradiction  of  their  testimony. 

James  Warner,  one  of  the  Police  magis- 
trates, being  sworn  as  a  witness  on  behalf  of 
the  prosecution,  stated,  that  the  prisoner,  on 
the  morning  of  the  trial,  withjut  any  solicita- 
tion, said  that  Bogardus  had  brought  him  into 
this  difficulty,  by  what  he  had  done  in  relation 
to  the  affidavit  made  by  the  black  men,  Wil- 
liams and  Millet ;  and  that  he  wanted  to  go 
before  the  Grand  Jury,  and  complain  of  Bo- 
gardus. Afterwards,  the  prisoner  came  to  this 
magistrate  with  Bog'  rdus,  and  explained  his 
meaning  to  be,  that  he  thought  that  Bogardus 
had  advised  wrong,  in  iiaving  the  matter  sworn 
to  by  these  black  men,  /mt  down  in  v^riting  m 
an  affidavit,  and  not  that  Bogardus  had  advised 
him  to  induce  them  to  swear  false. 

Bernard  O'Bienis,  the  Clerk  of  the  Police, 
on  being  sworn  as  a  witness  on  behalf  of  the 
prosecution,  stated  that  the  prisoner,  after  his 
arrest,  told  him,  that  he  was  an  ignorant  man, 
and  that  Bogardus  had  bi-ought  them  ail  into 
tiiis  difficulty,  having  engaged  Aviiliams  and 
Millet  to  swear  false.  He  wanted  to  go  before 
the  Grand  Jury,  and  complain  of  Bogardus. 
Afterwards,  the"  prisoner  came  to  the  v/itneis, 
and  told  him,  that  he  derived  the  information^ 
upon  Avhich  the  charge  against  Bogardus  was 
founded,  from  Wilhams. 

Here  the  Counsel  on  behalf  of  the  prosecu- 
tion, offered  Dr.  Graham  as  a  witness,  to  prove 
that  tiie  receipt,  bearing  date  on  the  ISlh  of 
May,  above  set  forth,  was  executed  after  the 
arrest  of  the  prisoner,  on  the  charge  for  re- 
ceiving stolen  goods  ;  that  when  it  was  put  into 
the  hands  of  the  Doctor,  who  was  one  of  the 
Counsel  for  the  prisoners,  it  was  then  recently 
executed,  and  the  ink  was  not  then  dried  ;  and 
that  the  said  receipt  was  nutnnfactured  express- 
ly to  answer  the  purposes  of  the  defence. 

Dr.  Graham,  on  being-  aworn,  said,    I  know 


1  nothing  concerning  this  transaction,  except 
'  what  was  imparted  to  me  in  professional  confi- 
{  dence,  by  my  client :  his  secrets  are  locked  in 
I  my  breast,  and  will  perisli  with  me." 
I    "The  Counsel  on  behalf  of  the  prosecution 
1  contended,  that  the  fact  offered  to  be  shown  by 
I  the  Doctor,  was  one  not  guarded  by  his  priyi- 
i  lege  as  Counsel.    The  evidence  of  the  exis- 
tence or  execution  of  deeds,  and  other  instru- 
ments, known  only  by  Counsel,  could  not  be 
witJjheld  by  him,  because  not  necessarily  im- 
parted to  him  in  his  professional  character. 

Hawkins  &  Simons,  contra,  first  argued 
against  the  admission  of  the  testimony,  but  af- 
terwards waived  the  objection,  and  even  urged 
the  court  that  the  witness  might  not  be  guard- 
ed by  his  privilege. 

By  the  Court.  Had  this  been  a  deed  or  other 
valid  in.sirvmenf,  to  the  execution  of  which,  the 
witness  now  oifered  was  cognizant,  notwith- 
standing he  liad  been  Counsel  in  the  cause, 
where  such  instrument  was  used,  he  would  not 
be  guarded  by  his  privilege  ;  but  here  the  case 
is  different : — A  receipt,  alleged  to  be  false, 
conLrived  to  answer  the  purposes  of  a  defence^ 
has  been  put  into  the  hands  of  the  witness  in 
professional  confidence,  and  the  Counsel  is 
now  called  on  to  state  the  circumstances  under 
which  that  instrument  was  put  into  his  hands. 
We  think  the  testimony  inadmissible. 

James  Hopson,  one  of  the  Police  magistrates, 
who  was  called  as  a  witness  on  behalf  of  the 
prosecution,  proved,  that  on  or  about  the  time 
of  the  arrest  of  the  prisoner,  on  the  charge  of 
receiving  stolen  goods,  at  the  time  the  prison- 
er was  on  his  way  to  the  Police,  and  before  he 
was  examined  on  that  charge,  the  prisoner  vo- 
luntarily confessed  to  him,  that  at  the  time  the 
cioth  was  purchased,  no  person  was  present,  and 
no  hill  or  receipt  xcas  given. 

John  M'Manners,  a  witness  on  behalf  of  the 
prosecution,  proved,  that  on  the  morning  of  this 
trial,  on  g'oing  down  Vesey-street,  with  the  pri- 
soner, he  said,  that  Bogardus  had  brought  him 
:  into  all  his  difficulty. 

i  Peter  H.  Lcgget,  from  whom  the  two  pieces 
of  cloth,  one  of  which  was  black  and  the  other 
olive,  v.-ere  stolen,  was  called,  and  affirmed  as 
a  Avitness  on  behalf  of  the  prosecution.  He 
stated,  that  he  heard  the  prisoner  make  the 
sainc  declaration  in  relation  to  Bogardus,  as 
imputed  to  him  by  the  last-mentioned  witness, 
and  tjiat  he  mentioned  it  to  Bogardus,  and  went 
with  Bogardus  to  the  prisoner,  who  then  ac- 
quitted liim  of  a.11  blame  ;  that  the  prisoner  is  a 
man  of  that  weak,  agitated  frame  of  mind,  that 
he  is  apt  to  state  any  matter  which  maj^  be  sug- 
g'CPted,  or  assent  to  any  matter  which  another 
may  state  as  a  fact,  without  any  consideration.. 

'Frwn  tlic  testimony  of  Legget,  in  relation  to 
the  atlidavit  taken  before  Alderman  Buckmas- 
ter,  before  mentioned,  it  appeared,  that  about 
a  week  before  the  affidavit  was  made,  Bogar- 

,/lus  carnc  to  his  store,  on  behalf  of  Francis,  and 
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stated  to  him  what  Francis  could  prove,  in  rela- 
tion to  the  purchase  of  the  cloth.  Lcjfg-et  told 
Bogardus,  that  he  wanted  proof  that  the  clolh 
was  fairly  purchased  by  Francis,  and  Bog^rdus 
o/Fered  to  procure  the  affidavit  for  his  satisfac- 
tion, which  was  accordingly  procured  and 
brought  to  him  ;  and  thai  it  contained  the  same 
facts,  in  substance,  that  Williams  and  Millet 
stated  on  the  former  trial. 

The  defence  of  tlie  prisoner  was  opened  by 
TIawkins,  who  stated,  that  he  expected  to  prove, 
tliat  the  testimony  of  Williams  and  Millet,  on 
the  former  trial,  was  true,  and  that  their  testi- 
mony adduced  on  this  trial,  was  false.  For  the 
purpose  of  impcacliins^  tfuir  testimuny,  he  olfer- 
od  their  wives  to  show,  that  Williams  and  Mil- 
let had  each  mentioned  frequently  to  their 
Dr  ives,  that  they  saw  the  black  man  in  the  store 
of  the  prisoner,  sell  the  cloth  in  the  manner 
stated  in  their  testimony- 

Rodman  and  Price  objected  to  the  testimony 
ofiered,  and  after  the  arguments  of  Counsel, 
it  was  overruled  by  the  Court,  on  the  ground 
that  it  was  contrary  to  the  sound  policy  of  the 
law,  to  permit  the  wife  to  impeach  the  testi- 
mony of  her  husband,  either  directly  or  collate- 
rally. Domestic  peace  ought  not  to  he  in- 
fringed •  the  tcstiuiony  olfered  is  calculated  |.o 
produce  that  evil. 

Mary  Miller  was  then  called,  and  sworn  as  a 
witness  on  behalf  of  the  prisoner.  It  ought  here 
to  be  observed,  that  the  wife  of  tlie  prisoner  was 
present  during  the  trial,  frequently  consulted 
him,  and  appeared  very  anvious  for  his  acquit- 
tal. Many  tears  were  shed,  all  which  was  na- 
tural, very  natural.  ^ 

Mary  Miller  swore,  that  slie  Avas  m.arried  ofi 
the  \otk  day  of  J\Iay  last,  at  the  hou-;e  of  the 
prisoner,  and  she  produced  her  m-^rriage  certi- 
ficate, which  was  of  that  date  ;  that  Millet  play- 
ed on  the  fiddle,  at  her  wedding,  and  that  the 
next  day,  which  was  Thursday,  Williams  and 
Millet  both  came  and  were  treated  by  her ; 
they  were  both  present  in  the  store  of  the  pri- 
soner, on  that  morning.  <vhen  a  black  man 
came  and  offered  the  cloth  for  sale.  At  that 
time,  there  were  many  people  in  the  store  :  llic 
prisoner  took  a  sample  and  went  out,  and  short- 
ly after  returned,  and  purchased  the  cloth. 
This  witness  was  positive  as  to  the  time,  par- 
ticularly from  the  circumstance  of  her  mar- 
riage, and  tlie  certificate  thereof.  She  is  a  par- 
ticular friend  of  the  prisoner's  wife  ;  and  at  the 
time  of  the  marriage,  and  about  three  weeks 
after,  lived  in  an  upper  room  of  the  house  of 
the  prisoner,  and  then  went  out  to  service  in 
Cross-street. 

Legget  being  again  called,  stated,  that  ac- 
cording to  his  best  recollection,  without  refer- 
ring to  his  papers,  the  inventory^  of  all  his  stock 
of  goods  was  rradeonthe  15th,  acd  that  the 
cloth  could  not  have  been,  and  was  not  stolen 
until  the  next  day  in  the  afternoon.  He  could 
fell,  however,  'with  eertaiaty,  could  he  be  ia- 


dulgod  by  the  Court,  in  referring  to  his  papers. 
The  Court,  considering  this  an  im[  ortant  point 
in  the  testimony,  gavo  the  witness  leave  to  sa- 
tisly  liim!?elf  by  such  reference,  and  in  the  mean 
tiine  took  a  recess.  After  the  court  and  jury 
met,  the  witness  stated,  that  he  had  referred  to 
written  documents,  which  enabled  him  to  state 
po>itivcly  that  the  inventon  of  goods,  including 
those  stcden,  was  rnad<;  on  Thursday,  the  IGth, 
and  that  the  goods  were  not  stolen,  until  the 
next  day,  in  the  afternoon,  but  might  have 
been  afterwards.  lie  advertised,  that  the 
goods  were  stolen  on  Friday  or  Saturday,  su\)' 
posed  to  be  by  a  hlark  man,  who  had  been  seen 
iti  the  cellar,  where  the  goods  were.  He  offered 
a  reward  of  $'iO,  and  Paul  Durando,  a  tailor,  to 
whom  the  prisoner  sold  one  of  the  pieces,  gave 
Ihe  witness  information,  and  he  then  procured 
a  search-warrant,  and  in  company  with  James 
Ilopson  and  Abncr  C  urtis,  went  to  the  hoase  of 
prisoner,  who  first  denied  that  he  had  any  cloth 
of  that  description  ;  and  after  it  was  found  in  a 
truiik,  whicli  was  broken  open  by  the  officers, 
the  prisoner  said,  that  his  wife  brought  it  from 
Charleston. 

John  L.  Bogardus,  a  witness  on  behalf  of  the 
|)risoner,  on  being  sworn,  stated,  that  he  was 
employed  by  the  prisoner  as  ('ounsel,  previous 
to  the  former  trial,  who  stated  to  him  what  he 
was  able  to  prove,  in  relation  to  tlie  purchase 
of  the  cloth  alleged  to  have  been  stolen  from 
Mr.  Legget.  The  witness  called  on  Legget, 
and  stated  to  him  the  information  delivered  from 
the  prisoner.  Legget  wished  some  proof,  that 
the  cloth  was  faii  ly  purchased  by  the  prisoner, 
and  the  witness  agreed  to  procure  an  affidavit 
to  satisfy  him. 

At  the  time  the  affidavit  was  written,  Wil- 
liams and  Millet  were  both  present,  and  related 
their  stories  before  the  witness  wrote  the  affida- 
vit ;  and  after  it  was  written,  it  was  read  and. 
explained  to  them,  section  by  section,  to  which 
they  fully  assentc  d,  and  went  with  the  witness 
before  Alderman  Buckmaster,  and  swore  to  the 


same.    The  affidavit  was  aftei"^ards  examined 


by  Mr.  Legget,  who  appeared  to  be  satisfied, 
and  promised  to  use  his  endeavors  to  have  the 
ij  prosecution  against  the  prisoner  discontinued. 
;  I     At  the  time  of  writing  this  aflidavit,  Williams 
!  and  Millet,  or  one  of  them,  expressed  a  reluc- 
li  tance  at  making  the  same,  for  fear  they  should 
ij  get  into  some  difiiculty  by  attending  court,  or 
■!  otherwise  ;  and  not  because  they  were  afraid  of 
jj  swearing  to  matters  not  true.    The  witness 
;  !  told  them,  they  could  come  into  no  difficulty  bj 
;}  swearing  to  the  truth,  as  they  were  bound  to 
tj  do,  and  if  they  did,  he  would  see  that  they  were 
Ij  cleared,  or  M-ords  to  that  effect.    He  aho  ex- 
1 1  plained  to  them,  the  object  of  the  affidavit. 
The  prisoner  did  not  show  him  the  receipt  at 
that  time,  nor  did  he  know  of  its  existence  un- 
til after  the  examination  of  the  prisoner,  in 
the  Police. 

Saaiuel  Hawkins,  a  witness  on  behalf  of  the 
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pnsoner,  6n  being  sworn,  stated,  tl>at  after 
Millet  had  been  apprehended  on  the  charge  of 
perjury,  he  vrrote  a  letter  to  the  witness  from 
Bridewell,  which  letter  the  witness  read.  In 
one  part  of  the  letter.  Millet,  in  addressing 
himself  to  the  witness  as  his  counsel,  on  whom 
he  relied,  states,  that  he  "  is  not  guiltj-  in  that 
cause  ;"  meaning  (as  was  concluded)  that  he 
was  not  guilty  of  the  perjuiy.  This  witness 
also  stated,  that  he  was  acquainted  with  Millet, 
who  was  a  soldier  in  the  same  reigment  which 
the  witness  commanded  during  the  war,  and 
that  his  character  was  good. 

Abner  Curtis,  one  of  the  Police  oflScers,  on 
being  sworn  as  a  witness  on  behalf  of  the  pro- 
secution, stated,  that  when  he  went  with  Hop- 
son  and  Legget,  with  a  search-warrant,  to  the 
house  of  the  prisoner,  he  denied  that  he  had 
any  cloth  whatever  in  the  house.  The  cloth 
was,  on  searching,  found  in  a  trunk,  in  the 
back  of  the  house,  which  was  broken  open,  and 
the  prisoner  then  said  it  was  brought  from 
Charleston.  At  this  time,  he  said  nothing  about 
the  purchase  from  a  black  man,  or  the  receipt  ; 
but  after  he  was  carried  to  the  Police,  told  that 
story.  The  prisoner  kept  a  small  grocery,  at 
No.  67  Bancker-street. 

Leggett,  on  being  again  cahed,  substantial- 
ly corroborated  the  above  statement. 

Here  the  testimony  on  both  sides  closed.  The 
Counsel  for  the  prisoner,  contended  to  the  court 
and  jury,  on  divers  grounds,  that  he  ought  to 
be  acquitted.  1st,  The  Subornation  of  Per- 
jury, charged  in  the  indictment,  had  not  been 
proved  by  two  credible  witnesses  ;  Williams 
and  Millet,  th«^  only  persons  who  swear  to  the 
fact,  stand  impeached,  and  no  reliance  can  be 
placed  upon  their  testiir^ny. 

2d.  Tlie  testimony  on  behalf  of  the  prisoner, 
and  the  circumstances  in  the  case  show,  that 
Williams  and  Millet  have  been  induced  to 
swear  false,  on  this  occasion,  and  that  ibcir  tes- 
timony on  the  former  trial  was  true.  One  of 
the  Counsel,  under  this  head,  poured  forth  a 
torrent  of  invective  against  the  Police,  unsup- 
ported by  testimony  ;  and  on  being  interrupted 
by  one  of  the  Police  magistrates,  who  attended 
the  trial,  and  had  been  sworn  as  a  witness,  was 
stopped  by  the  Court,  and  ordered  to  confine 
himself  to  the  evidence. 

3d.  It  does  not  appear  from  the  testimony  of 
Williams  an^  Millet,  allowing  it  to  be  true, 
that  the /)rocur6me7if  proceeded  from  the  pri- 
soner. He  offered  no  reward ;  he  held  forth 
no  inducement ;  and  if  they  committed  perjury, 
they  did  it  voluntarily,  and  without  motive. 
Rodman  &  Price,  contra. 
By  the  Court,  delivered  by  his  Honor  the 
Mayor : 

Gentlemen  of  the  Jury, 

After  the  minute  and  tedious  investiga- 
tion, which  this  cause  has  undergone,  the  court 
is  aware,  that  you  will  not  wish  to  hear  a  detail 

af  the  wUgle  oa»^  of  te§t«©ony  ad(iuce4  before 


you.  Still,  as  the  offence  in  its  nature  is  atro- 
cious, as  it  strikes  deep  at  the  root  of  those  im- 
portant obligations,  which  are  held  sacred  and 
cherished  in  society,  it  is  incumbent  on  us  to  re- 
view the  leading  features  of  the  case,  in  determi- 
ning on  the  guilt  or  innocence  of  the  prisoner. 

The  prisoner  at  the  bar,  stands  charged  with 
having  procured  James  Williams  and  John 
Millet,  to  commit  wilful  and  corrupt  perjury,  on 
the  trial  of  a  cause  in  this  court,  on  the  fifth  day 
of  June  last,  wherein  the  prisoner  was  charged 
with  receiving  stolen  goods,  the  property  of 
Peter  H.  Legget. 

This  offence  is  denominated  Subornation  of 
Perjur}%  which  consists  in  procuring  another  to 
take  a  false  oath,  amounting  to  perjury,  where 
the  person  thus  procured  actually  takes  such 
oath. 

In  a  prosecution  for  perjury,  the  falsity  of 
the  oatli  must  be  proved  by  at  least  two  wit- 
nesses, because  it  is  necessar}-,  that  such  oath 
should  be  overbalanced ;  but  in  this  case, 
where  the  two  witnesses,  whose  oaths  are  al- 
leged to  be  false,  confess  the  perjury,  the  rule 
applicable  to  perjur}-,  or  the  reason  of  such 
rule,  does  not  apply.  This  case,  in  the  opinion 
of  the  court,  stands  on  a  different  ground  from 
perjury  itself,  with  regard  to  the  mode  of  proof. 

Standing  by  itself,  tiie  testimony  of  Williams 
and  Millet  is  subject  to  every  objection  raised 
by  the  prisoner's  Counsel.  These  witnesses 
stand  before  us  corrupt  by  their  own  showing, 
and  under  the  influence  of  favor  necessarily 
resulting  from  their  situation.  Though  the 
law  has  pronounced  these  competent  witnesses, 
the  court  is  bound  to  say,  that  it  would  be 
wholly  unsafe  to  rely  on  their  testimony  unless 
strongly  fortified. 

It  is  necessary  for  us,  then,  to  examine  the 
facts  and  circumstances  disclosed  on  this  trial, 
independent  of  their  testimony,  to  ascertain 
whether  the  material  allegations  contained  in 
the  indictment  are  supported.  The  perjury 
assigned  in  the  indictment,  may  be  reduced 
under  three  distinct  heads  : 

1st.  That  the  prisoner  purchased  the  goods, 

2d.  That  he  paid  upwards  of  100; 

3d.  And  that  a  receipt  was  given  by  the 
black  man,  from  whom  the  goods  were  pur- 
chased. Either  of  these  were  material  to  the 
issue  on  the  former  trial ;  and  if  either  were 
false,  perjury  was  committed ;  whether  by  the 
procurement  of  the  prisoner,  is  the  important 
question  for  your  determination.  To  deter- 
mine tliis,  it  will  be  the  duty  of  the  jury,  care- 
fully to  weigh  and  examine  all  the  facts  and 
circumstances  in  the  case.  The  false  declara- 
tions of  the  prisoner  to  the  Police  magistrates, 
his  efforts  to  conceal  the  property,  his  inconsis- 
tencies and  contradictions  when  it  was  found 
in  his  possession,  operate  strongly  against  him. 
It  is  the  province  of  the  jury  alone,  to  deter- 
mine, whether  this  is  the  conduct  of  an  honest 
laan,  who  had  fairly  and  honestly  purchased 
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property.  Before  lie  i7as  ra^^  iod  to  tho  Police, 
he  declared  to  Alderma/i  llojisoij,  that  he  look 
neither  a  bill  nor  rccei;jt ;  and  lie  stated  ex- 
pressly, that  no  person  was  present  when  lie 
putchased  the  property.  It  was  n<jt  until  his 
arrival  in  the  Police,  that  he  j^a*e  the  account 
concerning-  the  purchaso  whicli  he  supported 
on  the  Conner  trial,  by  means  of  which  he  was 
acquitted  by  the  jury. 

'I'he  declaratiofis  made  by  tlio  prisoner  tliis 
day,  to  Mr.  vV'arnerand  others,  in  relation  to 
Bog-ardus,  in  the  o;)ini(jn  of  the  court,  ought  not 
much  to  be  relied  on,  by  reason  of  the  explana- 
tions made  by  the  prisoner,  and  by  L>c;;^-ardns 
in  his  testimony,  and  all houg^h  it  is  somewhat 
unusual  tor  counsellors  of  this  court,  to  ti-ans- 
act  business  of  the  nature  tliat  Bog-ardus  did, 
at  a  disiance  from  their  (jlfice  ;  yet,  as  he  has 
cxidained  the  part  laken  by  him  in  this  aiTair, 
it  d'K'S  not  ap{)ear  that  he  is  liable  to  censure. 

There  are  two  important  points  of  view  in 
■which  this  case  may  be  co?isidered.  Isf.  Alary 
Miller  swears  positively,  that  it  was  on  the 
iixleenth  dai/  of  Afai/,  in  the  forenoon,  that  the 
black  man  brou^rlif  il,o  clolh  into  the  store  of 
Fraiicis,  when  the  purchase  took  place,  ifi  her 
presence,  and  that  of  Williams  and  Millet. 
She  refers  to  her  marriaf^c,  and  the  certificate 
thereof,  as  circumstanc(?s  by  which  she  fixes  the 
date.  You  iiave  heard  the  testimony  of  Log-- 
g-et,  tvho,  during-  the  recess,  by  refening^  to 
written  documents,  was  enabled  to  state  with 
certainty,  that  an  inventory  of  his  g-oods  was 
taken  on  that  day,  and  that  the  cloth  could  not 
bave  been  stolen,  until  the  neventeenth,  in  the 
afternoon,  and  probably  aftei-wards.  The  tes- 
timony of  Mary  IMiilcr,  is  the  most  important 
of  any  adduced  on  the  part  of  the  prisoner,  and 
it  is  your  province  exclusively,  lo  judg-e  of  her 
credibility.  If  by  a  reference  to  all  the  facts 
and  circumstances  in  the  case,  it  should  be 
found,  that  what  She  swears  cannot  be  true,  this 
lameutablo  fact  would  follow,  that  this  prisoner 
or  his  a^^ents,  has  accunuilated  perjury  on  per- 
jury, crime  on  crime,  to  evade  punishment. 

2d.  A  receipt,  adduced  and  sworn  to  by 
Williams  and  Millet,  on  the  forn  jr  trial,  has 
been  produced  before  us  on  tliis  trial.  This  re- 
ceipt stands  on  different  g  round  from  any  other 
evidence,  to  whicii  the  court  has  directed  your 
attention.  It  bears  date  on  the  eighteenth  A^y 
of  May,  last  past.  Bog-ardus,  who  w  as  employ- 
ed by  the  prisoner  to  draw  the  affidavit  to  sa- 
tisfy Le^g-et,  the  owner  of  the  g-oods,  knows 
nothing  about  this  receipt.  It  will  be  recol- 
lected by  you,  that  Legg'et  affirms,  that  he  ad- 
vertised that  ^oods  were  stolen,  (supposed  to 
be  by  a  black  man)  on  the  seventeenth  or  eigh- 
teenth day  of  May. 

It  will  be  for  j-ou  alone  to  determine,  whether 
this  receipt  was  not  contrived  hy  the  pHsoner  af- 
ter his  arrest,  expressly  to  answer  the  purposes 
of  the  defence,  in  connexion  -wttli  the  testimony 
of  Williams  and  Millet.    Should  this  be  your 


opinion,  then  it  will  follow,  Oiat  tlieir  testi'm'^ny 
on  the  former  trial,  in  reUUum  to  this  receipt, 
■  was  wholly  false.  It  has  been  urg-cd  by  the 
i  Counsel  for  the  prisoner,  that  the  testimony 
will  not  warrant  us  in  saying-,  that  tht  prisoner 
procured  Williams  and  Millet  to  swear  Ui  the 
facts  contained  in  the  indictment.  Indepen- 
dent of  their  testimony  in  relation  to  this  pro- 
curement, can  it  be  presumed,  that  they  de- 
vised the  facts,  and  swore  to  them  volunlarih. 
On  ihis  subject,  it  will  be  your  duty  to  examine 
tlie  circumstances  in  the  case,  and  determine 
whctiier  the  prisoner  did  induce  or  procure 
these  men  to  swear  in  the  manner  stated  in 
their  testimony,  on  this  trial. 

On  the  whole,  g-entlcmen,  the  case  is  left 
with  you  for  decision.  You  will  carefully  ex- 
amine and  weigh  all  the  circumstances,  and 
determine  the  question  of  the  prisoner's  inno- 
cence or  guilt,  as  your  consciences  shall  dic- 
tate. 

It  being  late  at  night,  it  was  agreed  by  the 
j  counsel  for  the  parties,  that  the  jurors  might 
seal  their  verdict,  and  the  court  adjourned. 

The  next  day,  on  the  opening  of  the  court, 
the  jurors  returned  a  verdict  against  the  prison- 
er, recommemling  him  to  the  mercy  if  the  court, 
to  which  Slfplun  Dodge,  one  of  the  jurors,  as 
well  as  the  rest,  had  subscribed  his  name.  The 
jurors  were  called  in  the  usual  »vay,  by  the 
clerk,  and  all  agreed  to  the  verdict,  and  it  was 
entered  accordingly. 

On  the  last  day  of  the  term,  the  prisoner  was 
brought  up  to  receive  sentence,  when  'jis  Coun- 
sel moved  for  a  new  trial,  on  ao  affidavit  of 
Stephen  Dodge,  one  of  the  jurors,  slating, 

1st.  That  when  the  juro^i*  retired  to  delibe- 
rate, there  was  a  diversity  of  opinion  among- 
them,  and  several,  including  the  deponent, 
were  in  favor  of  an  acquittal. 

2d.  After  debating  the  question  of  the  guilt 
or  innocence  of  the  prisoner,  some  of  the  jurors 
suggested,  that  if  he  should  be  found  guilty,  the 
court,  most  probably,  would  not  imprison  him 
more  than  twenty  days  ! 

3d.  Under  this  impression,  the  deponent 
agreed  to  the  verdict,  though  he  believed  him  not 
guilty,  and  so  would  have  declared,  when  he 
returned,  but  it  was  his  impression,  that  the 
verdict  could  not  be  altered. 

The  Counsel  on  behalf  of  the  prosecution, 
first  objected  to  the  reading  of  fhis  affidavit, 
and  after  the  court  had  given  the  Counsel  for 
the  prisoner  leave  to  read  the  affidavit,  the 
Counsel  for  the  prosecution  demonstrated  to 
the  court  the  extreme  danger  of  suffering-  a. 
juror,  on  a  motion  for  a  new  trial,  to  impeach 
a  verdict.  Mr.  Price,  in  an  elegant  address  to 
the  court,  pointed  out  the  general  duties  of  a 
jury,  and  showed  the  impropriety  of  permitting 
jurors,  after  their  discharge,  to  alter  or  destroy 
a  verdict,  by  explanations  which  may  every 
day  be  obtained,  through  fear,  favor,  or  folly. 
Th©  Supreme  Court  of  this  state,  (4th  Johns* 
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Rep.  p.  487.)  had  determined  that  the  affidavits 
of  jurors,  in  a  civil  cause,  are  not  to  be  receiv- 
ed to  impeach  their  verdict.  The  reason  of  the 
rule  proved  the  necessity  of  applying-  it  to  cri- 
minal, as  well  as  civil  cases.  Indeed,  no  civil 
case  could  afford  as  great  temptation  to  cor- 
rupt or  to  be  corrupted,  as  is  sometimes  pre- 
sented by  a  criminal  prosecution. 

Hawkins  &  Simons  contended,  that,  as  the 
Counsel  for  the  prisoner,  when  the  jurors  re- 
turned, were  not  present  to  poll  the  jury,  (as  the 
juror,  had  he  been  polled,  would  have  dissent- 
ed from  the  verdict,)  the  prisoner  ought  now  to 
have  the  same  privilege  that  he  would  have 
had,  had  the  Counsel  been  present.  Hawkins, 
as  a  further  ground  for,  at  least,  suspending  the 
sentence  until  the  next  term,  suggested,  that 
he  should  be  able  to  show  the  court,  that  one  of 
the  jurors,  during  the  recess  of  the  court,  and 
before  he  had  heard  all  the  testimony,  declared, 
that  in  his  opinion,  the  prisoner  was  guilty. 
This  was  prejudging  the  cause,  and,  if  made 
out  to  the  satisfaction  of  the  court,  it  would  be 
a  good  ground  for  a  new  trial. 

By  the  Court.  There  are  two  motions  before 
the  court ;  one  for  a  new  trial,  grounded  on  an 
affidavit  of  vStephen  Dodge,  on-^  of  the  jurors  : 
tiae  other,  for  suspending  the  sentence  until 
the  next  term,  to  show  the  court,  that  one  of 
the  jurors,  during  the  recess  of  this  court,  and 
btfore  hearing  all  the  testimony ,gave  an  opinion 
on  \he  merits.  This  latter  motion  is  grounded 
on  the  suggestion  of  Counsel  only. 

With  regard  to  the  Crst  motion,  it  is  known 
to  the  members  of  this  court,  that  the  trial 
commenced  and  progressed  in  a  regular  man- 
ner. "VV  her.  the  jurors  retired,  the  Counsel  on 
both  sides  coLscnted,  tliat  the  jury  should  re- 
turn a  sealed  verdict.  The  verdict  was  re- 
duced to  writinr,  the  jurors  subscribed  their 
names  and  separated,  and  the  next  day  return- 
ed, and  the  jurors  aeing  called,  assented  to  the 
verdict,  and  it  wai  entered  in  the  usual  man- 
ner. It  is  true,  that  the  jurors  were  not  polled, 
but  this  was  the  privilege  of  the  prisoner,  and 
it  was  the  duty  of  his  ^Jounsel  to  have  availed 
themselves  thereof,  had  \Jiey  deemed  it  neces- 
sary. 

It  being  conceded,  that  th«  entry  of  the  ver- 
dict was  regular,  the  questioa  arises,  whether 
the  court  can  and  ought  to  interfere  to  set  it 
aside,  for  the  reasons  disclosed  m  the  affidavit. 
An  important  fact  appears  before  tis  on  record, 
that  all  the  jurors  have  signed  tlus  verdict. 
Tliis,  in  addition  to  the  assent  of  tlie  jurors,  af- 
ter their  return,  is  the  highest  evidence  we 
have  of  their  agreement.  If  they  did  not  agree, 
they  should  not  have  signed  the  verdict,  and 
assented  to  it  in  open  court. 

Deciding  this  case  then,  on  fixed  and  esta- 
blished principles,  we  are  bound  to  say,  that  the 
affidavit  of  a  juror  cannot  he  received  in  this 
court,  to  impeach  a.  verdict^  which  he  with  his 
fellows  has  rendered.  The  Supreme  Court,  by  a 
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train  of  decisions,  has  established  this  dcctririe 
in  civil  cases.  The  reason  why  it  sLouid  apply 
to  criminal  cases,  in  its  full  extent,  is  stronger. 
There  would  be  much  danger — much  uncer- 
tainty, in  the  mode  of  trial  by  juiy,  should  the 
jurors,  or  either  of  them,  be  allowed  to  destroy 
their  own  verdict.  The  motion  for  a  new  trial 
is  thererore  denied. 

On  the  motion  for  a  suspension  cf  the  sen- 
tence, we  give  no  opinion  on  the  matter  sug- 
gested. It  rr.ay  be  true  ;  and  to  give  the  pri- 
soner an  opportunity  of  laying  it  regularly  be- 
fore the  court,  at  the  next  term,  we  suspend  his 
sentence. 

The  prisoner  was  then  remanded  to  Bride- 
well, and  during  the  present  tenn,  the  keeper 
found  concealed  in  the  room  of  Francis,  inKtrv- 
mcnls  adapted  to  the  purpose  of  hrecihing  prison. 
From  every  circumstance,  it  appeared,  that  a 
wicked  conspiracy  of  persons  unknown,  without 
the  prison,  had  been  forined  to  aid  his  escape. 
He  was  then  put  in  irons  to  await  the  sentence 
of  the  court. 

On  the  last  day  of  tlie  term,  the  prisoner  was 
put  to  the  bar. 

By  the  Court.  Is  there  a  motion  to  be  made 
on  behalf  of  John  Francis  ? 

No  Counsel  appeared;  all  was  mute — The 
wife  of  Francis,  the  partner  of  his  crimes  and 
his  woes,  stood  h"^  the  prisoner'*s  box,  suiTused 
in  tears,  and  seizuig  his  hand  in  the  phrenzy  of 
despair,  sc'  ined  to  cast  the  last  agonizing  glance 
on  the  unfortunate  thougli  guilty  man,  standing 
alone,  forsaken  by  every  other  friend.  She 
M  as  taken  by  the  officers  fi-om  the  bar. 

The  afiection  and  constancy  of  that  sex  in 
affliction,  excites  «ur  admiration,  and  on  an  oc- 
casion like  this,  our  feelings  constrains  us  for  a 
moment  to  forget  the  t  W7/u'na/,  while  we  render 
an  involuntary  homage  to  the  woman. 

By  the  Court.  John  Francis,  in  the  month 
of  June  last,  you  was  tried  in  this  court,  on  a 
charge  for  receiving  stolen  goods.  On  thai 
trial,  two  persons  were  produced  as  witnesses 
on  }  our  behalf,  who  were  instigated  by  you  to 
commit  wilful  and  corrupt  perjury.  Your  pur- 
pose on  that  occasion,  was  answered,  and  you 
Avas  acquitted. 

At  the  last  term,  you  was  tried  and  found 
guilty  of  suborning  those  witnesses,  and  we 
are  sorr}'  to  say,  that  cn  this  latter  trial,  an- 
other witness  appeared  on  your  behalf,  who, 
from  every  circumstance  in  die  case,  must  have 
committed  perjury.  In  addition  to  this,  a  re- 
ceipt was  produced  by  you  on  the  former  trial, 
sworn  to  by  the  witnesses  suborned  by  you, 
which  was  falsely  and  wickedly  devised  and 
forged  to  answer  the  purposes  of  your  defence. 
In  your  case,  there  is  an  accumulation  of  crimes 
which  we  have  scarcely,  if  ever,  witnessed  in 
any  case  tried  in  this  court. 

The  offence  of  which  you  Lave  been  convict- 
ed, although  unusual  in  our  courts,  is  one  of 
the  most  corrupt  and  diabolical  that  can  be 
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perpetrated  in  society,  und  calls  loud  for  cx- 
euiplary  puuislirncnt. 

We  know  not  the  reason  for  which  the  jury 
recommended  you  to  mercy.  The  court  has 
seen  nothing-  in  your  case  which  requires  a 
mitig^ation  of  punishment.  We  have  the  power 
to  sentence  you  to  tlie  State  Prison  ten  years, 
and  no  otlier  reason  has  itjduced  the  court  to 
slnlencc  you  for  a  shorter  period,  except  the  re- 
commendation of  the  jury. 

The  sentence  of  the  court  is,  tliat  jwi,  John 
Francis,  be  imprisoned  in  the  State  Prison  se- 
ven years. 

Dtiring  this  term,  John  Jones,  a  black,  was 
indicted,  tried,  and  found  ;^uilty,  of  obtaining 
two  pieces  of  fme  linen,  of  the  value  of  $G0, 
of  John  T.  Duryee,  by  false  pretences. 

Duryec  is  a  merchant,  and  kept  a  store  at 
No.  100  Chatham-street.  During  the  month 
of  June  last,  the  defendant,  who  had,  about 
thi  cc  months  before,  been  a  servant  of  Thomas 
Pha;nix,  esq.  came  to  the  store,  and  represent- 
ed to  Duryee,  that  IVl IS.  Phcenix,  being  unwell, 
had  sent  him  fur  t^vo  of  the  finest  pieces  of 
linen  he  had.  Duryee,  liaving  known  him  as  a 
servant  of  Phcenix,  and  believing  him  then  to 
be  such,  delivered  tlve  linen  without  hesitation. 

Pliamix,  a  witness  on  behalf  of  the  prosecu- 
tion, fewore  that  tlie  defendant  had  been  dis- 
charged from  his  service  three  months  before, 
and  that  he  never  had  any  authority  to  get  the 
linen. 

By  the  examination  of  the  defendant  taken 
in  the  Police,  it  appears,  that  the  wife  of  Plioe- 
nix  never  ordered  him  to  get  the  linen ;  but 
that  John  Francis  proposed  to  him  to  obtain  it 
in  the  manner  he  did,  and  he  would  purchase  it. 
After  having  procured  the  linen,  he  carried  it 
to  the  store  of  Francis,  who  received  it,  but 
paid  him  nothing. 

The  linen  was  found  in  the  house  of  Fran- 
cis, and  a  part  was  cut  up  by  his  wife  for  shirts. 
Francis  and  his  wife,  in  their  several  examina- 
tions, deny  obtaining  the  property  in  the  man- 
ner stated  by  Jones. 

He  was  sentenced  to  the  City  Penitentiary 
one  year. 

Here  is  another  proof,  if  proof  w  re  wanting, 
of  the  vile  character  of  Francis. 

Receivers  of  stolen  goods — Perjurers — Su- 
borners of  Perjury,  your  souls  are  darkened, 
your  consciences  slumber,  ye  will  not  hearken 
to  the  eloquent  precepts  and  solemn  admonitions, 
which  your  God,  through  his  ambassadors,  in  the 
sacred  desk, is  continually  sounding  in  your  ears. 
The  dreadful  end  of  the  wicked,  an  approach- 
ing judgment,  and  all  the  horrors  of  the  realms 
of  darkness  and  despair,  ye  hear,  but  they  pass 
by  you  "  like  the  idle  wind,  which  you  regard 
not."  Yet,  be  assured  there  is  a  God — a  judg- 
ment— an  awful  eternity.  Listen  then,  to  the 
sacred  divine,  when  he  tells  you  of  the  dealings 
of  that  God,  to  the  wicked  hereafter.  He  speaks 


truth.  That  this  God  regards,  and  interfere?, 
with  the  affairs  of  mankind  Aerc,  believe.  The 
EXAJIFLE  IS  before  you. 


(lIIGHWAV  ROBBERY.) 

WILLIAM  HENRY,  al  die.  W  ILLIAM  11. 
PALMER,  THOMAS  SMITH,  AND  ED- 
WARD M'COLGAN  S  CASE. 
Rodman,  Counsel  for  prosecution. 
Price,  Counsel  for  the  prisoners. 
Countrymen,  ig^iioraiit  of  tlio  c  itv,  instc'ii<l  of  referring  to 
every  strarifrtr  they  may  me<-t  for  infomiation,  con- 
cernin}^  tlie  residence  of  a  citiicn,  ought  ratlu-r  to  re- 
fer to  Longworth's  Directory. 

The  prisoners,  who  were  foreigners,  were  in- 
dicted for  a  highway  robbery,  committed  on  Ja- 
cob Dayton,  on  the  twenty-first  day  of  July  last. 
When  arraigned,  with  the  other  prisoners,  Ed- 
ward M'(,'olgan  said,  1  took  tlie  money,  but 
tlie  other  two  knew  nolliing  about  it."  They 
pleaded  not  guilty,  and  when  all  three  were 
brought  up  for  trial,  M'Coigan,  repeating  his 
assertion  concerning  the  two  others,  pleaded 
guilty. 

Jacob  Dayton,  an  old  man,  as  we  should 
judge,  seventy,  and  not  one  of  the  most  intelli- 
gent men  of  his  age,  was  then  sworn,  as  a  wit- 
ness on  behalf  of  the  prosecution,  and  said,  "  1 
live  at  Slammage,  or  Horseneck,  in  Connecti- 
cut. On  last  Sunday  two  weeks,  (tlie  21st  Ji- 
ly)  I  came  to  this  city,  in  wliich  ^  am  a  strsn- 
ger.  The  boat  in  whicli  I  came,  touched  it  the 
New-Slip  :  and  a  short  time  after  I  arr^cd,  I 
left  the  boat,  and  went  to  find  a  man  ni  John- 
street,  with  whom  I  was  acquainted.  A  short 
distance  from  the  slip,  I  met  that  nran,  stand- 
ing in  the  west  corner  of  the  bjx  {pointins^  l« 
Henry)  who  was  a  stranger  to  mr,  and  inquired 
of  him,  whether  he  knew  such  i  man,  whom  I 
named,  living  in  John-street.  He  said,  that  he 
was  well  acquainted  with  the  man,  and  would 
accompany  me  to  his  house,  «n  that  street.  In 
a  conversation  which  we  Vad,  I  informed  him 
of  the  place  of  my  residence,  and  he  said  that 
he  lived  at  Horseneck.  A  few  minutes  after 
1  had  fallen  in  his  company,  the  other  two  pri- 
soners, who  were  oc  the  opposite  side  of  the 
street,  came  across  And  joined  us.  They  took 
me  into  a  grocery,  and  I  purchased  some  small 
thing — and  to  ps:y  for  it,  took  out  my  money, 
which  they  saw-  I  had  ^47,  lacking  a  shilling, 
I  think,  in  bilJs.  They  then  carried  me  to  the 
upper  part  of  the  city,  near  the  rope-walks,  and 
we  went  between  the  two  rope-walks,  and  af- 
terwards on  the  north  side  of  them.*  Henry 

*  That  this  case  may  be  understood,  especially  by 
strangers  to  our  city,  we  think  proper  to  state,  that  John- 
street  runs  from  Broadway  towards  the  East  river,  into 
Peai'l-street,  terminating  about  half  a  mile  westward  of 
the  New-Slip.  The  rope-walks,  above  mentioned,  are 
in  the  suburbs  of  the  city,  near  the  East  river,  and 
above  two  miles  to  the  eastward  of  the  New-slip.  The 
place  where  this  robbeiy  was  conrimitted,  is  in  or  near  a 
lield,  commonly  called  Stuyversant's  Green,  a  part  of 
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"vent  aside  from  us  a  short  distance,  and  one  of 
the  other  prisoners  then  said  to  me,  Now 
give  up — resign  !"  Immediately  on  saying  this, 
he  struck  me  on  my  arm,  but  with  what  he 
struck  I  cannot  say.  I  was  then  struck  on  my 
head  and  shoulders,  and  knocked  down,  where 
I  suppose  I  lay  some  time  senseless.  When  I 
came  to,  I  found  my  money  gone,  and  imme- 
diately made  an  alarm  by  crying  murder !  I 
was  carried  to  the  house  of  one  Case,  and  af- 
ter the  prisoners  were  taken  up,  they  were 
brought  in,  and  I  immediately  knew  them.  1 
am  confident  they  are  the  same  men — they 
were  all  concerned.  I  know  not  which  of  them 
took  away  the  money." 

After  the  introduction  of  testimony  concern- 
ing the  apprehension  of  the  prisoners  in  their 
flight,  Rodman  rested  the  cause,  and  Price,  as 
Counsel  for  the  prisoners,  abandoned  their  de- 
fence. 

It  appeared,  that  the  prisoners  in  their  flight 
kept  near  each  other,  and  when  they  found  the 
alarm  increasing,  pretended  that  they  were  in 
pursuit  of  a  thief;  and  Henry,  when  about  be- 
ing taken,  said  that  he  had  made  great  efforts 

to  catch  the  d  d  rascal.    Henry  Hebbern 

and  John  Hebbern,  arrested  their  flight,  and 
they  were  taken  pale,  trembling,  and  agitated, 
with  the  money  in  the  possession  of  one  of 
them. 

They  were  sentenced  to  the  State  Prison  for 
life. 

SAIVIUEL  MILLS,  JOHN  WILLIAMS, 
AND  EDWARD  GILGAR  S  CASES. 

However  grave  and  respectable  a  man  may  be,  yet 
should  it  appear  that  he  went,  voluntarily,  into  the 
haunts  of  licentiousness,  where  a  personal  injury  was 
inflicted  on  him,  on  the  traverse  of  an  indictinent  for 


which  is  bounded  on  the  west  by  Stanton-street,  which 
runs  from  tlie  Bowery  to  the  East-river.  The  nearest 
building  to  the  Jiead  of  the  rope-walks,  is  the  house  of 
Whitfield  Case,  (Stanton,  comer  of  Arundel  street,) 
about  tliree  hundred  yards  distant.  Mrs.  Case  happen- 
ed, providentially,  to  be  looking  for  one  of  her  children, 
and  came  upon  one  of  the  prisoners,  who  was  watching 
at  the  head  of  the  rope-walks,  while  the  other  two  were, 
most  probably,  murdering  the  old  gentleman.  Receiving 
notice  from  their  coadjutor,  the  other  two  caine  up,  and 
the  woman  saw  the  old  gentleman,  at  a  distance,  hardly 
able  to  stand,  waving  his  hands  in  a  supphcating  manner, 
trying  to  pomt  to  the  prisoners,  and  in  a  stifled  tone  cry- 
ing murder  !  She  spoke  to  the  villains,  called  them  such, 
and  told  them  they  had  been  robbing  that  old  man,  and 
that  she  would  mark  them.  Whereupon,  they  fled  pre- 
cipitately—She  cried  murder  !  The  alarm  'was  soon 
caught  by  others — Murder  was  cried  in  every  quarter, 
and  in  less  than  five  mir-utes,  a!;ove  five  hundred  persons 
were  in  full  chase.  The  prisoners  fled  towards  the  Bow- 
ery, and  when  they  heavd  others  cry,  they  also  cried 
reurrler  ;  but  in  vain.  It  was  soon  Ibund  that  they  were 
not  the  pursuers,  and  they  were  stopped.  They  were 
carried  to  the  house  of' Case,  and  the  prosecutor,'  bleed- 
ing from  his  wounds  and  almost  distracted,  immediately 
knew  them.  Henry  came  out  of  State  Prison  about 
twenty  days  before !  What  a  School  for  improvemeiit 
-«tnd  reformation  ! 
8* 


that  injur}-,  his  credibllit}',  for  that  reason,  is  in  some 
measure  ali'ected. 

Mills  was  indicted  for  a  highway  robbery 
committed  on  Frederick  Merrill,  on  the  third 
of  July  last.  The  prosecutor,  a  farmer  of  Sta- 
ten-Island,  of  a  respectable  appearance,  and 
apparently  forty-five  years  of  age,  came  to  the 
city  to  witness  the  celebration  of  the  succeed- 
ing day.  Arriving  late  in  the  evening  with  a 
neighbour,  and  not  being  able  to  get  lodging  at 
places  where  they  were  acquainted,  they  re- 
^^olved  to  travel  the  city  during  the  night.  It 
had  been  better  for  the  prosecutor  had  they 
confined  their  rambles  near  Whitehall,  but  to 
freep  themselves  atcake,  it  appeared  they  wan- 
dered to  Corlaers-hook,  to  witness  the  noctur- 
nal orgies  of  Venus.  There,  they  went  into 
several  lighted  halls,  graced  by  the  presence  of 
many  a  damsel  hHght,  and  Neptune's  favoured 
sons. 

In  one  of  these  halls,  the  venerable  Cyprian 
Priestess,  presiding  over  the  rites,  accosted  our 
child  of  Ceres,  and  implored  him  to  offer  a  liba- 
tion to  Bacchus,  preparatory  to  initiation  into 
the  mysteries  of  the  temple.  This  rite  per- 
formed, he  implored  her  to  tread  with  him  the 
mazy  dance  "  on  the  light  fantastic  toe  ;"  while 
the  voice  of  Apollo  and  all  the  muses  resound* 
ed  through  the  hall. 

To  drop  the  allusion,  in  which  our  classid 
readers  will  discover  the  truth,  and  our  modest 
readers  the  object^  we  shall  proceed  to  sober 
narration. 

The  prosecutor  and  his  friend  went  into  a? 
grocery,  and  the  prisoner  was  present,  and  ac- 
cording to  the  current  of  testimony,  was  the 
bar-keeper  Here  some  cider  was  purchased, 
and  the  prisoner  saw  the  money  of  the  prose- 
cutor. His  friend  stepped  out,  and  in  a  short 
time  the  prosecutor  went  in  pursuit,  but  could 
not  find  him.  Returning  near  the  grocery, 
where  his  friend  left  him,  he  saw  the  prisoner, 
who  had  ascertained  that  he  was  going  to  White- 
hall. The  prisoner  offered  to  accompany  him 
to  that  place,  and  the  other  declined  his  com- 
pany. Whereupon  the  prisoner,  without  any 
other  provocation,  immediately  commenced  an 
assault,  struck  him  several  times,  and  another 
joining  the  prisoner,  the  prosecutor  was  knock- 
ed down,  his  coat  was  torn  open,  and  his  pock- 
et-book, which  contained  a  considerable  sum 
of  money,  forcibly  taken  from  his  waistcoat 
pockets. 

The  prosecutor  cried  for  the  watch,  but  re- 
ceived no  assistance.  Some  persons,  however, 
came  along — pursuit  was  made,  and  the  pri- 
soner was  seized  by  the  prosecutor  himself,  and 
the  watch  coming  to  his  assistance,  the  prison- 
er was  secured.  He  was  taken  to  a  grocery, 
and  pretended  he  knew  nothing  concerning  the 
affair. 

The  prosecutor  was  the  only  witness  to  th« 
robbery,  or  the  identity  of  the  prisoner. 

A  great  Eumber  of  witaessesj  several  af 
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winch  were  of  a  very  suspicious  cast,  were  pro- 
duced on  bcliuirol  lhe  prisoner,  who  proved  in 
plain  lang-uage,  the  substance  of  lliat  above 
couched  in  metaphor,  and  succeeded  in  bhiliing 
the  robber}'  from  the  prisoner,  on  the  shoulders 
of  one  Ilobert  Evans.  The  prosecutor  in  liis 
relation,  rnofUsllij  kept  one  ;>ai  t  out  of  view  ; 
but,  on  his  cross-cxantinalion,  would  not  posi- 
tively tieny  what  was  iisscrled  by  the  other  wit- 
nesses, espc  rially  in  vclation  lo  the  Priistess. 
lie  stated,  that  he  believed  from  what  he  saw, 
that  several  persons  in  and  about  the  grocery, 
near  which  the  robb^jry  took  place,  were  con- 
federated tog-ether.  I 
The  jury  acquitted  the  prisoner.  j 

•  i 

John  Williams  and  Ed»rard  Gilp^ar,  Irislirnen, 

were  indicted,  tried,  found  guilty,  and  sen- 
tenced to  the  State  Prison,  each  for  seven 
years,  for  an  assault  and  battery,  committed  on 
William  Thompstu),  witli  an  intent  to  rob. 

It  appeared,  that  on  the  night  of  Ihc  'J7th  of 
July,  Thon>p3on  was  at  C'orlaers-liook,  and  was 
in  a  cook-shop,  and  called  for  something  to  cat. 
Williams  also  earnc  and  railed  for  some  vic- 
tual, and  although  he  v.as  an  utter  stranger  to 
Thcinjisou,  insisted  that  Thomps«u  should  pay 
hisbiil.    Thompson  refused  ;  and  after  pa}  ing 
hi>  oAvii  bill,  fjom  a  pocket-book  in  view  of 
Williams,  went  into  a  grocery,  and  was  follow- 
ed by  the  other.    After  some  conversation,^ 
Williar  c  inquired  of  Tliompson  where  4ie  was 
goiiig.  and  was  informed  that  he  Avas  coming 
ii.To  the  westein  part  cf  the  city.    W  ilHariis 
s-^id  that  he  was  also  going  there,  and  oiTcrcd 
to  accompany  the  other,  which  OiTor  v.  -  .  •  <•- 
ocptc  J.  On  their  way,  Gilgar  fell  iuthei: 
'  v  ny,  and  after  proceeding  to  the  vacui; 
betu'ccn  the  eastern  and  western  parts  of  the 
ily,  the  tv/o  prisoners  left  Thompson  a  short 
■  i's*^ance  behind,  and  conversed  tog'clher  in  a 
]uneuage  he  did  not  understand.    Being  sus- 
picioiis  of  them  by  reason  of  this  conduct, 
Tb.ompson  took  his  pocket-book,  and  put  it  into 
his  bosom.    The  prisoners  returned,  and  de- 
iTiapded  his  pocket-book.    They  seized  him, 
rummaged  all  his  pockets,  frequently  requiring 
him  to  deliver  his  money,  "•  or  it  icouid  br  the 
worse  fijv  l.iviy    Thompson  denied  that  he  had  i 
anv  mone} ,  and  Cvt  length  succeeded  in  extri-  i; 
eating-  hiniscif  fiom  the  rutfians,  and  ilod.    On  j 
his  return,  he  met  with  two  hou-:  :t' tars,  who  j 
ofiercd  to  accompany  him  down.    Thef;e  were 
follov-'cd  by  the  prisoners,  who  commenced  an 
assault  on  the  three,  and  knocked  one  cf  the 
sailors  down.  They  then  tied,  and  the  prosecu- 
tor, making  diligent  search,  some  time  auer- 
Xvards,  found  and  recognized  the  prisoners, -n  ho 
were  seized  and  secured  by  the  Police  officers. 

These  prisoners,  with  the  three  robbers, 
Pabiier,  Smith,  and  M'Colgan,  were  put  in  the 
^riiioners'  box  together,  on  receiving  sentence- 
The  court  t)bservt'd,  on  that  occasion,  *hat  un- 
til a  short  time  past,  thsir  crimes  were  almost 


unheard  of  in  this  countP'  And  th:iL  it  ni*^' 
a  just  subject  of  felicitatiun,  and  rofle<  led  iiiUch 
honor  on  our  countrymen,  that  the  contmisvion 
of  such  heinous  oflencfci*  was  confined  princi- 
pally to  foreigners. 

(former  y.) 
ISAAC  VOSBLHGIl'S  CASE. 
Rodman,  Conn/tel for  the.  prosecutiun. 

}i.  (iARDlNtR  SL  SaMI'SOIH,  Coumcl  foT  tkc 

prisoner. 

On  lilt  traverse  of  an  indlf  tmi  nt  for  thr  For^rn-of  a 
chctk  on  .1  bank,  and  for  uttering'  and  )i:i«-'.iii;r  such 
cho(  k,  knowiutf  it  to  be  forgrcd,  wlicn-  Iron,  tin-  ;^i  nc- 
ral  tenor  of  llic  whole  check,  it  app<  :trs  iintt  rtuin, 
wlielhcr  the  name  of  the  |>er!-on,  to  whom  the  money 
in  the  check  is  payable,  is  IJanker,  L'aili  r,  or  Hunker, 
and  in  llfose  co'.int'^  in  the  iridictment,  on  «'hi<  h 
the  pui>!ic  prosecutor  relies,  a  fur  simile  or  imitati(»n 
of  tlie  name  of  tlie  payee  is  att<  mptrd  to  \>e  made  ;  oii 
an  obj«'e  tion  to  Ihete  counts,  on  the  rouiid  of  a  vari- 
ant elx!vv<f.n  the  name  in  the  check  and  that  in  Uie 
inflictm*  nt,  fills  wa.<,  h<  ld  t'V  t!;e  court  to  Ix-  no  vari- 
ance, and  mere  matter  of  opitjion  and  ypeculation. 
It  is  irjcumbtnt  on  a  prisoner  who  pass<:«  a  false  and 
forced  check,  and  afterwards  when  called  on  by  the 
}M-r5un  defrauded,  to  <li'<clohe  the  ntime  of  the  ncrsoo 
imui  wln^in  hf  received  if,  (l«  nie.«  that  he  pastea  Mich 
cheek,  and  (ilj-claimi  all  knowledge  of  the  circnra- 
slanccs  under  which  it  was  pasj^ed,  to  arcovnt  sntisfaf- 
torily  for  t/ie possession  oj  such  rfieck  ;  nor  will  the 
g^eneral  ^ood  charac  ter  of  such  pn>oner,  in  such  case, 
be  sufficient  to  repel  the  presumption  of  his  guilt. 

The  prisoner  Was  indicted  under  the  statute, 
(1  vol.  N.  R.  L.  p.  4(M,  ^  1.)  for  the  forgery  of 
a  check  in  tbesc  wordts  and  iigures. 
IS'o.  147, 

New-Yoilf,  July  10th,  in  16. 
jshier  of  the  Merchants'  \^-^nk  in  <hc  City  of 
iNcAv-York,  Pay  Josoj^h  B^^'Kcr,  or  bearer, 
fiftv-fivc  Dollars  and  sevontj-six  cents. 

"  ELIJAH  SYMJAEL." 
I  There  were  four  counts  ih  the  indictment, 
!  the  tivo  first  for  the  forgery,  'asft  the  others  for 
I  passing  the  said  check,  knowing  ^  to  be  forged, 
'  with  an  intention  to  defraud*  the  Merchants' 
!  Bank  and  (in  the  last  count)  Samuel  Beech. 
On  tlxse  two  last  counts  the  public  prosecutor 
relied. 

The  name  of  the  person  to  whom  the  money 
was  made  payable  in  the  check,  if  detached 
from  the  check,  spelt  Buvker,  but  when  tlie 
second  and  third  letters  in  the  name  were  com- 
pared with  letters  in  writing  in  other  parts  of 
the  check,-  it  was  doubtful  whether  thacif  name 
was  intended  by  the  writer  for  Banjce/ or  Bar- 
ker. The  check  was  also  crossed  and  delaced, 
and  the  nam.e  might  be  supposed  either  Bunker, 
Banker,  or  Barker.  It  appeared  to  be  doubt- 
ful, by  reason  of  these  circumstances,  which 
name  was  intended  by  the  Avriter. 

In  the  indictment  the  whole  check  was  set 
forth  i?i  hcec  verba  in  the  several  counts,  and 
a  fac  simile.,  or  imitation  of  the  name  B'-'*ker, 
was,  evidently,  attempted  by  the  writer. 

It  appeared  in  ev  idence,  that  the  prisoner 
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caaie  to  tbe  shop  of  Samuel  Beech.  (No.  4 
Chatham-square,)  a  chair-maker,  cn  the  ele- 
venth of  July  last,  and  offered  to  pass  the  check 
for  tlio  amount  in  money,  alleging;  that  he  had 
received  it  from  a  man  in  Pearl-street,  for  v. 
job  of  carting-.  The  father-in-law  of  the  pri- 
soner, who  lives  at  Hackensack,  of  whonf: 
Beech  had  purchased  materials  for  his  business, 
and  with  whom  lie  was  acquainted,  was  then 
present,  and  the  prisoner  gave  as  a  reason  wh}; 
he  did  not  go  to  the  bank  himself,  that  he  wisr<- 
ed  to  return  to  his  house  with  his  father. 
Beech  scrupled  to  change  the  check,  because 
he  did  not  know  the  drawer  ;  but  on  an  assiir- 
arrce  by  the  prisoner  that  it  was  good.  Beech 
gave  him  the  amount,  retaining  twenty-five 
cents  for  his  trouble. 

Calling  at  the  bank  with  the  check.  Beech 
found  that  no  such  man  as  Svndad  dealt  w'lih 
the  bank,  or  had  money  there.  Syndael  could 
not  be  found,  and  Beech  believed  it  to  be  a  fic- 
titious name. 

After  coiToborating  the  testimony  of  Beech, 
Rodman  rested  the  prosecution,  when  the  de- 
fence was  opened  by  Sampson,  who  stated,  thai 
in  addition  to  proof  of  good  character,  tliC  pi  i- 
soner  expected  to  prove  circumstances  to  show, 
that  he  filled  up  a  lot  of  ground  near  the  Al- 
bany basin,  for  a  man  whom  he  did  not  know, 
that  he  had  much  trouble  to  get  his  pay,  which 
amounted  to  thirty  dollars,  aad  that  meeting 
witli  the  man  in  one  of  tlie  streets  of  this  city, 
he  paid  him  in  this  forged  check,  requiring  the 
prisoner  to  pay  liim  the  diiTereuce  in  mone^ , 
with  which  he  cor.^plied. 

A  number  of  vt  ry  respectable  witnesses  was 
called  by  the  counsel  for  tiie  prisoner,  who 
proved  the  general  it^ood  character  of  the  pri- 
soner and  his  conncAions. 

The  principal  testimony  produced  by  the  pri- 
soner to  account  for  his  possession  of  the  check, 
was  that  of  James  A'anderpool,  and  a  brother- 
in-law  of  the  prisoner.  The  former  proved  that 
he  kept  a  grocery  near  the  Albany  basin,  and 
had  frequently  seen  the  prisoner  with  other 
cartmen  at  work  near  that  place.  The  bro- 
ther-in-law proved,  that  since  the  confinement 
of  the  prisoner  in  Bridewell,  he,  the  v/itness, 
had  endeavoured  to  find  Swindle  (so  he  pro- 
nounced) by  making  inquiry  in  every  part  of 
the  city,  but  no  man  could  be  found  ansv.  ering 
to  tiiat  uume.  Ho  also  liad  made  diligent  search 
for  the  lot  alleged  to  have  been  filled  up  by  the 
prisoner,  but  was  unable  to  find  the  place.  Be- 
fore the  time  the  cheek  was  j)asscd  to  Beech, 
he  heard  the  prisoner  say  that  he  had  receiv  ed 
a  check  for  such  work. 

The  Counsel  for  the  prisoner  weie  about 
resting  their  defence,  when  the  court  intimated 
to  the  counsel,  that  here  was  a  manifest  defect, 
or,  want  of  testimony  on  behalf  of  the  prison- 
er. He  had  not  satisfactorily  accounted  for  his 
poasession  of  tiiQ  check  conformable  to  the 


i  opening  made  by  his  counsel.    So  the  court 
should  charge  the  jury. 

Gardiner  raised  an  objection  to  the  indict- 
ment, on  the  ground  of  a  variance  between  the 
.lame  of  the  payee  in  the  check,  and  that  se: 
forth  in  the  indictment.    It  was  concluded, 
liowever,  by  the  counsel,  to  urge  this  variance 
lo  the  jury  in  summing  up  the  evidence. 
Beech  and  Job  Copperthwaite  were  callnl 
,  on  behalf  of  the  prosecution,  both  of  v.  hoi 
concurred  in  showing,  that  about  three  weeLi 
after  the  check  w^as  passed  by  the  prisoner, 
Ueech  with  the  other  found  him  a  considerable 
distance  up  the  Bowery,  and  Beech  asked  hin 
where  the  man  lived,  who  gave  the  check  he 
had  passed.     To  this  the  prisoner  replir'd, 
"  What  check?"    Beech  endeavoured  to  caH 
to  his  recollection  the  circumstance,  by  rr-enr- 
tioning  the  time,  place,  and  occasion,  when 
and  where  the  check  was  passed^  but  the  pri- 
soner declared  he  knew  nothing  about  ti 
check,  nor  did  he  knew  where  Chatbam-sniin 
•ivas.  He  further  said,  that  he  could  prove  t 
he  never  had  such  check.    He  appeared  to 
i;:uch  agitated,  ar.d  after  some  ccnvei  ' ■ 
agreed  to  call  on  Beech  the  next  day,  at 
4  Chatham-square,  but  never  came. 

The  Counsel  for  the  prisoner  urged  to  1^ 
jury  his  acquittal,  principally  on  two  g-roi  n  l 
1.  There  was  a  va-'iaiice  between  the  name  l 
the  payee  in  the  check  produced  in  evidenc 
and  that  set  forth  in  the  indictment.  The  car 
in  the  check  was  Bunko- ;  that  in  ^he  indir 
ment  was  ditlerent ;  and,  if  the  jury  so  beiiev  " 
they  were  bound  to  acquit  the  prisoner.  Itw  .  • 
an  invariable  rule  in  criminal  proceedings,  t' 
t!ie  name  laid  in  the  indictment  should  compu: 
with  that  in  the  instrument  produced  in  Cv  ,  - 
dence ;  and  in  the  present  case,  should  r!, 
jury  believe  that  the  name  in  the  check  w>: 
fhinker.  and  iJi«  name  in  the  indictment  wr  . 
any  oGier,  there  w?s  an  end  of  the  question,  aiM 
the  prisoner  could  not  be  found  guilty.  Tin 
counsel  cited  Hawkins  P.  C.  p.  341.  to  shov, 
tljat  where  by  wrong  spelling,  or  an  omissic 
of  a  letter,  the  sense  or  meaning  of  a  word  wa 
changed,  the  variance  produced  was  fatal. 

2.  There  was  no  evidence  produced,  shov  - 
ing  that  the  prisoner  kncxo  the  check  to  ht 
fur!^:ery.    This  was  an  important  allegation  '  . 
the  indictment,  and  required  pi  oof,  clear  a:  • 
conclusive.    The  counsel,  under  this  head,  a;;  • 
ticipated  the  argument  i^bout  to  be  urged  L 
t!jc  public  prosecutor,  founded  on  the  prisoner 
denial  of  having  given  the  check,  by  su^!!:cJ 
hi^,  tliat  he  had  been  advised  so  to  do  by 
person  then  in  his  company,  and  that  this  <j 
nial  took  place  in  the  moment  of  alarm  ; 
perturbation  of  mind.  At  any  rate,  the  priio;  ,  • 
was  on  trial  for  passing  this  check,  knowing,-  i. 
to  be  forged,  not  for  telling  a  falsehood  :  a.  • 
the  counsel  conjured  the  jury,  by  every  c;  - 
sideration  which  could  be  ur^jed,  to  acquit  f 
prisoner. 
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Rodman  argued,  (hat  tlierc  was  no  variance 
between  the  name  ol'  the  payee  in  the  cheek, 
and  that  set  forth  in  the  indiclmeiit.  The 
name  in  the  check  was  an  imitation,  and  the 
intention  of  the  clerk  was  to  make  a  far  simile. 
But  even  sfiould  the  jury  beheve,  that  the  imi- 
tation was  not  successful,  and  the  name  in  the 
check  was  different  from  that  in  tlie  count, 
still,  the  variance  was  wholly  immaterial,  inas- 
much as  the  check  is  also  payable  to  bearer, 
and  is  described  otherwise  with  sufficient  cer- 
tainty. It  was  a  g-eneral  rule  in  criminal  plead- 
ing-, tiiat  if  the  omission  of  a  letter  or  wrong 
spelling',  did  not  alter  the  sense,  such  variance 
will  not  vitiate.  He  cited,  1  Starkie's  Crim. 
Plead,  p.  04. 

He  answered  the  argument  of  the  oppo- 
site counsel  in  relation  to  the  knowledge 
of  the  ])ns  in  r  that  ihc  check  was  forged, 
by  saying,  that  it  was  not  to  be  expected 
t;  at  we  conld  derive  the  knowledge  of  a  m  n 
in  cases  like  the  present,  from  any  oilu  r 
source  t)i:in  liis  conduct  in  relrition  to  the  atfair. 
The  jury  were  to  form  a  judgtiient  from  the 
circumstances.  And  lie  averred  that  (he  strong 
circuiiistunces  of  guilt  in  tliis  case,  were  wholly 
inconsistent  with  (he  iimocence  of  (he  prisoner. 

His  Honor  the  IMayor  cliarged  the  jury,  that 
the  '  vidcnce  adduced  against  the  prisoner,  ap- 
plied lo  (he  two  last  counts  in  the  indictment 
for  passing  a  false  and  forged  cher;k  on  the 
Merchants'  Bank  to  Samuel  Beech,  knowing  it 
to  he  forced. 

The  jury  had  heard  the  legal  objection  raised 
by  th  ;  counsel  for  the  prisoner,  grounded  on  a 
supposed  variance  between  the  name  of  the 
payee  in  the  check  produced  in  evidence,  and 
that  set  forth  in  the  indictment.  It  was  evident, 
by  inspecting  this  instrument  and  the  indict- 
ment, that  the  check  is  copied  verbatim,  and  the 
name  of  the  payee,  which  may  be  read  Bank- 
er, Barker,  or  Bunker,  is  attempted  to  be 
imitated.  The  name  standing  by  itself  is  Bun- 
ker ;  but  when  we  refer  to  other  parts  of  the 
instrument,  and  compare  the  letters,  it  would 
seem  that  the  name  was  either  Barker  or  Bank- 
er. Whether,  therefore,  the  imitation  is  suc- 
cessful or  not,  appears  to  the  court  immaterial, 
and  a  matter  of  mere  speculation  and  opinion. 
Besides,  the  iuiy  should  consider,  that  this  is  a 
mere  formal  objection,  and  has  no  /elation  to 
the  merits :  and  although  in  criminal  proceed- 
ings it  must  be  allowed  that  much  strictness  is 
necessa.ry.  and  the  forms  of  law  are  to  be  adhe- 
red to,  vet  t!ie  court  is  bound  to  say,  that  this  is 
not  such  an  objection  as  ought  to  entitle  the 
prisoner  to  an  acquittal.  The  only  material 
question  in  this  case,  is,  whetl^ier  the  prison- 
er at  the  time  he  passed  this  check  knew  it  to 
be  a  forgery.  It  must  be  obvious  to  the  jury, 
that  it  is  impossible  to  prove  this  knowledge 
except  from  the  circumstances  in  this  case. 
From  th*'se,  the  inference;  of  guilt  or  innocence 
js  to  be  dxawn.    His  Honor  here  detailed  the 


circumstances  against,  and  in  faror  of  the  ppl>- 
soner. 

He  had  not  accounted  in  a  satisfactory  man- 
ner how  he  obtained  possession  of  this  check. 
\  le  had  not  even  shown  where  the  lot  of  ground 
was,  for  the  filling  up  of  which  he  alleges  ho 
received  the  check.  And  when  called  on  by 
Beach  and  Copperthwaite,  he  denied  tliat  he 
passed  it,  and  said,  he  could  prove  that  it  wa* 
never  in  his  possession.  This  last  was  a  strong 
circumstance  against  him  ;  a  resort  to  false- 
hood and  a  denial  of  the  truth,  are  generally 
the  result  of  a  consciousness  of  guilt. 

The  good  character  of  the  prisoner  had  been 
satisfactorily  shown.  In  some,  but  principally  in 
doubtful  cases,  this  was  important.  Should  the 
jury  bi'lieve  (his  to  be  a  doubtful  case,  then  it 
would  be  their  duty  to  acquit,  otherwise,  to  find 
the  prisoner  guilty. 

He  was  found  guilty,  and  sentenced  to  the 
State  Prison  seven  years. 

(forglrv.) 

LEVI  .TAMES,  JOHN  DECKER,  EDWARD 
SKKFFINGTON  &  DAVID  CAHILL'S 
CASES. 

Rodman,  Counsel  for  the  three  Proscndifnis. 
\Mien  an  illili  mto  man  nierel\  pa«s<>s  a  couiilerftit  (jil?, 
and  tlie  circunisfancc!-  n  th  case,  upon  which  Uie  pul> 
lic  prosecutor  founds  he  unter,  are  slight,  the  gene- 
ral e-ood  ciiaraclcrof  t;,t  prisoner  will  be  sufficient  to 
re[x  1  the  presumption  of  guilt. 

The  prisoners  were  indicted  and  tried  for  for- 
gery and  pas.^ing  counterfeit  bills,  and  the  three 
last  named  were  found  guilty  of  that  offence, 
and  sentenced  (o  the  State-Prison,  each  for 
seven  years.  The  two  fii  st  nanjcd  were  indict- 
ed separa(ely  ;  the  two  others  jointly. 

Their  crime  consisted  in  passing  bank  bills 
which  had  been  altered  from  a  less  to  a  greater 
denomination.  The  bills  thus  passed  were  al- 
tered from  genuine  bills  of  one  or  two  dollars 
to  tens,  by  preparing  on  thin  paper  the  word  and 
number  fen,  and  placing  them  over  the  corrcs- 
[)onding  word  and  number  in  the  bill  altered, 
with  some  glutinous  substance.  In  some  of 
these  bills  the  word  ten,  placed  over  the  oncy 
ajipeared  to  have  been  dune  with  a  copper- 
f)late,  and  the  corresponding  alterations  were 
so  ingeniously  executed  that,  without  strict 
scrutiny,  many  persons,  especially  those  unac- 
ouainted  witli  the  respective  bank  paper,  were 
liable  to  be  deceived.  In  holding  them  up  to 
the  light,  or,  by  introducing  the  point  of  a  knife 
under  the  word  or  number  ten,  the  deception 
became  apparent.  It  also  appeared,  that  before 
^^xing  the  spurious  parts  over  the  parts  in  the 
altered  bill,  some  device  was  used  for  drawing 
uut,  or  defacing,  the  word  and  number  from  the 
i;enuine  bill. 

Levi  James  is  a  journeman  shoemaker,  and 
does  not  understand  reading  or  writing.  His 
general  good  character  was  skown  on  the  trjisl. 
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He  went,  with  another,  into  the  grocery  store 
of  Michrel  Ward,  in  Market-street,  at  about 
nine  o'clock  in  the  evening- ;  and,  after  calhngr 
for  five  small  g-lasses  of  liquor,  passed  a  coun 
terfeit  $10  bill  on  the  bank  of  America  to 
Wa'd,  and  received  the  chang"e.  Ward  sotn 
after  ascertained,  that  it  was  bad,  and  went  ir- 
pursuit  of  the  prisoner,  and  found  him  at  Cor- 
laer's  Hook.  He  admitted  that  he  passed  tht 
bill,  and  in  his  examination  before  the  police 
alleged  that  the  bill  was  passed  to  him  the  eve- 
ning- before,  by  one  William  Simons. 

No  other  circumstances,  show  in  that  the 
prisoner  knew  the  bill  to  be  counterfeit,  appeal- 
ed on  the  trial,  and  his  honor  the  Mayor  charged 
the  jury,  that  the  only  question  for  their  deci- 
sion was,  whether  the  prisoner  knew  the  bill  to 
be  counterfeit.  After  adverting-  to  the  circum- 
stances in  the  case,  he  concluded  by  charging 
the  jury,  that  the  general  good  character  of  (lie 
prisoner,  in  the  opinion  of  the  court,  was  suffi- 
ciejit  to  repel  the  presumption  of  his  guilt. 

He  was  acquitted. 

John  Decker  passed  to  Tsaac  Buckhout  a 
counteifeit  bill  of  $10  on  the  Phoenix  Bank  of 
Hartford,  forapair  of  shoes,  and  received  $7.50 
in  change.  The  prisoner,  at  the  time  he  passed 
the  bill,  informed  Buckhout  and  his  clerk,  that 
his  name  was  Darid  Williams^  and  that  he  liv- 
ed at  No.  42  Pump-street.  Buckhout  ascer- 
tained that  the  bill  was  counterfeit,  and  went 
to  the  house  in  Pump-street,  but  no  such  man 
as  the  prisoner  resided  there.  Some  time  after- 
wards, he  found  the  prisoner  at  Corl-.ier's  Hook, 
who  first  denied  that  he  passed  the  bill,  but 
shortly  after  offered  to  <^.xchange  it,  and  give  a 
genuine  bill  in  return.  While  Buckhout  was 
conversing  with  him  on  the  subject,  he  escaped, 
but  was  aftenvards  apprehended. 

David  Cahill  and  Edward  Skeffington,  a  short 
time  before  t  le  trial,  went  into  a  tavern  in  the 
ninth  ward  of  this  city ;  and  after  calling  for 
two  glasses  of  punch,  passed  a  counterfeit  $10 
bill  on  the  Catskill  Bank,  to  David  H.  Robin- 
son, who  attended  the  bar.  Cahill  delivered 
the  bill,  and  when  Robinson  brought  the  change 
Skeffington  received  it.  Robinson  carried  the 
bill  in  the  chamber,  and  showed  it  to  John  C. 
Radcliif,  who  pronounced  it  bad ;  and  on  the 
return  of  Robinson  to  the  bar,  the  prisoners 
had  departed. 

It  appeared  by  the  testimony  of  Mary  Pen- 
son,  who  keeps  a  tavern  within  a  short  distance 
of  that  where  the  prisoners  passed  the  other 
bill  to  Robinson — that  they  came  a  short  time 
after  they  had  passed  the  other  bill,  and  called 
for  two  glasses  of  punch,  and  passed  to  her  a 
$10  bill  of  the  same  description  as  the  other. 
She  went  to  the  house,  of  a  neighbor  to  get  the 
change,  and  when  she  returned  the  prisoner, 
who  delivered  her  the  bill,  was  gone,  and  the 
■ether  remained  and  jeeeived  th^  change.  Whe- 


ther the  person  who  remained  and  received  the 
'  hange  was  Skeffington,  she  didnot?wear  posi- 
"vely,  but  thought  it  was  ;  but  she  was  positive 
that  both  the  prisoners  were  concerned  in  pass- 
ing the  bill. 

Cahill  was  apprehended  in  Fourth-street,  by 
Joseph  Maddon,  a  constable,  and  Skeffington 
at  one  of  the  dancing-houses  at  Corlaer's-Book* 
In  a  pocket-book,  found  in  the  possession  of 
■Skeffington,  produced  on  the  trial,  there  were 
ftmnd  several  pieces  of  bills,  cut  from  others, 
expressly  adapted  to  the  purpose  of  altering 
bills  from  a  less  to  a  greater  denomination.  He 
offered  the  Police-officers  a  considerable  sum 
if  they  would  permit  him  to  escape. 

On  the  part  of  Cahill,  testimony  of  a  very 
doubtful  complexion  was  introduced,  phowiDg, 
that  he  kept  a  grocery  at  Corlaer's-Hook,  and 
that  the  day  before  the  counterfeit  bill  was 
passed,  a  sailor  came  and  passed  a  bill  of  the 
same  denomination  on  the  Catskill  Bank  as 
that  passed  to  Robinson.  The  next  day,  at 
about  nine  o'clock  in  the  morning,  the  prisoner 
ook  the  bill,  to  cany  to  his  washerwoman,  who 
lived  a  short  distance  from  the  grocery. 

It  appeared  that  Robinson  lived  about  three 
miles  from  Corlaer's-Hook,  and  his  honor  the 
Mayor  charged  the  jury,  that  the  circumstances 
of  guilt  against  Skcffiington  were  very  strongs 
and  the  principal  question  applicable  fo  Cahill 
was,  whether  he  v/as  concerned  with  the  other 
in  passing  the  bills. 


LEWIS  SMITH  &  WILLIAM  HORSELY, 
al.  die.  ELISHA  SANDER'S  CASES. 

The  testimony  of  an  accomjilice  in  a  felony  is  ciifitled  fo 
credit,  if  sufficiently  corroboruted  by  other  testimony. 
The  prisoners  were  severally  indicted,  tried, 

found  guilty  and  sentenced  to  the  Slate-Prison, 

each  for  seven  years,  for  passing  counteneit 

bank  bills. 

In  the  case  of  Lewis  Smith  it  appeared,  by 
the  testimony  of  Joseph  Price,  that  he  was  met 
by  the  prisoner  in  Lombardy-street,  who  a  ked 
him  if  he  wished  to  make  a  speck.  Soon  after, 
the  prisoner  delivered  to  Price  a  counterfeit  $5 
bill  on  the  Bank  of  New- York,  and  offered  him 
a  dollar  if  he  vrould  pass  the  same.  Price  en- 
quired of  him  why  he  did  not  pass  it  himself—. 
to  which  he  replied,  that  he  was  too  well  known 
about  there.  He  also  delivered  to  Price  a  ge- 
nuine $10  bill,  to  pass  in  case  the  counterfeit 
bill  which  \i2  should  oiier,  slionld  be  disputed. 
They  walked  together  until  they  came  into  the 
vicinity  of  Love-lane,  which  is  almost  at  the 
head  of  the  Bowery,  and  above  two  miles  from 
Lombardy-street.  Price  went  into  the  groce- 
ry store  of  Matthew  Horn,  and  passed  the  coun- 
terfeit bill  for  a  dozen  Spanish  segars.  Peter 
A.  Hagerman,  to  whom  the  bill  was  presented, 
scrupled  the  bill ;  and,  while  he  was  examining 
it,  the  prisoner  came  in  and  called  for  a  glass  of 
spirits.    Hagerman  referred  the  bill  to  the  pri- 
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soncr  to  cxriTninc,  who  hold  it  up  lo  the  lig^ht 
and  said,  "  Yes,  it  is  a  p-ood  bill,  and  if  I  had 
Ihe  money  I  would  chang-e  it — I  wanyint  that 
it  is  g-ood."  While  he  contirjued  in  tin-  store, 
he  had  no  roiivorsation  witii  Price,  and  Hag-er- 
mans^lpp<)^<•d  they  were  strangers  to  each  other,  j 
In  about  liuifan  hour  after  the  prisoner  left 
the  store,  he  returned  back  on  some  pretence, 
hut,  no  doubt,  his  object  was  to  ascertain 
whctlicr  the  dcco|)tion  had  been  discovered,  it 
appeared  that  a  short  time  after  Price  left  the 
fitorc,  fearing-  that  he  should  be  apprehended, 
or  for  some  other  reason  which  did  not  appear 
in  testimony,  he  returned  to  the  store  o^  Horne, 
and  took  back  the  counterfeit  bill,  pfiving- there- 
for the  g-enuine  bill  before  received  of  Smith. 
He  afterwards  made  application  to  the  Police 
©fliccrs,  and  the  ])risoner  was  arrested. 

\,\  his  examination  the  prisoner  denied  thnt 
he  went  into  any  ^roccy  store  in  that  part  of 
the  city  where  the  counterfeit  bill  was  passed- 
It  appeared  by  tlic  testimony  on  behalf  of  the 
prisojier,  that  he  was  engaged  in  the  business 
fvf  enlisting-  seamen  for  the  navy,  and  the  ren- 
dezvous was  in  or  about  INIarket-street.  Price 
had  also  been  engafred  in  the  sanfe  business ; 
and,  a  short  time  before  the  bill  was  passed, 
had  been  in  partnership  with  the  prisoner. 
Price,  after  the  apprehension  of  the  prisoner, 
exulted  at  his  misfortune,  and  invitee]  one  of 
his  comrades  to  help  him  drink  the  "  last  of  old 
Sniitirs  $10  biil."  It  clearly  appeared  that 
Price  was  an  accomplice,  and  his  Honor  ttic 
Mayor  charj^ad  the  jury,  that,  although  he  oup^ht 
to  be  cousidered  in  that  light,  yet  should  the 
jury  find  his  statement  corroborated  by  the  facts 
and  circuiustances  in  the  case,  taken  in  con- 
nexion, it  would  be  their  duty  to  credit  his  tes- 
timony aud  convict  the  prisoner. 

William  Ilorscly,  otherwise  called  Elislia 
Sanders,  went  into  tlie  grocery  of  James  INIont- 
gomcry.  No.  17  Ferry-street,  and  purcliased 
two  dozen  sen-ars,  and  otfered  a  counterfeit  bill 
of  $3  on  the  Dank  of  Ncvv-York.  Montg-ome- 
ry  being-  sr.spicious  of  the  bill,  went  to  a  neig-li- 
bor,  a  judge  of  bills,  who  pronounced  it  bad. 
On  his  return,  he  found  the  prisoner  about 
making-  oil'  v.  ithout  hi.s  change.  r>Iontgomery 
soon  overtoolc  him;  and  John  M.^^loodgood,  a 
neighbor  of  Montgonierv',  who  v/as  present,  and 
saw  the  pi  isoner  with  his  ho-nd  closed,  struck 
him  on  the  hand,  w  hich  he  immediately  put  to 
his  mouth.  Bloo  .good  iramedi-ately  seized  and 
choked  him,  and  before  he  could  swallow  what 
}iG  had  put  into  his  mouiii,  took  therefrom 
another  $5  counterfeit  bill  on  the  same  bank. 
The  prisoner  begged  them  to  desist  from  vio- 
lence, as  he  had  to  suffer  for  his  conduct. 

The  Court,  in  pronouncing-  sentence  on  <^he 
criminals  convicted  for  passing-  connterfeit  mo- 
ney, observed  that  som.e  time  ago,  they  had 
hoped  that  a  check  was  put  to  the  commission  I 
of  that  offence.    It  was,  Lo>7ev8r>  a  subject  i 


of  rc^et  that  the  evil  had  increased  to  an  alarm- 
ing- deg^ree.  To  exercise  lenity  and  foibear- 
ance  in  such  cases,  they  deemed  inconsistent 
with  the  g-eneral  good,  and  they  were  deter- 
mined, for  the  purpose  of  repressing-  the  crime, 
to  make  examples  of  such  as  mig-lit  hereafter 
be  convicted. 

ROSWELL  SALTONSTALL'S  CASE. 
Rodman     Grifkl.n,  Counsel  /or  Uie  Prosecu- 
tion. 

Burr,  Wvma.n  &  Pricl,  Counsel  for  the  De- 
fendant. 

A  witness  is  not  bound  to  answer  a  quf  «.tion,  tho  answer 
lo  which,  iftruo,  ini'^Lthavc  a  tendency  either  of  dis- 
gracing or  criminating  him«elfl 

The  defendant  was  indicted  for  the  forgei7  of 
a  writinp^,  described  in  the  indictment,  uh  an 
instrument  in  writing-  obU^atory,  in  the  form 
and  semblance  of  a  letter,  in  these  words  and 
fig-urcs : 

.AVir- ForA:,  28  J^at/,  If;  16. 
•Sir — I  have  been  informed,  that  you  intend 
to  bring  a  chancery  suit  against  me  and  youi- 
brother  ^^'illiam.  In  order  to  prevent  any 
trouble  in  the  family,  I  would  propose  to  give 
$500,  on  your  sig-ninga  general  acquittance. 

"  WM.  HANDY. 
"  J/r.  n.  Sa/toiutan,  Jfew-York:' 
It  appeared  in  evidence,  that  the  defendant 
is  a  man  of  a  very  singular,  eccentric  disposi- 
tion. Harboring  in  his  mind  certain  imagina- 
ry injuries,  suppos':d  to  have  been  indicted  on 
him  by  those  who  inherited  his  father's  estate, 
he  was  on  all  occasions  very  vehenient  again^^t 
the  members  of  the  family  in  possession  of  pro- 
perty, to  which  he  considered  himself  entitled, 
but  of  which  he  Avas  destitute. 

Dr.  William  Handy,  a  very  respectable  gen- 
tleman in  this  city,  is  the  brother-in-law  of  tlie 
defendant ;  and  Saltstonstall,  being  a  good  pen- 
I  man,  Avas  engaged  in  the  olfice  of  Gurdon  W. 
Lathrop,  esq.  an  attorney,  as  a  clerk  or  writer. 

The  story  of  his  supposed  wrongs  from  Dr. 
Handy  was  continually  told  and  repeated  to  the 
students  ;  who  understood  that  the  idea  of  a 
chancery  suit  against  Handy,  floated  in  tlie  ima- 
gination of  the  defendant,  by  night  and  day. 
I  Ceing  young  and  inconsiderate  ;  they  contri- 
ved the  letter  above  set  forth,  which  was  writ- 
ten by  one  of  them  and  placed  on  the  table  of 
Salstonstall,  as  a  quiz  or  imposition,  calculated 
to  make  merriment  for  themselves.  On  tJie  re- 
turn of  the  defendant  he  enquired,  w  itli  much 
apparent  concera,  who  had  brouglit  that  letter, 
and  was  told  by  the  students  that  it  Avas  a  little 
red-headed  boy.  The  defendant  thtreur»on  de- 
clared, that  it  was  Dr.  Handy's  boy  ;  and.bcliev- 
ing  the  letter  genuine,  was  Avrapt  in  ecstacy, 
and  elevated  to  the  clouds.  He  went  lo  seve* 
ral  of  the  friends  and  acquaintances  of  the 
doctor  and  exhibited  the  letter,  declaring  it 
1  was  genuine  ;  and,  in  their  presence,  compared 
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it  with  other  letters  of  the  doctor,  then  in  his 
possession,  to  convince  them  of  its  authenticity. 
One  of  the  persons,  to  whom  he  exhibited  the 
letter,  advised  him  to  close  with  the  proposi- 
tion therein  contained  ;  but  the  defendant  de- 
clared he  would  not  settle  for  $15,000. 

The  doctor,  hearing  of  the  letter,  knew  it  to 
be  a  forj^ery,  and  considering-  himself  ag-grrieved, 
means  were  devised  by  his  fnends,  to  obtain 
possession  thereof,  as  the  foundation  of  a  crimi- 
nal prosecution. 

One  of  the  students  in  the  oflScc,  on  bein? 
sworn  as  a  witness  on  behalf  of  the  defendant, 
stated  that  the  defendant  did  not  write  the  let- 
ter, but  that  another  person  did. 

The  Counsel  on  behalf  of  the  prosecution 
then  put  this  question  to  the  witness — What 
person  did  write  that  letter  ? 

By  the  Court,  to  the  Witness.  Can  you  an- 
swer that  question  without  implicating  vour- 
self? 

Witness.    I  cannot.* 

Bu  the  Court.  The  enquirv'  cannot  be  pur- 
sued. 

The  Counsel  on  behalf  of  the  prosecution 
did  not  press  a  conviction,  and  the  defendant 
v/as  immediately  acquitted. 

*  We  cannot  perceive  any  reason  for  the  reluctance 
at  answerinfi:  this  question  candidly.  There  was  no  felo- 
nious intention  in  writing  the  letter;  and  it  is  well  known 
tliat  the  evil  intent,  alone,  constitutes  the  crime.  This 
was  an  inconsiderate  act,  dcsigne  l  and  executed  fortlie 
purpose  of  sport ;  but  in  case  of  the  death  or  absence  of 
those  alone  cogriizant  to  the  ti-ansaction,  it  might  have 
been  attended  with  serious  consequences  to  the  defend- 
ant. The  onl\  point  of  view  in  which  it  can  be  con^ivter- 
ed  at  all  reprelicnsiiile  is,  that  measures  were  not  taken 
to  undeceive  tlie  defendant  and  prevent  a  serious  prose- 
cution.   Young  men,  however,  must  learn.  R'-j). 

SUMMARY. 

Cornelius  Simmons,  on  the  13th  of  July  last,  stole  a 
piece  of  broadcloth,  of  the  value  of  30  dollars,  the  pro- 
perty of  John  N.  VV  ardlc,  and  carried  it  to  the  house  of 
Jane  Loriiig,  aud  made  presents  to  two  girls  of  a  sulTi- 
tient  quantity  to  make  them  coats.  Wardie  came  to  the 
Police,  made  his  complaint,  and  Hays,  tlio  high-consta- 
ble, without  even  hearing  a  description  of  the  cloth,  took 
him  immediately  to  the  place  where  the  thief  was,  and 
found  the  cloth.  The  prisoner  attempted  to  escape,  but 
was  Seized. 

Samuel  De  Witt,  about  a  fortnight  before  his  trial, 
stole  from  an  aged  gentleman,  by  tVie  name  of  .rames 
Webster,  from  New-Jersey,  a  pocket-book,  containing 
about  200  dollars,  under  the  most  aggravated  circum- 
stances. Webster,  with  a  friend  and  relation  of  his,  liv- 
ing in  this  city,  like  other  country  men,  for  idle  curiositj , 
went  one  evening  to  Corlaer's-hook,  to  see  what  might  be 
seen.     They  went  into  several  dancing-houses,  and  at 

:\  length  met  with  the  prisoner  in  a  grocery.  He  pretend- 
ed that  he  was  acquainted  at  EUzabeth-town,  where 
Webster  resided,  manifested  much  fimiliarity  tov/ards 
him,  and  at  length  said,  "  Come,  old  dadda,  rU  car-y 
you  to  see  some  of  our  Elizabeth-town  girls."  He  took 
him  round  his  waist,  in  a  xery  friendly  manner,  and  they 

,  walked  out  of  the  grocery  together.  At  this  time,  it  ap- 
;  geaied,  &at  the  Jxiead  oi"  Webster  was  eitlier  absent,  or 


his  attention  was  directed  elsewhere.  After  the  prisoner 
had  taken  Webster  a  suiTjcient  distance  from  the  grocery, 
with  his  hands  round  his  waist,  he  suddenly  forced  his 
hand  into  the  trowsers  pocket  of  his  companion,  and  seiz- 
ed his  pocket-book.  Webster,  like  other  old  men,  also 
tliought  of  his  money,  and  forcing  his  own  hand  into  his 
own  pocket,  (as  he  had  a  right  to  do)  seized  the  pocket- 
hcok,  and  struggled  hard  to  retain  his  gripe.  The  nitis- 
cular]x>wers  of  the  thief  prevailed,  and  he  ran  off  with 
tiis  prize,  pursued  by  Webster  until  the  latter  was  out  of 
breath.  An  alarm  was  made  and  James  Carman  saw 
bim,  and  enreavored  to  stop  him  in  hi=  flight,  when  he 
pretended  that  he  was  in  pursuit  of  the  thief,  and  said — 
"  Goo  1  G — d  !  how  sony  1  am — he  has  just  jumped  over 
that  fence."  It  appeared,  diat  he  made  his  escape  at 
that  time,  and  was  afterwards  apprehended  by  Az^ 
Conklin,  a  constable,  at  Whitehall. 

Leitfis  Rou  r,  a  Frenchman,  stole  from  Chester  Beld- 
ing,  a  gentleman  from  the  city  of  Hudson,  a  pocket-book, 
toutaining  about  40  dollars,  in  bank  bills,  and  divers  pa- 
pers. Bclding  was  attending  an  auction  held  in  Peavl- 
sfreet,  near  the  auction-store  of  Hoffman  and  Glass, 
There  was  a  great  collection  of  merchants  and  othci-s. 
A  man  was  unheading  a  cask,  and  Bclding  was  in  a 
stooping  posture,  intent  on  the  contents  of  the  cask.  He 
felt  a  sudden  jog  on  his  side,  as  if  some  person  had  inad- 
vertently intert'ered  in  passing  by.  Turning  suddenly 
1  round,  Belding  saw  the  prisoner  with  the  pocket-ijook 
in  his  band,  made  immediate  pursuit,  with  others,  kept 
his  eye  fixed  on  the  prisoner,  who,  finding  himself  paitlr 
headed  and  closeh  pressed,  at  length  stopped  short,  and 
taking  the  pocket-book  from  his  bosom,  said  to  Belding, 
"  Here,  sir,  is  your  pocket-book."  He  was  immediately 
taken  to  the  Police. 

Previous  to  the  trial,  this  prisoner  conunitted  a  crime 
far  worse  than  the  preceding.  He,  most  probably, 
knew  that  Belding  was  attending  from  a  distance,  and 
hoped,  if  the  trial  could  be  delayed,  that  Belding  mitrht 
return  honie  and  he  might  escape.  A  pretence  was 
therefore  formed,  that  there  was  material  testimon}-- 
1  which  he  expected  to  get  from  Philadelphia,  by  which 
he  could  prove  dial  he  found  the  por  ket-book  in  the 
j  street.  He  made  an  affidavit  (qfier  it  vxis  written)  con- 
taining  such  facts,  upon  which  the  court  postponed  his 
trial  for  a  few  days. 

Francis  Silva,  a  Galician  from  Spain,  about  twcntr- 
three  years  of  age,  was  engaged  as  a  workman  in  the 
chemical  manufactory  of  Joel  Post,  Jotham  Post,  and 
V'\'dliam  lunis,  of  this  city.  For  some  tii.ic  previojis 
to  his  detection,  he  had  beon  in  the  habit  of  stealing  con- 
siderable quantities  of  met!icine,  and,  in  the  whole,  stole 
to  the  amount  of  500  dolls.  John  Price,  the  foreman, 
missed  the  articles  on  or  about  the  twenty-fifth  of  March,' 
and  knowing  that  they  must  have  been  stolen  by  the  pri- 
soner, charged  him  with  the  theft.  He  comessed  the 
whole  ;  before  which,  however,  in  a  fit  of  despair,  he 
swallowed  tiiree  ounces  of  Calomel,  which  was  in  a  vial 
of  water,  a  quantity  sufficient  to  liave  killed  twenty  mcn, 
To  counteract  tiie  effects  of  this  poison,  Price,  as  soon 
as  he  had  ascertained  that  the  prisoner  had  swallcwed 
the  Calomel,  administered  ten  grains  of  Tartar  Emetic 
and  salts.  The  Calomel  diilused  a  cold  chill  through  the 
system,  and  the  priioner  was  near  the  vei'ge  of  dissolu- 
tion, \yhen  the  remedy  administered  by  Price  operated, 
and  the  poison  was  discharged.  Shortly  after  the  effects 
of  the  Calomel  andits  antidote  had  subsided,  he  carried 
r'rice  to  his  dwelling-house,  and  opening  his  trunk,  de- 
livered a  quantity  of  Calomel,  Red  percipitate,  Lunar 
Caustic,  and  other  articles  of  medicine  to  the  amount  of 
50  dollars. 

Silva,  and  the  three  prisoners  last  above  named,  were 
each  indicted,  tried,  found  guilty,  and  sentenced  to  the 
State  Prison  ten  years.  The  two  first  named,  had  lately 
been  lit^ei-ated  from  that  place. 

Elias  Lent  and  / Quxts  Stambwy,  on  the  night  of  the 
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20lh  of  Julv,  Wfiii  into  thf  dn'«:lling-housc  of  Henry 
Muvzer,  ill  L«  ori!iril-i,(rf  tt,  nwi  wliiit-  t!ie  owner  :ind  his 
family  wt  n-  aslctp,  stripped  llie  iioust-  of  ev»  r}  article 
of  cloUiiiis  tf't'V  fould  nnd,  not  exct-ptin^  the  « loihts 
which  Huvzer  aiidliis  faxnilv  iiad  womtiic  tla)  l>tfort.  It 
appeared  that  Lent  was  a  Loarucr,  and  iviiew  the  situa- 
tion of  the  house. 

James  Thotnns,  a  black,  on  the  2Ulh  of  July,  stoh 
from  the  dvvelhn^-houso  <jf  Samuel  A.  Lawrence,  a 
gentlemun  residinj?  at  .\o.  G7  riiie-street,  a  surtout  co;il 
of  the  value  of  1<{  dolls,  and  a  hat  of  the  \aliie  of  10 
dolis.  About  a  fortni^iht  before  the  tlitit,  he  had  lived 
tviOi  LawiTMice  as  a  servant,  and  l>efore  stealing  the  arti- 
ch  s.  \v<^nr  to  the  Imreuu  and  ruinniaged  it  to  Una  money. 
He  confessed  the  felony. 

J(i/tn  (Muoer,i\.  black,  was  a  hand  on  board  the  bri^ 
Ccncial  .Stott,  coininaii.led  by  Joseph  Auze.  The  pri- 
aoiier  stole  frvjni  the  vessel  the  cajjfain's  watch,  of  the 
value  of  20  dolls,  and  put  it  into  his  bosom,  and  it  was 
taken  therefrom  by  Thomas  Cornell,  a  marshal. 

John  Thompson,  while  Henry  Hamilton  was  asleep 
on  Pike-street  wharf,  in  the  evi  iiing,  in  a  situation  too 
•ukward  and  comical  to  mention,  picked  liis  fob,  (the 
garnieiit  ( ontf^itiinj;^  which,  did  not  adhere  very  close  to 
tlic  piisoner)  of  a  double-cased  siher  watch,  to  which 
was  attached  a  gold  chair  and  kf\ ,  all  of  tlie  \  alue  of  8j 
dolls.    Jonathan  tllis,  a  evador,  who  happeiu-d  to  come 
on  die  wharf,  ;iscertained  by  u  akinj;  llajiiiltou  that  he 
had  lost  his  watch,  and  .«us|>ci  ting;  the  pri»<jner,  whom  he 
had  se?n  ruminafrinjc  about  near  Hamilton,  m  arched  tlie  I 
prisoner,  and  found  the  watch  in  his  left  pocket,  and  re-  j 
eiored  it  to  the  owner.    The  prisoner  pretended  drunk- 
enness, and  fell  between  some  timber.    Hanulton  detain-  I 
«d  him,  while  Lllis  went  and  called  a  walcliman,  and  : 
the  prisoner  w;i-s  secured. 

Mirhad  Boyle  was  a  boarder  at  the  house  of  Mrs. 
Davis,  (277  Water-st.)  and  about  a  week  before  tiie  trial 
stole  a  surtout  coat,  of  the  value  of  18  dolls,  the  proper- 
ty of  Legrajid  Jeiuiings,  and  a  hat,  the  property  of  Sa- 
muel Lumniis,  boarders  at  the  same  place.  On  his  de- 
teciion,  he  acknowledged  that  he  had  taken  tlie  articles 
to  raise  money,  and  had  sold  the  coat  for  6  dolls.  The 
owners  never  obtained  their  property. 

Cidy  Bullis,  a  black,  went  into  the  house  of  Jolm 
Jaque,  another  black,  ^vhile  he  was  absent,  and  Mary 
Ann  .fohnson  was  keeping  house.  The  prisoner  asked 
permission  to  remain  all  niicht,  to  wliich  die  housekeep- 
er reluctantly  assented.  She  rose  at  about  uvc  in  Itie 
morning-,  and  stole  a  watch  of  the  .  alue  of  20  dolls,  the 
property  of  Jaque,  and  departed. 

Johji  Froi't,  a  black,  went  into  a  ship-yard  in  this 
city,  on  the  .\orth-river  side,  and  stole  se\  eral  saws  of 
the  value  of  40  dolls,  the  pioix>rty  of  John  Aewhouse. 
The  piisoner  left  some  for  sale-keeping  in  one  place, 
and  attempted  to  sell  some  or  one  of  them.  The  own- 
ers soon  reclaimed  tlieir  property,  aiid  the  diief  was  ap- 
prehended, i'rout,  and  tiie  seven  prisoners  next  imme- 
tliately  precedi.ig,  were  indicted,  tried,  found  guilty, 
and  sentenced  to  Uie  State  Prison,  etr^h  lor  thi-ee  yeais 
and  a  day. 

AmeUa  Connelly,  otheririsc  called  J ohnson,  a  woman 
between  sixty  and  seventy  years  of  age,  was  indicted, 
tried,  found  guilty,  and  sentenced  to  ihe  State  ir'nson  five 
years,  for  stealing  a  double-cased  silver  watch,  chain 
an  1  key,  all  of  the  value  of  57  dolls,  fourteen  silver  tea- 
spoons, two  table-spoons,  and  a  silver  rniik-pot,  all  of  t!ie 
value  of  40  dolls,  tlic  property  of  Abraham  bussy.  The 
prosecutor  stated,  that  on  the  eight  of  the  21st  of  Jul\ , 
.^ome  person,  i)y  means  unknown  to  him,  must  have  en- 
tered Ws  house  and  stole  tr.e  property.    A  part  of  tne 
articles  was  found  in  the  possession  of  the  prisoner,  an 
she  had  pawned  a  part  to  a  Mrs.  bales,    iiussy  mau< 
application  to  the  Police  ;  Montgomery,  one  of  the  oi; 
eers,  went  in  pursuit  of  the  thiet;  a  part  of  the  good 
were  found  us  aforesaid,  and  the  thief  taken.    She  liaa, 
{h«n,  lately  been  discharged  frcm  tks  State  i^rison. 


PETIT  LAPCENY. 
Dennis  M'Cread),  Amanda  Swan,  (hofli  childrM 
alx)ut  12  years  of  age)  Marcrllaii  aiwi  jHn.eu  I.uias, 
WA  /or«^r«,  I'rince  Ciednev,  JaniC.'  Allisr^n,  .\.ary- 
Ann  Laight,  James  Fenible,  hem^  Late..,  John  Tho- 
mas, Marj-  Scott,  and  Mar)  M*(  ee,  w.  re  eat  h  hcn- 
fenccd  to  die  cit\  penilentiar} ,  the  two  linit  for  18  and 
the  rcniainder  for  tJ  inontlig  eac  h. 

John  W.  (iregwaw,  Kobert  Marshal,  and  David  Pug- 
sley,  wert-  sentecced  to  the  same  i>la-.«'  for  »hort(  r  i>e- 
(io<  'h  of  time  ;  and  for  the  tianie  oflefice,  Jacob  Mosier 
WHS  titled  20  dolla. 

Man  ellan  amt  James  Lucas,  in  lieu  of  the  nunish- 
ment  inflicted  by  the  court,  have  the  privil4>pe  of  Ifiiving 
this  country  forever,  ^houId  an  opportunity  of  aeiiding 
them  away  be  found. 

DISORDERLY  HOUSES. 
Joanna  Clark  nudJatiies  A'ett^,  were  severally  in- 
dicted, tried,  found  guilt\,  and  fined,  tlie  former  2  >0 
dolls  and  the  latter  .50  dolls,  and  to  give  security  furhia 
gootl  behaviour  for  one  j ear. 

in  the  ca.se  of  Joanna  (  lark,  it  appeared  that  the  de- 
fendant, previous  to  the  first  of  M;t\  last,  had  b<;»  n  in 
the  habit  of  keeping  a  hou.^e  of  ill-fame  in  difleieni  parts 
of  the  city.  She  had  kept  a  house  of  this  deM  rij  lion  in 
Delanc>  -street,  and  wishing  to  remove  tlie  e.^ttablisl  in*  nt 
to  a  more  eligible  situation,  made  a^jplication  to  .Anoi .  w 
J>ooly,  for  a  lease  of  a  house  Ixdongmg  to  him,  at  .\o.  27 
(  ross-street,  din  ctl\  opjHjj.ite  the  h(.us«-  in  which  Drn^iy 
resided.  He  n-fu»ed  Uie  application.  .She  then  appli*  d 
to  two  men  b\  the  name  of  Shaw  and  I'arker,  and  a  de- 
vice  was  contrived  to  get  her  in  pjss^  ssion  of  projx  rty 
indirectly,  which  the  owner  ha<l  r<  fused  to  icabc  her.  A 
lease  was  taken  by  them  of  the  premi-seg,  from  the  first 
of  May  last,  and  the  defenflant  f>ecame  their  under  Ui- 
naiit  at  the  same  rent  which  they  paid.  She  paid,  how- 
ever, in  advance,  and  they  saved  the  interest  of  the 
money. 

By  the  testimony  of  Dooly,  and  a  Tiumbcr  of  otlier 
witnesses,  the  oflence  was  proved  in  general  point  of 
view,  and  a  woman  was  intro«luced  as  a  witness  on  lie- 
half  of  tlie  prosecution,  who  stated,  that,  one  night  she 
went  to  tlie  bouse  for  her  husband,  when  the  defendant 
denied  he  was  there,  but  that  she  went  into  a  chaml>er 
above  and  found  him  in  company  with  another  woman. 

Attempts  were  made  on  ixd.alf  of  the  defendant  to 
show  that  the  part  of  the  house  <.omplained  of,  and  from 
which  the  noise  proceeded,  was  leased  to  anfl  in 
possession  of  Dav  id  bates,  as  a  grocer)  ;  but  it  clearly 
appeared  by  the  current  of  testimony,  that  tiiis  grocery 
was  connected  with,  if  not  a  part  of,  the  same  establish- 
ment. Wafc/iTften,  travelling  the  rounds  in  that  vicinity, 
were  introduced  as  witnesses  to  exculpate  the  defend- 
ant. Although  frequent  noises  and  riots  in  and  round  the 
house,  at  all  times  of  night,  were  proved  by  respectable 
witnesses,  yet,  the  \^■atcilmen  did  not  hear — did  not  see! 
By  the  general  tenor  of  the  tesumony,  however,  on  be- 
half of  the  defendant,  it  appeared  d.at  she  was  a  quiet 
woman,  paid  her  debts,  and  kept  a  quiet  house — for  one 
of  die  above  description. 

The  Court,  in  pronouncing  sentence,  stated,  that  most 
probably  lier  punisLni>-nl  would  be  mitigated  if  she  re- 
linquished possessioii  of  tlie  house  to  the  owner,  as  thejr 
understood  she  had  otiered  to  co. 

James  Kelly  lives  opposite  to  Vauxhall-Garden.  He 
was  in  the  habit  of  Ideating  his  wife,  and  the  cry  of  miir- 
•  ier  was  otten  heard.  Divers  mobs  and  riots  were  fre- 
-juently  raised  rotmd  his  house,  to  the  great  annoyance 
uf  tne  neighbours 

OBTALNLXG  GOODS  BY  FALSE  PRETENCES. 

Francis  Henry  was  convicted  for  obtaining  meat,  at 
livers  times,  of  John  Davenport. pretending  that  heixiiaB 
Le  Rov,  Juu.  with  whom  he  liad  lived  as  a  servant,  had 
sent  him,  whereas  Le  Koy  gave  him  the  mo^iey  to pot" 
chase  the  same,  which  he  expended, 
tie  was  seateaced  to  the  Peoitentiary  one  yeer^ 
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bigamy. 

TEUNIS  VAN  PELT'S  CASE. 

Rodman  &  Hamilton,  Counsel  for  the  prose- 
cution. 

Dr.  Graham,  Van  Hook,  &  Price,  Cour^el 
fur  the  prisoner. 

Where  a  man  had  been  absmi  ircm  his  family,  several 
years,  in  the  service  ot'  tha  United  States  ;  and,  on  his 
return,  finding  his  wife  married  to  another  man,  mar- 
ried his  niece,  who  knew  he  was  then  a  married  man, 
in  a  prosecution  against  him  for  bigamy,  it  was  hchl 
that  the  prisoner  ami  his  niece  were  both  guilty  of  that 
offence. 

The  prisoner  was  indicted,  during  the  last 
term,  under  the  statute,  (1  vol.  N.  R.  L.  p.  113.) 
lor.  that  on  the  20th  of  June,  1801,  he  married 
Marg-aret  Day  ;  and  afterwards,  to  wit.  on  the 
15th  of  March,  181G,  married  Eliza  Kelly,  the 
said  Margaret  being  then  alive,  the  said  pri 
5oner  then  well-knowing  the  same,  &c.  con 
trarv  to  the  form  of  the  statute.* 


*  We  here  extract  the  substance  of  the  statute  . 
"  That,  if  ary  person  or  persons,  being  married,  or  who 
hereafter  shall  marry,  do  at  any  time  marry  any  person 
or  persons,  the  former  husband  or  wife  being  alive,  then 
every  such  ofience  shall  be  felony.''''  In  a  subsequent 
clause,  it  is  stated,  that  this  act  shall  not  extend  "  to 
any  person  or  persons  wheae  b»T«ban4  or  wife  shall  be 


It  appeared  in  evidence,  that  the  prisouer 
was  married  to  Marg-aret  Day,  sixteen  or 
eighteen  years  ago.  by  a  clergyman  in  this 
city  ;  and  that  they  cohabited  together,  as  man 
and  wife,  for  a  number  of  years,  and  had  four 
or  live  chiklren.  During  the  war,  the  prisoner 
went  into  the  service,  and  on  his  return  found 
his  wif^  married  to  another  man.  She  then 
resided,  and  now  resides,  at  Manhattanville, 
about  eight  miles  from  the  city. 

Eliza  Kelly,  the  prosecutrix,  apparently 
twenty-five  years  of  age,  whose  external  ap- 
pearance on  the  trial  was  far  better  than  her 
conduct  in  this  affair,  was  sworn  as  a  witness 
j  on  behalf  of  the  prosecution.    She  stated,  that 
j  she  was  married  to  the  prisoner  in  the  middle 
;  of  March  last;  and  in  the  written  examination 
:  of  the  prisoner,  he  admitted  this  marriage,  but 
denied  that  with  his  first  wife. 

In  the  cross-examination  of  Eliza  Kelly, 
when  she  was  asked,  whether  at  the  time  she 
married  Van  Pelt,  she  knew  his  former  wife 
was  living,  answered,  that  she  knew  nothing 
about  it,  and  made  no  inquiry  ;  nor  would  she 
vary  that  answer.  According  to  the  story  of 
this  shameless  woman,  she  was  much  solicited 
and  teazed  by  the  prisoner,  and  at  length,  mar- 
ried him,  without  consideration,  but  in  a  very 
short  time  heartily  repented,  because  she 
thought  she  had  done  "  an  unjust  thing  in  mar^ 
ryins;  her  uncle.''''  She  denied  that  any  person 
had  told  her  that  the  former  wife  was  living, 
but  admitted  an  acquaintance  with  the  prisoner 
very  early  in  life,  and  a  knowledge  that  he  had 
been  married. 

The  sister  of  the  prisoner  and  her  husband, 
were  then  called  on  behalf  of  the  prisoner,  to 
impeach  the  testimony  of  Eliza  Kelly. 

The  court  suggested  to  the  prisoner's  coun- 
sel, that  this  course  was  wholly  useless,  unless 
they  also  intended  to  destroy  the  effect  of  the 
prisoner's  confession  ;  and.  for  the  purpose  of 
saving  time,  the  court  ordered  the  counsel  to 
proceed  first  in  destroying  that  confession. 

The  counsel  strenuously  urged  to  the  court 
their  right  to  take  such  course  in  the  defence, 
as  they  conceived  the  interests  of  the  prisoner 
required,  and  assured  the  court  that  they  in- 
tended to  do  away  the  etiect  of  the  confession. 

After  many  desultory  remarks,  the  counsel 
were  allowed  to  impeach  the  testimony  of  Eliza 
Kelly. 


continually  remaining  without  the  United  States  fire 
years,  or,  shall  have  absented  himself  or  herself  the 
one  from  the  other  for  live  years  together,  the  one  of 
them  not  knowing  the  other  to  be  living  within  that 
time."  The  act  docaflft  ^stend  t»  ih^.  wh9  sere  Jej^lij 
divcrcpd — Rpp 
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It  further  apj'cared  by  the  teotlinony  on  be- 
half of  the  piisoner,  that  lie  boanltd  at  tlic 
hoJise  of  Ins  sister,  and  that  Eliza  K«'!!y  t  ame 
there  frequently.  She  was  well  apprised  that 
the  former  wile  was  living,  having  been  in- 
formed of  the  fact  by  the  prisoner's  sihtor.  11  is 
children  came  frerpiently  from  Manhattanville. 
and  Eliza  knew  them.  The  prisoner  nciun-iocnl 
t)  ace  L/iza,  and  the  match  was  made  uj)  in 
about  a  month.  Eii/.a  was  as  anxious  to  gel 
married  as  the  prisoner,  because  she  rrtinteil  a 
home-,  and  expected  i)is  bounty  in  land  frinn  the 
United  Slates  would  alford  a  maintenance, 
which,  it  appeared,  never  came  into  his  hrinds. 

Tlie  sister  of  the  prisoner,  thoJigh  she  knew 
the  former  wife  living,  and  must  have  known 
further,  that  tlie  prisoner  was  the  un(;!e  of 
Eliza,  said  vcnj  little  ulxmt  it  !  Thus  this  sfiamc- 
less,  we  might  almost  say  incestwous,  match 
was  suflered  <o  take  place,  if  not  contiivod  by 
these  shameless  people. 

The  defence  of  the  prisoner  was  rested  pnn- 
cipally  on  the  ground,  that  in  marrying  the  r-e- 
cond  woman,  he  had  no  fcloniou'^  intentitm.  He 
thought  it  no  liarm  to  marry  another,  because 
his  u  ife  had  dune  the  same  in  his  absence.  It 
was,  therefore,  strongly  urged  to  tlie  jury,  that 
although  his  oircnce  came  within  the  strirt  Z^/- 
ifr  of  the  statute,  it  did  not  come  wiihia  v7i 
spirit  and  meaning. 

landman,  contra. 

His  Honor  the  Mayor  charged  the  jury,  that 
whatever  riight  be  the  circumstances  of  miti- 
gation in  this  case,  the  testimony  was  strong 
and  conclusive  against  the  prisoner.  He  mar- 
ried Eli?-a  Kelly,  knowing  that  his  former  wife 
was  living.  This  ofience  is  denominated,  in 
the  statute,  bigamy  ;  an  offence  of  a  very  se- 
riiuis  nature,  calculated,  periiaps  more  than  any 
other,  to  impair  the  social  relations  in  society, 
and  to  sap  and  destroy  public  morals. 

From  the  testimony  it  appeared,  that  at  the 
time  of  this  latter  marriage,  Eli/a  Kelly  also 
knew  the  former  wife  to  be  then  living.  Eliza 
K(  Uy  was,  therefore,  equally  guilty  of  this  of- 
fence ;  but  this  furnished  no  justification  or  ex- 
cuse for  the  prisoner. 

In  this  case,  it  must  he  allowed,  there  are 
strong  circumstances  of  mitiga<'on  ;  but  ''.e 
statute  on  which  this  prosecution  is  founded,  is  ' 
plain  and  without  ambiguity:  and  it  is  difficult  ' 
to  comprehend  the  distinction  attempted  to  be  I 
drawn,  between  its  letter  and  spirit^  by  the  pi  i-  ; 
soner's  counsel.  Should  the  jury,  therefore,  ; 
believe  that  the  prisoner  did  marry  Eliza  Kei-  j 
Ivs  knowing  his  former  wife  to  be  then  living,  it  | 
would  be  their  duty  to  find  him  guilty.  It  was  ' 
highlv  important,  and  ought  to  be  known  and  j 
ursderstood  in  the  community,  that  an  ofience  [ 
of  Oils  description  cannot  be  committed  with-  | 
ou>  incurring  the  penalties  of  the  statute. 

The  prisoner  was  found  Guilty,  and  his  sen- 
tence suspended. 

We  tinderslaud,  that  an  application  on  his 


behalf,  wns  made  to  his  cKCcilency  ibe  gov<;r- 
m.-r,  for  a  pardon,  which  was  grunted. 

MISni  -MHANOR— KR  AT  I). 

GEOK(.E  LYiNCH  S  CASE. 

PoT».M.\.N  &  Prk  F.,  Counsel  for  the  Pros*  <  utimi. 
I  VV  V  .M  AN  &  Wilson,  Counsel  for  the  Deft  nifant. 

('  -.I'lv  aiic«  d  to  L  a  sum  of  nioiH-y,  r»-luiiej  on  ihi;  rfprr- 
s<  !iia(ioti  f>("  I,,  thhl  \\c  li:i<l  ii  lai-g:i-  sum  «luf  for  piiz«-- 
nioiif),  and  iif't  rwiinls  stilvanced  other  sums  to  1>,  for 
wiiiili,  togijlher  with  the  »uni  before  atUiincfd,  L 
drew  «li\rrs  chftt  kh  in  lii*owri  naiiif' on  a  bank,  rtpre- 
setttirifj  thill  he  ha«l  inoni-y  d»  jx^silfd  th«'n',  whi<-h 
Would  bt:  paid  (o  ('  on  d«  niaiid  ;  it  was  h«  Id,  Miat 
iiolwithstaiidin;:  I>  h\t\  no  money  in  the  bank,  he  wn?< 
iiol  (fuilty  ol  oi'taining  that  nioufy  by  faUe  preteQCcd 
und«  r  the  statute. 

It  s.'  en»s,  that  ivliere  a  man,  resortin»  to  no  arlitice  or 
false  token,  (  ale  ulaled  to  jiain  t  redit,  Iwxond  his  own 
assertion  or  act,  found»'d  his  own  re>>|>onsibility,  ol)- 
tains  money  or  };ootls,  sl'ould  it  appear  lliat  ^u«.h  asser- 
tion was  faKe,  and  .such  ai  t  l'nni<hi!ent,  tlit-  offence 
doih  not  full  within  tlie  provisions  of  the  niatule  afore- 
said, and  the  party  so  dc-fraiKled  must  resort  (u  a  civil 
action  for  iedr.-s>. 

The  court  will  not  interfere  to  discharge  such  pri- 
soner iVom  arrest,  who  was  taken,  imine<!iatel^ 
ai'thr  he  ivas  discharged  from  this  court,  oncivi) 
process  in  a  suit  brought  ft»r  the  reioxcry  of  the 
money  for  which  he  had  s^iven  >uch  checks,  unless,  in 
a  motion  to  the  court  for  the  discharijc  of  such  pri- 
soner, expri^s.- auliioiity  c  an  be  slicjwn  that  a  prisoner 
di>charjfed  from  ihi->  court,  is  entitled  to  the  same  pri- 
vilege from  arrosf,  as  the  law  allows  to  suitors  ancl  all 
those  attending  court,  concerned  in  the  administi  atioa 
of  justice. 

The  defendant,  during  the  last  term,  was  in- 
dicted, tmder  the  statute,  for  obtaining  the  sum 
of  $ioO,  the  money  of  John  Clements,  from 
8arali  Clements,  by  false  pretences.  The  pre- 
tence alleged  in  the  indictment  was,  that  the 
defendant  represented  to  ^arah  Clements,  that 
he  h:ai  a  large  sum  of  money  in  the  INIechanics' 
Bank,  which  was  ready  to  be  paid  to  him  on 
demand  ;  a/id  thereupon  drew  divers  checks  on 
the  .said  bank  for  money  to  the  amount  of  ^fJOO, 
and  presented  and  delivered  the  said  checks  to 
the  said  Sarah,  by  means  of  which  lie  obtained 
from  the  said  Sarah,  divers  large  sums  of  mo- 
ney ;  whereas,  in  truth,  lie  had  riO  money  in  the 
said  bank,  he  the  defendant  well  knowing  that 
he  liad  no  money  there,  &c.  contrary  to  the 
form  of  the  statute. 

It  appeared  by  the  testimony  of  Sarah  Cle- 
ments, a  witness  on  behalf  of  the  prosecution, 
that  on  the  representation  of  the  defendant, 
that  he  had  a  large  sum  due  which  would  be 
shortly  received  by  him  as  prize-money,  and 
that  he  would  pay  her  in  a  few  days  ;  she  ad- 
vanced him  money  and  delivered  him  goods 
';o  a  considerable  amount  previous  to  the  Iwen- 
ly-1hi)d  of  May  last.  On  that  day,  and  that 
succeeding,  he  presented  and  delivered  to  her 
two  checks  amounting  to  ^160,  in  the  u-ual 
!"orm,  on  the  Mechanics'  Bank,  payable  to  him- 
self or  bearer,  and  executed  by  him,  as  s(  curi- 
ty  for  the  amount  then  already  advanced  by 
her. 
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Aftenvfirds,  she  advanced  Iiini  more  monev 
«n  the  promise  of  a  further  check,  and  on  a 
further  representation  that  bis  money  was  then 
in  the  bank  to  the  amount  of  $I  i06,  ready  to 
be  paid.    Two  other  checks  on  the  same  bank, 
were  drawn  and  delivered  by  him  to  iMrs.  Cle- 
ments, to  the  amount  of  ^150.    On  the  left 
corner,  and  at  the  head  of  one  of  these  checks, 
the  name  of  James  Douglas  was  set  in  the 
hand-writing-  of  the  defendant,  who  had  pre- 
viously informed  Mis.  Clements,  that  Douglas 
was  to  deposit  the  money  in  the  bank  for  the 
defendant.    Before  she  presented  the  checks 
to  the  bank,  which  was  in  about  three  weeks 
after  their  receipt,  the  defendant  informed  her, 
that  before  she  presented  them,  it  was  neces- 
sary to  obtain  the  sig-nature  of  Doucrlas  tliereto. 
On  presenting-  the  checks  to  tlie  bank,  IVIrs. 
Clements   found  tliat  the  defendant  had  no 
dealing-s  with  the  bank,  nor  had  he  any  money 
deposited  there. 

On  this  state  of  facts,  before  the  counsel  for 
the  defendant  had  proceeded  to  open  his  de- 
fence, the  court  directed  the  attention  of  the 
counsel  to  tlie  law  on  this  subject,  and  seemed 
stroug-ly  inclined  to  think,  that  althoug-h  here 
was  a  manifest  fraud  on  behalf  of  the  defend- 
ant, yet  his  offence  did  not  fall  within  the  pro- 
visions of  the  statute. 

Rodman  contended  to  the  court,  that  the 
statute  was  enacted  to  protect  the  weaker  part 
of  mankind  against  the  artifices  practised  by 
the  designing.  The  defendant,  on  this  occa- 
sion, had  resorted  to  such  false  pretences  as 
were  calculated  to  d:^(  !?ive  the  r7!0sf  prudent 
and  vigilant  persons  in  the  communitv.  He 
argued,  that  this  olfence  came  direct 'y  in  con- 
templation of  the  statiite  ;  and  to  support  his 
argument,  cited  the  case  of  Rex  vs.  Jack«on, 
(2  Leach's  Crown  Law,  p.  6r>6.)  In  that  case 
the  indictment  Vr-as  under  the  3Uth  Gcorire  2d. 
C.  24.  of  which  the  statute  on  which  this  pro- 
secution is  founded  is  a  transcript,  and  it  ap- 
peared in  evidence,  that  the  prisoner  had  ob- 
tained money  from  another,  to  a  considerable 
amount,  by  pretending  he  had  money  in  the 
hands  of  a  banker,  and  by  giving  a  draft  for  tlie 
amount,  whereas  he  had  no  money  in  liie  hands 
of  such  banker.  The  court  held,  on  so- 
lemn argument,  that  the  offence  was  witiiin  the 
statute. 

Rodman  contended,  this  case  was  perfectly 


analogous  to  that  under  consideration,  and  that 
unless  the  court  were  inclined  to  overrule  ad- 
judged cases,  the  prisoner  must  be  convicted. 

The  counsel  for  the  defendant  were  stopped 
by  the  court,  his  Honor  the  Mayor  pronouncing 
the  following  decision  : 

The  question  before  us,  is,  whether  the  of. 
fence  of  the  defendant,  as  disclosed  in  the  tes- 
timony, falls  within  the  statute  ?  The  decision 
of  this  question  is  important,  inasmuch  as  it 
will  furnish  a  precedent,  applicable  to  all  cases 
'of  tiiis  description  which  may  hereafter  come 


il  before  us.    "We  are  aware  of  the  decision  es- 
jt  tabiished  in  the  English  courts,  to  which  the 
•icoun.'  cl  on  the  behalf  of  the  prosecution  has 
adverted.    The  case  cited,  is  directly  in  point, 
and  goes  the  full  length  of  the  doctrine  for 
M  hich  he  contends.    But  we  think,  that  in 
England  tlie  courts  have  strainrd  the  principle, 
on  v.  hich  this  prosecution  is  attempted  to  be 
supported,  too  far.    Vv'here  a  man  makes  use 
of  a  false  token,  or  any  deceit  or  artif'ce,  cal- 
culated to  gain  credit  be\  ond  his  own  asser- 
tion, or  his  act  predicated  on  his  own  resronsi- 
bility,  and  by  such  means  obtains  money  or 
goods,  this  offenc^^alls  wiUiin  the  statute,  and 
the  defendant  is  liable  to  its  penalty  ;  but,  in  a 
case  like  the  present,  where  the  defendant 
merely  makes  use  of  his  own  name,  and  draws 
his  own  check  on  a  bank,  where  in  truth  he  had 
iio  money,  as  a  security  for  money  then  already 
advanced,  and  furtlicr  sums  are  advanced  on 
the  promise  to  give  furllier  checks  ;  we  tiiink, 
that  altliough  tiiis  is  a  fraud  for  which  the  de- 
fendant is  answerable  in  a  civil  action,  his  of- 
fence does  not  fall  (vithin  the  provisions  of  the 
statute.    This  case  can  hardly  be  distinguished 
from  that  where  a  man,  by  representing  that 
there  is  a  fund  from  which  there  is  a  certainty 
of  obtaining  a  sum  of  money,  at  a  given  time, 
obtains  money  or  goods  from  another,  and  gives 
his  own  promissory  note,  v,'hercas,  in  truth,  ho 
had  no  reasonable  prospect  of  obtaining  such 
sum  at  the  tinje.  To  contend,  that  in  such  case 
the  defendant  would  be  liable  to  a  ci-iminal  pro- 
secution would  be  preposterous  ;  and  yet  there 
is  little  difference  in  principle,  between  a  check 
drawn  by  a  man  on  a  bark  and  his  own  note. 
Besides,  it  is  well  known  among-  men  of  busi- 
;  ness  in  this  city,  that  to  answer  commercial 
purposes,   checks   are   frequently  drawn  on 
banks  by  merchants,  who  have  no  funds  there- 
i  in,  and  such  checks  are  passed  from  hand  to 
;  hand  as  cash.   But  should  the  present  prose  cu- 
i  tion  be  supported,  a  door  would  be  opened  (o 
1  numerous  prosecutions  against  persons  engac^d 
I  in  practices  innocent  within  themselves,  and 
calculated  to  promote  the  interests  of  com- 
merce.  The  court  for  these  reasons  advise  the 
juiy  to  acquit  the  defendant. 

Immediately  af'.er  his  discharge,  after  pro- 
ceeding out  of  the  Hall,  he  was  arrested  on  a 
capias  issuing  from  the  Mayor's  court  in  a  suit 
brought  for  t!ie  recov:  ry  of  the  money  for 
which  he  had  given  the  checks. 

Wyman  applied  to  the  court  for  an  order, 
(hat  a  habeas  corpus  be  issued  to  the  Sheriff, 
and  that  the  defendant  be  brought  up  and  dis- 
charged. He  contended,  that  all  persons  at- 
tending court,  necessai-ily  engaged  in  the  ad- 
ministration of  justice,  whether  as  suitors,  wit- 
nesses, or  members  of  the  court,  were  entitled 
to  their  privilege  from  arrest  in  returning  to 
their  respective  homes.  To  prevent  abuses, 
the  courts  had  ever  protected  this  privilege  in- 
cident to  suitors  in  civil  causes.    The  reason 
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of  the  privilege  applied  with  greater  force  to  a  ' 
prisoner  after  his  discliargc,  on  the  traverbe  ol 
an  iridictiTK  nt  against  him,  than  to  a  suitor  in  a 
civil  case  after  the  termination  of  his  cause. 
t>hould  not  this  privilege  be  equally  extended 
to  li'c  prisoner,  creditors  would  have  it  in  their 
power  to  procure  an  arrest  in  a  civil  cause,  in- 
dircttly,  by  instituting  a  groundless  criminal 
prosecution,  against  which  neither  the  Sabbath 
uor  the  domicil  could  alloid  protection,  and  after 
th';  discharge,  arresting  the  prisoner  in  a  civil 
a<;lion  on  his  return  to  liis  dwelling.  This,  the 
coMP-^el  argued,  would  be  the  inevitable  conse- 
quence of  suffering  the  privilege  for  which  he 
contended  to  be  violated.  In  support  of  his 
aignrnent,  he  cited  7  Johns.  Rep.  p.  938. 

I'ricc  contended,  that  in  a  case  where  the 
fraud  practised  by  the  defendant,  was  apparent 
to  the  court  on  the  traverse  of  his  indictment, 
he  ought  not  to  be  suffered  to  escape,  on  the 
ground  of  privilege,  unless  that  ground  was 
btrongly  supported  by  authority.  The  privilege 
applicable  to  suitors  and  witnesses,  did  not  ex- 
tend to  prisoners  after  their  discharge.  Their 
attendance  in  court,  was  then  no  longer  neces- 
sary, and  they  stood  in  the  same  situation  and 
invested  with  the  same  privileges  as  they  had 
before  the  commencement  of  the  j)rosecution. 
At  any  rate,  the  privilege  claimed  by  the  de- 
fendant belonged  to  the  court,  and  rested  in  their 
sound  discretion.  Should  the  court  discharge 
the  prisoner,  and  thereby  facilitate  his  e!?cape, 
the  plaiutitf  would  entirely  lose  his  remedy,  and 
the  great  ends  of  justice  be  frustrated.  The 
authority  cited  from  Johnson,  did  not  apply  to 
the  case  before  the  court ;  the  decision  in  which 
should  be  regulated  by  its  own  peculiar  cir- 
cumstances. 

Jiy  the  Court.  As  this  was  a  new  point, 
when  the  motion  was  first  made  this  term,  we 
desired  the  counsel  for  the  defendant  to  pro- 
duce some  authority,  by  which  the  court  should 
be  guided  in  their  decision.  Several  days  have 
elapsed,  and  no  authority  has  been  cited,  ex- 
cept that  from  Johnson.  In  a  case  like  the 
present,  where  the  glaring  fraud  practised  by 
the  defendant,  appeared  on  the  traverse  of  his 
indictment,  we  feared  that  the  ends  of  justice 
would  rather  be  perverted  than  aided,  by  ex- 
tending to  him  the  privilege  for  whi^  a  his  coun- 
sel contends.  The  authority  relied  on  by  the 
counsel  for  the  defendant,  is  not  decisive  of  the 
present  question,  and  from  the  report,  it  does 
not  appear  that  it  has  any  bearing  on  the  case 
now  before  the  court.  An  authority  of  a  more 
uncertain  application  could  not  have  been 
cited.  The  doctrine  on  which  this  motion  is 
attempted  to  be  supported,rests  on  two  grounds  : 
1st.  That  to  arrest  the  prisoner  is  a  contempt 
of  the  court,  who  will  support  their  own  privi- 
lege. 2d.  The  party  himself  has  a  privilege 
from  arrest.  On  the  first  ground,  it  cannot  be 
denied,  that  in  a  case  where  the  court  perceive 
that  one  party  has  done  and  will  do  manifest 


'  injustice  to  the  other,  we  have  the  right  of 
waiving  our  own  privilege.  In  the  second  place, 
until  express  authority  is  produced  to  the  con- 
trary, we  shall  rest  iu  the  opinion,  and  such  ii 
our  decision,  that  the  privilege  from  arrchtdoci 
nrjt  apply  to  a  prisoner  discharged  from  duress 
of  imprisonment.  We,  therefore,  deny  the 
motion  ;  hut  should  the  counsel  for  the  defend 
ant,  during  the  term,  produce  to  us  an  approv- 
ed authority,  directly  in  point,  the  cotirt  will 
take  the  same  into  consideration,  and  make 
such  further  order  as  may  be  warranted  by  such 
authority. 

No  further  authority  was  produced,  and  the 
defendant  was  detained  by  the  Sheriff  in  cus- 
I  tody. 

!  JOHN  LUCRE  AND  JOSEPH  MARK- 
I  l  OHD  S  CASE. 

!     RoD.M-AN,  Counsel  for  the  Proserulion. 
;     IlAMii/roN,  Counsel  for  the  Dffcndniits. 

Thoufli  a  ful«<-  prett  ncc  may  resorted  to  for  the  puF- 
\,oi>c  of  obtaining  ix^sosion  of  goods,  yet,  to  [jring 
the  olTence  within  the  statuti-,  it  is  nein  ssary  that  full 
n  liaiue  >honl<l  l)C  placed  on  such  pretence  by  him 
fi"oin  wlioui  the  possession  is  ot>tained,  and  that  the  de- 
livery of  the  go(xi<  should  be  fully  consuntnialed. 

Vide  King's  case,  ante,  p.  7. 

The  defendants  were  indi<'ted  under  the  sta- 
tute, for  obtaining  di\  ers  articles  of  groceries 
from  Sylvester  Judson,  by  pretenc^ing  to  him 
that  one  capt.  Rogers,  in  whose  employ  they 
were,  and  w  hose  sloop  was  then  lying  at  Peck- 
slip,  had  sent  them  fur  the  same;  wliereas,  in 
fact,  the  said  Rogers  had  not  sent  them  for  the 
articles,  nor  was  the  said  sloop  lying  at  Peck- 
slip,  &,c.  contrary  to  the  form  of  the  statute. 

It  appeared  in  evidence,  that  the  defendants 
were  boys,  one  of  whom  (Lucre)  was  in  the 
employ  of  Rogers,  who  was  the  master  of  a 
sloop,  and  was  indebted  to  Judson  on  an  account 
ij  for  articles  previously  furnished.    Lucre  had 
|i  once  before  been  with  Rogers  to  the  store  of 
'{  Judson,  when  some  of  the  said  articles  were 
I  obtained. 

During  the  last  monlli,  the  defendants  came 
together  to  the  store,  and  Lucre  called  for  the 
articles,  informing  Judson,  that  the  sloop  was 
then  lying  at  Peck-slip.  Judson  asked  him 
whether  he  did  nut  tell  a  lie  ;  and  Lucre  asked 
Judson,  whether  he  did  not  remember  him  when 
he  came  to  the  store  the  other  day  with  Ro- 
gers. Judson  inquired  closely,  whether  the 
sloop  was  actually  at  Peck-slip  ;  to  which  Lu- 
cre replied,  "  Do  you  think  I  would  lie  ?  If  you 
do  not  believe  me,  you  can  go  there  and  see." 

The  articles  were  then  furnished,  and  Lucre 
took  a  part,  and  ^larkford  the  remainder.  Af- 
ter the  delivery,  Judson  watched  the  motion  of 
the  defendants,  and  saw  them  walking  with 
great  haste,  or  running.  This  increased  his 
suspicions,  and  he  followed  them,  until  he  found 
they  were  going  in  a  contrary  direction  from 
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Peck-siip,  and  he  stopped  them  and  took  away 
the  articles.  They  told  him,  that  they  had  been 
to  the  slip  and  found  the  sloop  gone,  and,  ac- 
cording to  the  directions  of  Rogers,  were  on 
the  way  to  deliver  them  to  his  wife. 

The  prosecutor  stated,  that  it  was  on  the 
credit  of  Rogers,  with  whom  he  had  dealt  fifteen 
months,  the  articles  were  furnished  ;  and  that 
he  would  have  trusted  Rogers  to  the  further 
amount  of  fifty  dollars. 

A  strong  circumstance,  however,  in  relation 
to  the  dealings  between  Judson  and  Rogers 
appeared,  during  the  trial,  showing  that  the  de- 
liver}' of  the  goods  to  the  defendants,  was  in- 
duced rather  by  a  desire  on  the  part  of  Judson, 
to  obtain  an  interview  with  Rogers,  than  the 
pretences  resorted  to  by  the  defendants. 

Hamilton  contended  on  two  grounds,  that 
the  defendants  were  not  guilty  of  the  offence 
Laid  in  the  indictment.  1st.  The  goods,  if  ob- 
tained, were  not  obtained  by  means  of  the 
false  pretences,  but  by  another  motive  opera- 
ting on  the  mind  of  the  prosecutor.  2d.  But 
the  delivery  of  the  goods,  in  this  case,  was  not 
consummated.  Judson  followed  the  defendants, 
and  took  away  the  property  as  soon  as  the  sus- 
picions, previously  excited  in  his  mind,  became 
confirmed.  This  conduct,  on  the  part  of  the 
prosecutor,  showed  that  he  wa^  at  no  time  di- 
vested of  his  riglit  of  property. 

Rodman  contra. 

His  Honor  the  ATayor  charged  the  jury,  that  j 
the  law  required,  in  a  case  of  this  nature,  that  ! 
the  goods  be  adualbj  obtained  by  means  of  the  ! 
false  pretences.    Should  the  jury  believe,  that 
at  the  time  of  the  delivery  of  the  goods,  Jud- 
son was  induced  to  deliver  them,  by  reason  of 
the  false  pretences,  independent  of  any  motive 
operating  on  his  mind  to  obtain  an  interview 
with  Rogers,  and  that  the  goods  were  actually 
delivered,  it  would  be  their  duty  to  find  the  de- 
fendants guilty  :  but,  if,  on  the  other  hand,  the  I 
jury  should  believe  that  the  inducement  on  the 
part  of  Judson,  to  deliver  these  goods,  was  to 
obtain  an  interview  with  Rogers,  then  it  would 
be  their  duty  to  acquit  the  defendaol--. 

They  were  acquitted. 

FORGERY. 

CURTIS  COE\S  CASE. 

]\ODMAN,  Counsel  for  the  Prosecution. 

Dr.  Grah  am.  Wilson,  &  Gale,  Counsel  for 
the  Prisoner. 

On  the.  traverse  of  an  indictment  for  the  forgery  of  an 
order  for  the  delivery  of  goods,  and  lor  passing  such 
order,  knowing  it  to  have  been  forged,  the  person  on 
whom  the  order  is  drawn,  and  v»ho  delivered  the 
goods,  is  a  competent  witness  to  prov*i  the  forgery, 
and  the  person  whose  name  is  forged,  is  a  competent 
witness  in  the  same  case,  to  prove  circumstances  cal- 
culated to  establish  the  scimter. 

^  The  prisoner  was  indicted  under  the  first  sec- 
tion of  the  "  Act  to  prevent  forgery  aad  coun- 


terfeiting," for  forging,  uttering,  and  passing, 
as  true,  an  order  for  the  delivery  of  goods  in 
these  words  and  figures  : 

"  Springfield,*  July  24,  1816. 
Messrs.  Stites  and  Anderson, 

If  you  have  any  very  good  black  cloth, 
that  comes  at  $B  or  9  per  yard,  and  will  send 
two  coat-patterns,  I  will  see  you  paid  the  next 
time  I  come  in  the  city. 

"  Yours,  &:c. 

S.  D.  BRYANT. 

"  N.  B.  Send  a  bill." 

*'  Received  to  the  amount  of  ^24  31 
on  the  within  draft,  July  26th,  1816. 

"  J.  S.  MILLER." 

The  order  was  produced  on  the  trial,  and  the 
receipt  above  set  forth,  was  inserted  immediate- 
ly under  the  order. 

It  appeared  in  evidence,  that  on  the  26th  of 
July  last,  the  prisoner  came  to  the  store  ol 
Stites  and  Anderson,  in  this  city,  and  inquired 
of  Anderson,  then  in  the  store,  where  his  part- 
ner was.  Anderson  informed  him,  that  Stites 
was  indisposed,  and  the  prisoner  then  present- 
the  order  to  Anderson,  who,  on  examining  the 
same,  informed  the  prisoner,  that  he  had  not 
goods  in  the  store  of  the  quality  mentioned  in 
the  order.  The  prisoner  then  looked  rouncf 
the  store,  and  said, that  perhaps  there  were  other 
goods  which  would  answer  as  well.  He  repre- 
sented to  Anderson,  that  he  was  well  acquaint- 
ed with  Bryant,  and  kept  a  school  in  his  neigh- 
borhood. He  wished  to  select  such  goods  as 
would  answer  for  clothing  for  a  man  in  his  situ*- 
ation. 

Anderson  delivered  to  the  prisoner  cassimere 
and  other  articles  of  merchandize,  to  the  amount 
of  $-24  31,  and  furnished  a  bill  of  parcels,  ac- 
cording to  the  direction  at  the  foot  of  the  order. 
He  proposed  to  the  prisoner  to  receipt  the 
amount  of  goods,  and  the  prisoner  requested 
him  to  write  a  receipt,  and  he  would  sign  the 
same.  Anderson  tlien  wrote  the  receipt  at  the 
foot  of  the  order,  £.nd  the  prisoner  signed  the 
name  to  the  receipt  without  explanation,  and 
Anderson  beheved  that  to  be  his  real  name. 

Stites  and  Anderson  had  dealings  with  Bry- 
ant, and  had  but  a  short  time  before  furnished 
him  with  goods  on  an  order,  in  these  words 
and  figures. 

"  Springfield,  July  IGth,  1816. 
Messrs.  Stites  and  Anderson, 

Have  you  got,  or,  can  you  procure  me 
6  1-2  yards  Levantine  or  black  twilFd  silk,  for 
ladies'  dress  ?  A  friend  of  mine  is  wanting-  one, 
and  wished  me  to  procure  one  by  Friday.  She 
does  not  wish  to  give  more  than  9s  a  yard,  Sic. 
(Signed)  D.  S.  BRYANT." 

This  order  was  brought  by  a  stranger. 
Stites  and  Anderson  had  not  been  in  busi- 
ness in  the  city  long,  and  Stites  was  the  partner 


*  This  is  a  town  in  Bergen  county,  IVew-Jei-sey , 
about  20  miles  from  Powles-hook. 
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xvlio  Ijad  a  personal  acquaintance  witli  Bryant, 
and  knew  his  liand-writinf^.  Anderson  had  hul 
a  slif^ht  acquaintance  with  Bryant,  but  Unow- 
iogf  that  (lie  former  order  had  been  accepted, 
and  being  well  assured  of  his  credit,  by  the  re- 
presentation of  his  partner,  did  not  scruple  to 
deliver  the  goods  on  the  forgfd  order,  proba 
hly  without  a  particular  examination  of  the 
hand-writing. 

As  soon  as  Stitcs  crime  into  the  store,  Ander- 
son presented  tlie  order  first  above  set  fortli,  on 
which  the  goods  had  been  delivered,  and  Stitcs, 
without  hesitation,  pronounced  it  a  forgery. 

Slites  then  went  across  the  North-river,  to 
Powles-hook,  and  gave  a-description  of  the  pri- 
soner to  Samuel  Cassety,  Esquire,  an  Attorney 
n.nd  Counsellor  of  that  place,  requesting  him  to 
make  dihgent  inquiry,  and  if  such  person  was 
discovered  to  give  him  immediate  information. 
He  also  gave  to  Cassciy,  a  full  detail  of  the 
transaction.  In  about  a  week  afterwards,  Cas- 
sety saw  the  prisoner  at  a  colfee-siand  at  I*ow- 
les-liook,  and  after  he  had  linishcd  his  colfee, 
Ibllowed  liim  to  Baskirk's  Inn,  a  short  diitancc 
from  the  place  where  he  was  first  discovered. 
At  this  place,  Cassety  engaged  a  number  of 
persons  to  stop  the  prisoner,  should  he  attempt 
lo  escape.    lie  also  followed  the  prisoner  into 
a  room,  and  after  exchanging  angry  looks  or 
fixing  eyes  on  each  other^;''  Cassety  related  to 
him  the  transaction  in  which  he  had  been  en- 
gaged in  relation  lo  the  forged  order,  and  re- 
quested him  to  content  himself  until  Stites  and 
Anderson  could  be  sent  for.    At  first  the  pri- 
soner hesitated,  and  then  said,  that  he  was  not 
afraid  to  see  any  gentleman.  He  was  so  v.  atch- 
ed  and  guarded  that  he  could  not  escape,  and 
Cassety  sent  to  Stites  and  Anderson.  When 
Stites  arrived,  the  prisoner  requested  to  be 
treated  like  a  gentleman,  and  wrnted  an  indul- 
gence to  send  to  a  gentleman  in  Brooklyn,  to 
manifest  his  innocence.    The  indul^-enco  was 
gra!ited,  and  Stites  waited  from  about  ten  in 
the  morning,  until  three  o'clock  in  the  after- 
noon. The  prisoner  sent  a  line  to  Messrs.  Wil- 
son and  Gale,  in  this  city,  for  counsel,  and  Mr. 
Gale,  soon  after,  arrived.    In  the  mean  time, 
however,  Stites  and  Cassety  conversed  with  the 
prisoner,  and  lie  said,  that  he  received  tlie  or- 
der from  a  man  by  the  name  of  Sinclair,  for  a 
debt,  and  that  he  did  not  know  it  to  be  a  for- 
gery.   Cassety  proposed  to  him  to  redeliver  the 
property  obtained  on  the  order,  which  might 
induce  Stites  and  Anderson  to  be  more  fx-iend- 
ly  towards  liim.    This  proposition  was  at  first 
declined,  and,  either  before  or  after  the  arrival 
of  Stitos,  the  prisoner  went  into  the  cellar  cf 
Buskirk,  and  stated  to  Joseph  Pelham  who  had 
charge  of  the  horses  of  Buskirk,  his  situation, 
and  wanted  Pelham  to  procure  a  horse  and 


*  In  France,  ttiis  is  termed  Ji:<  ing  a  man,  aad  for 
one  man  to  look  intently  in  another's  face  is  considered  a 
gross  affront. 


chair,  to  go  a  few  miles  fiom  Powles-hook  to 
see  a  friend,  and  afterwards  said  he  wanted  lo 
go  lo  Morristown.  Before  he  was  diw-oven  d, 
liowevcr,  and  the  same  morning,  he  liad  ap- 
l)lied  to  the  landlady  to  prwure  a  conveyance, 
or  the  same  purpose.  Pelham,  who  had  be<'Q 
ngaged  by  Cassety  to  watch  the  pn->oner,  told 
him  Ifiat  he  could  not  procure  him  a  carriage, 
and  he  then  wished  lo  know  from  Priham, 
whether  a  small  boat  could  not  he  engaged,  in 
which  he  might  shove  off,  unobserved,  on  tlie 
back  of  the  village,  and  go  lo  ISew-York  in  a 
private  manner,  ahmc.  Pelham  slated  to  liim 
Ihe  difficulty  of  doing  this,  unobserved  by  ihose 
who  were  watching  him. 

After  a  conference  with  his  counsel,  the  pri- 
soner continued  his  protestations  of  innocence, 
and  offered  to  redeliver  the  goods,  and  to  do 
any  thing  which  might  be  honorable  in  the  bu- 
siness, could  a  compromise  be  etlected,  which  it 
;ipi>earcd  was  the  object  on  his  beluilf.  He 
wrote  and  executed  an  order  on  one  Brush  of 
Brooklyn,  for  the  goods,  at  whose  house  he  l»;id 
boarded.  It  afterwards  appeared,  that  Bnisli 
refused  to  deliver  tlie  goods,  on  the  ground  that 
the  prisoner  was  indebted  to  him.  In  the  course 
of  the  conversation,  the  prisoner  admitted  that 
he  had  no  acquaintance  with  Bryant,  and  did 
not  live  in  his  ntiighborhood. 

The  indictment  was  found  during  the  term  of 
August,  and  his  trial  was  post|)oned  until  tliis 
term.    About  three  weeks  elapsed  fioin  the 
time  he  was  apprehended,  until  he  was  bronglit 
to  trial.    An  attempt  was  made  on  his  behalf, 
during  this  term,  to  postpone  the  trial  lo  pro- 
cure the  attendance  of  Sinclair.    A  letter  was 
produced  by  the  counsel  for  the  prisoner,  pur- 
;iorling  to  have  been  written  by  C  G.  Sinclair, 
post-marked  at  Portsmouth,  in  Ne*v-Harnr- 
shire,  on  the  30th  of  August,  directed  lo  one  of 
the  counsel  for  the  prisoner,  but  addressed  to 
the  latter,  wherein  the  writer  enters  into  a  de- 
tail  (,J  the  tirctim stances  concerning  the  ior^^t^ 
order.    In  this  letter,  the  writer  first  expresses 
his  sorrow  at  the  trouble  of  the  prisoner  by 
reason  of  the  line  he  (Sinclair)  had  given  on 
Stites  and  Anderson.    He  had  no  idea  it  was  a 
forgery.  J.  S.  lAiWer^now  in  JS^eic-York,  owadi 
him  about  $25,  and  for  payment,  delivered  the 
order,  and  Sinclair  believed  it  good,  because 
he  had  once  before  carried  a  line  from  Bryinl 
to  Stites  and  Anderson  for  a  goicn,  \\hich  line_, 
was  attended  to,  and  the  writer  hoped  the  gown 
came  to  hand. 

The  writer  excuses  the  prisoner  for  signing 
the  name  of  Miller  to  the  receipt,  thus  :  "  As 
the  order  w  as  not  transferred  to  me  by  ]\Iiller, 
/  told  you  to  receive  the  goods  in  J\liller''s  name, 
as  he  told  me  that  v.ould  he  the  better  way.  I 
never  was  more  surprised,  than  when  your  bro- 
ther told  me  of  your  trouble,"'  &c. 

The  writer  then  excuses  himself  for  not 
coming  on,  by  reason  of  an  old  complaint^  ^c. 
and  in  the  conclusion  of  the  letter,  tells  the 
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prisoner,  that  his  affairs  at  the  store  were  go- 
ing-on  well,  and  that  S.  Moody,  Esquire,  had 
collected  $2200  of  the  money  of  the  prisoner, 
which  con'd  not  be  paid  over,  because  the  pri- 
soner held  Moody's  receipt.  The  brother  of 
the  prisoner  had  offered  to  furnish  the  writer 
with  $1000  to  come  on,  but  his  old  complaint 
prevented.  The  writer  supposed  the  prisoner 
to  be  in  want  of  money,  but  the  reason  none 
could  be  sent  was,  the  bajiks  cl-d  not  discount. 
Fimllv,  the  writer  informs  the  prisoner,  tliat 
he  inclosed  in  the  letter  Miller's  note,  wishing- 
the  prisoner  to  find  Miller,  even  if  the  pri- 
soner had  to  advertise  Miller ;  for  such  villany 
(savs  tlie  letter)  ought  not  to  g-o  unpunished. 

On  the  production  of  this  letter,  the  court 
called  for  this  note  of  Miller,  and  the  counsel 
for  the  prisoner  informed  the  court,  that  no  such 
note  was  sent  in  the  letter. 

We  have  been  thus  particular  with  this  docu- 
ment, because  it  formed  the  principal  defence 
to  the  prisoner  on  the  trial. 

On  tiie  application  for  a  postponement  of  the 
trial,  on  an  affidavit  of  the  prisoner,  attached  to 
the  letter ;  Kodman  consented  that  the  letter 
mig-ht  be  read  in  evidence,  and  g-o  to  the  jury 
for  what  it  teas  worth. 

William  Sevey,  a  witness  on  behalf  of  the 
prisoner,  stated,  that  ten  or  twelve  years  aero, 
he  knew  the  prisoner  in  New-Hampshire,  where 
he  then  kept  a  store.  His  father  was  a  respect- 
able clerg-yman,  and  one  or  two  of  his  brothers 
had  been  in  the  legislature  of  that  st'Ue.  The 
witness  had  sold  him  goods,  and  his  character  at 
that  time  was  good. 

James  S.  Foley,  a  ivitness  on  behalf  of  the 
prisoner,  proved,  that  the  witness,  being  a  clerk 
to  Farrell  &  Co.  Auctioneers,  the  prisoner  came 
to  the  store,  and  talked  of  buying  twelve  watch- 
es at  $10  each,  and  took  away  one.  which  the 
witness  suffered  him  to  do,  because  Seavy,  with 
whom  he  was  acquainted,  recommended  the 
prisoner,  and  as  the  witness  conrei'^ed,  became 
security,  but  that  the  prisoner  not  returning 
the  watch,  nor  paying  for  thj  "sam^,  the  wit- 
ness called  on  Seavy,  who  did  not  conceive  him- 
self holden,  and  after  the  prisoner  was  in  Bride- 
well, he  secured  this  demand,  by  an  order  on 
one  Black,  a  Tavlor,  in  Chatharu-square.  The 
witness,  under  tins  statement  of  facts,  called 
this  honorable  dealing  on  behalf  of  the  prisoner. 

At  the  time  Siites  and  Anderson  were  called 
on  behalf  of  the  prosecution,  as  witnesses  to 
prove  the  forgery,  Wilson  raised  an  objection 
to  tlieir  testimony,  on  the  ground  of  interest, 
which  objection  was  overruled  bv  the  court. 
The  counsel  also  objected  to  the  testimony  of 
Brvant,  who  was  called  on  behalf  of  the  pro- 
secution, to  prove  thattiie  prisoner  was  a  stri*n- 
ger  to  him,  and  did  not  keep  school  in  Spring- 
field. 

By  the  Court.  The  offence  of  forger}'  can- 
not he  proved  by  the  person  whose  name  is 
forged,  but  the  rule  is  technical,  and  appUcabie 


only  to  this  crime.  The  rule  extends  only  to 
the  point  of  the  forgery,  and  not  to  facts  calcu- 
lated to  establish  the  knowledge  of  the  prison- 
er, that  the  instrument  passed  and  uttered  as 
true,  was  forged.    Let  the  witness  be  sworn. 

After  the  testimony  on  both  sides  had  closed, 
the  counsel  on  behalf  of  the  prisoner  made 
great  efforts  to  exculpate  him,  and  Rodman 
summed  up  the  cause  to  the  jury,  in  his  usual 
impressive  manner.  We  omit  these  arguments, 
because  they  relate  chiefly  to  the  facts  which 
we  have  detailed  :  the  prominent  points  in  the 
testimony  will  be  found  in  the  charge  of  the 
court. 

His  Honor  the  Mayor  charged  the  jury,  that 
it  appeared  from  the  testimony,  that  ten  or 
twelve  years  ago,  the  connexions  and  charac- 
ter of  the  prisoner  were  good,  and  that  since 
that  time,  no  satisfactoiy  account  had  been 
given  concerning  him. 

In  this  case,  there  had  been  several  strong' 
circumstances  of  guilt,  produced  on  the  part  of 
the  prosecution.  On  presenting  the  order,  the 
prisoner  informed  Anderson,  that  he  kept  a 
school  in  the  neighborhood  of  Brvant,  and  was 
well  acquainted  with  him.  This,  it  appears, 
was  wholly  untrue.  In  the  commencement  of 
this  business,  therefore,  we  find  the  prisoner 
resorting  to  a  direct  falsehood.  This  is  not  the 
conduct  of  a  man  conscious  of  his  own  inno- 
cence. Honesty  needs  no  such  resource.  2. 
In  the  second  place,  according  to  the  testimony 
of  Joseph  Pelham,  the  prisoner,  after  he  had 
been  discovered  at  Powles-hook,  purposed  in 
his  mind  an  escape.  It  is  true,  he  did  not  at- 
tempt to  escape  by  force,  but  we  may  rational- 
ly infer,  from  the  testimony  on  this  subject,  that 
nothing  prevented  .^uch  attempt  hut  the  strong 
apprehf  nsions  on  the  mind  of  the  prisoner  of 
its  utter  impracticability.  He  was  closely 
watched  by  a  number  of  persons,  who  had  been 
engaged  for  that  purpose.  ^^  hen  he  proposed 
to  Pelham  to  procure  a  conveyance  to  go  into 
the  country,  and  wislied  to  ascertain  whether 
a  small  boat  could  not  be  obtained,  in  which  he 
he  migl.'t  goto  New-York  in  a  private  manner, 
from  some  place  on  the  back  part  of  Powles- 
hook  ;  he  found  Pelham  unfavorable  to  his 
views,  and  difficulties  raised,  which,  most  pro- 
bably, prevented  an  attempt  to  escape.  3.  In 
the  third  place,  after  obtaining  the  goods  on  this 
order,  the  prisoner  signed  the  receipt  with  the 
name  of  J.  S.  Miller.  Even  had  this  order  been 
derived  from  Miller,  it  was  entirely  out  of  the 
usual  course  of  business,  for  the  prisoner,  in 
whom  the  interest  of  this  order  was  vested,  to 
have  signed  the  name  of  him  who  had  parted 
with  his  interest,  and  make  no  mention  of  his 
own.  In  some  cases,  such  conduct  miglit  be 
accounted  for  on  the  ground  of  ignorance  ;  but, 
in  this  case,  it  cannot,  consistently  with  the  re- 
lation given  by  thepFiswner''Scounsel,conceining 
his  education  and  respect-able  standing  as  a  mer- 
chant. 


144 


THE  NEW- YORK 


Several  circumstances  have  been  urged  ia 
favor  of  the  prisoaer  by  his  counseJ.  1.  An 
inference  has  been  drawn  in  his  favor,  in  rela- 
tion to  his  conduct  in  first  inquiriog  for  Stites, 
before  he  presented  the  order  to  Anderson.  2. 
From  the  testimony  of  Sevcy  in  relation  to  the 
character  and  connexions  of  the  prisoner.  3. 
From  his  dealings  with  Foley.  Aud,  4.  The 
circumstanees  contained  in  the  letter  of  Sin- 
clair. 

These  cireumstancei  had  been  detailed  in 
the  testimony  ;  the  jury  might  give  them  such 
weis^lit  as  they  thought  proper. 

The  first  cirrurnstance  was  slight  and  rather 
of  an  equivocal  nature.  The  transaction  con- 
fcerning  the  wa;cli  obtained  from  Foley,  in  the 
opinion  of  the  court,  was  not  in  fa\  or  of  the 
prisoner.  The  letter  of  .Sinclair,  by  consent, 
was  to  be  taken  by  the  Jury  for  what  it  was 
worth.  On  behalf  of  the  prisoner,  it  had  been 
urged,  th;it  this  letter  disclosed  a  true  slate  of 
the  facts,  in  relation  to  his  coutluct  in  this  trans- 
action. On  the  other  hand,  it  is  contended, 
tliat  this  letter  is  either  a  forgery,  or  a  contri- 
vance l>ctween  ^Sinclair  and  the  prisoner.  To 
decide  these  pointis,  is  the  exclusive  province  of 
the  jury. 

Some  general  remarks,  however,  on  the  con- 
tents of  tiiis  letter,  may  he  proper  for  consider- 
ation. 1.  Had  this  order,  in  truth,  been  sold 
by  Miller  to  Sinclair,  and  by  him  to  C'oc,  in 
the  ordinary  course  of  business,  it  would  have 
been  transferred  in  writing.  2.  An  application 
was  made  in  behalf  of  the  prisoner,  during  the 
last  term,  to  postpone  this  trial  for  the  want  of 
testimony.  Had  there  been  solidity  in  the  de- 
fence disclosed  in  this  letter,  and  had  the  pri- 
soner, in  fact,  been  a  merchant  of  the  standing 
and  connexions  represented  by  !• 's  counsel,  it 

extraordinary,  that,  on  this  occasion,  not  only 
Sinclair  is  absent,  but  there  is  an  absence  of 
anv  testimony  touching  the  facts  stated  in  the 
letter. 

For  tlie  purposes  of  the  indictment  in  this 
case,  it  is  wholly  immaterial  whether  the  pri- 
soner forged  this  order  ;  and  should  the  jury  be- 
lieve that  he  passed  it  to  Anderson,  knowing  it 
to  have  been  forced,  it  will  be  their  uuty  to  find 
him  guilty. 

The  jury  found  him  Guilty ;  and,  on  being 
brought  up  on  the  last  day  of  the  term  to  re- 
ceive sentence,  the  prisoner  presented  an  alfi- 
davit  to  the  court,  and,  with  tears  in  his  eyes, 
begged  a  suspension  of  his  sentence  until  the 
next  term,  that  he  might,  in  the  mean  time,  send 
to  his  friends.  He  said  he  was  a  stranger,  the 
son  of  a  respectable  clergyman  ;  and  conjured 
the  court  to  have  mercy  on  that  father,  whose 
gray  hairs,  by  the  sentence,  wonld  be  brought 
down  with  sorrow  to  the  grave. 

His  senteace  was  suspended. 


GEORGE  WELLINGTON  AND  ABEL  S/ 
FRANKLIN'S  CASES. 

Rodman,  Counsel  for  the  Prosecution. 
Dr.  Graham,  Wilson,     G\le,  Counsel 
for  the  Prutoners. 

Where  iwo  persons  an*  jointly  indicted,  under  the  fir^l 
and  ninth  sections  of  the  '*  Act  to  pr(  v*  nt  forgerj  and 
countfrftitinjr,"  (1  vol.  N.  R.  L.  p.  407  )  thc>  ma)  I  < 
tried  jointly,  and  are  not  entitled  to  be  tried  separatelj  . 

Jt  seems,  that  the  rif^ht  of  a  pereniptorj  ihallen^e 
to  a  juror  one  prisoner,  when  exerei5«d,  doth  not 
derogate  froni  (iie  rij^hts  of  lii?>  a^^ociate  on  trial,  who 
mi^ht  choose  to  retain  the  same  juror  on  the  pannel  ; 
itiastnuch,  as  the  i  i^lit  of  chalU  iijje  is  founded  on  some 
legal  objection,  and  not  on  choirt  . 

The  prisoners  were  indicted  under  the  first 
and  ninth  sections  of  the  "  Act  to  prevent  for- 
gery and  counterfeiting."  The  indictment 
contained  two  counts,  the  first,  for  the  forgery 
of  four  $10  bills  on  the  Catskill  bank,  the  other 
for  having  them  in  possession  with  an  intention 
of  uttering  and  passing  them,  contrary  to  the 
form  of  the  statute. 

Before  any  evidence  was  introduced,  Wilson 
applied  to  the  court,  that  the  prisoners  be  tried 
separately,  and  cited  the  case  of  Howell,  (4 
Johns.  Jiep.  296.)  as  an  authority  directly  ia 
point.  He  argued,  that  as  this  was  an  offence 
for  which  the  prisoners  might  be  punislied  with 
imprisoiunent  in  the  state  prison  for  life,  the^ 
were  each  entitled  to  their  peremptory  chal- 
lenge, (1  vol.  N.  R.  L.  p.  496,  ^  ix.)  Should, 
therefore,  one  of  the  prisoners  be  compelled  t© 
be  tried  with  an  associate,  who  had  a  right  to  a 
peremptory  challenge  ;  the  rights  of  the  pri- 
soner thus  compelled,  would  be  directly  in- 
fringed by  the  other,  who  might  reject  jurors 
whom  the  otlier  might  choo.se  to  retain. 

J\odman,  contra. 

Bi/  the  Court.  The  case  read  from  John- 
son, docs  not  decide  the  present  question.  The 
point  tliere  decided,  was,  that  a  person  indicted 
for  an  offence,  punishable  with  imprisonment 
for  a  term  of  years  only,  had  no  right  to  a  pe- 
remptory challenge  ;  and  might,  therefore,  be 
tried  with  another  jointly ;  and  the  very  point 
now  under  consideration,  was  left  with  a  query 
by  the  Reporter.  The  Supreme  Court,  in  tact, 
leave  it  questionable,  whether  if  the  party  had 
even  a  right  to  a  peremptory  challenge,  he  is 
entitled  to  a  separate  trial.  In  this  case,  it  is 
true,  that  the  court  may  punish  with  imprison- 
ment in  the  state  prison  for  life,  or,  for  a  term 
of  years,  at  discretion,  should  the  prisoners  be 
found  guilty.  But  we  do  not  think  that  it  ne- 
cessarily follows,  that  the  prisoners  are  entitled 
to  a  separate  trial.  The  right  of  a  peren)ptory 
challenge  by  one  of  the  prisoners  to  a  juror, 
which  his  associate  may  choose  to  retain,  can- 
not be  urged  with  propriety  in  favor  of  the  pri- 
vilege for  which  the  counsel  for  the  prisoner 
contends.  "When  a  juror  is  challenged  by  a 
prisoner,  no  negative  i  ?g*)t  exists  on  behalf  of 
the  associate  to  retain  such  juror  on  the  pannel. 
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lie<:au?c  ttic  rig-ht  of  challenge  rests  on  an  ob- 
jection and  not  on  choice. 

We,  therefore,  deny  the  motion.  To  con- 
sume the  tinie  of  the  court  and  jury,  with  a  re- 
ptttition  of  the  same  cause,  depending-  on  the 
same  evidence,  would  be  obviously  a  great  in- 
convenience ;  and  we  are  hapj)y,  that  in  pre- 
venting- this  inconvenience,  v/e  overrule  no 
adjudg-ed  case.  The  rig-ht  of  a  peremptory 
challeng-e  is  given  to  each  of  the  prisoners  bv 
tlie  statute,  and  they  are  at  liberty  to  excrcisu 
this  rig-ht  should  they  think  proper. 

No  such  right  was  claimed  or  exercised,  and 
the  evidence  on  behalf  of  the  prosecution  es- 
tablislied  the  following  facts  conclusively.  The 
prisoners,  about  eight  weeks  ago,  came  with  one 
Edward  SJxefflngion  (Vide  the  case  of  Cahill 
and  Skcflingion,  ante,  p.  133.)  to  the  house  of 
Catharine  (ireen,  in  Banckcr-atreet,  and  en- 
gnged  board.  While  there,  the  prisoners  lodg- 
ed in  the  same  room,  and  had  a  small  haired 
trunk,  which,  Mrs.  Green  stated,  resembled 
the  one  produced  on  the  trial,  but  she  was  not 
positive  it  was  the  same.  Other  testimony, 
however,  sliowed  clearly  its  identity,  and  that  it 
was  kept  under  the  bed  of  W^elliugton.  W  hile 
there,  Franklin  told  his  landlady,  that  he  %vas 
an  engraver  by  trade,  and  wanted  business, 
which  he  expected  to  get  in  Broadway.  About 
five  weeks  after  they  came  to  her  house,  tliey 
informed  her,  that  one  of  them  had  received  a 
letter  from  Philadelpliia,  and  that  it  Was  neces- 
sary that  both  of  them  should  go  to  that  place 
immediately.  They  paid  their  bill  and  de- 
camped. 

We  have  just  referred  to  our  notes  of  the 
case  of  Sketfington  and  Cahill,  before  mention- 
ed, and  find,  that  this  time  corresponds  with 
that  when  Josepli  ]>Iaddon,  the  constable,  took 
tliose  prisoners.  There  was,  therefore,  another 
reason  :  the  nest  was  discovered  :  we  sliall 
now  see  the  materials  of  wiiich  it  was  com- 
posed. 

In  a  short  time  after  the  prisoners  had  left 
the  house  of  Mrs.  Green,  Jacob  Hoys  and 
others.  Police-officers,  catrie  there  in  search  of 
them,  and  learned  by  her  that  they  had  gone 
to  Pliiladelphia. 

The  prisoners,  it  appeared,  on  the  26th  of 
August,  went  to  a  very  respectable  boarding- 
house,  kept  by  John  Paine,  85  J\Turray-st.  and 
engaged  board,  and  the  christian  name  of  W  el- 
liugton  was  entered  Joseph,  by  his  direction,  in 
the  book  in  which  the  names  of  the  boarders 
were  entered.  They  both  came  together,  and 
Franklin  spoke  for  "board  for  himself  and  his 
companion.  A  porter  biought  a  trunk,  which 
was  produced  on  the  trial,  and  Wellington  dis- 
puting with  the  porter,  relative  to  the  price 
charged  for  the  service,  Franklin  interfered, 
and  paid  the  charge.  I'he  prisoners,  while  at 
the  house  of  Paine,  slept  together. 

Hays,  Farhngton,  and  M'Manners,  Police- 
officers,  appj«ihe7»H<*.H  tl^ei  prisoBers  at  the  kouso 
9*  " 


!  of  Paine,  and  one  of  them  took  out  of  Welling- 
j  ton's  pocket  a  key,  produced  on  the  trial,  which 
opened  the  sinali  haired  trunk,  brought  by  the 
porter  as  aforesaid.  In  the  pocket  of  Frank  in, 
there  were  found,  one  counterfeit  bill  ef  $3, 
on  the  stale  bank  Camden,  p.nd  another  bill  of 
^1,  on  the  Catskill  bank,  partly  prepared  for 
alteration  by  having  the  ends  torn  off. 

The  trunk  contained  a  variety  of  devices  for 
the  alteration  of  Bank  paper  -  among  these, 
wc  observed,  particularly,  two  small  fiat  files, 
one  steel  instrument,  shaped  something  like  a 
I  chisel,  and  sharp  at  one  corner,  used  for  en- 
graving or  cutting  figures  on  copper  ;  one  cop- 
perplate, calculated  to  engrave  an  X,  another 
TEN,  and  several  small  bundles,  containing 
pieces  cut  from  bills  of  various  denominations. 
Among  tin's  lrum])ery,  we  particularly  notici  d 
a  number  of  four  cent  bills,  on  Jacob  Barker's 
bank,  witli  the  letters  E  N  cut  out,  calculated, 
nodoubtj  to  place  on  the  right  hand  of  T  in  $1 
bills. 

In  short,  on  the  &core  of  variety,  the  contents 
of  this  trunk  brought  to  our  recollection  the 
shop  of  the  apothecary  : 

"  And  in  his  needy  shop  a  toi  toi?e  hung, 
An  alligator  stud'el,  and  oll:or  skins 
Of  i'j  shaped  fishes  ;  and  about  his  shelves 
A  beggarly  account  of  empty  boxes." 

The  counsel  for  the  prisoners  strongly  urged 
to  the  jury  their  acquittal  :  and  Dr.  Graham, 
with  much  force,  accompanied  by  his  usual 
rhetorical  flourishes,  moved  the  court  and  jury, 
by  an  able,  pathetic  deduction  of  the  pedigree 
of  the  prisoners. 

Here,  gentlemen  of  the  jury,  said  he,  is  a  fo- 
reigner, an  Englishman,  (pointing  toWeUingt'  ti) 
but,  gentlemen,  however  degraded  may  be  \n^. 
present  situation,  the  choracter  and  stamp  of 
greatness  break  through  the  glooni  by  which 
he  is  surrounded  xven  as  the  sun  breaks  through 
thick  clouds  and  irradiates  the  face  of  nature. 
Gentlemen,  mark  the  name — 

"  Venerabile  noraen  Gentibus." 

This  unfortunate  foreigner,  if  I  am  correctly 
informed,  is  descended  from  the  same  iltus<ii- 
ous  ancestors,  and  is  a  near  relation  of  the  im- 
mortal Duke,  of  whom  you  have  all  heard,  who, 
in  the  field  of  Waterloo,  gave  the  final  blow 
to  Napoleon,  and  repose  to  Europe. 

The  other  has  descended  from  a  source  not 
less  pure.  He  claims  descent,  in  a  right  liiie^ 
fr(  m  a  name  dear  to  his  couatr}' — a  philoso  oiiL  . 
v/ho  caught  the  lightning  from  the  flaming  hea  - 
vens, and  imprisoned  the  winged  thunderbolt. 
[A  huge  rhetorical  flourish  with  the  right  hand.) 
Gentlemen  of  the  jury,  I  beseech  your  comr 
passion  for  these  illustrious  personages. 

His  Honor  the  Mayor  charged  the  jury,  that 
there  were  strong  circumstances  of  guilt  in  thiji 
case;,  particwls^ly  agaiait  WeJ|ia2gto».  Thx» 
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trunk  was  found  in  his  posscfision,  for  wliic  h, 
with  its  contents,  he  had  {^ivdi  no  acrount. 
M^ith  rci^aid  to  Frankhn,  the  only  question  for 
the  determination  of  the  jury,  was,  wliether  he 
was  not  equally  concerned  with  the  other,  in 
aidin?:,  ahetting-,  or  asbibtin^f  in  the  alteration 
of  f)ank  paf)cr. 

The  jury  fourd  both  the  prisoners  {guilty. 

On  the  last  day  of  the  term,  W  ilson  and  \ 
Price  moved  for  a  new  t  ial,  on  the  g'l  ound  that  I 
the  prisoners  were  entitled  to  a  separate  trial.  | 
In  addition  to  the  authority  cited  on  the  tiial, 
the  counsel  cited  4  Johns.  Kep.  296.  2  .Strange,  I 
920.  4  Bur.  2046.  6  INIod.  211.    The  counsel 
conlcnded  to  the  court,  that  in  capital  cases 
p  sone  s  cannot  be  tried  jointly  ;  and  suggest-  | 
ed  to  the  court,  that  as  this  was  a  point  which 
had  been  frequently  raised  in  the  court,  con- 
cerning which  the  Supreme  ('ourt,  in  the  case 
of  llovvell,  had  expressed  a  doubt,  that  it  would 
be  expedient,  by  consent  or  otherwise,  to  re- 
fer the  qucslion  to  the  Supreme  Court,  at  the 
approaching  session. 

liir,  I  lonor  the  Mayor  stated,  to  the  counsel, 
tliat  the  English  authorities  cited  chiefly  rela- 
ted to  cases  which,  from  their  own  peculiar 
nature,  were  separatij,  and  required  a  separate 
trial.  That  from  .Strange,  related  to  perjury, 
which  was  a  crime  of  that  dcscrijition.  The. 
court  saw  no  reason  o  recede  from  tiicir  for- 
mer opinion;  bulif  the  public  prosecutor  would 
consent,  the  court  had  no  objection  to  suspend 
the  sentence,  until  the  opinion  of  the  Supreme 
Court  could  be  obtained. 

The  public  prosecutor  consented,  and  the 
sentence  of  the  prisoners  was  suspciidcd. 

Abel  S.  Franklin,  the  prisoner  above  named, 
after  he  was  found  guilty  under  the  indictment 
for  forgery,  was  tried  on  an  indictment  for  re- 
ceiving from  William  Robinson  five  strings  of 
pearl-beads  of  the  value  of  $^40,  stolon  from 
Grove  Wright  and  Gabriel  L.Lewis,  knowing 
them  to  have  been  stolen. 

It  appeared  in  evidence,  that  on  the  night  of 
the  fourteenth  of  August  last,  the  store  of 
Wright,  and  that  of  Delaplaiue,  near  each  other 
in  this  city,  (the  former  being  at  72  South-st  ) 
were  broken  open,  and  goods  to  a  vast  amount 
stolen.  We  understand  the  gang  have  been 
detected,  and  from  the  testimony  of  Kobinson 
on  the  trial,  it  appeared,  that  Franklin  and 
himself  were  concerned  in  the  felony. 

Robinson,  above  named,  as  well  dressed  as 
any  man.  about  twenty-four  years  of  age,  a  pri- 
soner in  Bridewell,  on  being  sworn,  stated,  ihat 
the  next  day  after  the  store  was  broken  open, 
he  delivered  to  Franklin  four  strmgs  of  the 
pearl  to  keep  for  liim,  but  that  he  did  not  in- 
form him,  divecily  or  indirectly,  that  they  were 
stolen.  At  this  time,  the  v/itness  boarded  at 
the  house  of  Mrs.  Goldshy,  and  had  previously 
formed  an  acquaintance  with  Franklin,  at  the 
house  of  Mrs.  Green,  in  Baacker-street. 


It  appeared,  by  the  testimony  of  Jacob  Hayi*, 
that  at  the  time  the  prisoner,  Franklin,  was 
under  examination  in  the  Police,  on  tlic  charge 
of  forgery,  the  witness  found  four  strings  of 
the  pearl  in  his  hat,  and  he  then  declared,  that 
he  got  them  of  Jolm  Williams,  at  Providence, 
about  six  weeks  before.  The  other  string  of 
pearl  was  never  found. 

After  the  arguments  of  the  counsel,  and  the 
charge  of  the  court,  the  jury  acquitted  Frank- 
lin on  that  charge. 


DAVID  LUTIIEH  AND  JOHN  BANTA'S 
CASES. 

David  Luther,  about  forty  years  of  age,  wa* 
indicted,  and  pleaded  guilty  to  the  indictment, 
for  having  in  his  possession,  with  an  intention 
of  uttering  and  passing,  counterfeit  bills  of  75 
cents,  on  the  bank  of  the  New-York  Manufac- 
turing Coriijjany,  bearing  date  Sept.  1,  1015, 
and  on  the  Corporation  of  the  city  of  New- 
Y(»rk,  bearing  dale  July  3,  1815  ;  and  $3 
bills,  on  the  New-lJrunswick  Rank  ;  $3  bills, 
on  the  \\  ilniington  and  Brandywine  Bank  ;  $5 
bills,  on  the  Farmer's  Bank,  Delaware,  on  the 
IJoston  Bank,  and  Bank  of  North-America ; 
and  $10,  on  the  bank  of  New-York. 

Tlie  above  bills,  especially  those  of  the  small- 
est deno'i^ination,  were  admirably  well  exe- 
cuted, and  all  appeared  to  have  recently  come 
from  the  mint. 

It  appeared,  from  his  examination,  that  he 
lately  came  from  ^Montreal  on  horseback,  and 
brought  with  him  $1000,  in  paper  of  the  above 
description,  which  he  purchased  of  John  Welsh, 
or  Wares,  v.  lio  lived  in  or  near  Montreal,  and 
whom  he  saw  sign  tlie  bills.  The  prisoner  paid 
Welsh  $10  for  $100  of  "the  bank  bills,  and  $20 
for  the  same  amount  in  (Corporation  notes. 

He  was  sentenced  to  the  State-prison  four- 
teen years. 

John  Banta,  about  twenty-five  years  of  age, 
and  who  appeared  to  be  an  agent  for  greater 
rogues,  was  indicted,  tried,  and  found  guilty,  of 
passing  to  Satnuel  Y.  Clark,  a  $5  counterfeit 
bill  on  the  bank  of  New-York. 

It  appeared  in  evidence,  that  during  the 
mouth  of  August  last,  the  prisoner  came  to  the 
store  of  C.ark,  at  tlie  corner  of  Spring  and 
Hudson  streets,  and  purchased  crackers  and 
brandy,  and  offered  the  counterfeit  bill  laid  in 
the  indictment,  which  was  scrupled,  and  the 
prisoner  paid  in  good  money.  He  then  entered 
into  a  negociation  with  Israel  Clark,  concern- 
ing the  purchase  of  a  watch  owned  by  Clark. 
The  bargain  was  concluded,  and  the  prisoner 
left  the  same  $5  bill  with  Samuel  Y.  Clark, 
promising  to  pay  the  money  and  take  the  watch 
next  day.  Israel  Clark  also  left  the  watchv 
The  next  day,  the  prisoner  came  to  the  sto^e, 
and  offered  two  New-Brunswick  bills  (or  the 
vvatcb,  which  were  also  counterfeit.  After 
considerable  couversatioa  with  Samuel 
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Clark,  the  prisoner  took  him  aside  and  inform- 
ed him  tiiat  he  had  counterfeit  mone} %  and  en- 
deavored lo  enlist  Clark  in  the  business  of 
passing-.    Clark  seemed  to  take  some  interest 
in  the  relation  made  by  the  prisoner,  and  held 
a  leading-  conversation  to  amuse  Lim  until  as- 
sistance could  be  procured.    The  prisoner  car- 
ried Clark  to  his  lodgings,  and  showed  him  a 
considerable  sum  in  counterfeit  bills,  on  the 
Boston  and  New-Brunswick  banks.    As  soon 
as  was  practicable,  Clark  applied  to  a  magis- 
trate, disclosed  the  transaction,  and  tiic  prisoner 
w^as  secured.    $360,  in  counterfeit  bills  of  the 
above  description,  were  found  in  his  posses- 
sion- 
According  to  the  examination  of  the  prisoner, 
he  lived  at  the  house  of  his  father,  at  ?>ew- 
Prospect,  in  ZS'cw-Jersej'.    An  inmate  at  bis 
father's  house,  conveyed  information  to  him  to 
go  to  a  particular  place,  v.  hich  was  described 
in  a  stone  wall  near  Powles-hook,  where  i-c 
would  find  a  roll  of  bills.    He  follov/ed  the  di- 
rections, and  was  sentenced  to  the  State-prison 
seven  years. 

GRAND  LARCENY. 

LE:^IUEL  H.  MITCHELL'S  CASE. 

Rodman,  Counsel for  the  Prosecution. 

Hawkins,  Counsel  for  the  prisoner  on  the  frst 
tHal ;  Price  on  the  second. 

Where  the  jury,  on  retiring  to  deliberate  on  their  ver- 
dict, take  out  with  them  the  writte  n  examination  of 
the  prisoner  in  the  Police,  read  in  t  \  idence  on  the  trial, 
to  which  is  attached  an  atfidavit  not  read  in  evidence, 
and  at  the  time  they  ret:i  e,thc  oounsol  toi-  the  prisoner 
\i  absent,  and  no  objccti<,in  or  coir-.-nt  on  hi.s  behali'ap- 
prars,  though  it  doth  noi  appear  i  !:at  the  nirors  refer- 
red to  such  affidavit,  the  court  x\  iii  graiil'llK;  prisoner 
a  new  trial. 

Lemuel  H.  Mitchell  is  about  tv/entv-four 
years  of  age,  rather  belo;r  the  ordinary  size  of 
men.  well  proportioned,  his  complexion  light, 
his  hair  dark,  and  the  general  features  of  his 
countenance  delicate.  AVhcn  embarrassed,  he 
is  in  the  habit  of  biting  his  lips,  and  is  known, 
when  earnest  in  conversation,  by  a  raj- id  pro- 
nunciation and  a  peculiar  squint  of  the  eye. 

We  conceive  it  a  duty  we  ov/e  to  the  commu- 
nity, to  be  thus  particular  in  this  description. 
In  a  former  report  (see  ante,  p.  41)  we  called 
this  young  man  unfortunate  ;  for  at  that  time 
little  did  we  imagine,  that  our  remarks  were 
applied  to  a  hardened  obdurate  wretch,  desti- 
tute of  moral  feeling  or  principle,  so  far  ad- 
vanced in  wickedness  that  all  hope  of  reforma- 
tion was  useless.  With  pleasure  we  cherished 
the  idea,  that  on  being  discharged  from  perhaps 
a  first  offence,  under  the  solemn  fatherly  ad- 
monition of  the  court,  he  would  have  "  amend- 
ed his  past  life,  refrained  from  evil,  and  have 
endeavored  to  retrieve  his  character." 

We  were  deceived  ;  and  it  now  becomes  an 
imperious  yet  painful  duty,  to  record  the  case 
•f  a  great  villain  escaped  from  justice,  to  de- 
^ribe  his  person,  to  hold  him  up  to  the  public 


in  his  native  deformity,  and  to  call  on  our  citi- 
zens to  watch  and  beware.  Citizens  of  New- 
York,  inhabitants  of  this  state,  and  of  the 
Union,  be  on  your  guard  ;  a  great  villain  has 
escaped,  and  is  perhaps  among  you. 

Forty-one  days  from  the  time  this  prisoner 
was  discharged,  under  the  most  solemn  admoni- 
tion from  the  court — at  the  dead  of  ai;:rht,  in  the 
hours  of  silence  and  repose,  wlieu  the  citizens 
of  New- York  were  alarmed  by  the  awful  cry 
of  fire,  and  tlic  condagration  streamed  to  high 
heaven,  and  illumined  the  distant  Jersey  shore, 
at  this  season  of  public  calamity,  some  mid- 
night prowler,  with  files  and  other  instruments 
adapted  to  the  pur  pose,  broke  open  the  store 
of  Cornelius  Cannon,  34  Chatham-street,  and 
sio'e  ^oods  to  the  amount  of  $350. 

On  Friday  the  17th  of  May  last,  the  prison- 
er, having-  been  previously  arraigned,  was 
brought  to  trial,  on  a  charge  of  grand  larceny, 
in  stealing  those  goods  which  were  in  the  in- 
dictment enumerated.  Among  these  goods, 
there  were  a  great  number  of  rolls  of  ribbons, 
and  several  pieces  of  silk  handkerchiefs. 

It  appeared  in  evidence,  that  on  the  night  of 
the  29th  ef  March,  when  the  fire  was  in  JMott- 
street,  the  store  of  Cannon,  which  had  been 
left  in  charge  of  Fisher  Adams,  was  broken 
open,  and  goods  corresponding  in  quality  with 
those  produced  on  tiie  trial  stolen.  There  were 
several  articles  among  these  goods,  which,  by 
j  the  mark,  were  particularly  identified  by  Can- 
!  non  and  Adams  who  were  produced  as  witnesses 
I  on  behalf  of  (lie  prosecution, 
j     In  the  morning  marks  of  violence  were  found 
on  the  door;  and  a  large  flat  rasp,  and  an  old 
'  handkercliief  with  an  Jli  marked  thereon,  were 
■  found  on  the  floor.    Cannon  advertised  the 
;  goods,  and  afterwards  found  them  in  the  Po- 
I  lice-oflice. 

Hays  and  Bogert,  two  of  the  Police-officers, 
found"  a  principal  part  of  the  goods  in  a  closet 
adjoining  the  room  occupied  by  the  prisoner, 
I  and  a  man  called  capt.  Fish,  both  of  whom 
boarded  at  the  house  of  Richard  Hayman,  in 
Wiiliam.-strcet.  Bogert  found  in  a  trunk,  here- 
after men-aoned,  a  black  silk  handkerchief,  a 
part  of  tlie  parcel  stolen.  The  g-oods  found  in 
the  closet,  'were  under  a  quantity  of  dirty 
clothes. 

Richard  Hayman,  a  witness  on  behalf  of  the 
prosecution,  stated,  that  about  the  first  of  Feb- 
;  riiary.  Fish  and  the  prisoner  came  together  to 
his  house  with  a  trunk,  which  was  usedm  com- 
mon between  them,  and  engaged  board  at  $5  a 
weeK.  Thev  staid  until  the  16th  of  ApiiJ, 
when  the  prisoner  was  apprehended.  The  pri- 
soner had  paid  him  for  one  week's  board,  and 
informed  hmi  that  he  had  $1200  due  as  prizo 
money,  for  which  he  was  waiting.  During  the 
Thursday,  Friday,  and  Saturday,  of  the  week 
in  which  the  fire  broke  out,  in  Mott-street, 
(which  was  on  Friday  night)  the  prisoner  was 
confined  to  his  room  by  indisposition,  and  Xqq^ 
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a  sweat,  which  w  as  at^ii'iinislcrcd  by  I'lO  witnoss 
or  his  family.  About  ihih  lime,  and  while  he 
was  under  this  operalion,  the  prisoner  (ilixcn'cd 
hunstif  from  ihix  house  all  iviihi,  for  winch  lie 
was  reprimanded  by  Hay  man.  Which  xxx^h^ 
this  was,  the  witness  was  not  positive,  but 
thought  it  (o  be  oq  Sunday  nif,'ht  folUiwin;r. 
%Vnen  intcrroflfalcd  njj  !:i.l:2lf  of  the  prosecu- 
tion, wliether  tlie  prisoner  could  not  have  left 
Lis  house  in  (he  ni^ht  witJjout  liis  knowlcdjre  ; 
he  au'jwcrcd,  that  lie  did  not  think  he  conid, 
altlionj^h  he  admitted  that  he  (the  Wituets)  slept 
in  an  upper  story  in  the  house  ! 

On  the  second  trial,  hereafter  mentioned, 
tliis  Witness  swore,  that  durinf;-  the  lime  Fi*ih 
and  ihc  prisoner  continued  at  his  house,  they 
Ivcre  as  inlimale  as  brothers. 

James  13oardmnn,  a  w  itness  on  helialf  of  the 
prosecution,  stated,  thai  a  short  tirne  before  tlie 
prisoner  was  apprehended,  hii  broug^fit  to  Ihc 
store  of  Boardman,  at  the  foot  of  Partition- 
tStrect,  two  fla^  handhei  chiefs,  and  two  rolls  of 
Tibbon,  produced  r.nd  identified  as  atbroaid, 
and  ofl'ered  Ihcrn  foi-  sale  ;  alltg-int^  that  he  ob- 
tained the  g'oods  of  a  friend,  and  wanted  tojj<'t 
some  money  to  pay  his  waslicrwoman.  Board- 
XTian  purcbp^sed  tlie  articles. 

John  Giflbrd.  a  witness  on  bcljalf  of  the  pro- 
secution, stated,  that  the  prisoner  came  fre- 
quently to  the  store  which  the  witness  attend- 
ed, and  represented  that  he  was  waiting-  for  his 
prize-money.  He  a|)peared  to  be  eug-apfcd  in 
jno  business — was  in  want  of  money,  a!»d  was 
often  in  the  store  in  company  with  Fisfi.  A 
short  time  before  he  was  taken  up,  the  prisoner 
called  him  out,  and  told  him  that  he  iiad  some- 
thing to  give  him.  He  then  made  the  w  itness 
a  present  of  a  roll  of  ribl)on,  belonging  to  the 
parcel  of  goods  stolen.  This  witness,  on  tiie 
second  trial,  omitlcd  io  5t'a-/e  the  ' ireumstance 
concerning  liis  being  called  out  by  the  pri- 
soner. 

By  the  written  examination  of  the  prisoner 
taken  in  the  Police,  read  in  evidence,  it  ap- 
peared that  tiie  prisoner  was  m/t  vert/  intimntt 
ncitli  Fish,  who  frequently  staid  out  all  night, 
"but  that  the  prisoner,  during  his  continuance  at 
Hayman's,  was  not  absent  from  the  house  a  sin- 
f^le  ni^-ht.  The  trunk  belonged  to  Fish,  and 
tlie  prisoner  kept  his  clothes  therein  ;  and  one 
dav,  while  Fish  was  out,  the  prisoner  saw  the 
goods  in  the  trunk,  and  took  tlierefrom  the  arti- 
elea  sold  to  Boardman  and  given  to  Gillord 
From  the  general  tenor  of  this  examination,  it 
aijpeared  to  be  the  object  of  the  prisoner  to  shift 
"Ihe  felony  on  Fish,  who  liad  escaped. 

Testimony  on  behalf  of  the  prisoner  was 
produced  on  the  second  trial,  hereafter  men- 
tioned, showing  that  the  prisoner,  during  rhe 
■war,  was  a  Lieutenant  of  Marines  on  board  the 
Was;;  Privateer,  and  that  his  connexions  at 
Po^ig'^k  2.^  isie  were  respectable.  No  evidence 
of  soud  character  or  insanity^  however,  was 
produced  oa  either  trial. 


After  the  arpumenta  of  the  conn^el,  and  the 
charge  of  the  ccaii  t  on  (he  urst  UrA.  llie  «;au^o 
wa-s  submitted  to  the  jury,  who  re{|ue!?ted  Bod- 
man  to  deliver  tbem  the  cxaininaiion  befure 
mentioned.  Attuched  to  thih,  there  was  an  afii- 
davit  not  read  in  evidence,  and  lln'  c  ounsel  fo* 
the  prisoner  being  absent,  or  making  uo  objec- 
tion, the  papers  weie  delivered. 

The  jurors  ou  the  firtt  trial,  pronounced  the 
pn-;ot!«;r  guilty. 

On  the  laJt  day  of  the  term  of  May,  Haw- 
kins ir:<)\«,d  ior  a  uimv  trial,  on  the  ground  that 
the  jurors  had  taken  out  with  them  a  paper 
without  consent. 

iiodman,  contra,  olferr-d  to  show  the  court 
that  the  jurors  had  not  referred  to  the  paper, 
wiiicli  had  beeti  delivred  with  the  exaii.inatiou 
througli  iiuidvcilance. 

hy  tlu-  Couii,.  J.et  the  prisoner  be  tried  the 
next  term. 

At  the  next  term,  and  for  several  succeeding 
terms,  (.'annon,  a  material  witnes-son  behalf  <jf 
the  pj-oseculien,  was  absent,  having  removed 
to  Boston,  and  did  not  appear  uulil  Tue  sday 
the  instant,  when  the  prisoner  was  brought 
to  trial  the  second  time  on  the  same  charge. 

The  same  evidt  uce  was  produced  as  on  the 
former  trial,  with  the  additional  testimony  of 
Nehemiah  Allen,  the  former  keeper  of  Bride- 
well, w  ho  stated,  that  since  the  confinement  of 
the  prisoner,  he  had  been  !o  Poughlicepsie  and 
tVmnd  the  connexions  of  the  prisoner  respecta- 
ble. His  sister,  particularly,  was  one  of  the 
first  ladies  of  the  \  dl.ic  e,  end  a  verv  religious 
body." 

hy  the  Court,  to  the  witness  emphatically — 
Areyi.u  partkulurhj  acquainted  uith  that  far- 
mill/  ? 

Witness.    I  cannot  *ay  that  I  am. 

The  jtiry  found  a  \erdict  for  the  prisoner, 
Vr'ljo,  at  this  time,  stood  in  the  prisoner's  box 
with  two  blacks,  tlien  on  trial  for  similar  of- 
fences. He  was  discharged  by  the  court  with 
an  admonition,  solemn  and  impressive  in  the 
highest  degree,  concluding  with  an  earnest  re- 
commendation to  him,  to  have  the  city  of  JS''bxc- 
York  and  the  L  nilcd  States  forcicr. 

His  brother  Charles,  we  understand,  Mas 
pardoned  on  condition  of  leaving  the  United 
States,  and  is  now  in  .^outh- America. 

Isaac  Mitchell,  deceased,  fonnerly  the  editor 
of  the  Political  Barometer,  at  Poughkeepsie, 
a  gentleman  of  erudition  and  respectable 
talents  as  a  public  w  ritcr,  was  the  father  of 
these  young  men.  Their  mother  is  an  exem- 
plary lady,  now  residing  at  the  same  village, 
who  has  a  daughter,  a  young  lady  of  about 
eighteen,  of  amiable  deportment  and  manners, 
esteemed  by  all  her  acquaintance.  We  hear,  and 
we  rejoice  to  hear,  that  amidst  all  their  sorrows 
they  lean  on  the  "  Rock  of  ages"  for  support. 

Our  heart  bleeds  for  them  whil .  we  are  con- 
strained to  recur  to  the  memory  of  former  days, 
to  deduce  moral  and  religious  instruction  for 


CITY-HALL  RECORDEIL 


those  who  ^7i^l  snn-ive,  when  perhaps  the  hand 
of  hini  M  'no  uow  g-uides  the  pen,  will  long'  have 
mouldered  in  the  dust.  In  ordinary  cases,  hu- 
manity requires  us  to  "  tread  lightly  o'er  the 
ashes  of  the  dead  yet,  when  by  their  exam- 
ple, great  lessons  can  be  taught  to  the  living-, 
wiien  biogi-aphy  will  enable  the  moralist  to  de- 
monstrate; the  truth  of  Divine  Hevelatiou,  and 
*'  instify  the  ways  of  God  to  man,"  neither  the 
fastidious  feelings  of  delicacy  on  the  one  hand, 
nor  the  droar}'  asylum  of  the  tomb  on  the  other, 
should  restrain  the  promulgation  of  truth. 

Those  acquainted  wjih  the  genealogy  of  these 
young  men,  inight  understand  without  further 
exj;idni:tion,  the  emphatic  interrogation  of  the 
court  to  the  witness  ;  to  ethers  it  is  our  duty  to 
explain. 

Previous  to  their  birth,  the  fane  of  conjugal 
felicity  iiad  been  violated,  and  the  heart  of  a 
fond  husband  torn  with  anguish.  He  was  left 
alone — abandoned  by  the  object  of  his  earliest 
alFcction.  She  was  seduced  from  an  allegiance 
due  to  a  lawful  husbanc! — and  the  marriage  co- 
venant, ratified  in  the  presence  of  heaven,  dis- 
solved.   The  husband  was  left  alone  to  moui  n. 

Need  we  say  who  was  the  seducer,  who  the 
seduced  ?  Need  Ave,  on  this  occasion,  recur  to 
the  circumstances  of  cxlenuat^on  which  it  is 
said  existed  in  this  case,  and  exhibit  a  young, 
beautiful  creature,  compelled  by  the  stern  man- 
date of  a  parent,  to  yield  the  hand  reluctant  to 
whom  the  heart  could  not  be  allied  ?  ISeed  wc 
say,  that  she  whose  aftections  had  been  pre- 
4'iously  engaged  to  another,  whose  love  was  re- 
ciprocal, abandoned  a  connexion  abhorrent  to 
her  feelings,  and  followed  the  fortunes  of  her 
early  lover  ? 

Although  this  is  a  subject  on  wliich  the  no- 
velist might  descant,  and  enlist  all  our  tender 
feelings  of  sensibility  in  her  favor  ;  yet,  the 
principles  of  morality  and  religion  preseribe  a 
dilTeient  course.  The  lady  should  have  con- 
sidered the  marriage  obligations  sacred  ; — she 
should  have  reconciled  her  feelings  with  her 
situation.  At  the  same  time,  we  do  not  hesi- 
tate to  say,  that  tliese  principles  equally  con- 
cienin  the  conduct  of  that  parent. 

But  the  husband  was  abandoned,  and  with  his 
helpless  olfspring  left  alone  to  mourn. 

An  indignant  Deity,  who,  amidst  the  awfnl 
thur.derings  of  Sinai,  promulgated  the  seventh 
commandment,  and  said  to  the  shepherd  of  Is- 
rael, I  thy  God  am  a  jealous  God,  visiting  the 
iniqtiities  of  the  fathers  on  the  children  to  the 
third  and  fourth  generation,"  heard  the  com- 
plaints of  the  father  and  the  moans  of  the  chil- 
dren. From  high-heaven  he  looked  down  and 
recorded  the  deed,  at  which  even  the  angfds 
blushed,  in  his  book  of  everlasting  remem- 
brance. He  saw  the  tears  of  the  husband,  and 
infused  into  his  breast  the  balm  of  divine  con- 
solation :  Be  still  and  know  that  I  am  God," 
I  have  said,  "  Vengeance  is  mine — I  will  re- 
pay." 


[  Behold!  Two  sons,  the  offspring  of  such  au 
alliafice,  who  had  been  brought  up,  we  arc 
sorry  to  say  it,  in  the  niost  urjwarrontable  in- 
dulgence, "^in  the  year  ICIG,  and  v.  hile  in  the 

i  early  bloom  of  manhood,  are  ruined  forevei. 

[  The  one  convicted  by  his  own  confession  of 
forgery  and  gi-and  larcen} ,  committed  against 
a  friend  and  beneiactor,  invulunlarily  exiled 
from  his  native  state  ;  the  other,  thrice  guilty 
of  grand  and  petit  larceny — a  niiduigat  prow- 
ler, or  an  intim.ate  companion  of  buch,  who  al- 

!  though  by  a  fortunate  concurrence  of  circum- 
stances, twice  escaped  the  punishment  of  the 
.State-prison,  was,  nevertheless,  pronounced 
guilty,  by  at  least  thirty-six  citizens,  and  was 
linalJy  discharged  with  an  awful  admonition  to 
'eave  the  country  furever^''-  fi'om  a  court  asto- 
nished at  his  turpitude. 

Siich  are  the  EXAJ^IPLES  which  the 
"  KicoKDER"  exhibits  to  the  rising  generation. 

JOHN  WILLIAMS'  CASE. 

EoDMAN,  Counsel  for  prosecution, 
N.  B.  Graham,  Counsel  for  prisoner. 

In  a  case  of  grand  larceny,  in  which  the  prisoner,  un- 
der the  influence  of  threats,  made  a  full  confossion  of 
the  A  lony  before  goin;^  to  the  police,  iind  the  next  dav 
made  the  same  confession  to  the  Police  magistrates, 
which  was  reduced  to  writinir,  hut  the  jircperty  i^toien 
was  not  {onm\,{\\o\i^.,j)rimn  facie, \l\c  confession  taken 
I     in  the  PoHce,  is  presumed  to  be  made  freelv  and  vo- 
\     luntarily  ;  yet,  should  the  jury  lx?neve  (hat'the  inJlu 
i     ence  of  threats,  previously  made,  operated  <jn  tlia 
j     n\iiid  of  the  prisoner,  a(  the  timo  of  tlie  coufej;>ion  in 
i     the  Police,  diey  will  be  juatiiied  in  rejecting  sifch  cwi- 
I     fi  ssion. 

The  prisoner  was  indicted  for  grand  larconr 
I  in  stealing  a  pocket-book,  containing  a  bank 
;  bill  of  $20,  the  property  of  James  Brown. 
I     It  apj)eared  in  evidence,  that  on  charging  the 
•  prisoner  with  the  felony,  and  threatening  him. 
I  that  imless  he  confessed  it,  ho  would  be  put  in 
'  the  State-prison,  the  prisoner  confessed  the 
;  felony,  and  the  next  day,  in  the  presence  of  the 
prosecutor,  made  the  same  confession  in  the 
Police,  which  was  reduced  to  writing.  The 
money  was  not  found.  Rodman,  after  producing- 
this  evidence,  rested  the  cause. 

Graham  contended  to  the  jury,  that  the  pri- 
soner ought  to  be  acquitted,  because  no  other 
evidence  existed  in  the  cause  except  the  con- 
fession, which  was  extorted  bj-fear. 
Rodman  contra. 

His  Honor  the  Mayor  charged  the  jury,  tliat 
a  naked  confession,  made  under  the  inliuence 
of  threats,  could  not  operate  to  produce  a  con- 
viction ;  and  although  prima  facie,  a  confession 
made  in  the  Police  should  be  presumed  to  have 
been  taken  freely  and  voluntarily  ;  yet,  should 
the  jury  believe,  from  the  circumstances  in  this 
case,  that  at  the  time  the  confession  was  re- 
duced to  writing  in  the  Police,  the  mind  of  the 
prisoner  was  under  the  influence  of  fear,  pre- 
j  viously  excited,  it  would  be  their  duty  to  reject 
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sncli  wn! Ion  confcsijion  cq\ially  with  the  other. 
Tlie  [jriwoner  was  acquitted. 


ciiArj.Es  HOPE'S  case. 

Rodman,  Counsel  fur  1 1 u;  prone  cut  ion. 

Dr.  Gk  ajiam,  Counnelfor  tfie  ftrisoner. 
Tho  corifcssKJii  of  a  prisonfr,  lakrn  before  thf;  police  ma- 
gistrates, will  not  be  suH'k  ient  to  convict  him  of  a  fclo- 
nv, unless  evidence  ib  also  given  tliul  a  feion_>  was  com- 
mitted. 

The  prisoner  was  indicted,  durinpf  the  term 
of  July  last,  for  petit  larceny,  in  stealing- three 
patent  deck-liglits,  the  property  of  George 
■pufter. 

Puffer,  on  being-  sworn,  stated  that  he  knew 
nothing- concerniii^  the  felony-,  except  what  the 
clerk  in  hi.s  store  had  told  hiui.  This  clet  k'liad 
g-onc  to  sea,  and  was  supposed  to  be  drowned. 

Hodman  olfered  to  rea-.l  the  examination  of 
the  prisoner  in  the  police  by  which  he  fully  con- 
fessed the  felony. 

Dr.  Graham  contra. 

It  J  the  Court.  It  is  a  rule  ostahlished  in  tlio 
criminal  courts  in  England  and  in  this  country, 
that  the  mere  confession  of  the  prisoner,  out  of 
court,  will  not  be  sufficient  to  produce  a  convic- 
tion. You  nuist  sliow,  at  least,  that  a  felony 
was  committed  before  you  read  the  examina- 
tion. 

The  prisoner  Avas  acquitted. 
[Dr.  Graham^  laying  his  hand  on  his  breast . 
*'  PTope  spring^s  eternal  in  the  human  breast." 
To  Ihe  priscner.    Now  you  can  g-o. 

ASSAULT  A.\D  BATTEKV. 

VVIELTAM  FARQUHAR,  Indicted  with 
JOHN  HYDE  CLARK.  CORNELIUS  LYN- 
SEN,  AND  JAMES  CUMMIN '^S,  Indicted 
witli  RICHARD  SHOUllT  AND  SALLY 
JOLLY. 

Rodman  &  IM.vxwell,  Counsel  for  the  first  pro- 
secution. 

Vv  iLKiNS,  Counsel  for  Farqvhar  and  Clark. 
"  MIND  YOUR  OWN  BUSINESS." 

A  citizen  who,  at  a  late  hour  of  night,  officiously  and  in 
solently  inteneres  in  a  dispute  between,  a  watcl-man 
and  a  woman,  in  which  she  is  not  insulted  (her  tius- 
band  being-  present)  and- assaults  and  otherwise  treats 
such  watchman  with  insolence,  is  hable  to  be  con- 
fined in  the  watch-house  all  night,  convicted  of  an  as- 
sault and  battery,  and  tined  one  hundred  dollars. 

A  coachman,  in  possession  of  a  coach,"  in  which  there 
are  pistols  or  other  instruments,  adapted  to  the  pur- 
pose of  fighting  a  duel,  then  in  contcjnplation,  who 
assaults  a  constable  while  engaged  in  taking  out  of  the 
coach  such  instruments,  and  wrests  thern  from  his 
hands,  knowing  him  to  be  an  olTicer,  is  liable  to  a  prc- 
secution  for  an  assault  and  battery,  though  the  consta- 
ble doth  not  show  any  warrant  or ^nthorit}^ 

PL,blic  otlicers,  engaged  in  the  faitbJ"ul  discharge  of  their 
respective  duties,  are  protected  by  law. 

The  above  head  embraces  three  several  pro- 
secutions :  Farquhar  and  Clark  were  indicted 
ibr  an  assault  and  battery  committed  on  Ed- 


ward Graves,  a  watchman  ;  Lynscn,  for  th« 
same  offence  eommiflcd  on  hlephen  M'( Or- 
mack,  a  marshal ;  and  during  the  labt  term,  the 
other  defendants  were  indicted  for  the  Kame 
offence,  committed  on  Azel  (  onklin.  a  consta- 
ble. F^arquhar,  Lv  nscn,  and  (  umrning-s,  were 
•ach  convif-ted,  and  Farquhar  was  fined  $100, 
1-ynsen  and  (  urnmii;gs  was  senlenced  to 
■  mprisonment  in  the  city  Penitentiary  one>car, 
and  fined  in  the  sum  of  $50. 

The  followinp:  is  a  brief  statement  of  the 
facts  in  each  case. 

In  the  case  of  Farquhar  and  Clark,  it  ap- 
peared, that  on  the  night  of  the  lOlh  of  July 
last,  the  house  of  Franr  is  Pape,  luar  the  cor- 
ner of  Hester  street  and  the  liowery,  was  bro- 
ken open,  and  property  to  a  considerable 
amount  stolen  therefrom,  by  some  person  or 
i)ersons  unknown.  Edward  Graves  was  the 
walchmnn  stationed  near  that  pfacc  ;  and  the 
next  evening,  between  the  hours  of  ten  and 
eleven,  being  on  his  duty  near  the  place,  he 
heard  an  expression  or  cau'i(,fi  fall  fiom  Pag-e 
to  a  third  person,  then  passing  along  near 
f". raves ;  *'  Take  care  or  you  will  be  rubbed." 
Gi-aves  surmised  that  the  exprc-sion  was  in- 
Jerided  to  be  applied  io  him,  on  accountof  what 
h;id  taken  plaf-e  the  preceding-  night,  and  re- 
monstrated with  Page  with  some  severity,  who 
endeavored  to  convince  him  that  the  caution 
was  not  intended  to  apply  to  him. 

The  watchman,  however,  was  not  satisfied 
wiili  tiic  explanation  made  by  Page,  whose 
wife,  then  on  the  stoop,  commenced  a  dispute 
with  the  wat{-hman,  in  relation  to  the  remark 
made  by  her  husband.  The  tone  of  the  watch- 
man's voice  was  loud  and  boisterous,  but  it  ap- 
peared expressly  by  the  testimony  of  Pag-e  and 
liis  wife,  that  she  was  not  insulted.  At  this 
time,  Farquhar  and  his  companion,  who  was 
represented  as  a  \o\ir\^ gcntlrraan  from  Albanj', 
came  along  the  street,  and  Farquhar  interfered 
in  the  dispute,  by  saying-,  "  Mr.  Watchman,  it 
appears  to  me,  that  you  regard  matters  of  little 
consequence,  and  neg^lect  those  which  are 
'g-reater."  He  also  remarked,  that  the  wa!ch- 
mcn  were  continually  out  of  the  way.  The 
watchman  said,  "  ^\  ho  are  you  ?"  and  told  the 
other  to  mind  his  own  business.  Farquhar  in- 
sisted, that  he  "had  a  rig-ht,  as  a  citizen  of 
New-York,  to  interfere  ichen  a  hidy  was  abu- 
sed.'' 

The  quarrel  increased,  and  as  Farquhar  ap- 
proached the  watchman,  wliose  orders  were  not 
to  sutler  any  person  in  the  nig-ht  to  approach 
near  enough  to  disarm  him,  he  pushed  Farqu- 
har, and  told  him  to  go  about  his  business.  A 
violent  assault  was  then  commenced  by  Farqu- 
har in  front,  while  Clark,  from  behind,  seized 
tlie  watchman's  club,  which  was  wrested  from 
his  hands.  He  called  his  fellow-watchman  to 
his  assistance,  when  the  two  g-entlemen  were 
seized  and  carried  to  the  watch-house,,  where 
they  reposed  safely  during  the  nig-ht. 
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Farquhar,  while  in  limbo,  was  very  abusive, 
and  boasied  he  had  dis^Li  ned  the  watchinan. 

VVilkins  urg-ed  to  the  jury,  that  the  defend- 
ants oug-ht  to  be  acquiUed,  because  the  inter- 
ference in  favor  of  the  lady  was  just  and  natu- 
ral ;  and  because  after  an  assault  committed  by 
the  watchman  on  a  citizen,  and  after  confining- 
him  in  the  wuich-house  during-  th.e  night,  the 
same  watchman  had  the  unparalleled  impu- 
dence to  come  into  this  court,  and  complain  of 
an  assault  and  bittery. 

Maxwell,  in  an  address  to  the  jury,  which  for 
elegance  of  diction  and  lucid  arrangement,  we 
have  not  seen  surpussed  in  tliis  court,  expatia- 
ted on  the  relative  duti'^s  of  citizens  towards 
that  department  of  the  pv)lice,  whose  rights  were 
then  under  consideration.  The  lives  and  pro- 
perty of  the  citizens  were  g-uarded  by  the 
watchmen,  during-  the  hours  of  silence  and  re- 
pose ;  and  in  this  city,  every  thing  dear  and 
valuable  depended  on  the  free  and  independent 
exercise  of  their  duty.  Whenever  their  rights 
were  violated,  the  strong  arm  of  public  justice 
should  be  extended  for  their  protection.  On 
this  occasion,  he  hoped,  that  the  "  gallant,  gay 
Lothario,"  who  had  so  officiously  interfered  for 
a  lady,  whose  husband  was  then  present,  ready 
to  redress  bcr  wrongs,  would  receive  the  mark- 
ed animadversion  of  the  court  and  jury,  how- 
ever great  might  be  the  disparity  in  situation 
between  himself  and  the  prosecutor. 

His  Honor  the  Mayor  charged  the  jury,  that, 
in  this  affair,  the  interference  of  Farquhar  was 
very  questionable  ;  and  that  if  the  jury  believ- 
ed the  testimony  on  behalf  of  the  prosecution, 
it  would  be  their  duty  to  find  him  guilty. 

The  jury  acquitted  Clark. 

Cornelius  Lynsen,  a  coachman,  on  the  tenth 
instant,  carried  one  Fowler,  and  a  number  of 
sailors,  from  this  gity  to  Harlacm,  in  a  Hack- 
ney-coacli.  Fowler  was  one  of  the  parties  then 
engaged  in  fighting  a  duel ;  and  the  remainder 
in  the  coach,  including  the  other  party,  were 
seconds  and  attendants.  The  objecfv/as  to 
fight  on  the  other  side  of  Harlaem  bridge,  in 
Westchester  county,  and  then  return  to  this 
city. 

xUderman  Bingham,  and  the  authority  in 
•and  about  Harlaem,  previous  to  the  arrival  of 
the  coach,  had  received  an  intimation  of  the 
projected  duel,  and  took  measures  to  frustrate 
the  proceedings.  For  this  purpose,  they  called 
out  the  constables  and  marshals  of  the  ninth 
ward  of  this  city,  among  whom  was  Stephen 
M'Cormack,  the  prosecutor.  Before,  however, 
a  sufficient  force  could  be  collected  to  arrest 
the  progress  of  the  coach  over  the  bridge,  the 
defendant  drove  over  and  carried  the  duellists 
onannarsh,  off  the  road,  where  tliree  rounds 
were  fired,  but  with  what  etTert  did  not  appear. 
A  number  of  persons  with  tl  e  constables,'  pur- 
sued the  combatants,  who  returned. 
V  On  the  arrival  of  the  coacii  on  this  ,  side  of 
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the  bridge,  M'Cormack  went  to  the  coach,  then 
in  the  possession  of  the  defendant,  and  seized 
the  pistols.  The  coacliman,  alleging  that  the 
coach  was  his  property,  ordered  the  constable 
to  let  the  '•^istols  alone,  and  com.menced  an  as- 
sault on  M'Cormack,  and  wirh  the  assistance  of 
ihe  sailors,  bucceeded  in  wresting  the  pistols 
Tom  the  hands  of  M'Cormack,  and  beating  hiin 
)fr  from  the  coach. 

In  this  case,  it  was  contended,  on  behalf  of 
the  defendant,  by  his  counsel,  that  the  marshal 
had  no  right  to  take  away  the  pistols  from  the 
coach  without  exhibiting  his  warrant  or  autho- 
rity. 

The  court  charged  the  jury,  that  the  mar- 
shal had  a  right  to  use  Jjis  exertions  to  prevent 
a  breach  of  the  peace,  and  tlie  defendant  had 
no  right  to  obstruct  him  in  the  exercise  of  his 
duty.  There  was  no  necessily,  on  such  an  cc; 
casion,  for  the  marshal  to  exhibit  his  authorilr. 

In  the  case  of  James  Ciimmings  and  others, 
tried  during*  the  last  term,  it  appeared,  that  on 
the  evening  of  the  tenth  of  July  last,  Azel 
Conklin,  a  constable,  had  a  warrant  against 
Richard  Shourt,  and  arrested  him.  Shourt  re- 
quested Conklin  to  let  him  see  his  sister,  v/hp 
lived  in  a  house  in  the  suburbs  of  the  cit}*,  re- 
mote from  any  other  building.  ('on]:lin  ac- 
companied him  thiCre,  and  v;as  followed  by 
Cummings  and  Jolly.  Finding  a  favorable  op- 
portunity, Cummings  and  Shourt  commenced  Ji 
vioiejit  assault  on  Conklin,  by  means  of  which 
Shourt  was  rescued,  and  esca})cd  from,  the- 
j  officer. 

j  MAYOR'S  COURT, 

PRKSE^'T, 

The  Hon.  RICHARD  EIKER,  Recorder. 

JoH>"  L.  Bnoojii:,  Clerk. 

There  were  one  thousand  and  ninety-five 
writs,  issued  returnable  at  the  terms  of  August 

>and  September,  six  hundred  and  twenty  of 
which  were  I'eturned  served ;  and  there  v/ere 
two  hundred  and  sixty-five  causes  noticed  for 
trial  for  the  latter  term.    No  court  was  held  hj 

j  the  Recorder,  in  August. 

i  SUMMARY. 

I   

GRAND  LARCENY. 

Thomas  Stephens,  a  clerk  in  the  store  of 
Abraham  Lebranthwaite,  42  Broad-street,  on 
the  22d  of  A'^igust  last,  stole  a  large  quantity 
of  fine  dry  goods  ;  among  which  were,  thirty- 
one  cards  ot  thvead-lace,  and  five  pounds  of 
gold  spa^'gles,  the  aniount  of  which,  as  laid  in 
tii€  indictment,  was  $1600.    The  amount  of 
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tlic  fvliole  of  the  sfooils  stolen,  was  bid  at  $21)00. 
JIc  vras  fjctcctrd,  nnii  the  principal  part  of  the 
pr>>pGrty  reciaiiiu'd.  f{c  pleaded  prnilty  to  the 
indietmeiif ,  and  w  as  scutenccd  six  years  to  the 
"Stalo-pri'-orj. 

John  [ftimmnml  and  Sarah  C/ar^.  were  se- 
verally indicted  and  <  oin  icted  of  grand  larceny, 
and  thr^ii-  sentence  .sns[, ended. 

Joluii)/  the  Flirt,  a  Dutchman,  at  the  late 
fire  in  Dover-street,  stole  from  l^phrairn  An- 
derson, one  of  tin-  sutf  Ter-,  several  articles  of 
clothing-,  wliich  were  found  in  his  possobsitjn 
and  he  confessed  the  felony. 

Thomaa  Ailiins  stole  a  lon^  blue  roat,  of 
tlie  value  of  $10,  and  divers  other  articles  of 
•  •lothin.G;',  tiie  [)roperty  of  John  Hinifh,  at  the 
house  of  Jacob  f  l.  Jacobs,  in  I laruian-street. 
The  prisoner  confessed  tlu;  felony. 

in/Zinn  nrown,  a  black,  who,  during-  liis 
triid,  btood  in  the  box  with  liCmuel  fl.  Mitchell, 
0:1  the  2'it\i  of  A>i;^ust  last,  at  lirooklvn,  stole 
from  Su.->an  Anderion,  another  black,  .$11  in 
money,  and  divers  articles  of  clothing,  all 
amounting- to  .$20.  Tlie  clothing- was  brou«rht 
to  the  shop  of  one  Goi-don,  in  liancker-strcct, 
by  two  black  woukmi,  with  who  n  the  pri  oner 
came  and  appeared  to  be  connected.  This  led 
to  liis  detection. 

Jane  IJd wards,  a  mulatto  woman,  on  the 
night  of  the  niuLh  of  September,  stole  from 
William  Freeman,  a  black,  two  $'>0  and  two 
$10  bills,  money  which  he  received  from  the 
jNavy  Department.  She  returned  him^$30, 
uftCK  much  solicitation,  but  denied  she  had  the 
rest.  Tliis  transaction  took  place  at  a  house  in 
Cj-oss-street. 

Bcttt/  Purtkuul,  a  black,  servant  g-irl  of  Eli- 
zabeth Byron,  had  been  frequently  in  the 
habit  of  stoalin;^  from  her  mistress.  Some  time 
du.  ing  the  last  month,  she  stole  f.  om  the  bureau 
of  IVIrs.  Byron,  a  bank  bill  of  $100,  and  car- 
ried it  to  the  store  of  John  Davison,  in  Broad- 
way, wlio  made  the  necessary  inquiry  and  re- 
tui-ned  {he  mon:^y  to  the  owner. 

The  five  prisoners  last  named,  were  each  in- 
dicted, tried,  found  g"uilty  of  g-rand  larceny, 
and  sentenced  to  the  State-prison  three  years 
and  a  day. 

PKTIT  I.ARCCrsY. 

WilUnm  Bcei'Jield,  Reuben  Armstrongs  J amp-f:  \ 
Hamilton,   Robert    Arnet    King,   Josephine  ' 


Ilaight,  John  Lewis,  and  J^icholas  Romaine, 
were  each  convicted  of  this  offence,  and  sen- 
tenced to  the  City  Penitentiary  ;  the  four  first 
named  one  year  each,  and  the  remainder  for  a 
shorter  period  of  time. 

ASSAULT  AND  BATTF.RY. 

Ahrahnm  Shaw,  an  indented  apprentice  to 
Martin  Rabbeson,  an  Umbrella-maker,  in 
Maiden-lane,  was  convicted  on  two  indictments 
for  an  assault  and  battery,  committed  on  Rab- 
beson and  his  lady,  under  very  peculiar  cir- 
cumstances of  ag-gravation.  This  lad  had  been 
rery  refractory  and  iiisolent  towards  his  mas- 


ter, who  had  treated  him  on  all  occa'-ions,  wrtll 
indiilgence  and  fi^rbearanr e.    On  nfiduy 
first  of  Septcniber,  he  was  forbiddc  n  by  his  rn:is- 
ter  to  absent  himself,  as  he  'lad  been  accustcn.n- 
ed  to  do  on  that  day,  but  to  stay  at  hou.e 
and  read  his  Bible  ;  whereupon  he  wa*  e.x- 
iremely  insolent,  and  went  out  of  the  door 
and  dared  his  master  to  fight.    The  nja-»tfer 
remonstrated  willi  mildness,  which  had  no 
feet,  and  he  ^tru(  k  the  lad  with  the  flat  of  hi« 
hand.    'Jhe  lad,  thcn  uijun,  conttneneed  a  v  10- 
IrMit  assault  on  liabbeson,  knoi-ked  him  dowa 
and  wounded  hiO',  so  tliat  he  was  nearly  rever- 
ed witfi  blood  ;  Mrs.  Ral>beson.  ba  tenir.g  to  ifie 
assistance  of  her  husband,  tlje  wretch  jIso  as- 
saulted and  beat  her  witli  so  nmch  violence^ 
that  at  the  time  of  the  trial  her  life  wa,s  greatljr 
despaired  of. 

He  was  sentenced  to  the  C  ity  Penitentiary 
two  years. 

Richard  Chew  pleaded  guilty  to  an  indict- 
I  ment  for  an  a'^sault  and  battery,  committed  oa 
I  Nafditali  Phillips,  in  Fly-market.  This  as- 
j  sault,  we  iinderstand,  was  wanton  and  unpro- 
j  voked.  The  defendant,  when  arrested,  denied 
•  that  he  was  the  man  who  ccjmmilted  the  olfence, 
I  and  pe'r'!isted  in  the  denial  until  he  found  the. 
I  proof  ag-aiiist  him  would  be  conclusive.  Even 
I  in  court,  when  called  on  for  his  plea,  he  said, 
"  I  plead  g-uilty,  although  I  am  not  guilty."  IJe 
was  ashamed,  no  doubt,  to  stand  a  public  trial. 
The  court  imposed  on  him  a  fjne  of  $25. 

John  Wadell,  for  the  same  oJfence  committed 
on  his  wife,  was  convicted  and  sentenced  to  the 
City  Penitentiary  one  year. 

A  number  of  other  persons  was  convicted  of 
this  offence,  and  fined  by  the  court. 

DISORDFRLY  HOUSES. 

Daniel  Furman  and  Robert  JSl'Farlan  were 
severally  indicted,  tried,  and  found  g-uilfy  of 
keeping-  houses  of  this  description,  nearly  op- 
})osite  each  other  in  BanckeV-street.  It  appear- 
ed that  the  defendants  kept  groceries,  to  which 
they  permitted  the  lowest  and  most  abandoned 
persons  in  the  community  to  resort,  for  the  pur- 
pose of  drinking-  and  tippling-  every  day  in  ihe 
week,  and  at  all  times  of  nig-ut.  Riots,  noise, 
and  disturbance,  proceeded  from  these  places, 
by  which  the  ncig-hbors  were  much  annoyed. 

The  defendants  were  fined  by  the  court,  and 
required  to  furnish  security  for  their  good  be- 
haviour. 

On  Friday  of  the  second  week,  the  grand 
jurors  returned  into  court,  and  by  their  foreman 
informed  the  court,  that  they  had  disposed  of 
every  complaint  and  finished  the  whole  busi- 
ness. A  presentment  was  then  made  by  tlieni 
to  the  court,  in  relation  to  the  situation  of 
Bridewell  and  the  Penitentiary,  which  thej 
had  visited.  This  presentment  has  already  been 
published.  The  jurors  deserve  the  thanks  of 
their  fellow-citizens,  for  their  promptitude  ann^ 
fidelity. 

{Copy-ri^ht  secured  according  to  larrr 
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AT  THE  COURT  OF  CHANCERY,  holden 
at  the  City-Hall  of  the  city  of  Ncw-York» 
on  Tuesday  the  eighth  of  October,  in  the 
year  of  our  Loi-d  one  thousand  eight  hundred 
and  sixteen. 

PRESENT, 

The  Honorable 

JAMES  KENT, 
Chancellor  of  the  State  of  J^ew-YorJc. 

Isaac  L.  Kirp,  Clerk. 


HABEAS  CORPUS — VAGRANT  ACT. 

IN  THE  MATTER  OF  THOMAS  F.  GOOD- 
HUE. 

Emmet  &;  Price,  Counsel  for  the  prisoner. 
Rodman,  Counsel  for  the  people. 

A  prisoner,  committed  to  Bridewell  bv  one  of  the  Police 
Magistrates,  under  the  Vagi-ant  Act,  applied  fo  the 
Recorder  of  the  city  ol  New-York,  and  obtained  a 
Certiorari  to  reniov  e  the  proceedings  into  tlie  Supreme 
Court,  and  before  the  matter  was  brought  to  a  hearing, 
he  was  brouglit  before  the  Ctiancellor  on  a  habeas 
corpus,  and  a  motion  was  made  for  his  discharge  ;  it 
was  held  that  the  Chancellor  had  no  jurisdiction  over 
the  subject  matter,  and  no  power  eitlier  under  the 
iiabeas  corpus  act,  or  atloinnion  law,  to  discharge  the 
prisoner. 

Tiip  Certiorari,  thus  obtained,  did  not  supersede  or  aflecl 
the  conviction,  so  as  to  entitle  the  pi  ii-oucr  to  a  dis- 
charge. 

After  the  commitment  of  a  prisoner  to  Bridewell,  as  a 
fugitive  from  justice  in  another  State,  a  reasonable 
time  had  elapsed,  during- which  the  Executive  of  that 
State  might  l\ave  made  a  demand  ibrliis  deliverj-,  ac- 
cording to  the  constitution  of  the  United  States,  but 
no  demand  appeared  to  have  been  made  ;  on  being 
brought  before  the  Chancellor  on  a  habeas  corpus, 
the  prisoner  was  discharged. 

The  prisoner  was  brought  up  on  a  oabeas 
corpus,  allow  ed  by  his  Honor  the  Chancellor, 
under  the  habeas  corpus  act,  and  the  return  to 
that  writ  stated,  that  the  prisoner  was  detained 
in  custods^  by  virtue  of  the  folloTi  ing-  warrants 
of  commitment : 

1.  A  mittimus  issued  by  Josiah  Hedden,  Es- 
quire, one  of  the  Police'  Magistrates,  on  tlie 
fourteenth  of  August  last,  stating  that  the  pri- 
soner had  been  convicted  before  him,  as  a  dis- 
orderly person,  and  that  he  thereupon  commit- 
ted him  to  prison  sixty  days. 

2.  A  mittimus  issut^d  by  the  same  Magistrate 
«n  the  seventeenth  of  August  last ;  for  that  the 
prisoner  was  charged  with  a  misdemeanor,  al- 
leged to  have  been  committed  within  the  state 
of  Kentudcy,  in  obtaining  money  by  false  pre- 
sences. 

10* 


3.  A  like  mittimus,  issued  by  James  Warner, 
Esquire,  another  of  the  Police  INIagistrates,  on 
tlie  twenty-first  of  August  last,  for  a  like  of- 
fence, committed  in  Kentucky. 

The  counsel  for  tlie  prisoner,  being  ordered 
by  the  Chancellor  to  confine  their  argument 
to  the  conviction  of  the  prisoner  first  sbove 
mentioned,  moved  for  his  discharge,  and  read 
an  aflidavitof  the  prisoner,  stating,among  othec 
tilings,  that  the  conviction  had  been  removed 
into  the  Supreme  Court  by  Certiorari,  and  that 
a  recognizance  had  been  entered  into,  to  pro- 
secute the  same,  ^c.  as  is  required  by  the  sta- 
tute in  such  cases. 

On  this  motion,  the  counsel  for  the  prisoner 
contended  on  the  following  grounds,  that  the 
prisoner  ought  to  be  discharged. 

1.  The  Chancellor  has  the  power,  at  common 
law,  of  allowing  the  writ  of  habeas  corpus  for 
the  rchef  of  all  persons  wrongfully  imprisoned. 
This  power  is  fully  recognized  in  the  English 
authorities,  and  has  been  frequently  exercised 
for  the  liberty  of  the  subject.  4  Inst.  CI.  182. 
&  Jac.  r^aw  Diet.  tit.  hab.  corp.  and  the  cases 
there  cited. 

2.  This  is  a  case  where  such  power  ought  to 
be  exercised  :  the  conviction  h  summary,  and 
the  magistrate  before  wdiom  it  took  place  is  not 
answerable  to  the  party,  however  great  may 
have  been  the  oppression. 

3.  By  the  statute  (1  vol.  N.  R.  L.  p.  141.)  a 
Certiorari  may  be  allowed  in  all  cases  of  sum- 
mary conviction  before  justices  of  the  peace. 
The  effect  of  this  writ  is,  to  remove  the  judg- 
ment, together  with  all  proceedings  had  there- 
on, into  the  court  above  :  where  the  convic- 
tion will  be  quashed  should  it  appear  that  the 
justice  has  acted  male  fde,  or  that  the  proceed- 
ing is  erroneous.  In  this  case,  the  Certiorari 
granted  by  the  Recorder,  necessarily  operated 
to  the  discharge  of  the  prisoner.  He  ought 
not,  therefore,  to  have  been  detained  in  prison 
after  that  writ  was  granted  ;  and  should  the  Su- 
preme Court  hereafter  confirm  the  conviction, 
that  court  can  recommit  him  for  the  remaining 
time.    1  Strange,  531.  &  4  Johns.  Rep.  292. 

The  counsel  further  suggested,  that  the  She- 
riff had  civil  process  against  the  prisoner,  and 
therefore  there  oould  be  no  reason  to  appre- 
hend ^  escape.  The  counsel  hoped,  at  least, 
that  his  Honor  would  admit  the  prisoner  to  bail 
on  the  commitment  by  the  justice. 

Rodman,  contra,  was  stopped  by  the  court. 

The  Chancellor.  It  will  be  unnecessary  to 
take  notice  of  the  two  last  warrants  of  com- 
mitment, because  the  commitment  upon  the 
conviction  of  the  prisoner,  as  a  disorderly  per- 
son, is  sufficient  to  delap  hici.    The  act  of  the 
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Vih  of  Fcl)riiCLrv,  1703,  ciititlctl,  "  An  Act  for 
apprehending"  and  punisliing*  (lisortlerly  per- 
sons," (1  vol.  N.  R.  L.  p.  111.)  (Icrlaies  w  hat 
description  of  persons  shall  he  dcci-icd  disor- 
derly persons,  witliin  the  prov  i'^ioiis  t^f  that  acl, 
and  among-  others,  that  "  all  idle  persons,  not 
having-  visible  means  of  liv<'lilioo(l,"  shall  be 
so  deemed  and  adjiidg-cd.  The  act  further  de- 
clares, that  it  shall  be  lawful  for  any  justice  of 
the  peace  to  commit  such  disoiderly  persons, 
on  conviction  tiiereof  by  his  own  view,  or  by 
confession,  or  proof,  for  any  lime  not  cxceedinj;^ 
sixty  days.  Such  a  conviction  was  stated  in  the 
warrant  itself,  and  the  prisoner  is,  therefore,  in 
the  lang'uag'e  of  the  habeas  corpus  art,  a  per- 
son convict,  or  in  execution  by  Icg-al  process." 

It  is  not  for  me  to  examine  into  the  leg-ality 
or  rcg-ularity  of  the  conviction,  any  further  than 
to  see  that  the  magistrate  had  competent  juris- 
diction 1o  convict  iiinl  imprison  in  the  g-iven 
case.  This  court  has  no  general  appellate  or 
criminal  jurisdiction.  It  belongs  to  the  Su- 
preme Court  to  review  tlie  errors  (if  any  there 
l)c)  in  this  conviction,  and  the  proceeding  has 
already  been  removed  into  that  court. 

I  am  only  to  exercise  the  power  given  me  by 
tlie  llabms  corpus  act ;  &  without  that  statute, 
I  should  ratlier  be  inclined  to  think,  that  this 
court  had  no  common  law  jurisdiction  over  the 
subject  matter.  Tlic  conviction  and  imprison- 
ment in  this  case,  are,  prima  facie,  g-ood  and 
Valid  in  law,  and  that  is  suihcient  upon  this  col- 
lateral inquiry.  They  must  be  held  valid,  un- 
til quashed  or  reversed,  in  the  regular  course  of 
appeal,  by  the  approi)riate  tribunal. 

Nor  does  the  suing  out  the  Certiorari^  or 
giving  the  recognizance,  afToct  the  conviction 
or  the  imprisonment.  A  Certiorari  is  no  suprr- 
ficJcas  to  an  execution  already  executed  ;  and  if  i ! 
the  prisoner  cannot  have  the  effect  of  his  writ,  jj 
nulil  after  the  sixty  days  have  cy  ,)ircd,it  is  owing  ! 
to  the  provisions  of  the  law,  which  this  court  ' 
can)iot  contvol. 

The  prisoner  must,  accordingly,  be  remand- 
ed. ! 

On  the  fourteenth  of  October  instant,  and  \ 
after  the  expiration  of  the  term  of  imprison-  { 
ment  under  tlie  commitment  first  above  men-  j 
tioncd,  the  prisoner  was  brought  np  again  on  a  | 
habeas  corpus,  and  a  motion  w^as  made  by  his 
counsel  for  his  discharge  from  the  two  other  I 
warrants  of  commitment.  The  counsel  referred  ' 
to  that  article  of  the  constitution  of  the  United  I 
States,  directing  the  mode  in  which  a  fugitive 
from  justice  from  one  state  into  another,  shall 
he  demanded  by  the  Executive,  (1  vol.  N.  R. 
L.  p.  22.)  and  in  support  of  the  motion,  cited 
.2  Caines'  Rep.  p.  213. 

The  C'nancellor,  coasidering  that  a  suiTicient  {] 
time  had  elapsed  since  the  two  commitments  in 
August  last,  for  the  Executive  of  the  State  of 
Kentucky  to  have  demanded  the  prisoner,  ac- 
cording to  Uie  coastiiutiou,  aad  tijat  oo  such 


demand  appeared  to  have  been  made,  ordered 
his  discharge. 

The  prisoner  was  discharged,  but  immediate- 
ly taken  into  custody  by  the  Shcriif  on  divers 
writs,  issuing  from  the  Supreme  (■rjurt,in  favor 
of  certain  persons  in  Kentucky  ;  on  wliich  writ? 
bail  was  required  to  the  amount  of  $.U)X'00. 

Supreme  Court. 

Of  the  Term  of  Atigutl,  1010. 

THE  FERDJCT  OF  A  XEW-YORK 
JURY  CO^^VrilUlED. 

ELIZA  ]\I  DOUGAL  vs.  JOHN  SHARP. 

Ill  an  aclion  of  -^lantlrr  brought  l>v  a  yoiini*'  la<h  of  iin- 
hli-inihlK-fl  rrputaiion,  aj^aiii.«t  a  rir/t  vian,  forcliar^jiniC 
Iior  with  ha\  lilt;  .swoni  laI.-«'  in  v\  f:ry  part  (if  hrr  tfsti- 
iiion}  ,  j(i\»  n  ill  arau-><;  in  wliic  h  sin-  app<  arrd  as  a  wil- 
nrss,  whori-  suth  vlaiider  was  n  |JcaU  «l  hy  the  drfi  iid- 
ant,  and  put  oti  th»'  n'<  onl.s  fif  thr  ronrt,  in  a  noti(  o 
.«ijl»joint'(l  ti)  tli<-  j>lf.'a  afti  r  \u-  \i  as  cons  iii»  »  d  of  its 
fat-ily,  afid  there  was  a  v»  nli<:t  n-ndered  ajfainst  him 
in  thi'  sittings,  for  3,500  dollarx  ;  it  was  held  by  die 
court,  on  a  niolioti  I'ur  a  uew  trial,  thai  the  damagui 
were  not  excessive. 

During  the  last  term,  holden  at  the  capitol, 
in  the  city  of  Albany,  Henry,  as  counsel  for  the 
defendant,  moved  the  court  for  a  new  trial  in 
this  cause,  on  the  ground  that  llie  damages  were 
excessive.  There  were  several  rther  grounds 
assumed  by  the  counsel,  but  on  the  strong  inti- 
mation given  by  the  court,  they  were  aban- 
doned. 

Emmet  contra. 

The  court,  after  tlie  arguments  of  the  coun- 
sel, unanimously  decided,  that  the  damages  in 
this  cause,  under  its  circumstances,  were  not 
excessive,  and  denied  the  motion  with  costs. 

We  understand,  that  the  probable  amount  of 
taxed  costs,  on  beljalf  of  the  plaintiff,  is  .$150, 
and  the  costs  of  the  defendant,  including  his 
incidental  expenses  and  counsel  fees,  cannot 
be  less  than  that  sum.  THREE  THOU- 
SAND EIGHT  HUJVDRED  DOLLARS 
for  saying  about  ten  words  I  Slanderers  be- 
ware I  See  tlie  case  reported,  ante,  p.  73. 

At  the  timn  this  case  was  published,  we 
knew  not  that  this  motion  was  to  be  made,  but 
understanding  since,  that  some  illiberal  stric- 
tures had  be^^n  made,  by  some  persons  whom 
we  sliall  not  name,  for  our  publishing  a  case 
Sicbjudice,  we  were  determined  to  follow  the 
case  wherever  it  might  be  carried,  and  let  the 
public  know  the  final  result. 

To  protect  the  weak  against  the  aggressions 
of  the  strong  and  powerful,  and,  as  far  as  possi- 
ble, CO  atfbrd  reparation  for  rhe  wounded  feel- 
ings of  an  individual,  are  among  the  most  impor- 
tant duties  of  a  jury.  In  this  case  we  are  happy 
to  find  the  verdict  confirmed  by  tlie  Supreme 
Court. 
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AT  a  COURT  of  GENERAL  SESSIONS  of 
the  Peace,  liolden  in  ^ind  for  the  City  and 
County  of  New- York,  at  the  City-Hall  of  the 
said  Citj,  on  Monday  the  7th  of  Ociohcr,  in 
the  year  of  our  Lord  one  thousand  eight 
humired  and  sixteen — 


PRESENT, 

The  Honorable 

JACOB  RADCLIFF,  Mayer. 
NICHOLAS  FISH,    )  ^„ 
REUBEN  MUNSON,  \ 
JOHN  RODM.\N,  District  Attorney. 

Macomb,  Clerk. 

GRAND  JURORS. 

George  Haksin,  Foreman. 
David  Adee,  Whitehead  Hicks, 


Robert  Abbotts, 
•John  Bloodgood, 
Richard  Berrian, 
Robert  Bexson,  jun. 
Thomas  S.  Clarkson, 
David  L.  Haight, 


Thomas  B.  Jansen, 
Garrit  B.  Abeel, 
Thomas  Chatterton, 
Elisha  Tibbets, 
Adolthus  Waldron', 
Le  Grand  Ca>no?». 


PERJURY  false  SAVEARING. 


ROBERT  ELWELL'S  CASE. 

Rodman,  Counsel  for  the 

Counsel  for  the  pW- 


COLDEN 

serutimi. 

Price  &:  Hamilton 
soner. 


pro- 


Where  E  was  intlicfod  for  wilful  and  connpt  perjuiy, 
coiDmitted  in  an  affidavit,  sworn  lo  for  tlif;  purpose  "of 
removing  the  proceedings  instituted  by  one  of  the  po- 
lice justices  aijaini-t  a  va^nt,  then  in  Briilowell,  into 
the  Supreme  Court,  bv  Certiorari,  and  on  the  travei-se 
ot"  such  indictment,  two  uninipeached  witnesses,  on 
behalf  of  the  prosecution,  (H  and  P)  erpressli/  sirear 
lo  the  falsity  f)i  A  particular  statement  in  the  affidavit, 
which  is  decided  bv  the  court  to  be  material,  should 
the  jurors  conceive  that  such  statement,  though  false, 
was  not  wilful  and  corrupt,  it  will  be  their  duty  to  ac- 
quit the  prisoner. 

Whether  the  matter  contained  in  such  affidavit  on  which 
the  perjury  is  assigned,  paiticularlv  influenced  tlio 
mind  of  the  judge  granting  such  Certiorari,  is  imma- 
terial—provided, that,  from  the  nature  of  the  appli- 
cation, the  matter  was  materiah 

The  prisoner,  during-  the  last  terra,  was  in- 
dicted for  wilful  and  corrupt  perjury,  alleg-ed 
to  have  been  committed  in  an  affidavit,  sworn 
to  by  hiin  on  the  20th  of  Auijust  last,  before 
the  Recorder  of  the  city  of  New- York.  The 
affidavit  on  which  the  perjury  was  assig-ned, 
was  made  for  the  purpose  of  removing-  certain 
proceedings  ef  Josiah  Hedden,  esq.  one  of  the 
Police  Magistrates,  against  one  Thomas  F. 
Goodhue,  (who  had  been  committed  to  Bride- 
well by  the  said  Hedden)  into  the  Supreme 
Court,  by  certiorari. 

There  were  three  specific  charg-es  of  perjury 


assigned  in  the  indictment,  on  the  three  follow- 
ing parts  of  the  affidavit : 

1.  "  Sometime  last  week,  and  since  the  ar- 
rest of  the  said  Goodhue,  this  deponent  was 
informed  by  Thomas  G.  Prentice,  a  principal 
creditor  of,  and  one  of  the  complainants  on 
whose  oath  the  said  Goodhue  was  committed  to 
Bridewell,  that  the  said  Josiah  Hedden  was  his 
Attorney,  and  that  if  this  deponent  wished  to 
make  any  statement  of  the  said  Prentice's 
claim  on  the  said  Goodhue,  h?  must  speak  to 
the  said  Josiah  Hedden,  Attorney  of  the  said 
Prentice.''^ 

2.  That  in  Bridewell,  a  conversation  took 
place  between  Prentice  and  Goodhue,  in  which 
Goodhue  denied  owing  as  much  as  was  claimed 
by  Prentice  as  the  amount  of  his  debt  ;  that  the 
said  Prentice,  and  the  said  Hedden,  at  the  same 
time  informed  this  deponent,  that  f  he,  this  de- 
ponent, would  secure  the  said  Prentice  $900,  and 
if  a  Mr.  Smith  would  pay  $200  to  Prenlice, 
that  the  said  Goodhue  should  be  dischari^ed  from 
prison. 

3.  "On  the  following  day"  the  deponent 
"  was  informed  by  the  said  jPrentice,  that  the 
said  Hedden  had  assured  him  that  Goodhue 
should  not  be  see*  by  any  face  of  clay." 

The  affidavit  contained  sevci-al  other  facts, 
which,  for  understanding  this  case,  we  deem 
unnecessary  to  detail. 

Richard  Rikcr,  the  Recorder  of  the  city  of 
New-York,  a  witness  on  behalf  of  the  prose- 
!  cutiou,  on  being  sworn,  stated,  that  there  is  a 
'  statute  of  this  slate  autliorising  the  justices  to 
take  up  disorderly  persons  ;  and  he  explained 
;  to  the  jury  its  provisions.    That  it  was  repre- 
I  sented  to  him  that  Tliomas  F.  Goodhue  was 
I  imprisoned  rjs  a  vagrant  under  that  act ;  and  on 
the  '20th  of  August  tlicn  last,  an  application  was 
made  to  him  by  "\N'm.  IM.  Price,  Esq.  the  At- 
torney for  the  said  Goodhue,  founded  on  the 
affidavit  in  question  (which  was  produced  and 
read  on  tiie  trial)  for  a  certiorari  to  carry  the 
proceedings  before  the  Supreme  Court.  He 
stated  the  facts  to  the  jury  upon  which  it  had 
been  his  practice  to  grant  applications  in  simi- 
lar cases  ;  and  one  of  the  principal  facts,  which 
he  had  considered  requisite  to  be  stated,  was, 
that  the  person  applying  did  not  fall  within  the 
denomination  of  disorderly  persons  by  the  sta- 
tute.   On  that  occasion,  and  on  the  affidavit, 
he  granted  a  certiorari  to  carry  the  proceedings 
before  the  Supreme  Court,  and  aftenvard  a  ha- 
beas corpus,  to  bring  up  the  bodj'  of  Goodhue, 
to  be  admitted  to  bail,  which  was  resisted  on 
the  ground  that  he  was  a  fugitive  from  justice 
from  Kentucky,  and  proved  by  affidavit ;  and 
I  Goodhue  was  by  him,  the  Recorder,  under  a 
decision  of  the  Supreme  Court,  recommitted 
to  Bridewell  for  six  weeks,  until  an  application 
could  be  made  by  the  executive  of  that  state  to 
the  executive  of  this,  for  hisdeliveiy. 

On  tlie  cross-examination  of  tlie  Recorder, 
the  counsel  for  tie  prisoner  proceeded  to  make 
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a  particular  inquiry  whether  the  m.Hfor  m  the 
uflnlavit  upon  wliich  the  pcrjuiy  was  a-ibignril, 
•above  set  for(h,  particularly  inniienccd  hi'i 
ruiud.  This  was  objected  <o  by  (Johleii,  and 
decided  by  the  court  to  be  inadmissible  ;  but 
not  until  llie  "Recorder  bad  answered,  in  snb- 
stancf,  lli.'it  it  was  a  dillicult  nratter  for  hirn 
to  say,  what  particular  pait  ol"  the  affidavit 
ihimced  his  mind  ou  that  occasion,  inasmuch 
us  he  read  the  whole,  took  up  the  whole,  and 
decided  from  the  whole. 

Thomas  G.  Prentice,  of  Lexini^ton,  in  Ken- 
ttick}',  a  your)^,^  g-enlleman  about  2rt  years  of 
OQfo,  of  genteel  deportment  and  manners,  but 
uho  appeared  diflident  durinir^  the  tedious  cross 
cvamiuatiou  to  wliich  he  was  subjected,  on  be- 
ing- sworn  as  a  witness  on  behalf  of  the  prose- 
cution, stated,  that  on  no  occasicm  did  he  ever 
tell  tijepiisoncr,  that  "  Josiak  llcddcn  was  his 
AUorneif,  and  thai  if  he,  the  priwncr^  wished  to 
onakcfiu;/  statement  of  the  said  Prentice  s  claim 
on  the  said  dnodhue,  he  must  speak  to  the  tsaid 
Josiah  Ifedden,  .dtlorneyof  the  said  Prentice^^' 
or  any  tiling-  of  that  nature  or  import :  Utv  that 
lleddcn  never  was  his  Attorney,  and  he,  the 
iv  itness,  never  referred  the  prisoner  to  Iledden 
on  any  occasion. 

This  witness  swore  as  positively,  that  the 
otiier  matter  assii^-ned  as  perjury  in  the  iodict- 
Mcuf,  under  the  second  and  third  charges  above 
bct  forth,  was  wholly  false.  On  ids  cross-ex- 
amination, and  further  examination  on  briialf 
of  the  prosecution,  he  further  stated,  on  divers 
particular  inlerrog-ations  by  the  counsel,  the 
folhnving  facts: — Thomas  F.  Goodhue,  by 
jjicans  of  letters  of  credit  from  g-ov.  Galusha, 
of  Vermout,  and  g-ov.  Tompkins,  of  this  state, 
and  by  other  documents  produced  by  hmi,  which 
letters  and  documents  since  his  llig-ht  were  be- 
lieved, in  Lexing-ton,  to  have  been  forged,  im- 
})osed  on  divers  mercliants  in  that  place,  and 
swindled  them  out  of  money  to  a  vast  amount. 
Among  these,  was  a  bi'other  of  the  witness, 
■whom  Goodhue  had  defrauded  of  money  to  the 
amount  of  between  13  and  $15,000.*  He  ab- 
sconded from  tlie  state  of  Kentucky.  Prentice 
wrote  to  his  correspondent,  a  merchant  in  this 
city,  named  Jones,  describing  Goodhue,  and 
requesting  Jones  to  endeavor  to  ha^-vJ  him  ap- 
■]n-chended.  An  advertisement  also  was  sent  to 
Ihis  city  by  Prentice,  offering  a  reward  of  $500, 


*  We  Cannot  say,  for  it  does  not  appear  in  our  notes  ; 
of  te*tiinoay,  that  Prentice  swore  to  the  following-  facts  :  ' 
but  we  extract  tlie  following:  account  from  affidavits  and 
other  authentic  documents  in  the  Police  Office :  that 
Ooovlhue  presented  to  R'lprgles  ^Vhiting-,  of  Lexington, 
three  several  bills  of  excharige  forged  by  Goodhue  on 
Jo?eph  Peabody,  of  Salem,  in  Massachusetts;  tvvo  of 
10,000  dollars  each,  and  one  of  15,000  dollars,  and  re- 
ceived the  whole  money.  On  presenting  the  bills  to 
Peabo'Jy  it  appeared  that  he  did  not  know  Goodhue,  and 
never  had  any  dealir.2  widi  hirn.  This  appeareJ  by  af- 
fidavits then  in  the  Police.  The  prohc^h  e  amount  of  all 
be  ivcin  swindled  froio  people  at  the  southward  is 
60,000  (iyllars. 


or  ten  per  cent  on  all  the  money  lound  oa 
GooiDmc.  The  letter  Kent  to  Jones  aUo  con- 
tainr«l  a  power  from  Preutice  to  treat  with 
Gocxlhue,  and  endeavor  to  get  the  whole  or  a 
part  (»f  the  money  out  of  his  hands. 

After  these  documents  had  been  forwarded, 
Prentice,  the  witness,  came  to  this  city,  not 
only  on  the  burliness  of  bis  brother,  but  as  an 
a'^^cnt  for  other  persons  in  Kentucky,  who  had 
been  defrauded  of  money  by  Goodhue,  as 
aforesaid.  On  his  arrival  in  the  city,  he  found 
that  Iledden  was  endeavoring  to  get  out  of  the 
hands  of  Goodhue,  by  uegociation,  the  money 
of  which  he  had  defrauded  rienticc.  He  un- 
derstood from  Iledden  that,  before  that  time,  he 
had  received  from  Goodiiue  $7G00  in  cash,  and 
after  the  commilment  of  Goodhue  (o  Dridewcll, 
hereafter  men»ioncd,$  1200  in  .Mississippi  st<»ck. 
at  fifty  per  cent  disf;ount,  as  part  of  the  demand 
of  Preutice,  which  money  was  afterwards  paid 
him  by  Medden,  and  the  stock  delivered.  After 
Goodhue  was  conunittcd  to  liride)vcll,  Mhich 
wciK  in  about  three  days  after  the  arrival  of 
Prentice.  Goodliue  offered  $4,}J00  to  Prentice 
iT  he  would  relinquish  his  claim  ;  and  a  memo- 
randum in  writing,  containing  divers  sums, 
was  made  by  Goodhue,  show  ing  I'rom  whom  and 
from  what  sources  he  cxpcctrd  l«j  be  able  to  get 
the  money.  This  memorandum  was  exhibited 
in  presence  of  the  ju  isoncr,  and  a  conversation 
on  the  subject  uas  had  between  lleddcn,  l*ren- 
iicc  and  Goodhue  ;  but  the  f  uin  tluMi 'spoken  of 
to  bo  raised  by  Goodhue  was  $1,J;00. 

IlavinGT  conferred  with  Uc  ddcn  principally 
on  this  subject,  but  at  ditfen  iit  times  consulted 
with  all  the  Police  Magistrates,  Prentice  paid 
$0'71  to  Iledden — $500  as  tlic  reward  od'ered  by 
the  advertisement,  and,  as  Picutice  conceived, 
for  the  vsc  of  the  Police  O/Jice^  and  the  remain- 
ing $J71  to  be  distributed  among  counsel, whom 
Prentice  had  engaged  to  assist  him  in  the  busi- 
ness, and  to  certain  Police  Pvlarshals  \v]\o  had 
been  particularly  active  in  assisting  in  thatap-. 
prehension.  \Vith  regard  to  the  $371,  Preu- 
tice, at  the  time  it  was  paid,  delivered  to  Hed- 
deri  a  memorandum,  in  which  he,  the  witness, 
had  a]>portioned  the  money,  according  as  he 
conceived  right  among  the  Police  Marshals  and 
counsel ;  but  left  it  in  the  discretion  of  Hedden 
to  make  a  dilferent  apportionment,  according 
as  he  considered  those  dillcrent  persons  entitled 
for  the  services  rendered. 

This  apportionment  contained  in  the  memo- 
randum was  stated  by  the  witness,  as  far  as  he 
could  recollect,  with  the  names  of  several  per- 
sons to  whom  it  was  to  be  paid  ;  but  this  we  do 
not  consider  v^eiy  material.  On  pajing  this 
money,  he  obtained  a  receipt  from  Hedden. 
He  paid  Golden  $25  for  a  counsel  fee  in  this 
prosecution. 

Josiah  Hedden,  one  of  the  Pohce  Magis- 
trates, a  witness  on  behalf  of  the  prosecution, 
on  being  sworn,  fully  corroborated  the  testimo- 
ny of  Preutice  before  stated,  in  relation  to  the 
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three  charges  of  perjury  cMitained  in  the  in- 
dictment. With  regard  to  tlie  first  charge, 
he  stated,  as  in  confirmation  of  the  testimony  of 
Prentice,  that  he  never  was  the  Jittorney  for 
Prentice  in  any  case  whatsoever.  Concerning 
the  last  charge,  he  positively  swore  that  he  had 
never  informed  Prentice,  that  Goodhue  should 
not  be  seen  by  any  face  of  clay."'^ 

He  fully  corroborated  the  testimony  of  Pren- 
tice, in  every  particular  in  relation  to  the  se- 
cond charge,  and  that  no  communication  ever 
took  place  in  Bridewell  or  elsewhere,  wherein 
Prentice  and  himself  informed  the  prisoner,  that 
if  the  prisoner  would  secure  the  said  Prentice 
!$900,  and  a  J^Ir.  Smith  would  pay  $200  to 
Prentice^  Goodhu  eshould  he  discharqcd  ;  nor 
was  there  anything  ever  advanced  by  Prentice 
and  himself,  in  any  conversation  with  the  pri- 
soner, which  would  bear  tliat  construction. 

Thus  far  the  relation  of  this  witness  conoern- 
ing  the  perjury  ;  and  to  this  inquiry  put  by  the 
counsel  for  the  prisoner,  whether  the  witness, 
previous  to  the  commencement  of  this  prosecu- 
tion, was  not  in  a  great  passion  against  the 
prisoner,  he  directly  replied  in  substance  :  that 
on  his  return  (for  it  appeared  he  was  absent 
v/hen  the  application  for  the  certiorari  wa^ 
made)  he  felt  indig-nant  and  much  hurt  at  such 
barefaced  perjurv,  especially  as  related  to  the 
use  Tk'-hich  had  been  made  of  his  name,"*  and  the 
advantage  taken  thereof  in  his  absence,  in  the 
affidavit  on  which  the  application  was  grounded. 

He  further  stated,  in  answer  to  the  questions 
put  by  the  prisoner's  counsel,  in  a  very  close 
cross-examination,  and,  also  to  the  furtlicr  ex- 
amination of  the  counsel  for  the  prosecution, 
in  substance  as  follows  : — That  previous  to  the 
29th  of  August  last,  one  Jones  in  this  city  ap- 
plied to  tlie  Police-ofiice,  and   exhibited  the 


*  Wc  apprehend,  timt  on  thi«  part  of  the  testimony 
an  example  favorable  to  the  illustration  of  the  doctrine, 
relating  to  the  neret;i(y  of  two  ictlnesses,  at  least,  in 
perjury,  is  presented.  It  seems  to  have  been  taken  for 
granted,  during-  this  trial,  that  it  was  necesiary  to  dis- 
prove each  charge,  assigned  as  perjury  in  the  indictment, 
oy  two  witnesses  ;  and  even  Colden,  in  liis  argument, 
coTv^eded,  that  as  respected  the  first  and  third  charges, 
there  was  only  oath  against  oatli.  With  much  defer- 
ence, however,  we  apprehend  the  true  doctrine  to  be 
tliis  ;  that  to  convict  in  a  case  of  perjury,  two  witnesses 
at  least  are  necessary  ;  but  to  disprove  the  fact  alleged 
as  perjun,-  in  the  indictment,  two  witnesses  are  not  re- 
quired. (Phillip's  Evidence,  vol.  i.  p.  108.)  Speaking 
of  the  crime  of  perjury,  the  authority  tluis  proceeds  : — 
"It  does  not  appear  "to  have  been  laid  down  that  two 
witnesses  are  necessarj-  to  disprove  the  fact  sworn  to  by 
the  defendant ;  nor  does  that  appear  to  be  absolutely  re- 
quisite." 

On  this  first  charge,  therefore,  Preatice  having  sworn 
positively  to  its  falsit)-,  and  Hedden  having  a-,  positively 
nf^atived  the  existence  of  a  fact  represented  in  the  atli- 
davit  as  true,  rendering  it  Eighty  improbable  that  Pren- 
tice should  have  so  informed  the  prisoner,  we  humbh" 
apprehend  that  there  was  sufficient  testimony  to  establish 
that  charge,  according  to  the  rule  of  law  applicable  to 
the  crime  of  perjury.  The  same  remark  applies,  with 
^equal  force,  to  the  third  charge  iii  the  indictment. 


letter  describing  Thomas  F.  Goodhue,  as  men- 
tioned by  Prentice  in  his  testimony.  The  ad- 
vertisement also  arrived.  The  letter  and  ad- 
vertisement were  put  into  the  hands  of  Hedden, 
as  one  of  the  Police  Magistrates,  and  by  means 
of  information  derived  from  persons  confiden- 
tially, he,  the  witness,  found  Goodhue  at  his 
boarding-house,  in  Catharine-street.  At  that 
time  no  sufficient  authority  for  his  apprehension 
as  a  fugitive  frori  justice  from  Kentucky  bein^ 
in  this  city,  (for  it  was  before  the  arrival  of 
Prentice)  Hedden.  for  the  purpose  of  getting 
out  of  his  hands,  if  possible,  the  whole  or  a  part 
of  the  money  of  wliich  he  had  defrauded  Pren- 
tice, and  also  for  gaining  time  until  further  do- 
cuments could  arrive,  which  might  autliorise 
the  apprehension  of  Goodhue,  entered  into  a 
negociation  with  him,  and  treated  with  him  for 
the  restoration  of  'be  money.  By  this  means 
he  obtained  from  Goodhue,  as  and  for  Prentice, 
$7600  in  cash,  and  after  the  commitment  of 
Goodhue,  $1200  in  Mississippi  stock,  at  fifty 
per  cent  discount,  which  was  afterwards  paid 
and  delivered  to  Prentice  as  aforesaid.  Pren- 
tice arrived  in  this  city,  from  Lexington,  as  an 
agent  fur  his  brother  and  other  merchants  in 
Kentucky  ;  whom  Goodhue,  as  was  represented, 
had  swindled  out  of  vast  sums  of  monev.  The 
negociation  was  then  on  foot  between  \he  wit- 
ness and  Goodhue  ;  but  Goodhue,  having  failed 
in  his  engagements  with  Hedaen,  in  relation  to 
dertain  other  sums  which  he  was  to  advance, 
and  the  requisite  authority  by  which  he  might 
be  apprehended  bcin;^  at  hand,  Goodhue  was 
apprehended  by  Hedden,  John  S.  Dusenburv, 
and  others,  at  a  house  of  ill-fame  in  this  city, 
late  at  night,  disguised  with  an  old  straw  hat, 
and  an  inditferent  sailor's  dress.  He  was  ex- 
amined by  Mr.  Justice  Hedden,  and  by  him 
committed  to  Bridewell. 

At  this  time  tliere  were  divers  affidavits,  and 
other  documents  in  the  Police-office,  which 
showed  that  Goodhue  had  fled  from  justice  in 
Kentucky  ;  and  it  was  not  merely  under  the  va- 
grant act  he  icas  arrested  and  committed,  but  also 
as  a  fugitive  from  justice  j^rom  another  state. 
This  the  witness  positively  swore,  and  the  fact 
was  not  attempted  to  be  disproved  on  the  trial. 
This  witness  corroborated  the  testimony  of 
Prentice  in  relation  to  the  conversation  which 
took  ])lace  in  Bridewell,  wherein  the  prisoner 
was  present.  Hedden  swore  that  the  specific 
sum  to  be  raised  by  Goodhue,  which  was  then 
the  subject  of  conversation,  was  $4800. 

In  explanation  of  the  testimony  of  Prentice 
concerning  the  sum  paid  by  liim  to  Hedden  as 
the  reward,  he  stated,  that  Prentice,  being  a 
stranger  in  the  city,  had  conferred  principally 
with  him  on  the  subject  of  the  apprehension  of 
Goodhue.  Happening  to  be  present  in  the 
Police-ofiice  when  the  complaint  came,  Hedden 
had  been  more  active  in  that  apprehension  than 
any  other  of  the  Magistrates.  He  received 
from  Preatice  $871;  $500  for  the  reward  ofiered 
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by  the  advertisement,  and  $371  to  be  distribu- 
ted ;imon^  div-^crs  Police  IMa:  ■)lirds  who  had  been 
active  in  the  arrest,  and  certain  counsel  em- 
ployed by  Prentice.  At  the  time  this  money 
was  paid,  Prentice  delivered  to  Hedden  a  ine- 
inorandurii  containiiii:^  an  apportionment  of  the 
latter  sum,  accordinfj-  to  the  tneiils  of  the  re- 
spective oflicers,  and  at  the  same  time,  directed 
him  to  alter  that  apportionment  should  he  con- 
ceive it  lo  l)C  incorrect. 

The  apportionment,  in  part,  of  fhi*  money, 
had  been  made  according  to  llie  jnemorandum. 
W'itli  rof^ard  lo  the  sum  of  ^.>()0  j)aid  as  the  re- 
ward, J  iedden  swore  tijat  the  jnfc'rmation  upon 
which  Goodhue  liad  been  apprehended  was  de- 
rived from  conjid^'nlial  soarcrs.  He  conceived 
tivn  I).'  tlirec  perhMii  j  wlio  had  thus  (onjuhntially 
fuinished  information  to  (lie  J^olicc-oilico,  enti- 
tled to  that  money.  UcJdcn  Lud  nccer  am/ idea 
of  rct.aithin^'  the  monnj,  and  had  delermirifd  not 
to  retain  il,  thou;;-h,  periiajs,  iie  mig:ht  strictly 
be  entitled  to  it  b}  reason  of  hnviii":  first  taken 
Goodhue.  He  lild  been  threatened  with  a  pro- 
secution by  a  letter  rCcei>ed  from  a  counsellor 
in  this  city,  at  the  sii:t  of  Goodhue,  for  that  mo- 
ney, and  thought  priidont,  at  present,  to  retuiu 
it  by  reason  of  thii  claim. 

After  the  commitment  of  Goodhue  for  cxami-  i 
nation,  Iledden  refused  to  let  Pi  ice,  as  counsel, 
confer  witli  Goodhue.  The  witness  stateii,  tfiat  | 
this  course  is  conformable  to  t'le  established  I 
practice  in  reg^ard  to  prisoners  confined  in  I 
IJrideu'ell.  Hedden,  however,  gave  permission  ! 
to  the  prisoner,  Elwell,  tc  accompany  him  into  j 
Bridewell  to  see  Goodhue.  I 

After  the  testimony  of  Ilcdden  the  counsel 
for  the  prosecution  rcsLed,  and  Price  opened 
the  defence. 

James  Warner,  one  of  the  Police  Magis- 
trates, sworn  as  a  witness  on  beualf  of  the  pro- 
secution, on  being-  asked,  with  much  confidence,  i 
bv  the  counsel  for  the  prisoner,  whether  he  had  j 
not  advised  Prentice  to  take  a  dilferent  couise  i 
from  that  advised  by  justice  Hedden,  answered,  | 
that  he  did  not  advise  to  a  ditTerent  course  ;  but  | 
in  explanation,  he  stated,  that  it  was  the  advice  j 
of  all  the  Police  .Alagistrates,  that  Prentice  i 
should  endeavor  to  get  as  nmeh  of  the  amouut  i 
of  his  demand  out  of  the  hands  of  Goodhue  as  | 
was  practicable,  and  let  the  others  pursue  their  i 
own  claim. 

It  further  appeared  in  the  progress  of  the 
trial,  by  the  evidence  of  Hedden  and  Warner, 
that  neither  Hopson  norWarner  knew  when  the 
money  which  was  taken  from  Goodhue  and  de- 
posited in  the  bank,  was  taken  out  and  paid  to 
Prentice :  but  that  Hedden,  at  the  request  of 
Prentice,  who  wanted  the  money  to  send  to 
Kentucky,  M-ent  with  him  to  the  bank  and  there 
got  the  money,  and  it  was  afterwards  counted 
and  paid  over  to  Prentice  in  the  Police-olnce— 
That  neither  Hopson  nor  W^arner  knew  what 
sum  was  left  in  the  hands  of  Hedden  by  Prentice 
to  be  distributed  aoaong  the  Police  Marshals,  or 


what  sums  they  received  or  when  ii  was  paid  ; 
Hedden  being  the  sole  Magistnite  who  had  tlic 
management  of  tliis  allair. 

The  cause  having  been  rested  on  behalf  of 
f  he  prisoner,  a  great  number  of  gentlemen  of 
the  first  respectability  was  called  on  behalf  of 
the  prosecution,  who  concurred  in  bhowing, 
that  Thomas  G.  Prentice,  the  witness,  was  a 
merchant  of  Lexington,  in  Kentucky,  of  un- 
blcn.ishcd  character,  and  that  his  integrity  and 
moral  <;onduct  were  unquestionable. 

After  the  testimony  on  both  sides  had  clo.«ied, 
the  counsel  for  the  i»ri*oner  declined  addressing 
the  jury,  one  of  the  c  ounsel  assuming  on  liimEcif 
the  responsibility  of  that  course. 

Golden,  in  a  candid  argument  to  the  jury, 
showed  the  rules  peculiar  to  the  particular  <;rimc 
then  under  consideration,  principally  deduced 
from  its  definition  : 

1.  1'he  matter  assigned  as  pcrjurj'  must  be 
false. 

2.  It  must  be  known  to  the  party,  at  the  time, 
to  be  false. 

3.  It  must  be,  in  some  matter,  material  to  the 
point  to  be  cstablislird,  or  the  issue. 

4.  1 !  must  be  s\\  oni  before  some  court  or  ma- 
gistrate, competent  to  administer  ^uch  oath. 

lie  admitted,  that  the  rule  of  law  applicable 
to  the  evidence  in  perjury,  required  that  two 
witnesses,  at  least,  should  prove  the  falsity  of 
the  oath.  He  further  admitted,  tl.at,  applying 
that  rule  to  the  e\  idence  adduced  in  relation  to 
t)ie  first  and  third  charges,  (as  above  set  forth 
the  jury  would  not  be  authorised  to  convict  the 
prisoner  under  those  charges,  because  there  was 
only  the  oath  of  Prentice  against  that  of  the 
prisoner.  But  then  he  strenuously  urged  to  the 
jury  that  the  crime  of  perjury  had  been  fully  es- 
tablished against  the  prisoner  by  tlie  testimony 
applicable  to  the  second  charge  (above  set  forth) 
to  which  he  begged  leave  to  call  the  particular 
attention  of  the  jury.  He  particularly  alluded 
to  that  part  of  the  alfidavit  in  which  the  prisoner 
stated  that  "  the  said  Prentice,  and  the  said 
Hedden,  at  the  same  time,  informed  this  depo- 
nent, that  if  he,  tliis  deponent,  would  .secure 
the  said  Prentice  $900,  and  if  a  Mr.  Smith 
would  pay  $200  to  Prentice,  that  the  said 
Goodhue  should  be  discharged  from  prison." 

The  counsel,  to  this  charge  in  the  indictment, 
carefully  applied  the  rules  applicable  to  this 
crime,  and  endeavored  to  show  that  this  charge 
was  fully  supported.    He  contended,  that  the 


*  It  has  been  mentioned  to  us,  by  several  counsellors 
who  attended  the  trial,  that  the  reason  of  this  course  was, 
that  one  or  more  of  tlie  jurors,  before  hearing  the  arffu- 
meiits  of  counsel,  or  the  charge  of  the  court,  pronounced 
the  words  "  not  guilty,''^  loud  enough  to  be  beard  by  the 
counsel  for  the  prisoner.  We  did  not  hear,  and  then,  fore, 
cannot  vouch  for  the  correctness  of  the  information  ;  had 
we,  the  public  should  know,  at  least,  the  name  or  names 
of  such  jurors  as  will  undertake  to  pronounce  before 
they  have,  heard  iha  whole,  or  consiUtea  with  their  fellow 
jurors-. 
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^)bject-in  iLis  statement  (and  therein  consisted  ; 
its  corruption)  was  to  show  the  Recorder  that 
the  sum  required  was  of  an  inconsiderable 
amount. 

Should  the  jur}-,  therefore,  believe  the  evi- 
dence, it  would  be  their  duty  to  convict  the  pri- 
soner. He  conjured  them  to  discard  all  feelings 
of  sympathy  towards  the  prisoner  and  his  con- 
nexions, and  if  the  evidence,  in  their  minds,  was 
irresistible  against  him,  not  to  add  to  the  crime 
of  which  he  was  guilty  by  a  verdict  in  his 
favor. 

His  Honor  the  IMayor  charg-ed  the  jury  that 
much  extraneous  matter,  which  had  no  relation 
to  the  merits,  had  been  introduced  in  the  pro- 
g-ress  of  the  trial.  How,  or  in  what  manner 
Goodhue  was  arrested,  what  the  charge  against 
him  was,  and  liow  the  demand  originated,  for  the 
purposes  of  this  trial,  appeared  to  the  court 
wholly  immaterial. 

With  regard  to  the  llrst  and  third  charges  laid 
in  the  indictment,  on  which  the  perjury  is  as- 
signed, these,  from  the  nature  of  the  case,  could 
only  be  negatived  by  the  oath  of  Prentice. 

The  counsel  for  the  prosecution  had  con- 
ceded— and  sucli  was  the  opinion  of  the  court, 
that  these  charges  v/cre  not  supported  accord- 
ing to  the  rules  of  evidence. 

That  part  of  the  second  charge  relatin«^  to 
*rhat  Justice  Heddeu  and  Prentice  told  the  pri- 
soner in  Rridcwell,  claimed  the  particular  at- 
tention of  the  juiT.  It  was  the  opinion  of  the 
court,  that  this,  from  the  circumstances  of  the 
transaction  detailed  in  the  testimony,  was  ma- 
terial to  the  puj  pose  t**- which  the  afiidavit  was 
applied  ;  and  whether  this  part  particularly  in- 
fluenced the  Recorder  in  granting  the  certio- 
rari, was  wholly  immaterial.  It  is  obvious,  tliat 
in  an  affidavit  several  matters  may  be  m.aterial. 
and  one  only  may  iniluence  the  mind  of  him 
who  acts  therefrom. 

But,  as  applicable  to  tliis  charge,  there  was 
a  rule,  proper  for  the  consideration  of  the  jury, 
to  which  the  counsel  on  behalf  of  the  prosecu- 
tion had  adverted.  This  rule  was,  that  the  oatli 
must  not  only  be  fahe  but  corrupt.  Under 
that  rule,  it  would  be  proper  for  the  jury  to 
consider  that  circumstance  detailed  in  the  tes- 
timony, concernmg  the  memorandum  in  which 
divers  sums  in  figures  were  inserted,  as  the 
sun^s  which  Goodhue  was  to  raiso  to  satisfy  the 
claims  of  Prentice.  This  memorandum,  it  ap- 
pears, was  exhibited  in  presence  of  the  prisoner 
in  Bridewt-ll  ;  and  from  the  inspection  thereof, 
without  attending  particularly  to  all  the  con- 
versation, might  he  not  have  supposed  that  the 
sums  to  be  raised  were  tliose  afterwards  stated 
in  his  affidavit  i* 

Should  the  jury  even  believe  that  the  oath 
was  false,  but  could  bring  their  minds  to  ihe 
further  belief,  that  he  acted  under  misappre- 
hension or  mistake,  it  would  be  their  duty  to 
acquit  him. 

The  prisoner  was  acquitted  by  the  jury. 


,  FORGERY. 

ALEXANDER  B.  ATHERTON'S  CASE; 
Indicted  with  JOHjN  MILLER. 

RoDMAX,  Counsel  for  the  prosecution. 
Wilson,  Counsel  for  Atherton. 

The  forcjery  of  a  note,  not  payable  in  monc}',  is  merel/ 

a  misdemeanor  at  common  law. 
Though  in  general,  a  witness  is  not  bound  to  criminate 
himseh',  yet,  a  professed  accomplice,  admitted  as  a 
witness  on  behalf  of  the  prosecution,  is  bound  on  his 
cross-examination,  to  disclose  fully  his  own  turpitude 
in  a  criminal  transaction,  committed  in  connexion 
with  the  person  against  wliom  he  hath  been  called  to 
testify. 

The  defendants  were  indicted  for  the  forgery 
of  eight  bills  or  notes  in  imitation  of  Coriwra- 
tion  notes  of  the  city  of  New- York,  thus  de- 
scribed in  the  indictment  : 
In  Corporation  bills  of  the  city  of  Xew-York, 
I  promise  to  pay  the  Bearer,  seventy-five 
cents,  on  demand.    New-York,  Jan.  3d^ 
181G.  By  order  of  the  Director. 

"D.  E.  TYLEE.'» 
I     On  the  left  edge  of  these  forged  bills,  tliere 
1  are  engraved  in  fine  print,  these  words  and 
ligures  : 

"  J.  M.  25  Van  Damme-street 
The  bills,  of  which  the  above  are  an  imita- 
tion, are  in  this  form  : 

i        "  The  Corporation  of  the  city  of  New- 
,  York,  promise  to  pay  the  bearer  on  demand, 
bcv  enty-fivc  cents. 

"  By  order  of  the  Corporation. 

"  D.  E.  TYLEE." 
On  the  left  edge  of  the  true  bills,  is  the  name 
!  of  the  printer,  as, 

i      "  T.  ^  \\\  r.Tercein,  print.  95  Gold-sU" 
;  is  engraved  in  fine  print. 

J     The  ii'idictiiK'nt  contained  a  coimt  fur  the 

•  forgery  of  th^so  note--,  against  (he  ibrm  of  ihe 
'  statute,  wji.h  yn  intent iou  of  defrauding  the^ 
'  Curporatioii  of  ilie  cit}-  of  New- York  ;  and  also 

*  a  count  for  l  aving  them  in  possession  with  au 
;  intention  lo  utter  and  pass  them,  knowing  them 
j  to  have  been  forged.  The  lastcount  was  for  the 
,  forgery  of  these  bills,  at  common  law^  with  an 

intention  to  defraud  Daniel  E.  Tylee.  There 
were  several  other  connts  in  the  indictment  for 
forging  and  having  in  possession  two  bank 
bills  ;  but,  for  tJie  understanding  of  the  case, 
;  we  refer  our  readers  merely  to  the  last  count, 
!  on  which  the  public  prosecutor  principaUv  re- 
i  lied. 

The  defendant,  Atherton,  is  a  man  about, 
thirty- five  years  of  age,  of  a  decent  appear- 
ance and  of  an  insinuating  address.  lie  is  said 
to  be  an  English  lawyer,  but  in  an  advertise- 
ment printed,  if  we  mistake  not,  at  St.  John's 
(in  N.Brunswick)  shown  to  the  Reporter  during 
the  trial,  a  man  by  the  name  of  this  defendant, 
and  answering  his  description,  is  represented 
as  infesting  that  province,  assuming  the  charac- 
ters oX  a  clergyman  of  the  established  cliHrctr,* 
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Tncrohant,  school-master,  and  olhcr  cliaractcrs 
at  pleasure,  f<jr  the  purposes  of  fi-aud.  He  is 
further  represented  in  that  advertisement  as 
an  accomplished  swindler,  and  accordinnp  to 
our  best  rccollecticjTi,  as  one  who  under  the 
j^iiise  of  those  characters  had  committed  seve- 
ral thefts.  A  reward  of  five  pounds  is  offered 
in  the  advertisement  for  his  apprehension. 

7'lic  defendant,  IMiilcr,  is  a  common  illiterate 
rrum,  who  has  been  an  inhabitant  of  this  city 
iuv  fifteen  years  ;  but  on  the  trial,  appeared  as 
void  of  principle  as  the  other,  and  equally 
ie:idy  to  participate  in  any  villanous  underta- 
king-. The  only  difference  between  them  was, 
that  the  latter  was  destitute  of  the  ability  of 
the  former. 

When  arraig-ned,  Atlierton  requested  to  be  I 


At  this  time,  Atherlon  cx>iibited  to  Tylcc 
several  counterfeit  Corporation  notes,  which 
he  said  had  come  into  his  hands  from  the  gang- 
aforesaid  ;  and  Tylee,  in  his  testimony,  did  not 
know  but  these  notes  were  of  tlie  same  descrip- 
tion as  those  laid  in  the  indictment. 

The  defendant,  under  the  above  representa- 
tions and  assurances,  requested  leave  of  Tylee 
j  to  use  his  name  for  the  purpose  aforesaid.  He 
I  alho  stated,  that  it  would  be  necessary  for  him 
I  in  the  prog-ress  of  the  business,  to  counterfeit 
I  the  names  of  Franklin  and  Pinlard,  two  other 
persons  whose  names  were  subscribed  to  Cor- 
poration i.otcs  then  in  circulation.    He  inquir- 
ed of  Tylee,  whether  he  could  not  give  iiira 
liberty  also  to  make  use  of  their  names. 

Atherton  being-  a  strang-er,  Tylee  hesitated 


tried  separate  from  Miller,  and  on  Thursday  of  I!  much  at  these  extraordinary  proposals,  but  not 


the  second  week  he  was  brouj^ht  to  trial. 

It  ap])cared  by  the  testimony  of  Jacob  F. 
Cisco,  who  had  been  employed  by  Jacob  Hays, 
the  hig-h-constable  of  this  city,  to  arrest  Ather- 
ton, that  on  or  about  the  'iJd  of  September  last, 
he  arrested  this  defendant  in  Park-Place  ; 
Cisco  first  saw  him  running-  in  Barclay-street, 
rear  the  corner  of  Church  street,  and  pursued 
him  until  lie  overtook  him.  1  le  was  carried  to 
the  Police  and  searched,  and  six  of  the  bills 
laid  in  the  indictment  found  in  his  possession. 
The  several  examinations  of  the  defendant  in 
Ihe  Police,  taken  down  by  way  of  question  and 
answer,were  then  read  in  evidence.  To  the  first 
interrogatory,  Where  was  you  born,  and  what 
your  ag-e,"  he  replied,  Not  at  present  having- 
^ccess  to  any  leg-al  adviser,  nor  the  opportunity 
of  conversing-  with  iNIr.  Tylee,  1  beg-  to  avail 
niyself  of  the  privilege  of  the  laws  of  America 
to  remain  silent."  He  referred  to  this  answer 
in  several  other  parts  of  his  examination  ;  but 
in  accounting-  for  his  possession  of  the  bills,  he 
stated  that  Tylee  had  given  him  permission  to 
jnake  the  bills,  and  that  he  haa  promised  Ty- 
lee to  detect  a  g-ang,  as  soon  as  he  discovered 
them.  In  one  of  his  examinations  he  further 
stated,  that  he  received  the  bills  of  Miller  to 
show  them  to  Tylee. 

Daniel  E.  Tylee,  a  witness  on  behalf  of  the 
prosecution,  on  being-  sworn  stated,  that  some 
time  in  tlie  month  of  June  last,  Atiierton  came 
to  his  house,  and  in  confidence  iu.ormcd  him, 
that  he  had  been  applied  to  by  a  g-ang  in  this 
city,  who  wished  him  to  counterfeit  the  name 
of  Tylee  on  Corporation  notes.  Being"  anxious 
for  their  detection,  he  said,  that  he  had  led 
them  to  believe  that  he  was  favorable  to  their 
dcsig-ns  and  would  agree  to  their  proposals. 
His  object  was  to  detect  those  persons  in  their 
unlawful  undertaking- ;  but  to  do  this,  he  found 
that  it  would  be  actually  necessary  to  forg-e  the 
name  of  Tylee,  which  he  said  he  could  do.  Be- 
fore, however,  he  proceeded  to  the  act,  he 
conceived  that  he  ou2:ht  to  be  iustified  in  law 


knowing-  but  that  the  motives  of  Atherton  were 
pure,  and  that  he  was  sincere  in  his  professions, 
and  considering-  furtlier,  that  if  they  were  not, 
an  abrupt  denial  might  be  the  means  of  de- 
feating the  detection  of  a  g^ang  which  actually 
did  exist  in  this  city  ;  he,  at  length,  agreed  to 
suffer  Atherlon  to  make  use  of  his  own  name 
and  the  others,  under  the  express  understand- 
ing- and  ag-rcemont,  that  the  defendant  would 
g-ive  him  notice  by  letter  of  a  meeting  of  the 
g-ang-,  which  the  defendant  represented  would 
take  place  the  evenin*  of  that  day.  It  was  fur- 
ther expressly  understood,  that  the  notes  thus 
to  be  counterfeited  were  to  be  used  merely  as 
a  lure  to  the  persons  composing-  th«  gfang",  and 
were  not  to  be  put  in  circulation.  The  under- 
standing- of  Tylee  also  was,  that  the  notes  to  be 
counterfeited  were  to  be  in  the  foma  of  the  true 
j  Corporation  bills. 

j     Tylee,  in  the  course  of  the  interview,  sug" 
I  g-ested  to  Atherton,  that  should  the  persons 
;  composing-  the  ganj  ascertain  that  he  rcsoi*ted 
.  to  the  house  of  Tylee,  it  might  excite  their  sus- 
I  picions,  and  it  was  thereupon  ag-reed,  that  any 
further  communication  between  them  should 
be  in  writing-.    The  defendant  informed  Tylee, 
that  he  resided  at  No.  23  Jay-street,  and  the 
parties  separated. 

Tylee  did  not  receive  any  further  word  from 
i  the  defendant,  until  two  days  thereafter,  when 
he  received  a  letter  from  Atherton,  stating-  that 
by  reason  of  some  disappointment,  the  con- 
templated meeting-  did  not  take  place  at  the 
time. 

Immediately  after  the  interview  with  Ather- 
ton, Tylee  went  to  tiie  Police-office  and  dis- 
closed the  whole  affair.  The  Magistrates  ot 
that  department  approved  of  the  proceedings. 

Tylee  and  all  the  Pohce-officers,  were  held 
in  readiness  for  the  g-reater  part  of  tliat  nig-ht. 
to  come  upon  the  g-ang  as  soon  as  notice  should 
be  received  from  Atherton. 

Not  receiving  the  notice  of  the  meetingf 
which  Atherton  stated  would  take  place,  the 


otherwise  he  might  be  subiected  to  a  criipinal  j!  suspicions  of  Tylee  and  the  Police  Magistrates 
prosecution.  *  were  excited,  and  the  officers  of  that  department 


aTY-HALL  RECORDEIK 


Uept  on  the  alert.  Tylee  went  to  the  house  in 
Jay-street,  and  found  that  the  defendant  board- 
ed but  did  not  lodge  there.  The  next  letter 
which  Tylee  received  from  Atherton  was  seve- 
ral days  after  the  reception  of  the  first.  In  this 
letter  the  defendant  stated,  that  if  Tylee  wish- 
ed an  interview,  he  might  obtain  one  at  a  par- 
ticular boarding-house  in  this  city,  named  in 
the  letter ;  but  no  particular  time  was  designa- 
ted. This  letter  contained  two  counterfeit 
■corporation  notes,  and  Mr.  Tylee  did  not 
know  but  they  were  of  the  same  description  as 
those  laid  in  the  indictment.  The  defendant 
stated  further,  that  there  were  two  persons  on 
whom  he  could  fix  the  forgery  of  those  bills, 
■but  did  not  name  or  describe  them. 

A  short  time  after  the  receipt  of  this  letter, 
Tylee  went  to  the  boarding-house  appointed  by 
the  defendant,  accompanied  by  Josiah  Hedden, 
Esquire,  one  of  the  Police  Magisti-ates,  and 
-found  that  the  defendant  had  been  there  but  a 
short  time  before. 

From  tliis  time,  every  effort  was  made  on  be- 
half of  the  Police  to  arrest  Atherton,  which  was 
fmally  accomplished  in  the  manner  above  rela- 
ted. 

A  fuller  and  more  candid  disclosure  of 
every  fact  and  circumstance,  whether  militating 
against,  or  in  favor  of,  the  defendant,  we  have 
not  heard,  than  that  made  by  the  intelligent 
^Titncss  last  named  ;  and  seldom  have  we  seen 
a  witness  so  fully  impressed  with  the  sacred  ob- 
ligations of  an  oath. 

John  Miller,  indicted  with  the  defendant, 
was  called  and  sworn  as  a  witness  on  behalf  of 
the  prosecution.  This  witness  stated,  that  on 
or  about  the  first  of  Tune  last,  he  first  saw 
Atherton  and  became  acquainted  with  him  at 
the  corner  of  Washington  and  Murray  streets, 
where  he  attended  the  grocery  store  of  one 
Parkhurst.  The  defendant  at  that  time  called 
himself  Bunting,  and  he  was  called  by  that 
name  in  the  testimony  of  Miller.  A  short  time 
after  this  acquaintance,  Atherton  conversed 
with  Miller  concerning  setting  up  a  store  and 
issuing  bills.  He  told  Miller  that  money  might 
be  made,  and  requested  Miller  to  procure  an 
engraver,  as  he  was  a  stranger.  After  a  num- 
ber of  interviews  between  them,  ]\Iiller  went 
to  one  Austin  G.  Reynolds,*  a  copper-plate 
printer,  with  whom  he"  was  acquainted,  and  en- 
gaged a  plate  for  the  description  of  bills  laid  ii; 
the  indictment.  There  was  another  plate, 
second-handed,  which  was  procured  by  Miller 


*  Injustice  to  Reynolds,  who  was  not  sworn  on  the 
trial,  wc  thiiik  proper  to  state,  that  it  had  been  for  some- 
fiiue  kucwn  to  the  Police  that  there  was  this  plate  last 
above-mentioned,  at  a  house  in  Beekrian-street.  As  soon 
■as  Miller  had  applied  to  Reynolds,  he  applied  to  the  Po- 
lice for  direction.  He  w,as  instructed  to  refer  Miller  to 
the  person  having  that  plate,  and  in  striking  off  the  bills, 
Reynolds  acted  under  the  advice  and  directions  received 
^om  the  Police.  Villaias  do  pct>lwr.y3  kj»w  fre  ^rpund 

Wilich  they  stajjjli,  '  *^ 


on  the  information  of  Reynolds.  Miller  also 
procured  the  paper  at  an  otlice  in  "Wall -street, 
and  sometimes  Miller,  and  at  other  times  Ather- 
ton, furnished  money  to  pay  for  the  plates  and 
paper. 

After  procuring  this  apparatus,  Miller  one 
day  was  introduced  into  a  room  above  the  gro- 
•  ery  kept  by  Atherton,  and  saw  ink  of  differ- 
ent kinds,  and  several  corpoiation  notes  coun- 
terfeited against  Franklin  and  Pintard.  Athei*- 
on  afterwards  came  to  the  house  of  iMiller,  and 
in  a  back  room,  signed  the  name  of  Tylee  to 
notes  of  a  great  amount.  The  defendant  re- 
oresented  that  he  was  about  going  to  Boston^ 
and  requested  Miller  to  repair  his  chest,  which 
he  was  to  take,  after  which  he  took  out  of  his 
pocket  a  small  package  of  the  corporatioa 
notes  to  the  amount  of  about  $20,  and  told 
Miller  that  he  made  a  present  to  him  of  what 
was  contained  in  the  package.  At  the  same 
time,  Atherton  delivered  Miller  a  similar  pack- 
age for  a  man  by  the  name  of  Pamerlee,  who 
called  on  IMiller  a  short  time  afterwards  and 
received,  the  same.  It  appeared,  that  at  othex 
times.  Miller  received  other  sums  in  these  coun- 
terfeit bills  of  xitherton,  and  had  passed  a  num- 
ber. 

On  the  cross-examination,  Wilson  in^quired 
of  Miller,  whether  when  he  passed  the  bills,  h^ 
knew  them  to  be  counterfeit. 

Kodman  objected  to  the  inquiry,  on  the  ground 
that  it  was  improper  to  put  a  question  to  a  wit- 
ness, the  answer  to  which  might  tend  to  crimi- 
nate himself. 

Bij  the  Court.  This  witness  has  been  intro- 
duced as  an  accomplice  in  this  transaction.  la 
his  examination  he  has  shown  himself  to  ho 
such  ;  he  has  commenced  his  relation,  and  iS 
in  proceeding  through  the  whole,  he  necessari- 
ly discloses  his  own  turpitude,  this  arises  fron» 
the  situation  in  which  he  has  been  placed  by 
the  public  prosecutor.  Though  it  appears  to 
the  court  that  the  inquiry  is  useless,  by  reason 
of  what  has  already  been  disclosed,  yet  the  de- 
fendant no  doubt  has  a  right  to  a  full  disclosure. 

It  appeared  by  the  further  examination  o£ 
this  witness,  that  about  $2000  in  counterfeit 
notes  were  struck  off,  and  that  Miller  sa\^r 
Atherton  several  times  signing  them  with  three 
different  names.  The  defendant  informed  Mil- 
ler, that  he  generally  carried  the  bills  in  his 
sleeve  for  the  purpose  of  concealing  them. 

George  Bradford,  a  witness  on  behalf  of  the 
defendant,  on  being  sworn,  stated,  that  in  the 
latter  end  of  June,  the  defendant  informed  him 
ihat  he  had  a  clue  to  a  certain  gang  of  coun- 
terfeiters in  thecit}^  which  it  was  his  object  to 
detect  and  bring  to  punishment.  He  represent- 
ed, that  being  a  stranger  in  the  city  he  had 
been  imposed  on  by  having  sereral  spuriouja 
corporation  bills  passed  to  him,  which  he  ex- 
hibited, and  gave  one  to  Bradford  to  put  up  ics 
his  store  that  he  might  be  able  to  detect  per- 
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io  Bradfortl,  tbat  liis  xlrv.-^  In  tlii:  cily  wrro  to 
procure  a  scliool,  and  Mr.  T}  l«.'c  corroboi  ulcd 
this  part  of  tht?  rrlalion  of  this  u-itru-ss,  by  ela- 
ting-, tlint  the  defendant  made  tlie  .sa-M'J  disclo- 
sure of  [lis  views  at  the  time  of  the  interview 
aforesaid- 
Wilson  ur^ed  to  the  jury,  that  independent 
of  the  testimony  of  iMiller,  the  circumstances 
«f  ^nilt  were  not  snllicicnt  fo  found  a  verdict 
acr^inst  the  defendant.    Had  the  desi,c;-ns  of  liie 
dofend.'int  in  this  transaction  been  friiudulent, 
he  would  not  have  souf^ht  an  interview  with 
Tylec,  disclosed  his  purposes,  and  left  hi%  ad- 
dress.   This  was  the  very  means  to  hasten  de- 
fection and  insure  defeat;  and  from  the  educa- 
tion and  appearance  of  the  defendant,  we  must 
conclude  tliat  he  is,  at  least,  a  man  of  ordinary 
discretion.    The  counsel  strongly  contended, 
that  the  testimony  of  Miller,  from  ().e  peculiar 
situation  in  which  he  stood,  from  his  uw  n  show- 
ing", from  his  inconsistent  statements,  was  not 
entitled  to  belief.    It  is  true,  he  is  a  competent 
ivilness  inlaw,  hut  tlie  jury  \vas  io  jiidg-e  of  his 
credibility.    In  tliis  cr^se,  the  rcdation  of  this 
witness  is  not  corroborated  by  a  single  fact  or 
oircumstance  in  the  other  testimony. 

Rodman  contended,  that  the  wliole  conduct 
of  the  defendant  in  this  transaction,  was  the  re- 
sult of  subtle  artifice.  He  resorted  to  Tjlee 
for  the  double  purpose  of  lulling-  him  into  secu- 
rity, while  lie,  the  def(;udiuit,  mig-ht  have  time 
to  accomplish  his  desig-ns  ;  and  by  obtaining-  the 
consent  of  Tylce,  the  defendaut  prepared  for  a 
justification  of  the  forgeiy  on  the  ground  of  a  li- 
cense. In  changing;  the  face  of  the  notes,  and 
making  them  payable  in  Corporation  hills  in- 
.,(cad  of  money,  the  defendant  was  actuated  by 
the  design  of  evading  the  punishment  of  the 
i>(ate-prison,  in  case  he  should  be  ultimately 
detected. 

The  counsel  ably  rccapitulatet'  the  circum- 
jtaaces  of  the  defendant's  guilt,  and  contended 
JJiat  the  testimony  of  Miller  was  plain,  consis- 
tent, and  uniform  in  itselt',  and  was  corrobora- 
ted by  the  other  evidence.  The  flight  of  the 
defendant  when  about  being  arrested,  his  studi- 
ed answers  to  several  interrogatories  in  the 
police,  his  silence  to  other  inquiries,  and  above 
all,  his  conduct  detailed  in  the  testimony  of 
Tylee,  all  was  wholly  inconsistent  v.  Ath  his  in- 
nocence. 

His  Honor  the  Mayor  charged  the  jury,  that ! 
the  charge  aontained  in  the  last  count  of  the  j 
indictment  was  a  forgery  at  common  law,  and 
amounted  merely  to  a  misdemeanor.  Should 
the  defendant  be  found  guilty,  the  court  Would 
not  have  the  power  of  inflicting  a  higher  pu- 
cishment,  than  imprisonment  in  the  Peniten- 
tiary for  the  term  of  three  years.  The  offence 
consisted  in  forging  notes  in  imitation  of  C'or- 
yioraiion  bills,  and  from  their  tenor,  no  person 
^as  rendered  liable  but  Daniel  E.  Tylee. 

Much  had  been  said  by  the  defendant's  ^oun- 
ael  against  th^  tt^atimofiy  ef  MiUer  ;  aiwl  it  is 


I  'Strenuously  tlrged,  thrit  fcsrimony  U  qh» 
:  titled  to  belief,  it  is  no  doubt  the  province  of 
the  jury  to  credit  or  discredit  liim  as  they  '•h:»ll 
think  proper.  If  reliance  is  to  be  plated  on  Jiis 
testimony,  it  is  fully  established  that  the  defend- 
ant has  been  concerned  in  counterfeiting  notea 
in  imitation  of  ( 'orporati(»n  notes  to  a  large 
amount,  and  passing  a  number  of  them  to  Mil- 
ler. 

The  testimony  of  a  professed  accom{:lice» 
standing  alone,  cannot  be  relied  on  with  safety  ; 
but  if  such  testimony  is  corroborated  by  facts 
and  circumstances  in  the  case,  or  if  intrinsic- 
ally it  should  bear  the  stamp  of  truth,  then  it 
is  entitled  to  credit. 

Divesting  this  case  eatirely  of  the  testimony 
of  Miller,  and  rccumng  to  that  of  Tylee,  we 
find  that  the  defendant  was  never  in  fact  author.. 
\7.ed  by  Tylce  to  sign  notes  of  the  description 
laid  in  the  indictment.  The  understanding  of 
Tylec  was,  that  the  notes  to  be  counterfeited 
were  the  real  Corporation  bills,  and  the  license 
was  given  under  the  express  engagement  on 
the  part  of  tlio  defendant  to  give  notice  to  Ty- 
lee of  a  meeting  of  persons  engaged  in  coun- 
terfeiting. No  notice  was  received,  and  al- 
though the  defendant  afterwards  designated  a 
place  for  an  interview,  it  appeared  that  he  was 
absent.  The  defendaut,  therefore,  must  \ye 
considered  as  acting  wholly  without  authority. 
In  his  examination,  we  find  that  he  endeavours 
to  build  a  justification  on  the  authority  derived 
from  Tylee. 

Should  the  jury  believe  this  to  be  a  contri- 
vance of  the  defeudant,  for  the  purpose  cither 
of  lulling  Tylee  into  security,  and  affording  the 
defendant  an  opportunity  of  carrying  his  designs 
more  effectually  into  operation,  or,  that  the  de- 
fendant contemplated,  in  case  of  an  ultimate 
detection,  that  he  siiould  be  able  to  plead  this 
license  in  his  justification  before  a  jury,  surely, 
he  ought  not  to  be  allowed,  on  this  occasion, 
thus  to  avail  himself  of  his  own  fraud  in  his  de- 
fence. 

The  circumstance  of  his  flight  from  Cisco, 
when  on  the  eve  of  apprehension,  operated 
strongly  against  him. 

With  regard  to  the  testimony  of  Miller,  it  is 
plain  to  every  man  that  such  a  witness  must  ne- 
cessarily be  considered  under  the  influence  of 
favor  :  but  if  from  his  appearance,  from  the 
manner  of  giving  his  testimony,  his  consis- 
tency, or  from  the  intrinsic  nature  of  his  whole 
testimony,  of  all  which  the  jury  are  to  judge, 
it  appears  that  he  is  correct  in  the  material 
part  of  his  statement,  he  is  entitled  to  credit.  . 

The  defendant  was  found  guilty  by  the  jury.. 

On  the  last  day  of  the  term,  the  prisoner  was 
put  to  the  bar  and  received  hi?  sentence.  The 
court,  after  stating  the  prominent  facts  in  his 
case,  observed  that  they  had  inquired  into  his 
conduct  and  character,  independent  of  the 
charge  on  which  he  had  been  tried.  The  court 
regretted  to  say,  that,  the  account  they  hai 
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i^eived  was  very  unfavorable.  The  court 
considered  the  prisoner  a  dang-erous  man  in  tlie 
communitv.  The  offence  on  which  he  had 
been  convicted,  was  cunningly  and  artfully  de- 
vised, for  the  purpose  of  pleading-  the  license 
of  Tylee  in  justification,  and  evading-  the  pu- 
nishment of  the  State-prison  in  case  of  detec- 
tion. 

Considering  the  enormity  of  the  offence,  the 
court  deemed  it  their  duty  to  inflict  a  punish- 
ment ou  the  defendant  to  the  extent  of  their 
power. 

The  defendant  was  accordingly  sentenced  to 
hard  labor  in  the  City-Penitentiary  three  years. 


PERJURY. 

THOMAS  GILBERT'S  CASE. 
Rodman,  Counsel for  the  Prosecution. 
Wti.so',  Counsel  fur  the  Prisoner, 
On  tlie  recovery  of  a  judgnaent  before  one  of  the  Assis- 
tant Justices  in  and  for  the  city  of  ?ye\v-York,  before 
the  plaintitf  had  exhibited  proof  that  the  defendant 
■^vas  a  person  not  having  a  family  in.  t/iis  state,  the 
defendant  claimed  his  exemption  from  execution,  and, 
in  support  of  such  claim,  swore  before  the  Justice,  in 
presence  of  the  plaintiti',  that  he,  the  defendant,  had 
been  married  three  weeks  ;  it  was  held,  tliat  this  was 
an  oath  administered  before  a  magistrate  having  com- 
petent authori^y  to  administer  such  oath,  under  the 
statute. 

The  prisoner,  a  black,  duriug  the  last  term, 
\ras  indicted  for  wiltul  and  corrupt  perjury, 
committed  before  Samuel  Trumbull,  Esquire, 
Assistant  Justice  of  the  fourth  ward  court,  on 
the  tnal  of  a  cause,  wliorein  one  William  INIoli- 
ncux  was  plaintiff,  and  the  prisoner  the  defen- 
dant, on  the  31st  day  of  August  last. 

The  perjury,  assigned  in  the  indictment,  was 
that  the  prisoner,  on  the  trial  of  the  said  cause, 
hwore.  thsit  he  h43d  been  married  three  weeks  be- 
fore that  time  to  one  Cathanne  Fcrs^uson. 

It  appeared  in  evidence,  that  on  the  thirty-  , 
first  day  of  August  last,  the  prisoner,  being 
brought  before  the  justice,  on  a  warrant  at  the 
suit  of  Moliueux,  who  was  present,  confessed  a 
judgment  to  a  small  amount,  and  immediately 
claimed  his  privilege  from  execution,  on  the 
ground  that  he  was  a  man  of  a  family.  The 
plaintiff  offered  no  evidence  to  rebut  this  alle- 
gation and  the  justice  administered  an  oath  to 
the  prisoner,  who  swore  that  he  had  been  mar- 
ried three  weeks,  to  one  Catharine  Ferguson, 
by  thf.  V4^:  IVIr.  Williams. 

'  It  appeared,  by  the  testimouy  of  Mr.  Wil- 
liams, tiiat  the  prisoner  came  to  liis  house,  after 
dark,  the  same  day  the  oath  was  takeu,  and 
was  married  by  him  to  Catharine  Ferguson. 

By  the  subsequent  testimony,  it  appeared 
that  Ferguson,  the  husband  of  this  woman,  was 
in  state-prison  at  the  time  of  this  marriage,  and 
that  the  prisoner  had  lived  with  her  some  time 
before.  The  falsity  of  the  oath  was  clearly  es- 
tablished, and  the  jury,  under  the  charge  of 


On  the  last  day  of  tlie  term,  Wilson  moved 
in  arrest  of  judgment,  and  for  a  new  trial,  prin- 
cipalh--  on  these  grounds  : 

1.  The  oath  administered  by  the  justice  to 
the  prisoner,  was  exti-a-judicial  :  the  justice 
had  no  authority  under  the  statute,  to  adminis- 
ter such  oatli.  The  proceedings  before  a  justice,  • 
are  regulated  solely  by  the  statute,  from  which 
he  has  no  right  to  depart. 

2.  In  this  case,  the  onus  prohandi  first  lay  on 
the  plaintiff  to  shoiv  that  the  defendant  was  nci: 
entitled  to  the  exemption  from  execution  which 
he  claimed  ;  and  all  that  could  have  been  le- 
gally required  from  the  prisoner,  was  to  claivi 
and  allcsre  his  exemption  from  execution. 

To  this  point  tlie  counsel  cited  2  N.  R.  L.  p* 
377. 

3.  It  is  alleged  in  the  indictment  that  the 
oath  was  administered  on  the  trial  of  the  cause  ; 
ihe  evidence  is,  that  it  was  after  the  cause  was 
terminated. 

It  was  farther  urged,  in  support  of  the  mo- 
tion for  a  new  trial,  that  the  oath  taken,  wa-? 
not  wilful  and  corrupt,  because  the  prisoner 
having  lived  with  Catharine  Ferguson,  suppo- 
sed that  he  was  a  man  of  a  family,  as  much  as  if 
he  had  been  actually  married. 

Rodman,  contra. 

The  court  decided,  that  tbc  plaintiff  being" 
present  at  the  time  the  oath  was  taken  and 
making  no  objection,  the  oath  must  be  consi- 
dered as  having  been  taken  by  consent.  It 
also  appeared,  that  tlie  oath  taken,  on  which 
the  perjury  is  assigned,  and  the  trial  of  the  caus€ 
were,  to  all  practical  purposes,  simultaneous. 

The  principal  question  related  to  the  merits-* 
It  had  been  urged,  by  the  counsel  for  the  pri- 
soner, that  at  the  time  this  oath  was  taken,  the 
prisoner  believed  himself  a  married  man,  be- 
caose  he  had  lived  with  Catharine  Ferguson 
some  time  before.  But  this  woman  had  a  hus-s 
band  then  living,  within  the  knowledge  of  both 
parties,  so  that  there  could  have  been  no  mar- 
riage, which  the  law  regards,  between  this  wo- 
man and  the  prisoner. 

The  marriage,  which  took  place  the  evening 
of  the  same  day  in  which  the  oath  was  admini.'y- 
tered,  shows  that  the  prisoner  himself  did  not 
consider  that  there  had  been  a  previous  mar- 
riage. This  act  furnishes  conclusive  evidence 
of  a  consciousness  of  guilt,  on  th£  mind  of  the 
prisoner,  at  tlic  time  the  oath  was  administered. 

The  court  denied  the  application,  and  sen- 
tenced tlie  prisoner  to  the  state-prison  fouT 
years.   

ROBIJERY  GRAND  LARCENY. 

JOHN  ANDERSON  &  JOHN  WTLLIAIMS; 
CASE. 

Rodman,  Counsel  for  the  prosecution, 
N.  B.  Graham,  Counsel  for  the  prisoners. 
To  snatch  away  an  article  from  the  person  of  another, 
unless  a  struggle  ensues  between  the  owner  and  thief, 
or  some  personal  injury  is  ittfikie^  r»n  ibt  f&nTOT  by 
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The  prisoner!  were  indictcS  for  a  robbery 
committed  on  John  Ilintoo,  of  a  jrold  \v;itch  of 
the  Vilue  of  $)0.  The  indietmeut  also  con- 
tained a  couMl  for  grand  larceny. 

It  a,>peared  in  evidence  tliat  Hinton,  a  gen- 
tleman about  seventy  years  of  ag-e.  kept  a  gro- 
cery, at  the  corner  of  (Mierry  and  Montgomery 
street  The  prisoners  came  to  the  shop,  and 
called  for  a  piat  of  beer,  and  wlnle  one  of  them 
was  cavilling  with  Hinton  concerning  the  pay. 
pi  obably  for  the  purpose  of  diverting  the  atten- 
tion of  tlie  old  gentleman,  the  other  lay  over 
the  counter,  and  reaching  his  hand,  suddenly 
snatched  ihe  watch  from  the  fob  of  Kinton,  and 
"both  the  prisoners  immediately  fled  out  of  tin: 
store. 

Hinton  pursued  and  cried  for  assistance,  and 
the  Mrisoncrs  were  hoon  after  apprelicnded.  It 
appeared  that  Williams  fled  into  a  shipyard  and 
hid  in  a  saw-pit,  from  whence  he  was  drawn  oui 
"by  a  young  man  named  Janjcs  Shcflield.  On 
being  brought  where  there  was  a  collection  of 
pe(>[)le,  Williams  dropped  the  watch  among  the 
crowd. 

Graham  contended  to  the  court  that  the  crime, 
disclosed  in  the  testimony,  merely  amounted  to 
grand  larceny.  Hinton  was  not  put  in  fear, 
and  no  personal  injury  was  inflicted  on  his  per- 
son. 

Hodman,  contra,  first  contended  that  in  order 
to  constitute  a  robbery,  it  was  not  necessary 
that  a  party  should  be  actually  put  in  fear,  pro- 
vided that  personal  violence  was  offered.  How- 
ever after  referring  to  an  authority  (2  East's  C. 
L.  p.  708)  the  counsel  admitted  that  it  was  ne- 
ce^sary,  either  that  some  struggle  should  have 
ensued,  or,  that  some  personal  injury  should 
liave  been  inflicted  on  the  owner. 

The  court  so  charged  the  jury  :  the  prisoners 
trere  found  guilty  of  grand  larcenj',  and  sen- 
tenced to  the  state  prison  for  five  years  each. 


FRAUD. 

DINAH  PERRY'S  CASE. 

1^0DMA>',  Counsel  for  the  Prosecution. 
N.  B.  Graham,  Counsel  for  the  Prisoner. 

^Vhere  V  represented  to  L  that  she  lived  with  N,  nnd  that 
she  would  take  an  article,  which  L  had  for  s"!-,  ■  onie  to 
IV,  her  mistress,  and  shortly  return  such  article,  oi  ihe 
money,  and  afterwards  she  returned  neither ;  and  it  ap- 
peared, that  at  the  time  P  iiiade  such  representations, 
she  did  not  liv  e  with  \,  it  was  held,  thatsucli  false  re- 
presentation, did  not  fall  within  the  statute  against  ob- 
taining goods  by  false  pretences. 

Th  -  prisoner  was  indicted,  under  the  statute, 
for  obtaiiiing  a  pair  of  shoes  of  George  Lee  by 
false  pretences  ;  and  the  indictment  alleged  thai 
the  prisoner  represented  that  she  lived  with  a 
IMi-B.  Newton,  who  sent  her  for  the  shoes. 

It  appeared  by  the  testimony  of  Lee  and  New- 
ton, the  witnesses  on  behalf  of  the  prosecution 
tiat  on  the  2yUi  of  September  last,  the  prisoner  \ 


came  to  thesbop  of  Lec,  in  Greenwicb-sfrcet/ 
and  called  for  a  pair  of  morocco  shor'S,  stating 
that  she  lived  with  Mrs.  Newton,  who  rcBided 
but  a  short  distance  from  Lec,  and  that  if  !>€ 
would  sutler  her  to  take  the  shoes,  she  would  car- 
ry them  to  her  mistress,  and  if  they  suited,  she, 
the  prisoner,  whould  return  the  monej,  other- 
wise the  shoes. 

The  prisoner  not  returning,  Lee  went  in  pur- 
suit, and  found  that  the  prisoner  did  not  live 
With  Mrs.  Newton,  but  had  cmbarkfd  in  a  sloop 
to  go  up  the  North  River,  and  he  took  the  fchoes 
from  her  possession. 

Graham  submitted  to  the  court  whether  the 
indictment  was  supported  ;  inasmuch  as  the  in- 
dictment stated  that  the  prisoner  represented 
to  Lee,  that  Mrs.  Newton  had  sent  her  for  the 
shoes,  w  hereas  no  such  proof  was  adduced. 

Rodman  contra. 

His  Honour  the  Mayor  charged  the  jury  that 
the  oflcnce  of  obtaining  goods  by  false  preten- 
ces, under  the  statute,  was  not  supported  by  the 
testimony  in  this  case.  This  was  not  a  false  re- 
presentation, against  which  ordinary  prudence 
could  not  guard.  Had  the  prisoner  made  use 
of  any  artifice  or  circumvention,  whereby  she 
had  obtained  the  property  on  the  credit  of  Mrs. 
Newton,  then  her  offence  would  have  come 
within  the  statute  ;  but,  according  to  the  testi- 
I  mony,  it  appeared,  that  by  a  resort  to  a  false- 
hood, merely,  the  prisoner  obtained  the  property 
on  her  own  credit. 

A  conviction  on  this  charge,  on  tho  testimony 
adduced  on  behalf  of  the  prosecution,  would  fur- 
nish a  precedent  in  similar  cases,  and  the  court, 
therefore, advised  the  jury  to  acquit  the  prisoner^ 

She  was  acquitted  by  the  jury. 

GRAND  I.ARCE.NY  MISDEMF AKOR. 

ZEXO  CARPENTER  AND  MARY  CAR- 
PENTER HIS  WIFE. 

Rodman,  Counsel  for  the  prosecution. 

WiisoN  N.  R.  Graham,  Counsel  for  the 
prisoners. 

A  prosecutor,  who  appears  before  the  court,  and  in  his 
relation  concerning  a  felony  coiiiniiti'  <J,  necessarily 
discloses  his  own  infamy,  will  be  recognized  by  Uie 
court  for  his  good  bfclia\iour;  and  all  witnesses  ap- 
pearing on  a  trial,  in  which  gross  corruption  is  mani- 
fested, who,  by  their  own  showing,  are  disorderly  per- 
sons, will  be  delivered  over  to  the  Police  to  be  dealt 
with  according  to  law. 

Mary  Carpenter,  during  the  last  term,  was  in- 
dicted for  grand  larceny,  in  stealing  a  pocket- 
book,  containing  $125  in  bank  bills,  the  proper- 
ty of  PatrickM'Eooy  ■  and  Zeno  Carpenter, 
and  the  same  woman,  were  indicted  for  keeping 
a  disorderly  house. 

On  the  traverse  of  these  indictments,  a  scene 
of  corruption  and  indecency  was  disclosed, 
which  we  forbear  to  present,  and  shall  con.ent 
ouroelves  in  laying  the  prominent  facts  before 
^  our  readers,  in  a  general  point  of  view.  Op 
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the  last  day  of  Au^ast,  during  the  nig;ht,  the  ; 
prosecutor  lost  h\s  money  al  a  house  of  ill  fame,  1 
at  Corlaer's-hook,  kept  by  Mary  Carpenter, 
who  had,  the  evening-  preceding,  invited  him 
there  from  another  hou^e  of  the  same  descrip- 
tion, in  the  neighborhood,  kept  by  one  Mrs. 
Hewson.  In  the  morning,  missing  his  money, 
the  prosecutor  went  to  the  room  of  Mrs.  Car- 
penter, who  opened  the  door,  and  the  prosecu- 
tor gave  an  account  of  his  loss  to  the  woman 
and  her  husband,  then  in  bed,  but  received  no 
satisfaction  from  either.  The  husband  pre- 
tended he  was  unwell,  and  did  not  wish  to  be 
disturbed. 

Testimony  was  produced  on  behalf  of  the 
prosecution,  but  from  a  verj-  impure  source, 
that  during  the  night,  Mrs.  Carpenter  came 
into  the  room  in  which  the  prosecutor  slept, 
and  stole  the  pocket-book  ;  and  the  next  day, 
after  a  search  was  instituted  by  the  prosecutor, 
she  offered  Jane  Austin  $3  and  a  silk  frock,  if  she 
would  not  expose  this  prisoner.  Counter  testi- 
mony, to  impeach  tlie  testimony  of  Jane,  was 
produced,  on  the  part  of  Mary  Carpenter, 
jrom  a  source  as  impure  ;  and  after  the  argu- 
ments of  counsel,  and  the  charge  of  the  court, 
the  jury  acquitted  Mary  Carpenter  from  the  fe- 
lony. 

The  same  testimony  was  produced  against 
the  two  defendants,  on  the  cha'-gc  for  keeping 
a  disorderly  house,  with  the  additional  fact,  that 
after  his  wife  was  apprehended  for  tlic  felony, 
the  husband  offered  to  pay  the  landlord  the 
rent  of  the  premises  hired  by  his  wife,  if  he 
(Carpenter)  might  be  permitted  to  take  away 
the  goods. 

Several  witnesses  wt  re  produced  on  the  part 
of  the  husband,  to  show  that  he  had  separated 
from  his  wife  some  time  ago,  and  boarded  at  a  | 
different  place. 

His  Honor  the  Mayor  charged  the  jury,  that 
if  they  believed  that  the  l.jsband  was  directly 
or  indirectly  concerned  in  this  establishment, 
it  would  be  their  duty  to  find  him  guilty. 

The  jury  immediately  found  both  defendants 
guilty. 

After  the  traverse  of  the  indictment  for  the 
felony  against  Mary  Carpenter,  the  court,  ob- 
serving that  the  case  disclosed  a  scene  o*'  gross 
corruption  and  indecency,  ordered  that  Patrick 
?4l'Eooy  be  recognized  in  a  sufficient  sum  to 
keep  the  peace  ;  and  that  three  witnesses,  sworn 
on  the  trial,  women  of  ill-fame,  be  delivered  iii;- 
roediately  to  the  Police,  to  be  dealt  with  accord- 
ing to  law. 

Zeno  Carpenter  was  fined  $20,  and  his  wife 
sentenced  to  the  City  Peniteatiary  one  year. 


SUMMARY. 

GRAND  LARCENY. 

Charles  Willis,  a  young  man  about  twenty* 
three  years  of  age,  was  indicted,  tried  and 
found  guilty,  on  two  indictments  for  grand 
larceny,  and  one  for  petit  larceny,  in  stealing* 
divers  articles  of  clothing,  to  the  amount  of 
about  $.330,  the  property  of  Daniel  Smith. — 
This  gentleman  kept  two  clothing  stores  in  this 
city,  and  the  prisoner  had  been  in  the  habit  of 
loitering  about  one  of  the  stores,  kept  by  a, 
young  man  with  whom  he  was  acquainted.  He 
had  frequented  the  store  about  eighteen  months, 
in  which  time  he  had  stolen  propertv  to  tlio 
amount  of  $1000,  or  more.  About  the  middle 
of  September  last.  Smith  having  put  the  goods 
contained  in  both  stores  into  one,  the  prisoner 
came  one  day  and  stole  a  pair  of  pantaloons, 
and  concealed  the  same  under  his  surtout. 
Smith  missed  the  article  and  charged  the  pri- 
soner with  the  theft  He  was  searched,  and  the 
pantaloons  taken  out  of  his  possession.  On  be- 
ing carried  to  the  Police,  he  voluntarily  made  a 
full  confession  of  his  stealing  the  other  pro- 
perty at  different  times. 

His  father  resides  at  New-Bnmswick,  ia 
New-Jersey,  and  his  sister,  who  is  said  to  be  an 
industrious  amiable  young  woman,  attended 
his  trial,  and  witnessed  the  miserable  situatioa 
of  her  brother,  at  which  she  was  much  affected. 

His  sentence  is  suspended,  and  we  under- 
stand he  is  to  be  sent  out  of  the  country. 

George  Waters,  on  the  night  of  the  9th  of 
September  last,  broke  open  the  store  of  Gabriel 
Tcmpkins,  of  the  town  of  Greensburgh,  West- 
chester county,  and  stole  dry  goods  to  the  a- 
mount  of  $'>o.  He  brought  them  to  this  city, 
and  represented  to  John  jM.  Lester,  that  he  had 
been  sliipwreckcd  on  Long-Island,  and  had  re- 
ceived the  goods,  which  were  taken  from  the 
bales,  as  his  wages.  He  told  several  other  ab- 
surd stories  about  the  goods,  which  were  takea 
out  of  his  possession.  The  owner  shortly  after 
appeared,  and  indentiued  a  number  of  the  ar- 
ticles. 

Hcnrrj  Johnson,  a  black,  in  the  latter  part  of 
last  month,  in  the  night,  stole  a  yoke  of  oxen, 
of  the  value  of  $160,  the  property  of  Martin 
Silber,  from  a  pasture  about  tv/o  miles  out  of 
the  city.  The  prisoner  drove  the  oxen  and  of- 
fered them  for  sale  to  John  Smith,  alleging 
that  he  had  brought  them  from  Stephentown. 
He  afterwards  drove  the  cattle  to  this  city,  an4 
tried  to  engage  a  butcher,  to  kill  and  dress  them, 
It  appeared  that  Smith  knew  the  cattle,  an4 
giving  information  to  the  owner,  the  prisoner 
was  pursued  and  apprehended. 

The  two  prisoners  last  named,  were  eack 
convicted  of  Grand  Larceny,  and  seatenced  to 
the  State  Prison  for  five  years. 
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Willla'Uif^rophy,  about  ten  days  before  his 
trial,  was  eii^ag-cd  by  William  Hume  to  take  a 
truuk,  containing-  tlic  clothes  and  otitcr  articles 
of  Hume,  of  the  value  of  from  the  eastern 
coflee  house,  to  a  vessel  in  wliich  Hume  was 
about  to  emhark.  Tlie  prisoner  obtained  pos- 
session of  the  trunk  and  carried  it  to  the  house 
of  one  Mrs.  Lovett,  and  broke  it  open  and  dis- 
posed of  a  numljcr  of  the  articles. 

Jane  Pmrcr.^  stole  divers  articles  of  clothing, 
of  the  value  of  $36,  the  property  of  Ansel  W. 
Ives,  on  the  15th  of  September  last.  She  was 
apprehended  by  Azcl  Concklin  a  constable,  and 
the  property  taken  out  of  her  possession. 

The  two  prisoners,  last  named,  were  convict- 
ed of  Grand  Larccoy,  and  with  Joim  Hammond, 
convicted  fast  term  for  the  same  offence,  each 
sentenced  to  the  State  Prisou  three  years  and 
A  day. 

PETIT  LAKCENY. 

Channccy  Lo/.cc,  John  Dutisman,  Francis  La 
Bant,  Jolm  an  Indian,  Tlioinas  lirundat^c,  An- 
drew Anderson,  Henry  ("l:irk,  Patrick  (.'urran, 
Titus  Hutler,  Thomas  Stanton,  Timothy  Tool, 
Kobert  Wilson,  Sally  Little,  John  Dowering-, 
Joseph  Harrini*'ton,  Matthew  Niven,  Ann  York, 
Sylvester  Stoddard,  George  Hudson,  John  Lo- 
lier,  Stephen  Johnson,  Susannali  Jonuson, 
Mary  Williamsou,  Nancy  Sherwood  and  Thomas 
Davis,  were  convicted  of  Petit  Larceny,  and 
the  first  sentenced  to  the  City  Penitentiary 
three  years,  the  second  eighteen  months,  the 
tbii'd  one  year,  the  nine  following  for  nine 
months  each,  the  seven  following  for  six  months 
each,  John  Lozicr  for  the  same  time  to  Bride- 
well, and  the  remainder  to  the  Penitentiaay  for 
shorter  periods  of  time  except  the  last,  who 
was  fined  $100,  and  to  stand  committed  until 
he  pay  the  fine. 

The  whole  anwjuut  of  time  for  which  the  con- 
victs for  tire  Penitentiary,  including  Alexander 
B.  Atherton,  were  sentenced  for  this  term,  is 
twenty  years  :  that  is,  the  City  have  the  labour 
of  twenty  persons  for  one  year  each,  or  6220 
days  work  for  the  public  ;  equal  to  about  $  J000. 

Thomas  Davis,  above  named,  is  a  lad  sixteen 
years  of  age,  and  was  represented  on  his  tria' 
as  the  pet  or  darling  of  his  mother,  and  as  being 
engaged  in  no  business  but  running  about  the 
streets. 

Parents,  read  the  following  account  of  this 
young  man  and  behold  the  awful  consequence 
of  an  undue  indulgence  of  children  in  idleness. 
May  you  prolii  by  the  example. 

The  Prisoner  was  indicted  for  Grand  Lar- 
ceny, in  stealing  a  pocket  book  containing  $13. 
72,  the  property  of  Joseph  La  Mott. 

It  appeared  by  the  testimony  of  La  Mott,  who 
is  a  mulatto,  and  as  we  judge  from  his  language 
a  French  West  Indian,  but  who  was  proved  to 
lie  a  man  of  good  character  and  industrious  | 


habita,  that  on  t)ie  25th  day  of  Scpten*3bcr  last| 
he  was  attending  an  auction  in  VchC-y  street. 

He  had  $20  in  his  pocket  book,  and  after  he 
had  purchased  an  Umbrella,  took  from  his 
pocket  book  $'i  in  presence  of  the  prisoner, 
gave  it  to  the  vendue-master  and  returned  the 
pocket  book  into  his  coat  pocket.  In  a  short 
time,  he  felt  some  person  cautiously  draw  out 
his  pocket  book,  and,  turning  suddenly  round, 
saw  the  prisoner,  near  him,  suddenly  put  his 
hand  into  tlie  fore  part  of  his  pantaloons.  La 
Mott  did  not  immediately  charge  the  prisoner 
>vith  the  theft,  but  kept  his  eye  fixed  on  him 
and  observed  every  bign  of  guilt  in  his  coun- 
tenance and  actions.  In  a  few  minutes,  the 
prisoner  tried  to  avoid  La  Mott  by  walkiug  off 
and  endeavouring  to  get  among  the  crowd  ;  hut 
La  Mott  followed  him  close,  and  observing  the 
pocket  book  under  the  fall  of  his  pantaloons, 
seized  it  and  took  it  out  ol  his  possession.  Kvea 
j  under  these  glaring  circumstances,  the  prisoner 
had  the  liardihood  to  deny  the  theft,  and  allege 
that  he  had  found  the  pocket  book. 

It  seems  that  he  refused  1o  follow  the  advice 
of  La  Mott  to  go  about  his  business ;  for  La 
Mott  having  g^iined  his  property,  was  not  anx- 
ious to  pursue  tlie  telon.  Some  of  the  by- 
standers, however,  learning  the  enormity  of  the 
prisoner's  conduct,  interfered,  and  he  was 
brought  to  the  police. 

Some  considerable  cfibrts  were  made  to  save 
the  pet  from  the  state  prison  ;  and  we  could  not 
observe,  but  with  utter  abhorrence,  the  attempt 
to  put  a  different  language  in  the  mouth  of  La 
Mott  in  his  acconnt  of  the  affair,  in  a  previous 
conversation  into  which  he  had  heen  designedly 
drawn,  from  tliat  in  which  he  spoke  on  the  trial. 
One  of  the  witnesses  sworn  on  this  trial,  who 
shall  be  nameless,  will  understand. 

The  reverend  gentleman,  Thomas  Mil]cr,who 
corroborated  the  relation  of  La  Mott  and  who 
had  advised  the  mother  to  take  care  of  that 
child,  deserves  our  unqualified  approbation.  A 
layman  who  hears  a  witness  like  tliis,  in  a  court 
of  justice,  give  a  true,  plain  and  impartial  rela- 
tion, without  favour  or  affection,  cannot  but  be 
impressed  with  a  veneration  for  the  sacred  char- 
acter of  a  divine. 

The  jury  believed  him,  they  believed  La 
I\Iott ;  but  leaning  on  the  side  of  mercy,  ac- 
cording to  the  recommendation  of  the  court, 
the  prisoner  was  found  guilty  of  petit  larceny 
only. 

Chauncey  Lozce,  above  named,  had  but  lately 
been  liberated  from  the  state  prison,  to  which 
he  had  been  sentenced  twelve  years  for  passing 
counterfeit  money.  Walking  along  one  of  the 
streets  in  tliis  city,  with  one  of  his  companions, 
he  suddenly  snatched  from  a  young  lad,  about 
sixteen  years  of  age,  a  pocket  book,  contain- 
ing ^9.75,  and  fled.  The  lad  pursued  and  cried 
for  assistance,  and,  at  length  overtook  the  ftlon^ 
and  carried  bini  tt>^tae  Pajice, 
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T'snrAhy  Tool,  a  Oiiserable  vagabond,  about 
•^ixty-five  j  ears  of  age,  came  to  the  house  of  a 
lady  ia  this  city,  and  begged  for  victual*.  Af- 
ter she  gave  him  the  victuals,  he  requested  per- 
mission to  sit  by  the  door  and  eat.  She  assent- 
ed ;  but  while  she  had  stepped  out  of  the  room, 
to  attend  to  some  other  matter,  the  prisoner 
stole  one  of  the  candlesticks  and  put  it  into  his 
wallet.  The  candlestick  was  missed  and  taken 
fi'om  his  possession. 

While  the  excellent  institutions  for  the  poor, 
provided  by  our  corporation,  exist,  vagrancy 
and  common  beggary  ought  not  to  be  encour- 
aged. 

False  notions  of  charity  may  ultimately  have 
the  effect  of  filling  our  streets  with  such  wretch- 
es as  are  allowed  to  straggle  through  the  prin- 
cipal cities  of  Europe.  Every  exertion  should 
be  made  by  our  police,  and  our  citizens  should 
aid  in  the  exertion,  of  preventing  such  disagree- 
able spectacles,  as  are  presented,  on  every  side, 
to  the  streets  of  London  and  Paris. 

Francis  La  Bant^  a  French  vagrant,  went  in- 
to one  of  the  cellars  in  Fly-market,  and  stole  a 
quarter  of  beef,  and  lugged  it  off  to  a  house,  at  , 
a  considerable  distance  from  the  market,  where 
he  saw  a  black  woman,  and  requested  permis- 
sion to  deposit  the  burthen  until  he  could  get  a 
ivheelbarrow.  By  inquiry,  the  butcher's  boys 
who  had  missed  the  beef,  traced  it  to  this  house. 
Application  was  made  to  the  police,  the  French- 
man was  seized  in  the  streets,  and  the  marks 
of  the  blood  and  tallow  of  the  beef  discovered 
on  his  coat. 

John  Boicerbig  and  Joseph  Harrington^  two 
boys  of  a  miserable,  squalid  appearance,  were 
indicted  for  grand  larce.iy,  in  stealing  a  horse  of  i 
the  value  of  $15  the  property  of  Thomas  Thomp-  j 
son.    The  horse,  being  rather  thin  in  Jicsh,  was  ! 
put  by  the  owner,  who  is  a  black  man,  on  the  j 
commons  above  the  new  powder-house  and  near  j 
Broadway.  The  boys  caught  the  poor  beast  and 
rode  him  to  their  dwelling  in  Henry-street,  pro- 
vided accommodations   and   procured  Doct. 
Lewis  Long,  a  celebrated  farrier,  to  administer 
the  requisite  medicine  for  his  recover}-.  They 
also  tried  to  sell  the  creature.    The  doctor,  a  ! 
black,  was  introduced  as  a  witness  on  behalf  of  ; 
the  prisoners,  and  excited  much  merriment.  It 
appeared  by  his  testimony,  that  the  boys  offered  j 
him  the  horse  to  ride  on  Long-Island,  on  a  visit  ) 
to  his  patients,  but  that  he  rejected  the  offer  on  ■ 
the  grounds,  that  the  horse  would  not  be  able  j 
to  carry  him,  and  even  if  it  did,  he  should  make  | 
so  ludicrous  an  appearance  on  RosinarJe,  that  ; 
the  boys  would  stone  him.    The  poor  creature 
was  so  low  that  he  was  beyond  the  skill  of  the 
doctor. 

The  boys  were  convicted  of  petit  larceny. 

Patrick  Curran,  witli  several  other  wrstchcs, 
during  the  last  month,  in  the  evening,  went  into 
the  house  of  John  Bogart,  a  poor  black  at  Man- 
hatten-Island,  and  obtained  leave  to  stay  during 
the  ni^ht.    Tlie  tiext  day  tliey  were  veiy  soli- 


citious  to  board  and  actually  steid  several  dayg^ 

promising  to  make  compensation  to  Bogart.- 
Watching  their  opportunity  in  his  absence,  they 
stripped  the  house  of  almost  every  article  whicb 
they  could  carrj  off.  Among  these,  there  was 
a  large  bible. 

When  the  prisoner  was  apprehended,  a  jack- 
et, stolen  as  aforesaid,  was  found  on  him.  He 
was  indicted  and  tried  for  grand  larceny,  but- 
convicted  of  petit  larceny  only. 

RECEIVING  STOLEN  GOODS. 

John  Hendricks  was  indicted,  tried,  and 
found  guilty  of  receiving  a  gold  watch,  of  the 
value  of  $110,  the  property  of  John  Richards, 
stolen  by  John  Hammond,  he,  the  defendant, 
knowing  it  to  have  been  stolen.  It  appeared 
that  Hammond  stole  the  watch  from  the  ship 
commanded  by  Richards,  and  carried  it  to  Hen- 
dricks with  whom  he  boarded,  and  informed  him 
how,  and  where  it  was  obtained. 

Hendricks  received  it,  and  concealed  it  under 
the  counter  of  a  grocery  store  which  he  kept, 
.  from  whence  it  was  taken  and  delivered  to  Rob- 
ert Philips,  one  of  the  police  officers. 

Hendricks  was  fined  $30,  and  imprisoned  one, 
month. 

MARINE  COURT. 

Before  HEXRY  WHEATON,  > 

ROBERT  SWANTON,  k  }  Esquires,  JustTceJ. 
JOHN  B.  SCOTT,  > 

SHAVING  ASSAULT  AND  EATTERF. 

PETER  DUFFIE, 

GEORGE    IMATHEWSON,  RICHARD 
CLARIS,    JAMES     M  NIGHT,  JOHJS^ 
M.'iRKWELL.  EDWARD  CRAW,  GEO 
JENKINS,  WILLIAM  ASKEW,  THOM.iS 
MAXWELL  &  DANIEL  MARSHALL. 
Caines,  Counsel  for  the  Plaintiff. 
Fay,  Counsel  for  t/ie  Defendants. 
The  captain  and  crew  of  a  vessel  on  the  high  seas,  have 
no  rii^ht  to  permit  or  excite  old  Neptune  to  shave  a 
passeng-er  and  iimnerae  hiia  in  a  tub  of  water,  contrarr 
to  his  will. 

This  was  an  action  of  assault  and  battery,  al- 
leged to  have  been  committed  on  board  the 
British  ship  Thomas,  of  Laiicaster,  while  on  the 
high  seas,  of  which  ship  IMathewson  was  the 
captain,  the  other  defendants  seamen,  and  the 
plaiutitF  one  of  the  passengers. 

It  appeared  that  the  ship  came  from  the 
chaJky  cliffs  of  Albion,  with  a  number  of  pas- 
sengers, and  arrived  on  the  banks  of  New- 
foundland. The  sons  of  the  deitv  who  rules 
the  wide  domain,  through  which  they  had  past 
in  safety,  with  joy  beaming  in  every  eye,  met 
and  conferred.  By  a  recurrence  to  ancient  le- 
gends, coeval  with  the  common  law,  and,  among 
them,  of  greater  validity,  it  was  found,  that  as 
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often  SIS  a  landsman  came  in  view  of  the  Banks, 
before  them,  lie  must  produce  a  bottle  of  old 
Cog-niac  or  rum,  as  an  acceptable  sacrifice  to 
Neptune. 

The  nature  of  the  sacrifice  was  explained  to 
the  landsmen,  and  the  greater  part  complied 
with  a  requisition,  sanctioned  by  immemorial 
u*age  ;  the  defendant  with  others  refused. 

Whereupon  the  seamen  invoked  the  God, 
with  sad  complaints  :  "  Oh  !  omnipotent  father, 
King- of  the  ocean,  behold  the  rebellious  sons  of 
Terra,  who  have  dared  to  intrude  mto  thy  do- 
minions, refusirig  to  bend  before  thy  divine  al- 
lar,  and  to  render  to  thee  an  accustomed  liba- 
(jou.  Their  beards,  Oh  !  father,  are  long,  un- 
couth and  indecent;  retained  by  them  in  de- 
fiance of  thy  laws,  and  in  derision  of  tliy  divi- 
uity.'* 

The  father  of  ocean  heard,  and  lifted  his 
awful  head  sublime  above  the  waves,  attended 
by  the  Tritons,  tha  Nereides,  and  all  the  daugh- 
ters of  the  azure  maiu. 

He  saw  his  children,  and  thus  responded  to 
Iheir  complaints,  through  a  brazen  trumpet, 
whose  reverberations  shook  the  distant  promon- 
tory of  Chapeau  rouge,  and  re-echoed  through 
tiie  spacious  bay  of  Flacentia  :  "  Carry  these 
impious  mortals  from  my  presence — behold 
tiicir  beards,  wliich  tUey  dare  to  retain  in  des- 
pite of  my  authority.    They  shall  be  shaved."' 

Sic  fata  sinaut." 

He  said,  and  taking  his  razor  and  shaving- 
box  from  his  car,  while  Ainphitrite  held  his 
horses,  he  seized  the  prow  and  ascended  by  the 
head-rails  into  the  lofty  ship.  His  presence  in- 
spired his  children  with  joy.  But  while  im- 
prarting  his  commands,  through  his  brazen 
trumpet,  to  tlie  crew,  the  larlsmen  below 
trembled.  "  Bring  hither  that  tub,  and  fill  it 
with  sea-water."'  'Tvvas  done.  "  Bring  forth 
the  long-bcarded  tribe  one  by  one."  The  com- 
mand was  obeyed ;  but  Duflie,  when  it  came 
to  his  turn,  was  inclined  to  be  refractory,  and 
resisted — But  who  can  resist,  when  Gods  com- 
piand  ? 

The  razor  used  by  his  godship,  was  manufac- 
tured in  the  caverns  of  jEtna,  by  one  of  the 
Cyclops,  from  an  iron-hoop  ;  and,  tiiough  some- 
what roagh  on  the  irdge^  did  good  business. 

Held  above  the  tub,  DuMe  underwent  the 
ppcration  with  streaming  eye,  while  the  most 
unsavoury  smell  from  the  lather  entered  his 
liostrils.  As  soon  as  the  office  of  the  razor  was 
accomplished  and  the  airful  oath,  which  binds 
ewea  Gods  above,  was  administered,  the  tab 


below  received  him  :  the  ceremonr  was  doncs 
and  the  God  descended  into  the  bosom  of  the 
"  vasty  deep." 

It  appeared  that  a  lady  passenger,  named 
Ann  Jones,  was  subjected  to  the  samcccremo- 
n\,  the  humor  of  which  was  enjoyed  by  Du/Rc, 
in  common  with  the  others.  Markwell  pcrsoo- 
.iied  IS'eptune,  and  the  captain  acted  in  the  ca- 
pacity of  an  a-^sistant  to  the  deity,  and  was  aid- 
ing, abetting  and  assisting  in  tlje  ceremony.* 

After  the  arguments  of  the  counsel,  Mr.  Jus- 
tice Swanton  charged  the  Jury,  that  it  was  the 
duty  of  the  master  of  a  ship,  to  treat  bis  passen- 
gers with  attention  and  pohteness.  The  cap- 
tain stood  in  the  same  relation  to  the  passen- 
gers, as  a  master  of  an  Inn  or  Hotel  did  to- 
wards his  guests.  Having  the  superintendancc 
of  his  vessel,  the  law  had  invested  the  captain 
with  the  authority  necessary  for  preserving- 
peace  and  good  order. 

On  this  occasion,  the  captain  not  only  failed 
in  treating  the  plaintilT  with  a  becomingdeco- 
rum,  but  coutitenanced,  and  actually  had  some 
agency  in  the  injury,  charged  in  the  declaration. 
The  conduct  of  the  defendants  towards  the  plain- 
tiff, was  highly  reprehensible.  After  taking  in- 
to consideration  the  wounded  feelings  of  the 
plaintilTon  the  one  hand,  and  the  circumstances 
of  the  defendants  on  the  other,  it  would  be  the 
duty  of  the  jury  to  render  such  a  verdict  as 
they  considered  just  and  e(piitable. 

The  jurv  rendered  a  verdict  in  favor  of  the 
plaintiir,  for  $  40. 


*  Whenever  a  vcs-cl  arrives  on  tlit  Kquator  or  any 
remarkaljlo  head-land,  where  the  raw  hands  and  pas- 
senfrersoii  boanl  have  not  been  Ix-fore,  the  seamen,  ac- 
cording to  an  old  usa^r,  frequently  proceed  to  the 
ceremony  of  shaving,  which  is  thus  performed  :  One  of 
the  trew,  who  is  the  best  calculatetl  for  drollery,  is  ha- 
bited in  a  fantastic  ridiculous  manner,and,w  i(h  a  .«p«'aking 
trumjiet  in  his  hand,  personates  old  Neptune.  He  goes 
forward  to  the  bow  of  the  vessel,  while  those  who  are  to 
be  shaved,  are  kept  below,  and  descends  until,  perhaps, 
he  reaches  the  water,  and  from  thence  a?cends  on  deck, 
protending:  to  have  emerged  from  the  ocean.  He  hail» 
the  crew  with  his  trumpet;  answer  is  made,  and  mutual 
congratulations  pass  between  his  godship  and  the  old 
seamen.  He  proceeds  to  order  the  requiiite  appaiatus 
for  shaving,  which  generally  consists  of  a  piece  of  iron- 
hoop,  a  composition  for  latiier  made  of  slush  and  other 
offensive  matters,  and  a  tub  of  water.  The  pei-sons  who 
are  to  be  shaved,  are  then  brought  on  deck,  one  by  one, 
blindfolded.  Those  who  have  treated  well,  are  shaved 
lij^ht,  while  those  who  are  refractor}  ,  are  shaved  hard. 
After  shaving,  his  go<!ship  proceeds  to  swear  the  novice 
to  divers  singular  observances,  one  of  which  is,  that  he 
"  will  never  eat  brcrwn  bread  wlienhe  can  get  whit*?." — 
The  one  shaved,  is  then  either  immersed  in  a  tub  of  wa- 
ter, or  has  a  bucket  full  from  above,  poured  onbia  hea^^- 
aad  the  froUc  ends. 
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AT  a  COURT  of  GENERAL  SESSIONS  of 
the  Peace,  holden  in  and  for  the  City  and 
Coun  y  of  New-York,  at  the  City-Hall  of  the 
scud  <  ity,  on  M  mday  the  4th  of  J\^ovemhei\ 
in  tlic  year  of  our  Lord  one  thousand  eig-ht 
buadied  and  sixteen — 


The  Honourable 

JACOB  RADCLIFF,  J\Iayor. 
JOMN  B.  COLES,  and  \ 
JONAS  MAPES,  ( 
JOHN  RODMAN,  District  Attorney. 

Macomb,  Clerk. 


Aldermen. 


GRAND  JURORS. 
Abraham  Franklin,  Foreman. 
Abraham  Bloodgood,Ephraim  Conrad, 


Caleb  J.  Ward, 
Matthias  Bruix, 
Thomas  Irvine, 
James  Amory, 
D A.MEL  B.  Dash, 
James  H.  Hamilton, 


John  P.  Anthony, 
Robert  P.  Bell, 
Benjamin  Brewster, 
Isaac  Mainard, 
William  Dodge,  jun. 
John  Graham, 


Samuel  F.  Randolph, William  Howard. 
Joshua  Hyatt. 


conspiracy. 
JOHN  STORM'S  CASE. 
Rodman,  Counsel  for  the  prosecution. 
N.  B.  Graham,  Counsel  for  the  dffondant. 
A  combination,  agreement,  or  unfit  rstanding-,  between 
tu'o  or  more  persons,  to  perpetrate  a  crime,  whether 
such  crime  is  committed  or  not,  i?  a  conspiracv. 
It  seems  that  a  general  nudei-standin2:  between  two  or 
more,  to  rob  or  defraud  others,  witliout  reference  to 
the  particular  act  laid  in  the  indictment,  is  sufficient 
to  support  the  charge. 
Such  confederacy  need  not  be  exprc;?ly  proved,  but  may 
be  inferred  by  the  jury,  from  the  whole  circumstances 
of  the  case. 

The  defendant  was  indicted  with  John  Vin- 
cent and  others,  for  conspiring-  to  defraud  and 
rob  Georg-e  W.  Hallick  of  his  money. 

It  appeared  in  evidence,  tliat  on  the  evening- 
of  the  31st  of  October  last,  between  nine  and 
ten  o'clock,  Hallick,  then  a  stranger  in  the 
city,  who  boarded  in  Moore-street,  near  White- 
hall, was  walking- w-ith  another  in  Hcury-street. 
\  inccnt,  with  several  other  of  his  companions, 
was  standing  on  the  side  walks,  and  came  up 
to  Hallick,  and  very  familibtrly  accosted  him, 
by  saying-  "  We  have  been  looking  foryovi  the 
ivhole  evening- ;"  and  asked  him  how  he  did,  as 
if  he  had  been  a  particular  acquaintance. 

Hallick,  not  understanding-  the  ways  of  the 
city,  as  he  expressed  it  on  the  trial,  entered  in- 
to a  conversation  with  Vincent  and  Kis  com- 


I  panions,  and  informed  them,  that  he  was  then 
I  on  his  way  to  Vv  hitehall,  where  he  boarded. 
They  also  said  they  lived  at  Whitehall^  and 
were  then  on  their  way  to  that  place.  On  their 
way  down,  Hallick  proposed  to  the  others  to 
stop  at  a  grocery,  then  open,  and  get  som  tliirg- 
to  drink  :  the  others,  however,  proposed  to  call 
on  John,"  (meaning  the  defendant,)  who 
was  a  clever  fellow,"  as  they  said,  but  whose 
store  was  then  shut  and  no  light  within. 

They  then  stopped  at  the  house  of  the  de- 
fendant,atthe  corner  of  Henry  (SiMarket-str.'et, 
who  rose  from  his  bed  aiKl  let  them  come  in. 

He  lighted  a  candle,  brought  it  into  the  store, 
and  went  into  another  room.  Vincent  then 
went  behind  the  counter  and  drew  the  liquor, 
which  was  drank  by  those  present,  among 
whom,  there  was  a  person  called  by  Vincent 
and  the  others,  "  Jackey  on  the  green." 

Hallick  took  out  his  pocket-book  which  con- 
tained $'15,  to  pay  for  the  liquor,  and  Vincent 
took  the  change  for  the  bill  g-iven  by  Hallick, 
out  of  the  drawer.  It  appeared  that  the  bill 
g-iven  in  change, was  either  torn  or  not  good,  and 
while  Hallick  and  Vincent  were  conversing  on 
the  subject  of  the  change,  Vincent  suddenly 
swept  the  light  and  the  pocket-book  of  Hallick 
off  the  counter  :  the  light  was  extinguished  and 
Vincent  fled  into  the  room  in  which  Storm  slept 
with  the  pocket-book,  and  from  that  room  into 
a  back  yard. 

Hallick  pursued  him,  and  found  that  Storm 
was  then  just  getting  into  bed,  and  Vincent: 
was  not  to  be  found.    He  informed  Storm  of 
the   villainy,   but  received    no  satisfaction. 
"  Jackey  on  the  green,"  and  the  others  had! 
decamped  when  Hallick  returned  into  the  store, 
and  Hallick  and  his  companions  left  in  the  dark 
to  their  own  reflections.    They  thought,  upon 
I  the  whole,  that  it  was  better  for  thera  not  to  be 
I  there,  and  Hallick  returned  moneyless  toWhite- 
j  hall. 

j  The  next  day,  after  some  considerable  diffi- 
j  culty  in  finding  the  pl-ace,  Hallick  and  a  friend 
I  vrent  to  the  house  of  Storm,  who  declared,  that 
j  he  knew  nothing  concerning  the  imposition 
i  practised  on  Hallick  the  preceding  evening, 
and  even  denied  his  having  been  at  the  store. 

On  being  carried  to  the  police  office,  he  ad- 
mitted that  Vincent  showed  him  the  pocket- 
book  the  preceding  evening,  in  which  there 
were  $8,  and  that  Vincent  staid  at  his  house  aJl 
night. 

Graham  insisted  to  the  court  and  jury,  that 
in  this  case,  no  act  had  been  shown  on  the  part 
of  the  defendant,  in  depriving  Hallick  of  his 
money,  nor  was  it  shown,  that  the  defendant 
ever  confederated  with  Vincent  aad  the  others, 
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io  perform  any  illegal  act  whatsocrcr.  The 
money  was  stolen  In  Vincent,  without  any  par- 
ticipation  with  tlic  defendant.  ; 

Ilovlman  contended  that  to  constitute  a  con- 
spiracN ,  an  overt  act  need  not  be  shown,  and 
tliat  if  the  jury  believed  iVom  the  whole  cir- 1 
ciunslances  of  the  case,  lli-it  there  was  either! 
a  coKihination  brlween  \'inc<'nt  and  the  de- 
fendant to  rob  llallick  of  lhi:i  money,  or  a  g-ene- 
ra!  understandin^j  between  thetn,  to  rob  or  de- 
fraud generally,  it  Wijuld  be  the  duty  of  the 
i^iry  lo  fuid  the  defendant  p;uilty.    He  cited  1 
iSturkie's  Criin.  plead.  144        in  support  of  his  ] 
ar<:^nn)ent. 

/•//  the  cout  ly  delivered  by  his  Honour  the 
mayor  : 

(icntlcmcn  of  tlic  jury,  tiic  ofTence  of  which 
Ihe  defendant  is  char^^ed  in  this  indictment,  is  a 
<:on.s[)iracy,  which  consists  in  combining^  or  con- 
federating" with  otliers,  for  the  purpose  of  doing 
an  illeg-al  act,  whether  such  act  be  consumma- 
ted or  not. 

For  the  purposes  lliereforc  of  tins  trial,  it  Is 
immaterial  whether  the  defendant  were  in  fact  | 
r.onccrned  in  the  felony.  The  principal  intpiiry  | 
m  this  case,  is,  whether  there  was  n  combina-  } 
tion  or  confederacy  between  Vincent  and  the 
defendant,  lo  deprive  Hallick  of  his  money,  in  ! 
the  manner  stated  in  the  testimony,  or  a  general 
understanding  between  them,  to  rob,  steal  from,  , 
or  defraud  others.    This  confederacy  or  under-  , 
rjtaiiding  may  be  inferred  by  the  jury,  from  the 
whole  circumstances  of  the  case.  I 

The  material  facts  proper  for  the  considera-  \ 
tion  of  the  jury,  appear  to  be  the  following-. 

1.  Vincent  was  an  inmate  in  the  house,  ap-  ; 
•poarcd  to  be  well  acquainted  with  the  defend-  I 
ant,  and  assumed  the  management  of  the  busi-  ' 
uess  iu  the  store. 

2.  In  the  morniDg-,  after  the  theft  was  com-  , 
tnitted,  the  defendant  denied  thai  Hallick  had  j 
been  tijcre  the  preceding  evening,  and  pre-  | 
tended  that  he  knew  nothing  of  the  transaction.  \ 

3.  His  admissions  in  the  police,  detailed  in 
the  testimony. 

His  honor  here  recapitulated  the  facts  and  cir- 
cum^taDcea,  and  charged  the  jury,  that  if  they  : 
believed  that  the  defendant  did  combine  or  con-  \ 
feuorate  with  Vincent,  to  do  the  par*'cular  act  j, 
charged  in  the  indictment,  or,  that  there  was  jj 
a  general  understanding  between  them  to  de-  |j 
fraud,  it  would  be  the  duty  of  the  jury  to  find  !, 
the  delcndnnl  guilty.  jl 

He  was  found  guilty,  and  on  the  last  cay  of  j 
tiie  term,  was  sentenced  to  the  city  peniten- 
tiary three  years.    The  court  observed  on  pas-  | 
sing  sentence,  that  from  previous  trials  in  tliis  I 
<^onrt,  and  from  other  sources,  the  court  had  j 
f^atisracioriiy  ascertained,  that  tlie  bouse  of  the  | 
defendant,  was  a  general  resort  for  many  who  j 
had  been  concerned  in  the  commission  of  crimes :  I 
and  that  tlie  defendant  had  been  in  the  habif 
of  aiding,  abetting  and  assisting  those  persons 
in  their  unlawful  conduct. 


ro-N-sl'IU  A;  i  . 

JOHN  ALEX  ANDF.R  KENNEDY  L  niCH- 
AKJJ  IJ.  .SWJM'S  CAHE. 
KoD.MAN,  Counsel  for  the  prosecution. 

Voiiii^  iiKin,  attend,  and  l«.arn,  in  \Uc  followint:  ca^c,  tli  • 
wn  tt  hid  condition  of  puilt.  Two  yo'H'?  men,  in' 
niiit»;  cf»mpanion»,  |xj^M'sse(l  of  uncomrrion  udvanlu^* 
wif  kedl_\  roiixpirp  to  rol>  a  s>lorc  -.  lli«  v  enter  in  lli<- 
nij^ht,  aiirl  ni'  i  t  dit«  i  lion  in  tlic  very  (  nfron*  They 
lly,  bill,  in  iiliirni  snid  (rppi<lation,  h^ve  l)chind  them 
ail  evidence  of  tin  ir  tuilt.  Found  in  tliesU  t«  t,  one  ot 
the  culprits,  trenril^lin?  with  conw  ioU)»  t^'iilt,  disclose* 
hi!)  own  turpitude  and  iliiit  of  liis  «  t»ini)aiiion.  Kath  en- 
deav(jiir,  to  ca-t  tin-  (jdiiini  on  his  l«  llow.  With  not  a 
ray  of  hojw;  Ix  f>,re  tli<  in,  Uuy  plead  guilt)  ,hurr^  from* 
pul)lic  tnljuiia!,an<l  tlnouf^h  the  intcipOMtion  olfrimds, 
call  on  the  court  for  oicit)  .  1  he  stern  di  inan.U  ot  ju«- 
tice  niuit  .satisfied,  and  they  are  n  quired  to  l«jok  to 
another  tribunal  for  men  y.  Slandinj;^  before  the  bar  in 
;nc-en(  e  vt  ihi:  wea  ld,  arravefl  by  tlie  i-ideof  llie  nH  an- 
tst,  and  the  most  abaiuloned  ol"  niankiml,  the  s.-iit<  ik  e 
of  the  crnirl  is  jjronouin  ed.  ^  otiiiii;  man,  it  is  lor  _\  our 
iiintnii  tion  tlie  court  !»pi  aks,  and  the  K»'<  oifier  exhibiti* 
(o  )our  view,  in  dark  shadis,  the  | -if  lure  of  crime. 

The  defendants,  young  men  about  twenty  one 
vears  of  age,  of  good  external  appearance,  on 
their  arraigtiment  pleaded  guilty  lo  an  indict- 
ment for  rf)nspiring  to  enter  the  store-house  of 
David  Dunham  and  Hngh  Auciiincloss,  for  thd 
pur|)0se  of  stealing  their  money  and  goods,  and 
in  pursuance  of  such  conspiracy,  acttially  en- 
tering the  said  store,  on  the  night  of  the  lifth  of 
iNovember  instant. 

It  af)|)earcd  from  the  examination  and  other 
documents  thereto  attached,  that  previous  to 
the  fiftii  of  November,  the  store  of  Dunham  and 
Auchincloss  auctioners,  at  1  "jO  Pearl-stroel,  had 
been  entered  bv  some  person  or  pers<ms  un- 
known, and  money  and  goods  of  an  idconsider- 
able  amount  taken  therefrom. 

For  the  purpose  of  discovering  the  pri-pclra- 
tors  of  this  villany,  Edwin  Williams  and  John 
Drccn,  two  young  gentlemen  who  attended  the 
store,  remained  therein  for  several  nights;  and 
at  about  eleven  o'clock  of  the  night  laid  in  the 
indictment,  the  delcndants  were  heard  entering 
the  store  through  the  lower  floor  back  windows. 
Williams  and  Breen  thereupon  rose  from  bed, 
went  down  stairs  and  found  the  defendant^., 
and  endeavoured  to  secure  ihom.  A  scuHlc 
ensued  and  the  watch  was  called,  but  the  de- 
fendants escaped  with  the  less  of  their  hats 
which  were  left  behind.  A  crow-bar  with  which 
they  entered,  was  aUo  found  iu  or  near  the 
stoic.  An  alanu  was  made  and  a  short  time 
after  tlie  defendants  had  escaped,  Mr.  Dun- 
ham, one  of  tlie  owners  of  thc^tore,  discovered 
Kennedy  at  the  corner  of  Wall  and  Nassau-st. 
without  a  hat,  and  immediately  recognized  him. 
On  being  brought  to  the  police,  the  defendants 
made  a  full  disclosure  of  the  nefarious  project 
in  which  they  had  been  engaged,  but.  as  is  the 
wretched  coi>dition  of  guilt,  endeavoured  to 
criminate  each  other.  Kennedy  said  that  Swim 
had  persuaded  him  to  enter  the  store,  and  Swim 
made  the  same  accusation  against  his  coadjutor. 
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It  further  appeared  Irom  the  examination,  that 
the  defendants  boarded  in  ^^'ater-street,  and 
slept  in  the  same  bed.  Kennedy  was  a  elerk  ir; 
the  store  of  Quackenbcs  and  Rapelye  in  Pearl- 
street. 

We  understand  that  a  petition,  signed  by 
several  respectable  g-entlemen,  was  presented 
to  the  court,  for  the  purpose  of  obtaining  a  sus- 
pension of  tlie  sentence  of  the  defendants,  that 
mercy  might  be  extended  to  them.  Do  not 
these  g-entlemen  know,  that  the  safety  of  the 
community  is,  and  ought  to  be  with  courts, 
paramount  to  any  other  consideration  ?  The 
public  has  a  right  to  be  protected  against  the 
depredations  of  villains,  however  respectable 
their  connexions  may  be.  What  diirerence  is' 
it  to  the  sufferer,  whether  his  pocket  is  picked 
by  a  negro,  or  the  son  of  General  Lingan  ? 

On  the  last  day  of  the  term,  tlio  prisoners 
were  brought  to  the  bar  to  receive  sentence, 
with  above  twenty  others,  among  whom  we  ob- 
served, a  number  of  black  and  white  vagabonds, 
the  very  dregs  of  society. 

By  the  courts  in  pronouncing  sentence,  de- 
livered by  his  honour  the  Mayor. 

You  John  Alexander  Kennedy,  and  Richard 
B.  Swim,  have  been  convicted  of  conspiring  to- 
gether, to  enter  the  store  of  David  Dunham 
and  Hugh  Auchincloss,  with  the  intention  of 
plundering  it  of  money  and  goods.  Frequent 
thefts  had  been  committed  in  the  same  store  ; 
persons  were  placed  therein  fur  the  purpose  of 
watching,  and  you  were  detected,  having  ac- 
tually entered  the  store,  by  means  of  a  crow- 
bar, in  the  night.  Had  this  been  a  dwelling- 
house  instead  of  a  ^-tore,  your  offence  would 
have  been  burglary,  which  would  have  subject- 
ed you  to  imprisonment  in  the  slate  prison  for 
life: 

Under  the  peculiar  circumstances  of  your 
case,  the  offence  of  which  you  have  been  con- 
victed is  of  a  very  serious  nature,  and  requires 
a  punisliment  adequate  to  is  enormity. 

You  are  young  men  just  entering.on  life,  and  I 
the  court  is  informed  that  your  connexions  are  \ 
respectable.    Tiiat  you  should  stand  at  this  bar  i 
in  the  awful  situation  of  convicts,  awaiting  the  | 
sentence  of  the  law,  is  much  to  be  lamented,  j 
On  this  occasion,  public  expectation  is  excited,  jj 
and  it  is  hoped,  that  the  example  about  to  be  j| 
made  in  your  case,  will  be  a  salutary  lesson,  to  ,,' 
young  men  of  your  age,  in  deterring  them  from  '\ 
the  commission  of  similar  offences.    One  of  the  |i 
prinrinal  objects  of  punishment  is  public  exam- 
r.lc  :  and  when  young  men  in  the  situation  in 
life  vvherein  you  have  been  placed  and  might 
kavG  stood,  with  the  advantage  of  respectable 
frienJs,  become  the  objects  of  punishment,  the 
example  is  more  impressive  than  in  those  cases 
of  punishment  inf.icted  on  common  offenders.  ! 

Every  criminal,  whatever  his  situation  in  life,  ' 
or  connexions  may  have  been,  when  convicted,  ! 
is  placed  on  an  equal  footing  ;  and  it  would  be  ' 


a  stigma  on  f-»i;r  svsfrm  of  iuri^*">r 
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the  guilty  be  suffered  to  go  unpuished,  be 
cause  his  friends  are  respectable. 

It  now  remains  for  the  court  to  discharge  the 
painful,  but  imperious  duty  of  passing  sentence 
on  you.  The  sentence  of  the  court  is,  that 
j  you  John  Alexander  Kennedy  and  Richard  B. 
Swim,  be  imprisoned  in  the  city  penitentiary 
each  for  the  term  of  three  years. 


BIGAMY. 

NANCY  WALWORTH'S  CASE. 
Rodman,  Counsel  for  the  Prosecntion. 
CAl^•Es  ^  WiLSOx,  Counsel  for  the  Defendant, 
In  a  prosecution  against  a  woman  for  iMgramy,  evidence 
of  barbarous  tr.'atnicnt  by  the  first  husband,  before 
tlie  marriage  with  the  second  took  ph)ce,  is  inadmissi- 
ble, but  will  be  received  by  the  court,  in  mitigmion  ct 
her  punishmoiit. 

The  defendant,  a  woman  of  decent  appear- 
ance, about  thirty-fi^e  years  of  age,  was  in- 
dicted for  bigamy.  The  charge  contained  in 
the  indictment  was,  tliat  on  the  10th  day  of 
March,  1804,  the  defendant  married  Joseph 
Walworth,  and  afterwards  to  wit,  on  the  25th 
day  of  December  1815,  married  Timotjjy  Cor- 
win,  the  said  Joseph  then  being  alive,  contrary 
to  the  form  of  the  statute. 

It  appeared,  by  the  testimony'  of  Thom.as 
Harris,  a  very  respectable  witness,  that  the 
maiden  name  of  the  defendant  "was  Nancy 
Mitchell,  and  t'lat  she  was  a  young  lady  of  an 
excellent  character.  She  was  married  to  Jo- 
seph Walworth  about  tAvclve  years  ago,  by  tlic 
Rev.  Daniel  Smith,  a  clergyman  in  this  citj^^ 
since  deceased.  She  had  three  children  by 
Wal^vo-'M,  one  of  whioh  is  dead.  Five  years 
ago  last  May,  Walwortli  absented  himself  from 
his  family,  and  went  into  the  state  of  New- 
Jersey  ;  occasionally  j-eturtiing  to  this  city  to 
harrass  and  break  up  the  family  of  his  wife, 
wiio  had  hired  a  tenement,  and  lived  with  her 
sister.  This  he  effected  several  times.  While 
the  defendant  lived  with  Walworth,  she  used 
frequently  to  come  to  the  house  of  Harris,  for 
refuge  and  protection  from  the  barbarous  treat- 
ment of  her  husband.  The  child,  last  above- 
mentioned,  was  brought  to  the  house  of  Hai  ris, 
by  the  mother,  and  the  marks  of  violence  by 
the  fingers  of  a  man  were  perceptible  on  its 
tliroat.  The  witness  was  then  informed  by  the 
mother,  that  this  violence  to  the  child  was  in- 
flicted by  the  father.  Pie  had  been  apprehend- 
ed and  confined  several  times  by  the  police,  fop 
cruelty  to  his  family. 

Before  the  introduction  of  this  testimony  of 
the  conduct  of  Walworth  to  the  defendant, 
Rodman  objected  thereto,  and  it  was  decided  by 
the  court  to  be  inadmissible.  The  court,  how- 
ever, said,  that  should  the  defendant  be  found 
guilty,  they  would  receive  her  afTulavit,  or  that 
of  any  other  person,  relative  to  the  cruel  treat- 
ment by  her  husband,  in  mitigation  of  her  puur 
i'  b.mcnt.    The  testimony,  however;  m  relation 
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totho  conductor  (lie  husband,  was  brought  in 
coJInterally,  :is  uhuvn  stated. 

The  Ilt  v.  .lo'.in  W  illiams  was  called,  on  bo- 
half  of  the  pro'^ccuiioM,  to  j)rovc  the  second 
innrritg-e.  This  g-enlloman  stated,  that  he 
maiiied  a  woman,  nanied  Ann  Walworth,  to 
Timothy  ( "oi-win,  last  (  hrisfmas,  in  presence  <il 
JReubnii  Hunt  and  Hannah  Watson,  who  de 
clared  her  to  ho  a  widow.  Mr.  Williams  did 
rot  recollect  her  countenance,  and  did  not 
know  that  the  defendant  was  the  same  woninn. 

Neither  Hunt  or  Watson  were  present  at  the 
trt  il  ;  though  it  was  stated  by  the  prosecutor, 
that  Mrs.  Hunt  iiaJ  been  subpa*nied  to  at- 
tend. 

The  husband,  Walworth,  appeared  in  court 
as  (he  prose.'.. ilor.  and  appeared  very  oilicious, 
and  anxious  fortljc  conviction  of  his  wife.  He 
called  on  a  uurnber  of  witnesses,  chicHy  wo- 
men, to  prove  that  she  lind  cohabited  wiili  Cor- 
win,  or  had  acknowledged  to  lIic  witnesses 
the  second  marriage  No  witness,  however, 
cstabli^ihed  either  of  these  facts  ;  nor  was  it 
«l)own  that  the  defendant  ivas  the  same  pei-son 
wh.j  iras  married  by  Mr.  Williams,  on  Christmas 
last.  The  prosecution  was  therefore  abandon- 
ed. 

If  the  defond:int,  in  trnih,  was  the  same  per- 
son married  to  C'oruin,  her  conduct,  altliough 
not  strictly  justiliable,  admits  of  much  extenua- 
tion. 

Husbands  should  reflect  that  wix^es  have 
their  rights,  and  beware  tiiemselves  of  first  vio- 
lating the  marriage  covenant.  The  wife  should 
be  treated  with  love  and  tenderness  ;  and  hus- 
bands would,  generally,  meet  with  the  same 
treatment  in  return  :  for,  with  all  the  caprices 
and  foibles  of  that  sex,  ingratitude  is  not  a  trait 
in  their  character. 

From  the  commencement  ofth'  matrimonial 
union,  each  party  should  be  actuated  by  a  mu- 
tual spirit  of  concili.ition  towards  each  olher. — 
The  one  should  endeavour  to  bear  with  the  fail- 
ings of  the  other,  and  to  reclaim  by  methods 
mild  and  engaging.  To  render  the  marriage 
stale  truly  happy,  a  sentiment  of  exalted  res- 
pect, of  friendship  and  love  should  be  cherished 
in  the  bosom  of  each  towards  the  other,  and 
should  glow  with  equal  fervour. 

But  when  a  wretch,  {he  deserves  not  the  en- 
dearing name  of  husband)  incited  by  baneful 
passions,  or,  deranged  by  the  draught  of  intox- 
ication, still  more  baneful ;  forgetting  his  duty 
towards  his  family,  treats  the  companion  of  his 
bosom  with  neglect,  morosenoss,  or  brutality, 
theu  adieu  to  peace,  and  comfort,  and  domestic 
harmony-  The  wife  may,  indeed,  continue 
with  her  family,  to  prevent  its  destruction  ;  but 
with  a  heart  broken,  Or  depressed  by  sorrow  : 
or,  if  driven  to  a  state  of  desperation,  bv  the 
cruel  conduct  of  the  husband,  she  abandons 
him,  and,  w^ith  her  helpless  offspring,  casts  her 


disastrous,  and  ticf^ucnt;/ productive  ol  uttci 
ruin  to  the  family. 

Tiius,  this  iiobiL;  in'  titution  of  niarriag^e,  cel- 
ebnit(  d  tu  the  davs  of  the  primeval  iunocencc 
of  rfr.m,  in  the  bowei-s  of  Eden,  and  afiei  wardi- 
graced  by  the  presence  of  the  .Saviour  in  Cana, 
Ix  comes  abused  aud  degraded,  and  its  pruuary 
of»ic(  ts  defeated.  Hence  the  bachelor  scofi:^, 
and  the  libe.tine  derides;  and,  by  a  sophism 
natural  to  the  mind,  argue,  frum  the  abuse, 
agaia^l  the  utility  of  the  iustiLution. 


self  on  the  genero&ity  of  her  friends,  the  world,^ 
a  «tranger^  the  consequences  are  forevef 


ROUBKUr. 

PETER  DEMP.sEY'S  CASE. 

RonMA.N,  Counsel  for  the  prosecution. 

Price,  Counsel  for  Ike  prisoner. 

A  strange  wom/tn,  conlVdorate  with  a  robber,  induced 
ail  unwary  cili7,«n  to  accompany  her  inlo  a  place,  fa- 
vourable to  the  d<  !.i;r|is  of  her  coadjutor,  liy  exer- 
cisiiiff  coninion  civ  ility  towai-ds  her,  Uie  ciliien  hazard- 
ed his  life  and  jjroperty. 

The  prisoner  was  indicted  for  a  robbery, 
committed  on  the  IlJth  day  ol  October  last,  oa 
IJenjamin  ('.  Gale,  by  taking  from  his  posses- 
sion, forcibly,  a  gold  watch,  chain  and  key,  of 
the  value  of 

Mr.  Gale  stated,  in  his  testimony,  that  early 
in  the  evening  ol  the  day  laid  in  the  indictment, 
being  considerably  indisposed,  he  was  walking 
up  Broadway,  and  about  opposite  the  Ho.^]titai,a 
woman  well  dressed,  in  black,  and  ap|»arentJjr 
of  genteel  deportment,  accosted  hirn,  and  said 
that  she  had  been  to  an  upholsterer  in  Nassau- 
street  on  some  busiiicss,  where  she  had  beea 
detained  longer  than  she  expected,  and  was 
then  returning  home.  She  stated  that  she  liv- 
ed close  by;  and  Gale,  believing  her  to  be  a 
decent  woman,  continued  to  converse  with  her 
until  she  arrived  at  the  stone  bridge  in  that 
street,  which  is  buiitover  a  small  l  un  of  water 
from  the  collect  on  the  right  to  the  meadows 
on  the  left,  in  proceeding  up  Broadway. 

At  the  bridge,  she  turned  off  to  the  left  inlo 
Canal-street,  still  informing  Gale  that  she  lived 
at  a  short  distance.  Common  civility  induced 
him  to  accompany  her  for  the  purpose  of  see- 
ing her  home.  They  travelled  some  consider- 
able distance  through  one  of  the  sandy  roads 
which  runs  from  Broadway,  diagonally,  across 
the  meadows,  towards  the  lower  end  of  bpring- 
street. 

It  is  well  known  to  those  acquainted  with 
the  city,  that  a  large  tract  of  land,  comprising 
several  hundreds  of  acres,  in  and  about  the 
collect  and  meadows,  was  formerly  marshy, 
surrounding  a  large  deep  pond  of  water.  This 
marsh  and  pond  have  been  par;  ly  filled  in,  but 
not  sutficient  for  building,  and  the  lots  at  pre- 
sent remain  vacant  for  a  considerable  distance 
around.  The  meadows  are  dissected  by  a  num- 
ber of  roads,  running  in  divers  directions,  re- 
mote from  any  building. 
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While  Gale  and  his  companion  were  on  their 
way  to  the  supposed  place  of  residence  of  the 
lady,  she  observed  to  him  that  there  was  some 
person  behind ;  when  Gale  turned  round  and 
obser\-ed  the  prisoner  following  them.  He  ap- 
proached, and,  from  behind,  struck  Gale  a  vio- 
lent blow  with  a  stone,  or  some  other  heav} 
substance,  tied  up  in  a  black  silk  handkerchief, 
which  he  had  concealed  in  the  sleeve  of  his 
coat.  The  blow  broug-ht  Gale  senseless  to  the 
earth  ;  who,  at  the  time  he  was  struck,  was 
walking-  at  the  distance  of  about  six  feet  from 
the  woman,  whom,  it  appears,  was  making  ofi 
at  the  time  the  prisoner  approached,  and  has 
not  been  heard  of  since,  notwithstanding  the 
most  diligent  inquirv. 

After  the  blow,  Gale  felt  the  prisoner  pull 
the  watch  from  his  pocket,  which  came  out  so 
bard,  that  the  ring  was  considerably  bent.  The 
prisoner  fled  in  the  direction  of  Spring-street, 
and  as  soon  as  Gale  regained  sufficient  strength, 
he  pursued,  and  cried  for  assistance. 

John  Straphagan,  one  of  the  watchmen  sta- 
tioned in  Spring-street,  received  intelligence 
that  the  watch  was  called,  and  immediately 
following  the  direction  he  had  received,  heard 
Gale,  and  saw  him  in  pursuit  of  the  prisoner. 
The  watchman  ran,  and  cut  OiT  the  retreat  of 
tho  prisoner  in  his  flight  across  the  meadows, 
and  apprehended  him.  Gale  came  up,  and  said 
that  the  prisoner  had  knocked  him  down,  and 
robbed  him  of  his  watch  ;  to  which  the  prisoner 
repi'Gd,  that  he  would  do  it  again  if  he  found 
Gale  walking  with  his  wife. 

Robert  Burton,  and  others,  soon  came  to  the 
assistance  of  the  watchman  ;  and  Burton  found 
the  watch  at  about  the  distance  of  ten  feet  from 
the  place  where  the  prisoner  was  seized. 

The  blow  given  by  the  prisoner  cut  open  the 
temple,  divided  an  artery,  and  broke  one  of  the 
teeth  of  Gale,  and  at  the  time  of  the  trial  he 
had  not  recovered  from  the  wound.  When  he 
came  up,  at  the  time  the  prisoner  was  taken  by 
the  watchman,  Gale  Avas  in  a  dreadful  situation, 
and,  literally,  covered  with  blood. 

The  defence  of  the  prisoner  was  built  on  the 
ground  that  he  had  found  Gale  walking  with 
1  his  wife,  at  an  unseasonable  hour,  in  a  remote 
place,  and,  in  the  moment  of  irritation,  had 
inflicted  the  wound.  This,  however,  was 
wholly  unsupported  by  the  testimony,  or,  the  in- 
trinsic nature  of  the  case,  as  disclosed  in  the 
testimony.  It  was  not  even  shown  that  the 
prisoner  had  a  wife. 

His  honour,  the  Mayor,  charged  the  juiy, 
that  if  they  believed  the  testimony  of  the  wit- 
nesses, it  would  be  their  duty  to  find  the 
prisoner  guilty;  and  that  the  taking  of  th^ 
watch  from  the  pocket  of  Gale,  was  wholly 
inconsistent  with  the  ground  of  defence  as- 
sumed by  the  counsel. 

The  prisoner  was  immediately  found  guilty 
3y  the  jury,  and  on  the  last  day  of  the  term, 
sentenced  by  the  court  tp  imprisouflient  m  the 
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state  prison  for  life.  The  cou?t,  on  that  occa- 
sion, remarked,  that  the  crime,  of  which  the 
nrisoner  had  been  convicted,  was  of  the  most 
atrocious  nature,  and  but  little  inferior,  in  mor- 
al turpitude,  to  the  crime  of  murder;  inas- 
much as  the  commission  of  robbery  had  a  tend- 
ency to  produce  the  greater  ofience.  Such 
was'  its  enormity,  that  the  legislature  had  in- 
vested the  court  with  no  discretion  in  affixing^' 
the  punishment. 

JESSE  HOPTONS'  AND  BENJAMIN 
GANNON'S  CASE,  indicted  with  JAMES 
MOON. 

RoDMAx,  Counsel  for  the  prosecution. 
Price  ^  N.  B.  Graham,  Coimsd  for  Hop- 
kins ;  and 
Simons,  Counsel  for  Gannon. 
When  tv.  o  or  more  are  tried  for  a  felony,  in  which  t};e} 
were  jointly  concernetl,  the  statement  of  one  against 
the  other,  contained  in  their  separate  examinations  be- 
foi-e  the  police  magistrates,  will  not  be  received  to 
criminate  him  agaiust  whom  such  statement  is  made. 

The  prisoners  were  indicted  for  grand  larce- 
ny, in  stealing  nine  pieces  of  broadcloth,  of  the 
value  of  $3t)0,  the  propei  ty  of  Enoch  Dog- 
shun.  On  being  brought  to  trial,  Moon  pleaded 
guilty. 

It  appeared,  in  evidence,  on  the  trial  of  the 
tAvo  other  prisoners,  that  about  the  first  of 
October,  during  the  night,  the  store  of  Silas 
I  Hicks,  at  70  Pine-street,  was  broken  open,  and 
the  goods  laid  in  the  indictment,  stolen  there- 
from. 

From  the  examination  of  Gannon,  taken  in 
the  police,  and  the  testimony  of  several  wit- 
nesses sworn  cn  the  trial,  which,  for  the  great- 
er brevity,  we  shall  combine  ;  it  satisfactorily 
appeared,  that  Hopkins,  a  large,  athletic  man, 
apparently  about  thirty  years  of  age,  previous 
to  the  commission  of  the  felony,  had  lived  at  the 
house  of  Thomas  Rogers,  near  the  three  mile 
stone,  on  the  m.iddle  road  ;  Gannon  lived  in  Di- 
vision-street, in  tliis  city.    Between  the  hours 
j  of  eleven  and  twelve  of  the  night  in  which  the 
i  felony  was  committed,  the  store  was  entered  hy 
I  twisting  off  the  door-lock  Avith  a  marling-spike, 
and  the  goods  can-ied  to  an  alley  opposite  tlie 
store  and  deposited.    The  prisoners  then  tra- 
j  A'elled  to  the  residence  of  Hopkins,  who  pro- 
cured from  Rogers  a  single  horse  waggon,  while 
his  companions  were  in  the  street. 

Abraham  Lodowick,  otherAvise  called  Dutch, 
an  ignorant  lad,  who  liAed  with  Rogers,  Avas 
procured  by  Hopkins  to  drive  the  Avagg-on, 
and  on  the  Avay  the  two  other  prisoners  Avere 
I  taken  in  the  waggon.  They  proceeded  down 
Broadway  ;  and  on  the  Avay,  Hopkins  told 
Dutch  that  he  had  purchased  a  quantity  of 
good?,  and  the  clerk  of  the  store  had  been  di- 
rected to  leave  them  at  a  certain  place,  from 
whence  he  Avas  then  to  take  tliem.  Dutch,  be= 
lieving  the  story,  went  with  Hopkins  to  the  al** 
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Icy,  opposite  the  store  of  lli(  Us  ;  bclorc  u  lii<^lj, 
tiowever,  the  t\ro  persuiis  taken  in  the  n  ;i^yron 
near  the  house  of  liog-ers,  pot  out,  and  walked 
on  foot.  The  three  p  :  r>-oiis,  with  Dutch,  as- 
sisted in  talcing- in  the  cloth.  The  waggon  was 
then  driven  up  Chatham,  into  Divi.si(jn  street, 
and  two  j)ieces  loft  atlh*^  [»lacc  where  Gannon 
resided  ;  the  remainder  u  as  carried  to  the 
jiouse  of  Ro'^ers,  and  depcjsited  tnidcr  the  bed 
of  Hopkins,  and  in  a  sljort  time  afterwards,  put 
in  a  l  irc^e  redcliesl,  and  carried  by  Dutch,  ac- 
cordin;:f-  to  the  directions  of  Httpkins,  to  IVo.  47 
Water-street,  from  which  place  it  was  carried 
by  Hopkins  to  Philadelpiiia. 

The  two  pieces  left  with  Gannon  were  sold  by 
him,  at  a  price  much  below  the  value,  to  Sam- 
uel Lyon,  who  keeps  adry-^oods  store  at  Di- 
vision-street. Gannon  was  a  strang-cr  to  Lyon, 
and  called  himself  John  Scott. 

Jacob  IImvs,  one  of  the  police  ofliees,  a  mt- 
ness  on  behalf  of  the  j)ro->ecution,  found  the 
cloth,  sold  by  Gannon,  at  CIk;  store  of  Lyon  ; 
and  by  means  of  ii»forinal ion  derived  fn)rn  Gan- 
non, who,  it  appears,  h:id  made  a  full  disclo- 
sure, under  the  CKpcctation  of  becoming-  a 
state's  evidence,  went  to  Philadclj)!iia,  and 
found  the  red  chest  containing  the  cloth,  cac 
ried  thither  by  Hopkins  in  the  ^Mayor's  oflice. 
Hopkins  was  brouirht  from  Philadelphia  to  tliis 
city,  having-  been  duly  demanded  by  the  execu- 
tive of  this  state. 

In  the  progress  of  the  trial,  liie  examination 
of  Gannon  was  read, stating,  that  on  the  night  the 
g-oods  were  stolen,  he  met  the  other  two  prison- 
ers at  the  store  o^Jnlm  Sloror,  at  the  corner  of 
Henry  and  INIarket-street.  iMoon  and  Hopkins 
proposed  to  him  to  go  with  them  and  steal  the 
goods,  and  he  accordingly  went  with  them  to  the 
store  of  Hicks,  where  the  gootl'  were  stolen  as 
above  related. 

The  couiiscl  for  Hopkins  contended  to  the 
court  and  jury,  that  this  examination,  so  far  as 
it  went  to  criminate  their  client,  ought  not  to 
l)e  received. 

The  court  decide.!  accordingly,  and  so  ciiarg- 
ed  tiie  jury.  The  other  principal  points,  to 
•\~hich  tiie  attention  of  the  jury  was  directed,  in 
(he  charge  of  the  court,  were,  that  the  property 
having  been  traced  to  the  possession  of  the 
prisoners,  it  v/as  incumbent  on  them  to  account 
rational Iv  for  sncii  ];os3ession  :  and  that  if  the 
inry  believed,  from  the  testimony,  tiial  the  pri- 
soners were  concerrsod  together,  either  in  aid- 
*ing,  abcttinr!^,  or  assisting  in  the  felony,  it  would 
be  their  duty  to  find  them  guilty. 

In  the  course  of  this  trial,  we  had  an  ample 
opportunity  of  observing  the  miserable  condi- 
tion of  those  who  join  together  in  an}'  villainous 
project.  At  th.c  moment  of  detection,  the  bond 
of  union  becomes  dissolved.  Trembling  with 
conscious  guilt,  and  actuated  by  no  principle 
of  honour,  each  endeavours  to  criminate  his 
fellow  in  iniquity,  and  screen  himself. 


j  The  counsel  fur  the  pi  isouci:!,  in  thi^  rcs- 
I  pect,  eMered  fully  into  the  views  of  their  cli- 
anlR,  respectively. 

The  counsel  for  Hopkins  averred  Gannon  (<* 
be  guilty,  while  tlie  counsel  for  Gannon  made 
the  same  averment  against  Hopkins.  Hodman 
said  that  the  counsel  fnr  the  prisoners  had  left 
very  little  for  him  to  say  ;  but  he  ncvcrlhelcifc 
contended  that  both  the  prisoners  were  guilty. 

This  seeming  to  be  the  opinion  of  the  court 
r  nd  jury,  the  prisoners  were  found  guilty. 

Hopkins  was  seatcnccd  to  the  state  prison 
for  seven  years,  from  which  place  (where  he 
had  been  sentenced  before  for  passing  counter- 
feit money)  he  had  lately  been  liberated.  Gan- 
non was  sentenced  to  the  same  place  five  years, 
and  the  sentence  of  Moon  suspended. 


BARTHOLOMEW  D.  ARMSTEAD'  AND 
HIitAM  MAXW  ELL'S  C  ASES. 
Ron.M.iN,  Counsel  for  the  Prosecution. 
WvMAN,  Courutel  fur  Armatcad. 
The  possessor  of  slolrn  properly,  who  selU  it  at  an  iiiad- 
e'juatf  jjrif.  e,  aiui  give^  eii  inconM-*tent  account  of  ob- 
taining possession,  ia  presumed,  in  law,  to  be  the 
ihir-f. 

j     The  property  of  tiie  citizen,  in  the  broad 
j  light  of  day,  and  in  one  of  the  most  public  pla- 
j  c»  s  in  a  large  populous  city,  is  not  secure  from 
p  the  rapacity  of  the  bold,  hardened  offender. — 
I  History  informs  us,  that  in  the  days  of  Alfred, 
jj  the  most  valuable  article,  exposed  in  the  pub- 
j  lie  highways,  remained  in  safety,  secure  from 
I  depredation.    Our  excellent  system  of  juris- 
j  prijdencc  improved,  however,  by  the  experi- 
!  ence  of  ages,  derives  its  origin  from  the  institu- 
!  tions  of  this  accomplished  legislator.  The  mode 
,  of  trial  by  jury,  and  the  rules  of  evidence  pe- 
!  culiarly  applicable  to  a  criminal  prosecution,  so 
consonant  to  the  principles  of  justice  and  hu- 
|1  mnnity,  still  remain  among  us  in  their  pristine 
j:  vigour  and  purity.    But  it  may  justly  be  ques- 
{ tioncd,  whether  that  part  of  our  criminal  code, 
I  relating  to  punishments,  is  entitled  to  the  same 
\  encomium  ;  and  whether  the  theory  of  punish- 
j  mcnt  by  state  prison,  v,  ill  ultimately  stand  the 
tes^t  of  experience. 
!     To  deprive  a  man  of  I'celing  or  sentiment  of. 
;  his  liberty,  and  immure  him  within  the  walla 
j  ofa  prison,  is  dreadful  in  the  extreme  ;  and  to 
;  i^nch  men  the  state  prison,  it  must  be  admitted, 
I  j  has  terrors  nearly  equal  to  the  gallows:  but 
we  rarely  find  men  of  this  description  subjects 
of  punishment.    And  we  would  now  emphatic 
cally  inquire,  whether  the  hardened,  abandon- 
ed wretch,  who  laughs  from  the  box  at  the 
impressive  sentence  of  the  law,  who  is  deter- 
mined never  to  reform,  and  to  wliom  the  world  i 
itself  is  a  prison,  can  be  punished  by  imprison-  » 
ment  I 

Legislators,  it  is  true,  may  pass  laws  for 
building  state  prisons,  in  every  section  of  the 
state  ;  they  may  even  proceed  to  change  rob- 
bery and  grand  larceny   into  petit  larceny 
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merely  ;  they  may  resort  to  this  or  that  expe- 
dient, to  support  a  false  theory  :  the  gangrene 
is  merely  healed  at  the  surface,  and  remains, 
in  the  body  politic,  to  corrupt  and  destroy. — 
Lenity  is  despised,  the  list  of  crimes  increased, 
the  prisons  surcharged,  and  at  the  end  of  twen- 
ty j  ears,  it  becomes  absolutely  necessary  rap- 
idly to  disgorge  the  prisons,  by  pardon,  or  oth- 
ervrisc,  of  wretches,  to  return  to  their  old 
business  of  prowling  on  the  communit}-,  for  the 
purpose  of  making  room  for  others.  Besides, 
the  punishment  by  state  prison  has  the  effect, 
in  the  progress  of  revolving  time,  of  producing 
a  regular  revolution  of  crime  and  concentra- 
ting villaioy.  In  various  instances,  the  term  of 
imprisonment  of  a  great  number  expires  at  the 
same  time ;  they  associate  together,  resort  to 
tijcir  former  haunts  of  vice,  and  form  combina- 
tions to  prey  again  on  society.  This  city,  in 
particular,  has  sufficient  reason  to  deprecate  a 
system,  which  has  the  effect,  year  after  year,  of 
disgorging  among  her  inhabitants,  villains,  high 
and  low,  of  every  description,  from  every  part 
of  the  state. 

We  wish  not  to  be  understood  as  advocating 
severity  of  punishment,  and  we  are  aware  of 
thedifBcuIty  of  combating  prejudices  for  a  fa- 
vourite theor}-,  whether  true  or  false.  Expe- 
rience will  prove,  if  it  lias  not  already,  that  our 
svstem  of  punishment  is  radically  defective. — 
T^o  devise  a  better,  is  the  province  of  the  le- 
gislator.   If  the  theory  of  mild  punishments  1 
must  be  adhered  to,  let  them  be  sure,  and  cal- 
culated to  produce  the  obiects  for  which  they 
are  intended.    We  sliali  produce  these  cases,  , 
and  leave  thorn  to  legislators  with  the  n>llow-  ! 
ing  qucre:  Whetiier  a  law,  by  which  it  sliould  • 
be  enacted,  that  for  all  crimes  now  punishable  { 
with  imprisonment  in  the  state  prison,  by  any  i 
law  of  this  state,  the  felon,  on  being  duly  con-  i 
victed  thereof,  should  be  viarked  in  some  obvi-  i 
ous  manner,  so  that  he  might  be  known  there-  j 
after,  and  discharged  ;  and  if  found  in  an}  part  i 
of  tliis  state,  within  fourteen  days  after  such  j 
discliarge,  should  be  hanged,  would  not  more  i 
effectually  promote  all  the  objects  of  punish-  ' 
pnent:  especially  in  relation  to  the  subjects  of 
Tlie  present  cases,  than  all  the  existing  laws  on 
that  subject  ? 

The  prisoner,  Bartholomew  Armstcad,  was 
indicted  for  gi"and  larceny,  in  stealing  a  horse 
and  cliair,  of  the  value  of  §250,  the  property  of 
Jacob  Radcliff. 

It  appeared  in  evidence,  that  on  Saturday. 
:he  12th  day  of  October  last,  (the  last  day  of 
he  term  of  this  court)  Radcliff,  who  is  the  May- 
)r  of  this  city,  rode  in  company  his  son 

Vom  his  house,  about  th/ee  miles  from  this  ci- 
fy,  in  the  chair  laid  in  the  indictment,  to  the 
J^ity-Hall,  for  the  purpose  of  attending  court. 
*  The  horse  was  left  tied  to  one  of  the  trees  in 
>roadway,  near  the  Park  ;  and  during  the  time 
le  Mayor  was  attending  to  his  duty,  as  one  of 


the  members  of  this  court,  the  horse  and  chair 
were  taken  aw  ay. 

In  this  place  it  is  necessary  to  state,  for  the 
information  of  those  unacquainted  with  the 
course  of  business  in  this  court,  tiiat  on  the  last 
day  of  the  term,  before  the  court  proceeds  to 
sentence  the  convicts,  all  the  prisoners  in  Bride- 
well, cither  taken  up  by  the  police  on  suspicion 
of  felony,  or  confined  for  miidemeanors,  against 
whom  none  has  appeared  to  give  evidence  be- 
j  fore  the  grand  jury,  are  Arrayed  at  the  bar, 
j  their  names  called  over,  and  they  are  discharg- 
ed, after  proclamation  made  ])y  the  cryer. 

The  prisoner  having  been  detained  in  Bride- 
well, was  discharged  on  the  last  day  of  the  Oc- 
I  tober  term,  in  tlie  manner  above  related ;  and 
j  immediately  after  proceeding  out  of  the  flail, 
j  took  the  horse  and  chair,  drove  to  New-Milford, 
in  Connecticut,  where  he  tried  to  dispose  of 
the  property,  and  from  that  place  went  to  New- 
Haven,  where  he  sold  the  same  property,  for 
$.35,  to  a  Mr.  Whiting.  Suspicions  were  en- 
tertained by  several  persons  in  NcAv-Havcn, 
that  the  prisoner  had  stolen  the  property  ;  and 
those  suspicions  were  confirmed  by  reason  of 
this  circumstance  :  The  prisoner  alleged  that 
he  belonged  in  Newark,  in  \ew-Jersev,  and 
made  many  contradictory  statements;  but  be- 
ing interrogated  by  Thaddeus  Goodyear,  who 
was  acquainted  in  that  place,  concerning  sev- 
eral inhabitants  in  Newark,  it  was  found  that 
the  prisoner  knew  nothing  about  them. 

The  property  having  been  advertised,  tlic 
Mayor,  by  reason  of  information  derived  froii; 
Ncw-IIaven,  sent  to  that  place  and  obtained 
the  same ;  and  Goodyear  coming  to  this  citv, 
found  the  pririoncr  in  the  street,  and  arrested 
hini  on  the  adverlisenjcnt. 

The  pretence,  upon  which  the  defence  cftlie 
prisoner  was  built,  as  stated  in  his  examination 
in  the  police,  was,  that  he  found  tlje  horse  and 
chair  in  Broadway,  near  its  junction  with  the 
Bowery  ;  the  horse  walking  up  Broadway  with- 
out a  driver. 

After  the  arguments  of  the  counsel,  his  hon- 
our, the  Recorder,  who  hiid  taken  the  place 
of  the  Mayor  on  the  bench  during  the  trial, 
charged  the  jury  that  tlie  circumstances  ofgnilr. 
in  this  case,  appeared  to  the  court  strotig'^and 
conclusive  against  the  prisoner.  The  i/roperty 
was  stolen,  and  found  in  the  possession  of  the 
prisoner  at  New-Haven,  where  lie  disposed  of 
the  same  at  a  price  below  its  vslnc.  He  had 
made  inconsistent  statements  at  diirercnl  times 

in  relation  to  the  possession  of  the  property  ! 

After  having  particularly  adverted  to  the  cir- 
cumstances in  the  case,  the  Recorder  char^-ed 
the  jury,  that  if  they  believed  that  the  prisoner 
feloniously  took  the  property,  it  would 'be  their 
duty  to  find  him  guilty. 

He  was  immediately  found  guilty,  and  on 
the  last  day  of  the  term  sentenced  to  the  stste 
prison  five  years.  Jolm  B.  Coles,  one  of  the 
Aldermen  oa  the  bench,  pronounced  an  impres- 
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sivc  soiitcnrr  on  the  prisoner;  in  Hic  progress 
of  whiclj,  lie  iidvcrtcJlo  the  prominent  circum- 
stances of  tlio  case,  and  remarked,  that  the 
prison(!r,  havinj*-  cominitted  this  (jlfence  imme- 
'diatcly  after  his  discharg-e  from  the  court,  and 
having  returned  to  this  city  soon  after  he  had 
stolen  tlie  property,  had  manifested  a  degree 
of  boldness  and  profligacy  in  crime  seldom 
equalled. 

Iliram  Maxwell  pleaded  guilty  to  two  in- 
dictments for  grand  larceny,  in  stealing  a 
quantity  of  new  cloth,  and  ^200  in  cash,  all 
amounting  to  $318,  the  property'  of  George 
Jllrst,  or»  the  22d  day  of  October  last;  and  al- 
so for  stealing  a  double  cased  silver  watch,  of 
the  value  of  $2'>,  the  property  of  one  C^ornwell. 

It  appcanul,  from  the  examination,  that  the 
prisoner,  in  June  last,  came  out  of  the  state 
prison  ;  and,  having  by  some  means,  gained 
fidmission  into  the  house  of  Elizabeth  Parsells, 
at  the  corner  of  Mulln-rry  and  Hester  streets,  j 
stole  tiie„watcl»  of  Cornwr-ll,  and  about  the 
.nnc  time  passed  a  counterfeit  bill  at  the  same 
place.  Aflcrwards,  the  prisoner  went  to  the 
house  of  Hii^t,  iu  Greenwich  Lane,  op|)o:siie 
the  Eiigle  factory,  and  became  an  inmate  in 
the  house.  lie  stole  the  property  hud  in  the 
indictment  first  mentioned,  aud  decamped  in 
the  night 

The  prisoner  is  a  ?tout,  decent  looking  man, 
>:ibout  thirty-fivc  years  of  age.  He  was  sen- 
tenced to  the  state  prison  eight  years  :  at  the 
rnd  of  whicli,  and  at  the  age  of  forty -three 
years,  if  not  pardoned  before,  he  will  come  cut 
P.Jain,  to  commence  fresh  depredations. 

Legislators,  yon  are  the  constitutional  guar- 
dians of  the  public  salety,  and  it  is  a  duty  you 
«vvc  to  the  community  to  prevent  the  evil.  The 
dea  of  rclbrriiation  in  the  state  prison,  is  ab- 
•  urd  in  the  extreme.  This  is  not  a.ssertion, 
i}ut  iuco;itestibly  proved,  year  after  year,  by 
nmncrons  examples.  ^Vhat  should  u  e  think 
of  that  farmer,  who  should  con  line  a  mad  dog, 
rp.q:ing  and  fjaming  at  the  mouth,  for  six  days, 
ind  then  let  him  out,  still  infected  with  the  hy- 
HiTrpiiobia,  to  range  in  liis  yard,  3r  among  his 
<!-altle?  Tho  farmer  himself  would  be  pronoun- 
ced v.'orss  than  mad."  Should  Legislators  then 
he  pronounced  wise,  w!io  enact  laws  by  which 
njen,  mad,  irrecoverably  mad,  in  crime  and 
vilhiny,  are  c;)'iuned  for  a  limited  time,  and 
then  lei  loose  on  society  ? 

PETIT  LARCENY  TXSANITT. 

RICHARD  P.  CLARK"S  CASE. 
Rodman,  Counsel  for  the  prosecution. 
Dr.  Grahah     I*.  B.  GrahaMj  Counsel  for 

ihe  prisoners. 
On  tlie  traverse  of  an  indiotmpnt  for  felony,  should  the 
jury  believe,  that  at  the  time  of  the  p'rpetration  of 
itie  act  constitutinsj  the  felony,  the  priaoi;er  was  capa- 


blfi  o^distinj^ishing  goo<l  froru  evit,  dtty  will  !•<•  jui« 
tifjfd  in  '    '      t  irii  puil'.v,  iliough  it  is  i»roved  tliat  be 
II     has  I-'  -  (li-ran^f  n)»-iit. 

In  tlirti  -j..  I,  .  luiidiitsb,  wilt-re  ihe  p-'irty  on  trial  had 
lucid  intenaia,  it  was  held  that  he  was  capable  of 
tornmittiiigacrime  during^  those  iiitprvals. 
The  prisoner  Is  apparently  between  thirty- 
five  and  forty  years  of  age,  well  dressed,  tho' 
in  a  singularly  faiita-stic  mode,  "  not  wholly 
French  or  Dutch;"  and  were  we  ptruiitted  to 
describe  him  according  to  the  im|)ressions  made 
from  his  appearance  and  conduct,  during  the 
short  time  of  his  trial  m  this  court,  we  should 
say  that  he  is  one  of  the  many  foreigners  who 
come  to  this  country  with  an  exalted  idea  of 
their  own  consequence,  and  with  a  certain 
haughty  demeanor,  not  adapted  to  the  simplici- 
ty of  our  manners.  Such  an  one,  we  admit, 
may  live  in  tliis  country,  should  he  have  the 
means  to  buy. 

The  prisoner  was  indicted  for  petit  larceny, 
in  stealing  $7.30,  the  property  of  Daniel  M. 
Wilson. 

It  apfiearcd,  in  the  progress  of  the  trial, 
that  the  prisoner  recently  came  to  this  coun- 
try fiom  Irehmd,  with  a  recommendatory 
letter  from  his  father  to  a  respectable  gentlc- 
mnn  in  tliis  city,  to  whom  the  prisoner  is  rela- 
ted. In  that  country  his  connexions  were 
respectable  ;  and  the  prisoner,  as  was  stated  bj 
his  counsel,  had  been  a  captaiu  'O  the  British 
army. 

The  conduct  of  the  prisoner  was  .such,  on  his 
arrival  in  this  country,  that  he  became  an  un- 
welcome visitor  at  the  house  of  the  gentleman 
above  mentioned,  who  at  the  first  was  disposed 
to  render  him  assistance.  His  conduct  in 
church  was  very  singular,  and  he  was  advised  to 
refrain  from  going  to  that  place  by  the  lady  of 
his  relation.  From  his  conduct  on  divers  occa- 
sions, the  gentleman  stated  that  he  believed 
the  prisoner  was  insane.  On  Ibis  head,  howev- 
er, a  number  of  other  witnesses,  who  had  been 
acquainted  with  the  prisoner  at  places  where 
he  had  boarded  in  this  city,  swore,  that  from  his 
appearance,  conduct  and  conversation,  they 
had  no  idea  that  he  was  deranged. 

On  the  subject  of  the  felony,  on  which  he  was 
tried,  it  appeared  that  the  prisoner  boarded  at 
the  same  house  with  Wilson,  in  Gold-street,  fire 
days,  and  slept  in  the  same  room.  Wilson, 
when  he  went  to  bed  one  evening,  left  his 
pocket-book,  containing  the  money  laid  in  the 
indictment,  in  his  pocket.  The  prisoner  rose 
in  the  morning  before  Wilson,  who  missed  the 
money,  which  was  taken  out,  and  the  pocket- 
book  left. 

The  prisoner  was  apprehended,  and  a  $2 
bill  on  the  Hartford  bank,  stolen  from  the 
pocket-bcok,  and  identified  by  Wilson  on  tlie 
trial,  with  other  money,  was  found  in  the  pos- 
session of  the  prisoner. 

In  his  examination  at  the  police,  to  the  seve- 
ral interrogations  put  to  him  by  the  mag^istrate?. 
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te  uniformly  replied,  "  Never  mind  that,"  and 
appeared  intoxicated. 

On  the  subject  of  insanity,  a  lady  in  the  city, 
at  whose  house  the  prisoner  had  boarded,  was 
examined.    She  stated  that  the  prisoner,  after 
he  came  to  board  at  her  house,  presented  a 
pocket-book  to  her  daughter,  which  he  said 
he  had  found  ;  that  the  daughter  put  a  $10  bill 
therein,  and  left  it  in  the  room  of  her  mother. 
The  lady  going-  into  her  room  one  morning, 
discovered  the  prisoner  there ;  and  after  he  [ 
had  left  the  room,  it  was  found  that  the  bill  was  i 
gone,  and  the  pocket  book  removed  to  another  t 
part  of  the  room.    Soon  after,  the  daughter  re-  j 
turned  the  prisoner  his  present,  and  accused  j 
him  of  taking  the  money,  which  he  did  not  de-  i 
ny  ;  and  after  he  was  turned  away  from  his 
lodgings  for  this  conduct,  threatened  to  prose- 
cute his  landlady  for  defamation. 

After  the  arguments  of  the  counsel,  his  Hon- 
our the  mayor  charged  the  jury,  that  such  was 
the  humanity  of  the  law,  that  no  man  could  be 
held  responsible  for  an  act  committed  while  de- 
prived of  his  reason ;  and  that  a  madman  was 
generally  considered,  in  law,  incapable  of  com- 
mitting a  crime.  But  it  is  not  every  degree  of 
madness  or  insanity,  which  abridges  the  respon- 
sibility attached  to  the  commission  of  crime  

In  that  species  of  madness,  wb'^re  the  prisoner 
has  lucid  intervals  ;  if  during  those  intervals, 
and  when  capable  of  distinguishing  good  from 
evil,  he  perpetrates  an  offence,  he  is  responsi- 
ble. The  principal  subject  of  inquiry,  there- 
fore, in  this  case,  is,  whether  tlie  prisoner,  at 
the  time  he  committed  this  offence,  had  suffi- 
cient capacity  to  div^ern  good  from  evil. — 
Should  the  jury  believe  he  had  such  capacity, 
it  will  be  their  duty  to  find  him  guilty. 

He  was  pronounced  guilty  ;  and  the  court 
thereupon  suggested  to  the  gentleman  related 
to  the  prisoner,  that  he  was  at  liberty  to  devise 
any  measure  he  thought  proper,  for  speedily 
sending  the  prisoner  back  to  his  native  coun- 
try. The  court,  for  this  purpose,  suspended 
his  sentence. 


ELEANOR  CROC HERON  AND  PATTY 
KEMBLE'S  CASE. 
RoDMA>-,  Counsel  for  the  prosecution. 
Dr.  Graham,  &  Anthon,  Counsel  for  the 
prisoners.  ^ 
To  constitute  larceny,  there  must  be  an  intention  to  con- 
vert the  property  to  the  use  of  tlie  felon  ;  and  where 
property  to  an  inconsiderable  value  appeared  to  liave 
been  taken,  either  lor  the  purpose  of  retaliating  for  a 
real,  or  supposed  injury,  or  through  wanton  mischief, 
tliis  w;',s  held  not  to  be  stealing. 

The  defendants,  the  first  of  whom  was  a  young 
married  woman,  aud  the  other  a  young  woman, 
both  of  whom  appeared  to  be  women  of  decent 
deportment,  were  indicted  for  petit  larceny,  in 
stealing  a  bird-cage  and  a  yellow  bird  therein, 
of  the  value  of  $1,  the  property  of  James  Wal- 
I  ton. 


jj     The  amount  of  the  testimony  was,  that  Croch- 
i  eron  lived  in  the  front  room  of  the  same  house 
I  with  Walton,  and  there  had  been  for  some  time 
past,  a  woman  quarrel  in  the  house. 

Kemble  lived  at  a  short  distance  from  the 
house,  and  frequently  resorted  to  the  room  of 
the  other  defendant. 

A  boy  living  with  Walton,  had  borrowed  the 
cage  of  a  neighbour,  and  had  his  bird  hanging 
over  the  stoop  in  the  back  yard. 

About  a  fortnight  before  the  trial,  one  of  the 
defendants  took  the  cage  from  the  place  where 
it  was  put,  and  suddenly  reached  it  over  a  fence 
near  the  stoop,  to  the  other  defendant  who  was 
on  the  other  side  of  the  fence.  Since  that  time 
the  boy  had  not  found  his  cage. 

Anthon,  in  summing  up  the  case  to  the  jury, 
was  stopped  by  the  court,  who  suggested  that, 
from  the  complexion  of  the  case,  it  appeared, 
that  the  taking  of  the  cage,  was  i-ather  a  wan- 
ton mischief  done  for  the  purpose  of  retaliation, 
than  with  an  intention  of  converting  the  pro- 
perty to  the  use  of  these  women.  The  cage 
was  of  an  inconsiderable  value,  and  no  motive 
of  gain  could  exist  in  their  minds.  To  consti- 
tute a  larceny,  it  was  necessary  that  the  pri- 
soner should  take  the  property  animo  furandu 
The  court  so  charged  the  jury,  and  the  dfi" 
fendants  were  immediately  acquitted. 

FORGERY. 

THOMAS  SHAW  AND  PHILIP  HASKIN'S 
CASE. 

Rodman,  Counsel  for  the  prosecution. 
Wilson,  &  Priok,  Counsel  for  the  prisoners. 
Two  or  more  prisoners,  jointly  indicted  for  the  tbrgery  of 
bank  paper,  and  passing  the  same,  knowing  it  to  be 
forged,  are  not  entitled  to  a  separate  trial  as  a  matier  of 
right ;  but  the  court,  for  special  reasons  shown,  will 
order  a  separate  trial  as  a  matter  of  favour. 
Though  the  wife  cannot  be  admitted  as  a  witness  either 
for  or  against  her  husband,  yet  where  the  husband  wag 
on  tri:il  witli  another,  joined  with  him  in  the  same  in- 
dictment, the  Wife  was  admitted  as  a  witness  in  favoui' 
of  him  with  whom  the  husband  was  so  joined. 
It  seems,  that  in  such  case,  where  the  wife  is  a  material 
witness  in  favour  of  one  indicted  with  her  husband,  the 
court  will  gi-ant  a  separate  trial. 

The  prisoners  were  indicted  for  the  forgery 
of  a  bill  of  $5,  on  the  Bank  of  New- York,  and 
the  iudictn)ent  also  contained  counts  for  passing 
ihe  said  bill,  and  having  it  in  possession  with  an 
intention  of  pas&ing  the  same,  contrary  to  the 
form  of  the  statute. 

The  bill  laid  in  the  indictment  was  produced, 
and  admitted  by  the  Counsel  for  the  prisoners 
to  be  a  counterfeit. 

It  appeared  in  evidence,  that  the  prisoners, 
with  Lucy,  the  wife  of  Haskins,  came  on  foot 
from  New  Bedford  to  New  London,  on  their  way 
to  the  Susquehanna  country,  where  they  calcu- 
lated to  settle.  From  New  London  they  took 
passage  in  a  sloop  to  this  city,  and  arrived  at 
Burling-slip,  about  three  weeks  before  the  trial. 
On  their  way,  the  captain  of  the  sloop  was  g^^t 
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jpicious  of  the  prisoners,  and  Haskins,  who  was 
suspected  of  having-  counte  rfeit  money,  put  a 
bill  which  the  captain  had  declared  to  be  had, 
in  his  mouth,  and  destro3ed  the  same.  After 
their  arrival  in  this  city,  Ha-kins  paid  the  |)as- 
sage  of  hhaw,  his  wife,  and  himself,  and  it  ap- 
peared they  were  intimately  acquainted  at  Bed- 
ford. 

From  Burling'-slip  the  prisoners  came  to  Fly- 
market,  and  orteted  tlie  bill  laid  in  the  indict- 
ment, to  Ellen  M'Kelly,  a  woman  who  keeps  a 
stand  consistinf^  of  small  wares.  Both  the  pri- 
soners were  tog-ether,  and  llaskins  inquired  of 
the  woman  for  a  })ocket-book  and  ear-ring^s. 
Finding  that  she  had  the  articles,  I Jaskins  call- 
ed on  his  companion  to  bargain  with  the  wo- 
man. The  articles  were  selected,  and  Shaw 
ofTered  her  the  bill.  She  referred  the  same  to 
Abraham  Franklin,  then  passing-  along-,  who  im- 
mediately pronounced  it  conterfeit.  Upon  this 
llaskins  walked  olf,  and  Franklin  made  some 
inquiries  of  the  other,  who  made  many  absurd 
and  contradictory  statements. 

Application  was  made  to  the  police,  and  the 
prisoners  apprehended  as  they  were  about  leav- 
ing the  sloop. 

Haskins,  in  his  examination  in  the  police, 
denied  that  he  was  present  at  the  time  the  bill 
was  passed  to  the  woman.  The  real  name  of 
Shaw  is  Daniel  Lotus,  but  he  changed  his  name 
when  taken  up,  lest  the  account  should  g-et 
back  to  Bedford  and  disgrace  his  family. 

After  the  testimony  on  behalf  of  the  prose- 
cution had  been  produced,  the  C  ounsel  for  the 
prisoners  offered  the  wife  of  Haskins  as  a  wit- 
ness in  favour  of  Shaw,  and  insisted,  that  as  the  I 
court  in  the  case  of  Franklin  and  Wellington  ! 
(see  ante  page  141.)  had  decided  that  prisoners 
indicted  jointly  for  this  otTence,  were  not  enti- 1 
tied  to  a  separate  trial,  that  the  'lardship  would 
be  extreme  in  a  case  like  the  present,  where  the  | 
wife  was  a  material  witness  in  favour  of  one  in- 
dicted witli  her  husband,  should  her  testimony 
be  excluded. 

By  the  court.  The  rule  is  that  husband  and 
wife  cannot  be  admitted  as  witnesses  for,  or 
against  each  other,  and  there  is  no  authority 
with  which  we  are  acquainted, which  authori?:<^.s 
the  wife  to  appear  as  a  witness  m  any  case, 
wherein  the  interest  .of  her  husband,  as  a  party, 
is  concerned. 

Had  the  testimony  of  the  wife  been  material 
in  favour  of  the  other  prisoner,  the  Counsel,  on 
this  ground,  should  have  applied  to  the  court 
for  a  separate  trial.  The  Counsel  for  the  pri 
soners  have  mistaken  the  application  of  the 
case  of  Wellington  and  Franklin,  to  that  now 
before  the  court.  In  that  case  the  Counsel  for 
tlie  prisoners  contended,  tliat  they  were  enti- 
tled to  a  separate  trial  as  a  iiuttter  of  ri^-ht^  and 
no  special  reasons  were  presented  to  the  court 
as  the  ground  of  such  application. 

The  sentence  of  the  prisoners  ■was  suspended 
f6r  the  purpose  of  presenting  the  question  raised 


I  on  the  trial,  to  the  Supreme  court  at  their  hA 

I  -cssion,  who  refused  to  interfere. 

I     The  husband  ami  wife,  in  the  eye  of  the  law, 

1  are  one  and  the  same  person,  and  as  well  might 
Haskins  be  called  from  the  box  to  "jwear  in  fa- 
vour of  Shaw,  as  the  wife  of  Haskins. 

Under  these  ci!eum--.tan<:es,  however,  we  re- 
commend to  the  IJistriet  Attorney,  to  consent 
that  the  woman  be  sworn  to  testify  in  the  case 
of  Shiiw  indictid  xrith  Haskins. 

Hodman  consrntt*d,and  the  witness  was  sworo 
in  the  manner  above  stated,  but  testified  to  no- 
tliing  mateiial.  It  dearly  appeared  from  her 
statement,  that  the  prisoners  were  miserably 
poor,  and  knew  little  of  tiie  country  to  which 
they  were  bound. 

His  honour  the  mayor,  charged  the  jury,  that 
the  principal  questions  for  their  deterniinalioa 
were, 

1.  Whether,  when  tlie  prisoners  passed  the 
bill,  they  were  connected,  and, 

2.  U  hother  they  knew  it  to  be  counterfeit. 
The  detci  miiialion  of  the  first  question,  de- 

pend«-d  on  the  testimony  of  Abrah.im  Franklin 
and  Ellen  .M-Ivelly,  and  appeared  to  be  conclu- 
sive against  the  prisoners.  Whether  they  knew 
the  bill  to  be  bacl,  depended  on  the  circumstan- 
ces of  the  case  taken  in  connexion. 

His  honour  here  adverted  to  the  circumstan- 
ces of  the  case,  on  which  he  commented,  and  in 
his  charge  remarked,  that  if  iho  prisoners  were 
guilty,  they  did  not  appear  to  be  of  the  most 
dangerous  class  of  counterfeiters.  He  finally 
concluded  by  saying,  that  it  was  the  opinion  of 
the  members  of  the  court,  associated  with  him 
on  the  bench,  tliat  the  circumstances  of  guilt 
in  this  case,  were  too  slight  to  produce  a  con- 
viction. 

The  prisoners  were  discharged  by  the  courts 
who  recommended  them  to  leave  tlie  city 
speedily,  and  pursue  tlieir  journey. 

SUMMARY. 

GRA>D  L.ARCENV. 

JSIanunl  Bcdis,  a  Portuguese,  during  the  lat- 
ter part  of  October,  stole  a  quantity  of  tobacco, 
and  other  articles,  of  the  value  of  jj.j:3,  from  on 
board  a  North-Carolina  brig  in  this  city,  the 
^opcrty  of  Erastus  Smith,  who  was  the  mate, 
and  had  charge  of  the  brig.  The  examination 
of  the  prisoner  in  the  police,  shows  that  he 
broke  open  the  vessel. 

Andrew  Sinifh  pleaded  guilty  to  an  indict- 
ment for  grand  larceny,  in  stealing  a  quantity 
of  clothing  from  on  board  the  ship  Charles,  of 
the  value  of  $20,  the  property  of  Stephen 
Smith,  on  the  27th  day  of  October. 

George  Collins  also  pleaded  guilty  to  an  in- 
dictment for  grand  larceny,  in  stealing  a  quan- 
tity of  shoes,  from  on  board  the  schooner  Fay- 
ette, of  the  value  of  $16,  the  property  of  Wil- 
,  liamL.  HuU,  ou  the2  ith  of  October  last. 
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George  Spcnce  indicted  with  Thomns 
Thompson  for  grand  larceny,  iu  stealing  a 
quantity  of  raisins,  of  the  value  of  $30,  the  pro- 
perty of  John  S.  iM  Laughlin,  from  on  board 
the  brig- Charles  :  the  prisoner  was  detected  in 
taking-  away  the  property  ia  a  boat. 

Bedis  and  Spence  were  tried  and  convicted, 
and  with  Smith  and  Collins,  sentenced  to  the 
state  prison,  each  for  three  years  and  a  day. 

Samuel  Johnson,  a  black,  Avas  indicted,  tried, 
and  found  g-uilty  of  grand  larceny,  in  stealing- a 
box  of  Hyson  tea.  of  the  value  of  $30.  the  pro- 
perty of  John  r  Mumford  and  John  Muir.  His 
sentence  was  suspended. 

Anlhonij  De  JMott  and  Richard  May  were 
severally  indicted,  and  pleaded  guilty,  for  steal- 
ing- horses  :  the  first  for  stealing  a  grey  mare, 
of  the  value  of  $100,  the  property  of  ATicajah 
Southard.  The  horse  was  stolen  at  South 
Hempstead,  on  Long-Island,  out  of  a  pasture, 
and  brought  to  this  city.  The  other  for  steal- 
ing a  black  mare,  of  the  value  of  $  i5,  the  pro- 
perty of  James  Archer.  This  horse  was  stolen 
at  Yonkers,  in  W'estchester  county,  and  also 
brought  to  this  city.  Both  the  prisoners  were 
sentenced  to  the  state  prison,  each  for  five 
j'ears. 

PETIT  LARCEXY. 

Thomas  Hasldns,  Samuel  Primus,  John 
Dickenson,  William  Alexander,  Jcjhn  Vaun, 
William  Jones  al  diet.  John  Smilh,  and  Samuel 
Winick,  for  this  offence  were  convicted,  and 
sentenced  to  the  city  jjeniteutiary  for  two  years 
each. 

John  Thorn,  John  Thompson,  James  Thomp- 
son, Stephen  Leicis,  John  Van  and  Jolui  Dick- 
son, (see  page  98  ante.)  Henry  Ardcn  and  Wil- 
liam Dixon,  for  tlie  same  olience  sentenced  to 
the  same  place,  one  year  each.  I 

J ohn  Williams,  conVicted  on  two  indictments,  I 
for  the  same  offence,  to  the  same  place,  eigh- 
teen  months.    Alexander  Campbell,   William  | 
Coulter,  and  Jane  Brou-n,  for  the  same  offence  | 
to  the  .same  place,  for  shorter  periods  of  time.  | 

Michael  Pendigrast,  al  die.  Patrick  Cahill, 
a  young  man,  from  whose  appearance  better 
things  might  be  expected,  Avas  indicted,  tried,  | 
and  found  guilty  of  this  offence  iu  stealing  one 
gilt  seal,  of  the  value  of  .'gO.^S,  tlie  property  ^if 
William  McLaughlin.  The  prisoner,  who  -vvas 
stated  to  be  a  pedlar,  with  a  great  number  of 
other  persons,  was  attending  an  auction  at  the  i 
room  of  William  S.  Hick,  and  the  seals  were 
exposed  on  cards  in  the  usual  manner,  in  the 
auction  room.  The  prisoner  was  discovered 
in  the  act  of  cutting  off  the  seds  wirh  his  knife, 
by  a  young  gentleman  named  Robert  Giies, 
junior.  Ou  immediately  searching  the  prisoner, 
one  of  the  seals  was  found  in  his  possession ; 
and  one  of  the  witnesses,  sworn  on  the  trial, 
declared  he  observed  the  prisoner  cast  some- 
thing from  his  hands  at  the  moment  of  detec- 


tion. The  pretence  alleged  in  his  defence 
was,  that  he  purchased  the  seal  in  Broadway, 
but  the  proof  was  irresistable.  He  was  fined 
by  the  court  $100.    This  was  a  dear  seal. 


ASSAULT  AND  BATTERY. 

William  Arnold,  for  this  offence,  committed 
on  his  wife,  v/as  convicted,  and  fined  by  the 
court  $100,  and  required  to  furnish  security 
for  his  good  behaviour,  especially  towards  his 
wife,  in  the  sum  of  $1000. 

FORGERY  AND  COUNTERFEITING. 

George  Wellington  and  Ahel  S.  Franklin 
convicted  of  this  offence  during  the  last  term, 
(See  ante.  p.  144.)  were  brought  to  the  bar  to 
receive  sentence. 

Franklin  made  a  speech  from  the  box  of 
some  considerable  length,  in  which  he  stated 
the  extreme  hardship  of  being  sentenced  to  the 
sfate  prison,  merely  for  boarding  in  the  same 
place  with  Wellington.  He  asserted  that  no 
other  proof  existed  against  him  on  the  trial,  and 
that  it  was  not  proved  either  that  he  had  coun- 
terfeit money  in  his  possession,  or  was  ever  con- 
cerned in  passing  the  same.  The  trunk  he 
averred  belonged  to  Wellington,  from  whose 
appearance,  any  one  might  have  been  deceived. 
And  he  implored  the  court  to  suspend  his  sen- 
tence, that  his  lawyer  might  have  an  opportu- 
nity of.interposing  in  his  behalf  for  a  pardon. 

His  honour  the  mayor,  in  pronouncing  sen- 
tence, recurred  to  the  circumstances  of  guilt 
which  appeared  on  the  trial  against  the  prison- 
!  ers.  He  remarked,  that  at  the  last  term,  the 
sentence  of  the  prisoners  had  been  suspended 
on  the  motion  of  the  prisoner's  counsel,  for  the 
purpose  of  obtaining  the  opinion  of  the  su- 
preme court,  at  the  last  term,  on  the  question 
of  law,  raised  on  the  trial :  that  court  had  re- 
fused to  interfere,  and  this  court  saw  no  reason 
for  lo-.iger  delaying  the  sentence. 

The  prisoners  were,  accordingly,  sentenced  to 
the  state  prison,  each  for  seven  years, 

MARINE  COURT. 

Present  HE.NRY  WHEATON,  ) 

ROBERT  SWANTON,  &  '  Esquires,  Justices. 
JOHN  B.  SCOTT,  ^ 

BEXJAIMIN  BROW^N 


N  BROWN^ 

AOX  &  r 
CHARD.  ) 


JAMES  CAOX 
JOHN  RICHARD. 

A^thos,  Counsel  fo^'  the  Plaintiff, 
Sampson,  Counsel  for  the  Defendant. 
During  the  War,  a  vessel  from  the  United  States  had 
dischai-ged  her  outward  cargo  at  a  foreign  port,  and, 
on  her  return  with  a  cargo,  was  captured  by  the  ene- 
my. It  was  held  that  in  an  action  brought  by  the 
plaiatifi'for  his  wages,  as  a  seaman  on  board,  that  he 
was  entitled  to  recover  wages  to  the  time  of  the  deliv- 
ery of  the  outward  carg  o,  and  also  for  half  the  time  of 
the  continuance  of  the  vessel  ia  such  foreign  port. 
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TTTE  NEW-YORK,  &c. 


The  following^  opinion  in  tliis  case  was  deliv- 
ered by  Mr.  Justice  Wheatuii : 

The  solo  question  in  this  cause  is,  whether 
the  phiintifTis  entitled  to  his  wa<rcs  as  a  scarnar; 
on  board  the  brig  Ducorncau,  on  a  voyapr 
from  New- York  to  Franco,  and  back  to  a  pot  i 
in  the  United  States  (the  vessel  having  beer, 
caplurod  on  her  return  voyage)  to  the  tinrie  o! 
the  delivery  of  the  outward  cargo  in  a  Frcncli 
port,  or  for  half  the  time  of  the  vessel's  stay 
there. 

The  Plaintiff  entered  on  hoard  the  lUh  ol 
November,  1813,  at  New-Vork;  the  vessel 
arrived  at  L'Orient  on  the  2.3d  December,  and 
had  completed  discharging  her  outward  cargo 
on  the  iUh  January,  1814  ;  sailed  on  her  return 
to  the  United  States  on  the  \'2t\i  of  March,  and 
was  captured  hy  the  public  enemy  on  tlje  l  ltl) 
of  the  same  month. 

To  support  the  position  that  the  seaman  was 
entitled  to  his  wages  for  the  outward  voyage, 
and  for  half  the  time  the  vessel  staid  in  tin 
port  of  delivery,  the  counsel  for  the  plaintiff 
cited  tlic  case  of  Johnston  vs.  The  owners  of 
the  Lady  Walterstorf,  1  Pders,  A.  D.  2\:>. 
In  answer  to  which  the  defendant's  counsel 
cited  Abbott  on  Shipping.  403.  Mr.  J.  Sltjri/\\ 
Edition,  1  Corny n  on  Contrnds,  372,  and  1  Lord 
Raymond's  R.  739.  As  the  two  first  element- 
ary writers  appear  to  have  derived  the  princi- 
ple laid  down  by  them  from  the  report  of  the 
case  in  Lord  Raymond,  it  may  be  most  expe- 
dient to  consider  the  effect  of  that  authority. — 
It  is  an  anonymous  case  ruled  by  Lord  Holt  at 
JVm  Prius,  and  very  briefly  reported.  The 
expression,  "  for  half  the  time  tliat  they  stay 
there  to  unlade,''^  might  be  thought  to  imply, 
either  that  they  were  not  entitled  for  the  whole 
of  the  time  employed  in  unladin^,,  or  that  they 
were  entitled  to  half  the  time  of  the  vessel's 
stay,  upon  the  presumption  that  half  the  time 
would  be  occupied  in  unlading  the  outward 
cargo,  and  the  other  half  in  taking  on  board 
the  return  cargo.  But  it  has  been  inferred 
from  this  case  that  wages  are  payable  only  to 
the  time  of  the  delivery  of  the  cargo.  In  his 
note  to  the  passage  where  this  doc<^rine  is  lai.^ 
down  by  Mr.  Abbott,  Mr.  Justice  Story  adds  : 
"And  if  the  ship  he  lost  on  the  homeward  voy-  [ 
age  the  wages  up  to  the  last  port  of  delivery, 
and  haf  the  time  there,  are  to  be  paid;" — and 
cites  the  case  of  Johnston  vs.  the  Lady  Wal- 
terstorf, as  an  authority  for  this  position.  The 
same  rule  is  laid  down  by  Judge  Peters,  in  the 
case  of  Boardman  vs.  the  EHzabeth,  as  a  posi- 
tion established  by  him  It  cannot  be  ohjected 
that  ihis  is  merely  a  rule  of  presumption,  and 
not  applicable  to  the  present  case,  where  the 
time  of  the  delivery  is  proved  by  positive  evi- 


dence ;  since  it  can  seldom  happen  that  tl)e 
lime  of  delivery  should  not  be  tlius  proved.  If 
here  be  oo  such  rule,  what  rule  shall  be  appli- 
ed to  the  case  of  a  capture  orj  the  return  voy- 
age from  a  port,  wliicli  is  as'-imilated  to  a  port 
r  delivery,  though  no  cargo  be  actually  deliv- 
•  .'d  there  ?    And  if  there  be  such  a  rule,  appli- 
:l)Ie  to  the  last  mentioned  case,  is  it  not  fit 
iiaf  the  same  rule  should  be  applied  to  the  ac^ 
nal  delivery  of  the  outw  ard  cargo,  although  it 
'light  not,  in  fact,  occuj)y  half  the  time  of  the 
p.ssel's  stay  in  the  port In  that  case,  the  low 
would  fall  upon  the  master.    In  case  the  deliv- 
ery occupied  more  than  half  the  period  of  the 
vessel's  stay,  the  loss  would  fall  upon  the  mar- 
iner.   Like  all  general  rules,  it  would  operate 
-ometimes  favourably  to  one  party,  sometimes 
\o  the  other.    It  is  of  the  very  essence  of  law 
lo  deal  in  general  rules,  embracing  witliin  theif 
grasp  particular  cases,  without  regard  to  the 
(•articular  equity  of  ench.    Rut  this  rule,  asap- 
I  lied  to  the  present  case,  is  not  deficient  in 
equity.    Ry  the  general  principles  of  the  con- 
tract of  hire,  the  seaman  w  ould  not  forfeit  his 
wages  fi  om  the  last  port  of  delivery  to  the  cap- 
ture.   Rut  the  marine  law,  fiom  motives  of 
I  mercantile  policy,  excepts  the  hiring  of  seamen 
j  from  liie  rule  applicable  to  the  hiring  of  otlicr 
labourers,  and  allows  them  their  wages  only  to 
!  the  hist  {)ort  of  delivery.    Tlie  (juci-aon  is,  what 
I  shall  be  determined,  as  to  wages,  during  the  pe- 
i  riod  of  the  vessel's  stay  at  that  port.    It  is  the 
j  lermirius  ad  (jucm  of  the  outward  voyage  ;  but 
j  tlje  return  voyage  cannot  strictly  be  said  to 
!  commence  until  the  vessel  weighs  anchor  to 
i  depart.    How  then  shall  this  middle,  ambiguous 
term  of  time  be  divided.    The  policy  of  the 
marine  law  says,  give  it  to  the  master,  since  the 
j  outward  voyage  is  terminated,  and  the  vessel 
I  was  captured  on  the  return  voyage.  Equity 
j  says,  give  it  to  the  mariner,  since  his  services 
j  still  continue,  and  the  return  voyage  has  not 
commenced.    These  conflicting  claims  can  on- 
ly be  reconciled  by  dividing  tliis  contested  time 
equally  between  the  two  parties. 

But  it  is  said  that  the  court  is  prevented  from 
;  doing  this  by  the  authority  of  the  case  in  Lord 
Raymond. 

The  court  cannot  consider  that  case  an  in- 
surmountable obstacle  :  since,  if  the  elements 
ary  writers  be  correct  in  supposing  that  it  sup- 
ports their  doctrine,  that  the  time  of  the  deliv- 
ery of  the  outward  cargo  is  the  time  the  wages 
cease,  where  tlie  vessel  is  captured  on  the  return 
voyage,  we  have  the  contrary  authoniy  of  a 
court  of  our  own  country,  for  assigning  half 
the  time  of  the  vessel's  stay  at  the  last  port  of 
delivery,  as  the  true  criterion-. 
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AT  a  rOUilT  of  GENERAL  SESSIONS  of 
the  Peace,  holden  in  and  for  the  City  and 
County  of  New  York,  at  the  City-Hali  of  the 
said  City,  on  JSI mday  the  2d  of  Decemhcry 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixteen— 


The  Honourable 

JACOB  RADCLIFF,  Maijor. 

JONAS  MAPES,  and  ) 

PETER  CONREY,      \  ^uiermen. 

GRAND  JURORS. 
Duncan  P.  Campbell,  Foreman. 
George  Bement       Robert  Thomas, 
William  Hovfard     Robert  L  Renwick, 
Isaac  Bell,  Hemry  Brevoort,  junr. 

Jacob  Houseman,      WiLLrA:»i  L  Stk-ivart, 
Caleb  Horton,         Skeffington  Si  lby, 
Lewis  Seymour,        George  L.  Bruce, 
John  T.  Cebra,        Stephen  Cave. 
Jonathan  Harned. 


manslaughter. 

CALEB  GRISWOLD's  CASE. 
Rodman,  Counsel  for  the  Prosecution. 
I.  M.  Ely  &  H.  Sedgwick,  Counsel  for  the 
Defendant 

On  the  traverse  of  an  indictment  for  manslaui^htcr,  sta- 
ting the  offence  to  have  been  committed  in' the  Ninth 
Ward  of  the  city,  and  within  the  county  of  New- York, 
it  appeared  that  the  oflence,  if  any,  was  committed  in 
Queen's  County — held  that  this  court  had  no  juris- 
diction. 

In  such  case,  where  the  jury  acquit  a  defendant  who 
resides  in  another  state,  and  had  given  bail  for  his  ap- 
pearance in  the  Sessions  of  the  City  and  County  of 
New- York,  that  court  will  suspend  his  discharge  until 
an  application,  on  behalf  of  the  people,  can  be  made 
hy  the  District  Attorney  to  the  Recorder  of  New-York, 
or  some  magistrate,  having  competent  authority,  to 
recognize  the  Defendant  to  appear  at  the  next  Court 
of  Oyer  and  Terminer  to  be  held  in  Queen's  County. 
The  defendant  was  indicted  for  manslaug-hter, 
committed  on  the  thirty-first  day  of  October 
last,  in  the  ninth  ward  of  the  City,  and  within 
the  County  of  Js^ew-York^  in  the  East  River,  by 
running  down  a  small  boat  with  the  sloop  Hen- 
ry, of  which  the  defendant  was  captain ;  by 
means  of  which,  Gideon  Thornton,  then  on 
board  the  said  boat,  was  drowned. 

It  appeared,  by  the  testimony  of  Charles  Low, 
that  in  the  afternoon  of  the  day  laid  in  the  in- 
dictment, Thornton  and  himself  were  in  a  small 
fishing-boat  proceeding  frem  this  city  up  the 


East-River  to  Ferry-Point,  and  the  wmd  was 
strong  aft,  nearly  at  the  SSW. 

They  had  proceeded,  under  full  sail,  about 
two  miles  above  Hurl-Gate,  and  between  five 
and  six  o'clock,  at  dusk,  when  between  the 
Nortli  Brother  and  Riker's  Island  were  about 
being-  overtaken  by  the  sloop  Henry,  which, 
with  other  sloops,  they  had  before  seen  behind 
them  under  full  sail.  Finding  she  was  corning 
fast  upon  them.  Low,  and  his  companion  who 
was  at  the  helm,  cried  out  to  the  sloop  to  bear 
away  ;  but  the  sloop  not  changing  her  course, 
the  helmsman  in  the  boat,  by  ihe  direction  of 
Low,  first  lulfed,  and  finding  this  would  not  ef- 
fect the  object,  kept  her  away.  At  this  time 
the  boom  of  the  sloop  was  on  the  larboard  side, 
and  Low,  finding  that  the  boom  would  inevita- 
bly strike  the  mast  of  the  boat,  cried  to  his 
companion  to  let  go  the  main-sheet  which  he 
held  in  his  hand,  which  would  have  enabled 
Low  to  have  unshipped  the  mast,  and  prevented 
the  l>com  from  sweeping  it  down,  and  capsizing 
the  boat.  Thornton,  most  probabl}',  being  much 
agitated,  either  did  not  hear  or  regard  the  or- 
der of  Low,  who  made  a  sudden  effort  to  un- 
ship the  mast,  but,  by  reason  of  the  press  of 
sail,  failed.  Tlie  boom  struck  the  mast,  ca- 
reened the  boat  and  half  filled  her,  and  the 
mainsheet  to  the  sloop  suddenly  catching  in 
the  rigging  attached  to  the  mast  of  the  boat, 
she  was  instantly  filled,  and  sunk,  and  Thorn- 
ton and  his  companion  were  left  to  struggle 
with  the  waves. 

Thornton,  although  a  good  swimmer,  was 
much  frightened,  and  soon  became  exhausted. 
Both  cried  for  assistance,  but  received  none 
from  the  sloop,  who  passed  them  apparently  re- 
gardless. At  the  time  they  were  in  the  water, 
IjOW  saw  two  men  looking  over  the  stern  of  the 
sloop,  and  he  did  not  see  thern  making  any  ef- 
fort to  save  himself  and  his  companion.  Low 
encouraged  the  other,  told  him  not  to  be  fright- 
ened, and  attempted  to  assist  him  to  the  shore  ; 
although  it  appeared  that  Low  had  on  a  large 
pea-coat,  and  was  otherwise  much  encumbered 
with  clothes.  Thornton,  having  hold  of  Low, 
took  him  under  water ;  when,  finding  that  he 
would  drown  both,  I^ow  disengaged  himself 
from  the  grasp,  and  Thornton  soon  disappear- 
ed. Willet  Lacraft,  one  of  the  sound  pilots, 
who  had  piloted  a  sloop  called  the  Golden 
Huntress  from  this  city  as  far  as  Biker's  Island, 
at  this  juncture  of  time  had  left  the  sloop  and 
was  going  on  shore  alone,  in  a  small  boat.  He 
heard  the  cry  of  Low  and  Thornton,  and  wat 
about  proceeding  towards  the  place  from 
whence  the  noise  came,  but  seeing  the  Henry- 
near,  with  her  peak  dewn,  he  thought  that  sli 
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would  render  the  necessary  us'.istance,  and  I 
continued  his  course  to  the  shore;  l)iU  observ- 
ing thai  tlic  sloop  coQtiiJuod  Hit  course,  and 
thnt  the  cries  continued,  he  carne  as  soon  as 
possible,  ag-ainst  wind  and  tide,  to  the  placo 
from  whence  the  erics  proceeded.  Other 
boats,  fronj  sloops  that  M'cre  anchored  near 
Hiker's  Island,  waitinj^  ftjr  a  turn  of  tide  to  f^o 
throiig-li  Ilurl-}i^ate,  also  came  at  about  the  lime 
L/aci-alt  arrived,  and  Low  was  saved;  but  as- 
sistance came  too  late  for  tlie  other,  who  con- 
tinued about  ten  minutes  on  the  surface  before 
ho  sunk. 

Lacraft,  who  was  sworn  as  a  witness  on  be- 
half of  the  prosecution,  stated,  as  liis  opinion^ 
tiiat  the  Henry  was  in  such  a  situation,  at  the 
lime  tlie  accident  took  place,  that  she  mig-ht 
have  rounded  to  immediaLely  without  danger; 
and  that  had  she  done  so,  she  could  have  a(fbrd- 
ed  assistance  to  the  sufferers  sooner  than  him- 
self or  the  boats  from  the  sloops  at  anchor  could 
have  done.  This  witness  also  g-ave  the  account, 
above  detailed,  of  the  assistance  rendered  by 
which  Low  was  saved. 


the  ac.:ident,  as  belore  mentioned,  iualantly 
took  place. 

The  defendant,  obser\ingf  the  situation  of 
thf  boat,  immediattly  sprun^^  to  the  Laulyards, 
and  let  fro  the  fall,  to  lower  the  mainsail;  but, 
liy  reason  of  some  obstruclion  in  the  rig-ginjf 
above,  the  mainsail  could  not  be  lowered. 
Francis  asked  the  defendant  whether  some  as- 
sistance to  the  men  could  not  be  rendered,  to 
which  the  defendant  replied  that  it  was  impos- 
sible. The  defendant  and  Adams,  however, 
immediately  hailed  the  sloops  at  anclior,  and  in 
a  short  time  observed  several  boats  coming  from 
the  sloops  towards  Low  and  Thornton.  Those 
on  board  the  sloop  calriilated  that  the  boats 
couhUrender  the  requisite  as-jistance,  before  it 
would  be  possible  that  assistanr  c  could  be  ren- 
dered by  themselves,  and  proceeded. 

There  was  nothing^  to  be  found  on  deck  to  be 
thrown  overboard,  on  which  the  sufferers  could 
I  lloat ;  the  deck  beinjr  nearly  covered  with  heavy 
I  articles  of  difierent  kinds. 

The   difliculty  of  rounding-  to,  and  letliuff 


dovn  the  boat  of  the  sloop,  for  the  purpose  of 
It  appeared  by  the  testimony  on  behalf  of  j ass:stinir  the  men,  circumstanced  as  the  sloop 
the  defendant,  that  Edv.-ard  Ackerson,  (swoni    was,  with  re^rd  to  the  want  of  haiids,was  shown 


as  a  witness  on  I)ehalfiifthc  defendant)  one  of 
the  Sound  pilots  conducted  the  sloop  f^rom  this 
city  to  within  about  half  a  mile  of  the  place 
where  the  accident  took  place.  Several  sh>ops, 
<3urincr  the  passaq-e,  among  which  was  the  Gold- 
en Huntress,  had  outsailed  the  Henry.  When 
Ackerson  left  the  Henry  it  was  g-etting"  dark, 
the  wind  was  blowiuir  a  smart  breeze,  and  the 
vessel  sailing  seven  knots  an  hour.    He  direct- 
ed her  to  be  kept  a  due  east  course,  for  the  pur- 
pose of  clearing-  Frig's  Point.    As  soon  as  he 
left  her  a  light  was  put  in  the  birnacle.  There 
were  three  men  on  board,  including  the  de- 
fendant; one  of  whom  was  at  the  bow,  tending 
the  jib.    The  boat  was  hung  at  the  stern  by 
Davy-falis,  in  the  usual  manner,  by  wiiich  she  | 
might  be  let  down  in  tlie  water.    It  was  prov- 
ed, however,  by  Ackci'soa,  tliat  it  is  extremely 
dangerous  to  let  down  a  boat  suddenly  wlicn  a] 
vessel  is  underway  ;  and  that  it  is  usual  for  ves-  | 
sels  sailing  the  Sound,  so  to  have  the  Davy-falis  j 
belayed  tiiat  it  would  .take  a  considerable  time  | 
to  let  down  the  boat. 

Charles  Francis  and  George  Adams,  sworn 
as  witnesses  on  behalf  of  the  defendant,  con- 
curred in  shovving  that  they  Avere  on  board  at 
the  time  the  accident  took  place :  the  first  of 
whom  was  at  the  helm,  the  other  at  the  hatches 
looking  out  to  the  windward,  and  the  captain 
near  the  mast  coiling  a  rope.  The  peak  was 
down  for  some  tim.e  before  the  accident  took 
place,  Avhich  was  in  about  ten  minutes  after 
Ackerson  left  the  sloop.  Neither  of  the  pris- 
oners on  board  saw  the  boat,  or  heard  any  cry 
from  on  board  until  she  was  close  in  by  the 
boom,  when  Francis  luffed  for  the  purpose  of 
clearing  the  boat,  which  was  impossible,  and 


from  the  testimony  of  Ackerson,  Adams,  and 
Fi-ancis. 

j     After  the  testimony  on  behalf  of  tlie  defend- 
j  ant  was  closed,  Sedgwick  raised  «io  objection 
j  to  the  prosecution,  on  the  ground  that  the  place 
I  where  the  offence,  if  any,  was  con)mitted,  was 
I  without  the  City  and  County  of  iVew-York, 
j  and  tlierefore  could  not  be  tried  in  this  court. 
I     It  was  ascertained,  by  a  reference  to  the  act 
i  dividing  the  state  into  counties,  that  the  locus 
\  in  quo  was  in  Queen's  County.    Rotlman  ad- 
mitted the  objection  to  be  fatal :  and  the  court, 
on  that  ground,  advised  the  jury  to  acquit  the 
defendant. 

He  was  acquitted,  and  Rodman  thereupon 
moved  the  court  to  recognize  the  defendant  to 
appear  at  the  next  court  of  Oyer  and  Termi- 
mcr,  to  be  holden  in  Queen's,  to  answer  to 
this  charge. 

Ely  and  Sedgwick  contended  that  the  defend- 
ant, having  been  duly  acquitted  by  the  jury  on 
this  charge,  ought  not  to  be  hold  to  answer  for 
the  same  offence  in  another  County ;  and  that 
no  proceeding  before  the  court  could,  legally 
autliorize  such  detention. 

The  court  declined  to  interfere  in  requiring 
such  recognizance. but  suggested  that  the  appli- 
cation sliould  be  made  to  the  Recorder,  or  some' 
other  ofBcer  having  competent  authority.  Un- 
til such  application  could  be  made  by  the  Dis- 
trict Attorney,  the  court  suspended  the  dis- 
chai-ge  of  the  defendant. 

Application  was  made  to  the  Rec€a*der,  who 
took  time  until  the  next  day  to  consider  ;  bat 
Rodman  did  not  renew  the  application,  and  the 
defendant  was  discharged. 

In  justice  to  the  defendant,  we  cannot  omit 
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uemarkin^,  that,  taking  all  the  circumstances 
of  this  case  into  consideration,  no  blame  could 
be  justly  imputable  to  him  for  the  accident 
which  occurred.  Thornton  lost  his  life  merely 
through  misadventure.  In  the  exercise  of  law- 
ful employments,  from  which  danger  may  ac- 
crue to  others,  the  law  requires  an  ordinary  de- 
o-ree  of  caution,  proportionate,  however,  to  the 
danger  which  may  be  reasonably  apprehended 
in  the  friven  case,  (I  East's  C.  L.  262  &  63.) 
In  this  case  it  appeared  that  there  was  one  en- 
gaged in  looking  out,  who  did  not  see  the  boat 
until  it  was  too  late  to  avoid  her. 

After  the  accident  took  place,  the  best  course 
which  could  have  been  adopted  on  board  for 
saving  the  men,  undoubtedly  was,  to  have 
rounded  to  the  sloop  immediately,  and  have 
lowered  the  boat  the  moment  it  was  practica- 
ble, and  in  the  mean  time  to  have  cast  over 
some  spar  or  floating  matter,  to  afford  relief  to 
the  sufterers.  Nautical  men,  having  as  it  were 
the  charge  of  the  lives  of  others,  generally  an- 
ticipate, or  ought  to  do  so,  the  measures  to  be 
adopted  in  case  of  accident  by  losing  a  man 
overboard;  so  that  their  actions,  in  such  cases, 
arc  the  result  of  previous  deliberation.  But  it 
should  be  remembered,  that  many  men,  inexpe- 
rienced in  affairs  of  this  nature,  who  have  per- 
haps never  thought  on  the  subject,  whenever 
an  accident  of  this  nature  takes  place,  are  so 
ao-itated,  that  their  reason  becomes  in  a  mea- 
sure suspended,  and  they  either  act  not  at  all, 
or  absurdly.  Many  hesitate,  and  know  not 
what  course  to  adopt. 

In  general,  the  mea^'ares  taken  by  a  man,  in 
a  case  where  he  has  not  had  time  to  deliberate, 
should  not  be  scrutinized  with  severity.  There 
is,  therefore,  no  reason  to  censure  or  condemn 
a  man,  reduced  to  a  situation  requiring  a  sud- 
den eftbrt  of  the  judgment, for  acting  or  not  act- 
ing precisely  in  the  mode  which  cool  reflection 
would  dictate. 


BURGI-ARV. 

CHARLES  JONES'  and  WILLIAM  HO- 
NEYWELL'S CASE. 
Rodman,  Counsel  for  tke  prosecution. 
Wilson  &  Price,  Counsel  for  the  prisoner. 

An  iiidictnifint  for  burglary,  contained  three  counts,  the 
first  of  which  alleged  the  offence  to  have  been  commit- 
ted in  the  dwellin^^-house  of  S,  the  second  in  that  of 
J,  and  the  third  in  that  of  H.  On  the  traverse  of  the 
indictment,  it  appeared,  that  S  the  landlord,  living'  at 

-  a  ditlereiit  place,  hired  the  building  to  J  and  H,  by 
separate,  leases,  and  that  the  ofience  was  comniitte'd 
in  a  part  of  the  prennses  occupied  by  H  as  a  store,  also 
living  in  a  different  place.  There  were  separate  out- 
er doors  to  the  store  and  entry  ;  and  on  the  side  of  ti-.e 
store,  there  were  two  doors  communicating  with  the 
entry,  which  entry  was  used  in  common  by  J  and  H, 
llietir.it  of  whom  lived  in  a  chamber  above  the  store, 
communicating  with  the  entry,  but  the  inner  store- 
doors  were  not  in  use,  having  been  closed.  It  was 
held,  tliat  bn^aking  and  entering:  the  outer  store-door 
nt^e  night;  fcrlynioasly.  was  not  burglar}-. 


The  prisoners,  the  latter  of  whoca  was  a 
black,  were  indicted  for  a  burglary  and  grand 
larceny,  committed  in  the  night  of  the  16th  of 
November  last,  by  entering  the  dwelling-house 
of  William  S.  Hick,  and  stealing  watches, 
jewellery,  and  otner  articles,  to  the  amount  of 
§00,  the  property  of  the  said  Hick,  In  the 
hrst  count  in  the  indictment,  the  prisoners  were 
charged  with  breaking  and  entering  the  dwell- 
ing-house of  Daniel  Sullivan  ;  in  the  second 
that  of  Catharine  Jones  ;  and  in  the  third  that 
of  William  S.  Hick. 

It  was  proved  on  behalf  of  the  prosecution^ 
and  admitted  by  the  counsel  for  the  prisoners, 
that  in  the  night  laid  in  the  indictment,  the 
prisoners  broire  open  the  store  of  Hick,  at  No. 
129  Water-street,  and  stole  the  articles  which 
were  produced,  and  identified ;  and  before  they 
could  got  clear  with  the  plunder,  were  detect- 
ed and  seized  by  the  watchmen.  The  only 
question,  therefore,  was,  whether  the  offence 
amounted  to  burglary. 

It  appeared  that  Daniel  Sullivan  was  the 
owner  of  the  building  in  which  this  olience 
was  committed  ;  who  hired  the  same  to  Catha- 
rine Jones  and  William  S.  Hick  separatelj^ 
In  the  lower  part  of  the  building  was  Ihe  store 
of  Hick,  fronting  Water-street,  having  an  out- 
er door  leading  into  the  str«et,  and  two  other 
doors  on  one  of  the  sides  of  the  store,  which 
communicated  with  an  entry,  used  in  common 
by  Mrs.  Jones  and  Hick;  the  former  of  whom 
occupied  the  chamber  over  the  store,  also  com- 
municating with  this  eniry.  This  entry  hud 
an  outer-dcor  into  the  same  street,  a  fevv  feet 
from  the  store  door.  The  doors  in  the  side  of 
the  store  had  been  formerly  used,  but  were 
closed,  by  having  goods  placed  before  them, 
previous  to  the  time  the  felony  Avas  committed. 
There  was  also  a  back-yard,  in  which  both  of 
the  tenants  had  a  privilege,  and  on  the  Back  of 
the  store  there  ^va.'i  a  v/indow  looking  into  this 
yard.  The  premi-ses  were  under  one  and  the 
same  roof,  and  Hick  lived  at  a  different  place. 

On  this  state  of  facts,  the  counsel  for  the 
prisoner  contended,  that  the  place  where  this 
ofience  was  committed  was  not  a  dwelling- 
house,  in  contemplation  of  law.  There  was 
no  communication  from  the  store  to  the  entry, 
and  there  was  a  separate  entrance  for  each  of 
the  tenants.  The  store  was  wholly  unconnect- 
ed witli  the  other  parts  of  tlie  building.  The 
counsel,  in  support  of  their  argument,  cited 
1  Hale's  P.  C.  287,  and  read  from  2d  East's 
C.  L.  p.  500.  the  passage  cited  ante  p.  46^iu 
the  note. 

Rodman  contended  that  the  offence,  diBfcjs- 

ed  in  the  testimony,  amounted  to  burglary  

Sullivan,  Jones,  and  Hick,  had  an  interest  ia 
j  the  premises,  and  the  ownership  was  therefore 
I  properly  laid  in  the  three  counts  in  the  in- 
;  dietment.  The  several  parts  of  the  building- 
j  were  connected,  and  all  under  the  same  roof. 
1  Even  had  this  offence  been  committed  in  an 
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out-house,  part  of  the  messuage,  the  indictment 
under  the  tCiiimony  wouJd  have  been  su/Ti- 
ciently  supported  ;  much  more  so,  when  it  aj)- 
pcared  that  tlie  place  where  the  felony  was 
committed  was  a  part  of  the  building-,  and  un- 
der the  same  roof.  The  counsel  cited  2d 
East's  C.  L.  p.  491,  2&  1. 

His  honour,  the  Mayor,  after  the  arg-uments 
of  the  counsel,  advised  the  jury  to  find  the  pris- 
oner guilty  of  ^rand  larceny  merely.  No  au- 
thority, directly  in  point,  had  been  cited  on 
behalf  of  the  pro^^ocuiion ;  and  those  aulliori- 
ties  cited  by  the  counsel  for  the  prisoner, 
seemed  to  support  the  doctrine  for  which  they 
contended. 

Should  the  jury  follow  the  advice  of  the 
court,  and  find  the  prisoners  guilty  of  the  lesser 
ofrence  laid  in  the  indictment,  the  court,  in 
their  discretion,  can  inllict  a  punislnnent  ade- 
quate to  the  crime  committed  ;  but  should  the  i 
jury  find  the  prisoners  g^uilty  of  hurg-lary,  they  ! 
must  be  sentenced  to  the  State  Prison  tor  life.  | 
The  prisoners  were  found  guilty  of  g-rand  larce- 
ny, and  senteuced  to  the  state  prison,  the  first 
named  seven,  and  the  other  fourteen  years. 

SUMMARY. 

GUAM)  LARCENY. 

Joseph  IFinicky  recently  liberated  from  the 
state-prison,  on  the  23d  day  of  Noveinber  last, 
at  a  house  in  Market-street,  picked  the  pocket 
of  Robert  Brooks  of  his  pocket-book,  contain-  , 
in- $18.  i 

Jiicoh  Hoogland^  an  old  offender,  lately  from  ! 
Bridewell,  (See  Summary,  ante  paj^c  30.)  with 
several  otliers  with  whom  he  had  been  hunting-, 
went  into  a  house  of  entertainment,  kept  by 
John  Knapp,  near  Fort  Ganscv  ort,  and  called 
for  some  liquor ;  and,  while  Knapp  and  the 
others  were  in  the  bar-room,  Hoogland  went 
into  another  room  adjoining  to  lig-ht  a  segar, 
and  stole  a  silver  watch,  hanging-  over  the  fire- 
place, of  the  value  of  $15,  the  property  of 
Knapp,  who  missed  it  a  short  time  after  his 
guests  left  tiie  house. 

The  prisoner  went  over  to  Hoboken,  and 
exchanged  the  w*atch  with  William  Jones  for 
one  of  a  less  value,  and  J  ones  gave  him  $5  to 
toot. 

Jones  and  Knapp  both  appeared  as  witnesses 
cn  Hoogland's  trial,  whose  guilt  was  clearly  es- 
tablished. 

D^miel  Coles  Hopkins,  according  to  his  own 
exafl||nation,  taken  in  the  police,  on  the  3d 
inst.  went  into  Willard's  office,  in  the  Bowery, 
and  played  cards,  was  successful,  and  won  $3, 
went  away  and  returned  again,  and  seeing  no- 
body in  the  office,  stole  a  clock  of  the  value  of 
$75,  the  property  of  John  Thompson.  He 
carried  the  clock  about  three  miles  out  of  the 
city,  and  hid  it  ia  the  brush. 


Thompson,  in  company  with  Abncr  Curtfe, 
one  of  the  police  officers,  called  on  the  prisoner, 
and  charged  him  with  the  theft,  who  at  first  de- 
med,  and  afterwards  owned  that  he  stole  the 
property,  and  went  with  the  owner  to  the  place 
whore  it  was  hid. 

Tlie  reason  alledged  in  his  examination  for 
tfie  felony  was,  that  the  day  in  which  it  was 
committed,  his  property  had  been  seized  and 
lold  for  house-rent,  and  being  in  liquor  and  be- 
wildered he  stole  the  <  lock  ! — Gambling  and 
dunking  lead  to  beggary  and  ruin. 

His  counsel,  as  usual,  set  up  in  defence  the 
respectability  of  the  prisoner's  connexions  ;  a 
defence  unknown  to  the  law ;  in  reason  pre- 
posterous. 

Willunn  Warren^  a  black,  on  the  19th  of 
October  last,  stole  two  boxes  of  spermaceti 
candles,  of  the  value  of  $  )2,  the  property  of 
Borden  (^hase,  and  carried  one  box  to  a  laylor*$ 
shop,  and  sold  the  box  to  Michael  Kenny,  the 
taylor,  for  $.3,  alledging  that  he  had  been  a 
whaling  voyage,  and  received  the  candles  in 
payment  for  his  wages.  Joseph  Fellows,  ano- 
ther black,  saw  the  prisoner  carry  the  box  to 
Kenny's  shop.  Application  was  made  to  the 
police,  the  candles  were  found,  Kenny  indict- 
ed and  tried  during  this  term,  on  a  charge  of 
receiving  stolen  goods,  and  was  acquitted. 

Jack  Conv'tiy  stole  a  trunk,  containing  $10n, 
in  specie,  the  property  of  Owen  Kelly,  in 
Bancker-street.  The  prisoner,  with  another, 
went  into  the  yard  of  Kelly,  and  entered  the 
house  through  one  of  the  back  windows.  The 
felony  confessed  in  the  examination. 

William  Drury  stole  two  watches  of  the  value 
of  $13  each,  from  the  state-room  of  a  brig  lying 
at  Whitehall ;  one  of  the  watches  belonged  to 
William  Faunes,  and  the  other  to  Alexander 
Howard.  He  was  found  making  off  from  the 
vessel,  and  the  captain  pursued  him,  and  in 
bringing  him  back  the  prisoner  dropj)ed  them, 
and  tliey  were  found. 

Jacob  H.  Jacobs^  about  three  months  ago, 
stole  a  quantity  of  cloth,  of  the  value  of  $150, 
the  property  of  James  B.  Starkins,  from  on 
board  the  sloop  Industry,  at  Peck-Slip.  The 
prisoner  had  left  a  part  of  the  property  with 
Isaac  Shearman,  in  Market-street,  which  led 
to  his  detection. 

Thomas  Gilman  al.  Tellman,  stole  half  a  keg 
of  tobacco,  the  property  of  Daniel  Smith,  and 
it  was  taken  from  his  possession  a  short  dis- 
tance from  Smith's  shop. 

John  Downs,  with  another  boy  of  the  same 
miserable  appearance  with  himself,  stole  a  gold 
watch,  of  the  value  of  $23,  from  the  watch  store 
of  Peter  Bells,  in  Cherry-street,  and  sold  it  to 
one  Benjamin  Bryerly  for  $8.  Bryerly  was 
tried  this  term  for  receiving  the  watch  as  stolen 
goods,  but  was  acquitted. 

{Thh  Summary  to  he  continued.) 
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AT  a  COURT  of  OYER  and  TERMINER, 
holden  at  the  City-Hall  of  the  City  of  New- 
York,  on  Thursday,  the  19th  day  of  Decem- 
ber, in  the  year  of  our  Lord  one  thousana 
eigiit  hundred  and  sixteen — 

BEFORE 

The  Honourable 

Willi  am  W.  Van  Nf.ss,  one  of  the  Justices 
of  the  Supreme  Court  of  Judicature  of  the 
-State  of  New-York. 

JACOB  RADCLIFF,  Maxjor  of  the  City  of 
JVew-  York. 

JoyAs  Mape.   &        J  jilde^^en. 
William  Al  Burtis,  5 

MURDER. 

DIANA  SELLICK'S  CASE. 

Maxwell,  Counsel  for  the  prosecution. 

Emmet    Price,  Counsel  for  the  Prisoner. 

On  a  trial  for  murder,  where  a  juror,  not  belonging  to 
the  soc  iety  of  Frienda,  on  being^  called,  declines  serv- 
ing-, from  scniplr.s  of  ( onsciencc,  and  declares,  that, 
having  long  before  made  up  his  mind  on  the  subject, 
he  had  determined  never  to  find  a  verdict,  the  con 
sequence  of  which  would  be  the  death  of  a  human 
being,  however  cleai'  and  positive  the  testimony  might 
be,  and  that  he  still  adhered  to  that  determination — 
It  was  iield,  that,  although  such  juror  vi^as  not  exempt, 
by  the  statute,  fi  om  serving  as  a  juror,  yet  such  decia- 
ratioii  formed  a  good  ground  for  challenge  by  the  pub- 
lic prosecutor.  Such  challenge  is  to  be  tried  by  the 
tu'o  first  jurors  called  and  sworn. 

^  lady,  during  coverture,  owned  and  had  possession  of  a 
slave,  to  whom  she  promised,  that  on  her  decease  such 
slave  should  be  free.  On  the  death  of  tlio  lad\ ,  her 
husband  having  survived,  the  slave  assumed  his'  liber- 
ty, and  the  surviving  husband  never  claimed  his  ser- 
vices, though  the  slave  had  often  seen  the  hus!>and, 
who  had  fn-quent  opportii',)ities  of  making  such  claim. 
The  slave  had  no  manumission  paj.er,  but  considered 
himself  free.  It  was  held  that  on  a  trial  for  murder 
against  a  person  free,  such  a  slave  was  not  a  compe- 
tent witness. 

On  the  traverse  of  an  indictment  for  murder,  alledgmg 
that  the  death  was  occasioned  hij  means  of  2wison  ad- 
ministered  by  the  prisoner,  and  the  ground  of  defence 
on  the  trial  is  insanity,  should  the  jurors  entertain  a 
reasonable  doubt  that  the  death  was  the  effect  of  poison, 
it  will  be  their  duty  <o  acquit;  but  should  tlie  jurors 
doubt  whether  tlje  prisoner  was  insane  at  the  tinie  of 
administering  the  poison,  it  will  be  their  duty  to  con- 
vict. 

To  vend  poisonous  drugs,  indiscriminately,  without  mak- 
mg  diligent  inquiry,  and  ascertaining  satisfactorily  to 
what  purpose  they  are  to  be  applied,  is  highly  repre- 
hensible. 

Quere  :   Is  not  the  act  of  vending  such  dru^s,  without 

such  inquiry,  indictable  at  common  law  ? 

The  prisoner  was  indicted  for  wilful  murder, 
committed  on  Hetty  Johnson,  on  the  4tli  dav  of 
Janirary,  IBI'6.  The  means  by  whicJi  this 
murder  was  committed,  as  allcd^^ed  in  the  in- 
dictment, was,  by  mixiog-  a  certain  poisonous 
substance,  commonly  called  white  arsenic,  with 
gin,  and  giving  the  same  to  the  said  Hetty  John- 
son, w  ith  intent  her  the  said  Hetiy  Johnson  to 
till,  murder,  and  destroy :  and  that  after  the 
said  poison  was  so  administered,  the  said  Hetty 
4ied  by  reason  of  the  t-aking  such  vouotk 
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The  prisoner,  a  black  woman,  was  brought 
into  court  wraj^ptd  in  a  blanket,  trembling", 
and  unable  to  support  herself  in  standing,  hav- 
ing- been  a  loiig  time,  as  we  understand,  under 
a  course  of  mercury. 

By  the  order  of  the  Court,  she  was  again  ar- 
raigned on  the  indictment,  to  which  she  pleaded 
not  guilty. 

Price  was  originally  engaged  for  the  prison- 
er, and,  on  the  suggestion  of  the  Court,  he  re- 
quested that  Emmet  should  be  assigned  as  as- 
sociate counsel  for  the  prisoner.  Emmei  was, 
accordingly,  associated  with  Price  in  the  de- 
fence. 

James  Palmer,  on  being  called  as  a  juror, 
said,  "  May  it  please  the  Court,  I  object  to 
serving  on  this  jury.  My  objection  rests  on 
conscientious  grounds." 

By  the  Court.  Mr.  Palmer,  do  you  belong 
to  the  society  of  Friends  .'' 

Palmer.  No,  may  it  please  the  Court. 
By  the  Court.  (After  examining  the  statute,) 
Mr.  Palmer,  this  is  a  question  that  is  to  be  de- 
termined by  the  law  of  the  land.  There  is  no 
exception  in  the  statute  which  embraces  your 
case  :  you  are  not  exempt  by  law. 

Palmer.  May  it  please  the  Court,  I  may  be 
forced  on  this  jury  ;  I  may  be  imprisoned  ;  but 
I  shall  never  do  a  thing  against  the  dictates  of 
my  own  conscience.  I  have  long  considered 
the  subject,  and,  according  to  my  construction 
and  belief  of  the  New-Testament,  /  thi?ik  that 
no  earthly  Irilmnal  has  a  right  to  take  away  the 
life  of  a  human  being  !  The  more  I  have  read 
the  scriptures,  the  more  is  this  opinion  confirm- 
ed ;  and  I  liave  long  determined,  and  shall 
firmly  adhere  to  that  determination,  that,  how- 
ever clear  and  positive  the  testimony  might  be, 
on  behalf  of  the  prosecution,  I  never  would, 
and  never  will  agree  to  a  verdict,  the  conse- 
quence of  which  would  be  the  death  of  a  fellow 
being. 

j\lax\ncU.  INIay  it  please  the  court,  I  think 
it  my  duty,  as  public  prosecutor,  to  interpose  a 
challenge  to  this  juror  for  cause. 

By  the  Court.  This  challenge  must  be  tried 
by  the  two  first  jurors,  called  and  sworn.  The 
oath  is,  "  You  shall  well  and  truly  try  the  matter 
of  challenge,  whether  James  Palmer  stands  in- 
different between  the  people  of  the  State  of 
New-York  and  Diana  Sellick,  the  prisoner  at 
the  bar,  and  a  true  verdict  give  according  to 
evidence." 

The  two  first  jurors  were  accordingly  sworn 
as  triors,  and  James  Palmer  was  sworn,  and 
testified  in  substance  before  the  triors,  to  the 
same  matters  which  formed  the  ground  of  ob- 
jection against  himself ;  declaring  further,  that 
even  in  this  case,  had  the  prisoner  made 
a  full  and  ample  confession  of  her  guilt,  he 
never  would  agree  to  find  her  guilty. 

Maxwell  contended  to  the  Court,  and  triors, 
that  on  general  principles,  the  juror  called  eould 
not  be  considered  as  iadifferent  between  t|ie 
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people  and  tlm  ])iisoiirT,  .ind  tm  .  ;  .  i:.  . 
to  be  set  asiile.  Miice  llie  ufit  ii  nt  il.)c:lriiie  of 
attoint  had  l>c(;oiiie  obsolete,  no  person  was 
responsible  for  the  verdict  w  hich  he  iiii^rhl  ren- 
di'r;  mill  the  inevitable  coiise'nu  iirr  of  siitFer- 
ing  ibis  iiiror  to  sil,  in  lliis  case,  would  be  flie 
aeqmilul  of  the  prisoner. 

Thecoun  el  for  Uif  pi  isoner  contended,  that 
the  ground  of  obircliou  to  this  juror  v/as  novel, 
and  very  f  xtraordiiurrv.  In  this  case  tlie  ( '»)urt 
and  triors,  would  perceive  that  the  juror  had  set 
un  his  own  privriie  Ojiinion  against  the  law  of  the 
land  ;  and  should  the  objeciion  be  hold  v  alid 
by  the  triors,  the  consequence  mig-ht  be,  that 
every  man  called  as  u  juror,  ia  case  oflile  and 
deatii,  would  have  it  in  his  power  to  claim  an 
exemption  not  warranted  by  law.  They  cou- 
tend<'d  further,  that  an  objection  founded  on  in- 
dividual prejudice,  which  liad  not  been  nuide 
the  sul)jict  of  statutory  exemjjlion  or  regulation, 
ousfht  not  to  prevail. 

The  lep-i'^laturo  had  exempted  one  society  of 
peo;-le  only,  from  serving  as  jurors  in  ca^c  oflifc 
and  death  ;  and  the  triors  could  not  assum<;  the 
Goi;-nizance  of  exteiidin^  that  exemption  to  an 
in  liv!  lual,  v»  hich  was  denied  him  by  the  provi- 
sions of  the  law. 
7?7  the  Court  to  tlie  trioi  s. 
Gentl.Mncn,  James  Palmer  has  been  called  a^s 
a  )uror  on  this  occasion,  and  on  being-  sworn  has 
stated,  that  in  no  case,  however  clear  and  p-)si- 
tive  the  testimony  nii.^ht  be,  would  he  render 
a  verdict,  the  consequence  of  which  would  be 
the  death  of  a  Innnan  being-.  This  opinion,  he 
states,  is  founded  on  conscientious  scruples, 
arising  from  his  construction  of  the  i\ew  Testa- 
inent.  Mr.  Palmer  has  appeared  before  yoji, 
and  appears  to  be  a  sincere,  respcctubic  man; 
and  there  is  no  reason  befoie  us  to  induce  the 
belief,  that  he  has  resorted  to  this  as  a  pretence. 

On  this  state  of  facts,  j^entLrritn,  the  ques- 
tion arises  for  your  determination,  whether  the 
evidence  before  you  is  such  as  satisfies  your 
minds  that  Mr.  Palmer  stands  indilleient  be- 
tween the  government  and  the  prisoner  at  the 
bar  ?  The  counsel  for  the  prisoner  have  arg-ued 
that  this  juror  is  not  exetnpted,  bi/  Imv,  from 
serving  on  this  jury,  and  that  an  objection,  pro- 
fessedly founded  on  the  private  ooinion  of  ?m 
individual,  not  recognized  by  any  statutory  pro- 
vision, ought  not  to  .be  held  valid.    There  is, 
I  must  confess,  some  force  in  this  argument, 
but  I  am  unable  to  see  how  it  can  eiTect  the  sole 
question  which  you  are  to  try,  to  which  I  have 
called  vour  attention.    Weie  this  an  obieclion  ! 
on  behalf  of  the  juror,  merelv,  then  the  argu-  | 
ment-ivould  be  conclusive;  but  on  tliis  occa-  ; 
sion,  the  government  has  interposed  a  chal-  j 
lenge,  and  the  right  of  challenge  to  the  favour,  j 
as  between  the  government  and  the  prisoner,  ; 
is  reciprocal.    I  think  that,  although  this  juror 
is  not:  exempted  by  law  from  serving,  yet  that, 
tegardinq;-  the  right  of  the  government,  the  ' 
reason  why  he  should  not  serve  is  as  strong  as 


i!  '  .  ,  ill  truth,  belonged  to  the  .society  of 
j  Friends.  I  will  put  a  case  for  illustration: 
I  Sufijiose  a  ci>  il  (•;iu«5e  was  lo  be  tried,  in  which 
:  the  self  defence  wis  usury  ;  and  a  juror  should 
jj  be  culled,  who  sjiould  declare,  on  oath,  that, 
consideriug^  the  statute  of  usury  inexpedi(  nt 
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jj  an«l  wrong,  on  princijJe,  he  had  firmly  deier- 
miucd  never  to  render  a  verdict  in  favour  of 
the  provisions  of  tiiat  statute,  however  clear 
and  positive  tlie  testimony  of  u->ury  might  be  .'' 
Though  the  low  had  not  exempted  such  juror 
from  serving,  yet  onght  not  a  challenge  for  fa- 
vour, made  by  the  defendant,  ivho  sought,  iu 
that  trial,  to  set  aside  an  usurious  contract  or 
transacti(jn,  be  sullicient  to  prc\ail  .'' 

1  tlierelore  think  that  the  challenge  on  behalf 
of  the  prooccutiou  is  valid,  and  ought  lo  pre- 
vail. 

It  is  unfortunate,  gentleman,  that  such  an 
ofiinion  as  that  entertained  by  Mr.  l*almer,  on 
this  subject,  should  exist  in  the  mind  of  any 
person  in  tlie  community.  Tliat  is  not  my 
opinion.  I  Ix  lieve  that  every  government  haa 
a  right  to  (irotcct  the  comn. unity  against  the 
murderer,  by  intlictirig  the  punishment  of 
death.  Nay,  I  believe  rt  strictly  conloimable 
to  the  law  of  Ciod.  This  is  not  my  opinion, 
j  mr  rely,  but  that  of  a  large  majority  of  mankind, 
and  many  of  the  ablest  jurists. 

The  triers  retired,  and  in  a  few  minutes  re- 
turned with  a  \erdict  in  favour  of  the  chal- 
lenge. 

Polmer  was,  therefore,  set  aside  as  a  juror. 

After  the  jurors  were  sworn.  Maxwell 
opened  the  case  on  behalf  of  the  prosecution, 
wherein  he  staled,  that  he  expected  to  show, 
by  positive  testimony,  and  by  the  confession  of 
the  prisoner,  regularly  taken  in  the  police,  that 
she  commiKed  the  murder  by  the  means  laid 
in  the  iridirtment. 

He  called  on  Hetty  Johnson,  a  black  woman, 
as  a  witness  on  behalf  <»f  the  pro-eciition.  This 
witness,  after  being  duly  cautioned  by  the 
court  concerning  the  solemnities  of  an  oath, 
was  sworn,  and  said  :  In  the  b(  ginning  of  Jan- 
uary last,  Diana  Sellick  lived  vviihMrs.  Daily, 
of  Doyer-street ;  and  l.^ana  had  put  her  child 
with  me  to  board  on  C  hiistmas  before.  On 
Thursday  (the  5th  of  January)  the  prisoner 
came  to  my  house  M'llh  some  liquor  in  a  whit© 
bowl,  which  s!je  said  was  gin,  and  asked  me  to 
drink.  I  told  lier  that  I  did  not  want  any,  and 
the  prisoner  then  said  she  would  put  some  su- 
gar in  it,  which  would  moke  it  better.  She 
offered  it  to  me  again,  and  I  refused  to  drink, 
saying  to  her,  You  know  I  never  dri:]k  any 
such  thing."  She  then  said,  "  If  you  will  not 
di'ink  it,  1  will  drink  it  myself,  and  give  it  tp 
the  children."  fShe  put  the  liquor  to  her  own 
mouth,  and  Turning  some  out  in  a  glass,  g-are 
some,  OS  I  think,  and  am  pretty  sure,  from,  the 
irl(tss  to  her  oicn  child — how  much  e-ther  of 
them  drank,  I  cannot  say,  as  I  was  about  my 
work.    My  child,  then  about  a  year  old,  was 
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at  that  lime  at  the  door,  and  I  rliargrd  the 
prisoner  not  to  g-ive  my  child  any  of  the  liquor  • 
but  she  took  out  two  tea-spoonfnis  from  tlie 
bottom  and  gave  to  my  child.  The  prisoner 
then  went  out  to  g-o  to  Mrs.  Daily's,  and  while 
she  was  gone  her  own  child  was  first  taken 
sick,  and  fell  into  an  empty  kettle  ;  I  took  it 
up  in  mv  lap,  and  it  vomited  very  much.  My 
child  also  was  taken  sick  a  short  time  after- 
wards;  and  when  the  prisoner  came  back,  T 
told  her  she  had  come  in  a  good  time,  for  both 
the  children  were  drunk.  The  prisoner  told 
me  to  go  for  doctor  Fowler.  I  went  to  my 
husband,  and  told  him  to  go  for  doctor  Walters, 
and  wiien  I  got  back  to  the  house,  I  found  the 
prisoner  there;  I  took  my  cliiid  in  my  lap,  and 
wiped  its  mouth,  and  round  the  mouth  I  saw 
sometiiing  was  dry,  which  the  prisoner  had  giv- 
en her  while  I  was  gone. 

Bjj  the  Court.  How  do  you  know  the  priso- 
ner had  given  the  child  any  thing  while  you 
was  absent  ?  Yon  must  state  nolhiug  but  what 
you  know  yourself. 

Witneas.  The  prisoner  must  have  given  the 
cliild  poison  while  I  was  gone  ;  no  grown  per- 
son besides  was  left  there  :  I  looked  into  the 
fire,  and  saw  the  remains  or  shadow  of  a  paper 
which  had  been  burned  ;  I  looked  on  the  man- 
tle-piece, and  saw  some  white  stulf  scattered, 
whifh  came  out  of  the  paper  when  she  thixed  it. 

By  Vie  Court.  How  long  after  you  returned 
did  you  see  the  white  sluli"  on  the  mantle- 
piece  ? 

IVitnens.  About  half  an  hour;  but  before 
this,  f  asked  her  what  she  had  given  the  child, 
and  slie  answered  nothii'g.  Doctor  \V;ilt,irs 
came  aufi  seeing  botfi  the  cliildrcn  sick,  said 
they  wore  poisoned. 

In  the  morning  [  told  the  pri'^oner  that  the 
poison  must  have  been  in  the  li'iuor  which  she 
gave  the  cliildren;  to  wliich  she  said  that  it 
then  must  have  been  in  the  measure  in  \rhich 
the  liquor  was  drawn  at  Mr.  I^ishrow's. 

My  husband  then  went  to  DisbrowVs,  ^^t  the 
corner  of  Pell  ,\n\  i\Iott  streets,  and  he  re 
turned  and  told  the  prisoner  that  Dishrow's 
measures  were  cle-^in  :  and  she  then  told  him 
that  she  must  have  made  a  mistake  in  the  bowl 
which  she  got  at  Mrs.  Daily's,  as  she  had  one 
standing  with  ratsbane,  mix:od  to  kill  rats. 

My  husband  then  went  to  IMrs.  Daily's,  and, 
as  I  understood,  was  directv^d  bv  her  to  go  to 
Doctor  Walters  and  make  inquiry  whether  the 
prisoner  had  not  purchased  poison  at  his  store. 

On  the  return  of  my  husband,  he  (old  her 
that  doctor  VV^alters  had  said  that  she  purchased 
poison  at  his  store. 

Whereupon  the  prisoner  confessed  that  she 
had  bought  sixpence  worth  of  ratsbane  at  doc- 
tor Walters  for  me.  She  said  to  me,  "  I  meant 
it  for  you— I  was  possessed  with  the  devil."— 
She  threw  her  arms  round  my  neck,  and  beg-  j 
gcd  me  to  go  down  Avith  her  to  the  police,  and  I 


clear  her  ;  to  which  I  answered  that  I  could  do 
no  such  thing. 

By  the  Court.  What  was  the  situation  of 
your  child  ? 

IV'dness.  Yqvj  sick,  and  puked  almost 
continually.  Its  only  cry  was  for  water  ; 
the  roof  of  the  mouth  was  much  eaten  by 
the  poison,  and  it  lay  in  this  dreadful  condition 
until  Aionday  morning,  when  it  died. 

On  the  cross-cxam.ination  of  this  witness,  to 
t'le  several  inquiries  made  by  the  counsel  for 
the  prisoner,  she  further  said  ;  I  was  married 
to  Johnson  in  June  or  July  last.  The  child 
that  died  was  between  two  and  three  years 
old.  I  have  had  five  children  :  but  was  never 
married  before  I  married  Johnson.  I  lived  at 
No.  28  Pell-street  when  the  prisoner  first  sent 
her  child  to  board  with  me.  When  the  prison- 
er came  at  the  time  she  brought  the  bowl  of 
poison,  she  had  her  clothes,  which  she  had 
brought  from  Mrs.  Daily's,  and  said,  "  Mrs. 
Daily  and  myself  have  cleared  out." 

By  the  Court.  How  much  gin  was  there  in 
the  IdowI  at  the  time  she  brought  it  to  your 
house 

Witnesf!.  I  do  not  know,  certain  ;  but  I 
should  think  there  was  about  a  gill :  it  was  a 
half  pint  bowl. 

By  the  Court.    Are  you  certain  that  she  gave 
the  liquor  to  her  own  child  out  of  the  glass  ? 
Witness.    J  am  pretty  sure  that  she  did,  and 
I  then  to  mine  in  a  tea-spoon.    At  the  first  her 
'  child  was  much  sicker  than  mine  ;  and  on  the 
day  the  p(jison  was  given,  the  prisoner  told  me 
that  she  was  sick  at  her  stomach,  and  went  out 
of  doors,  as  she  said,  and  vomited.    I  never 
had  a  quarrel,  or  any  difliculty  with  the  prison- 
er, and  she  always  appeared  to  me  very  fond 
of  her  child. 

I  had  been  in  the  habit  of  taking  sm.all  chil- 
dren to  board,  which  was  the  reason  that  I 
took  hers.  She  used  often  to  come  to  my 
house  to  see  her  child. 

Javi'-s  Seaman,  sworn  on  behalf  of  the  pro- 
secution. 

1  cannot  say  that  I  remember  ever  to  have 
seen  the  prisoner  before  ;  but  I  remember  that 
some  time  after  New-Year,  in  the  middle  of  the 
day,  a  black  woman  came  into  an  apothecary's 
store  m  which  I  was  concerned,  and  asked  a 
voung  lad  who  attended  the  store,  for  three 
cents  worth  of  ratsbane  or  arsenic.  The  lad 
told  her,  that  was  a  smaller  quantity  than  we 
were  accustomed  to  sell ;  and  she  then  asked 
for  sixpence  worth,  which  was  put  up  and  de- 
livered to  her.  No  questions  were  asked  to 
!ier. 

Doctor  Daniel  D.  Walters,  sworn  as  a  wit- 
ness on  behalf  of  the  prosecution. 

Some  time  about  a  year  ago,  on  a  Thursday, 
being  unwell,  I  was  crossing  Doyer-street, 
when  Johnson  requested  me  to  go  to  his  house 
f  osee  two  children  who  were  sick.  I  went  to 
the  house,  and  found  two  women,  one  of  whom 
was  called  Johnson's  wife,  and  two  children, 
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both  of  which  were  rctching^  and  vomitinfj. — 
From  the  circnrristance  llidt  both  were  sick 
wirli  this  |),iriicular  complaint  at  the  same  time, 
I  »u spectcd  tliat  they  had  btr-u  taking  some- 
thin;^  of  a  poisonous  nature.  I  ir\quired,  and 
Johnsoirs  wife  told  me  thoy  had  only  been 
takincf  p-in  sling.  Every  a[>|)carancc  and  symp- 
tom indicated  that  they  had  taken  arsenic,  and 
I  thoug-ht  I  could  discover  in  the  matter  void- 
ed from  the  stomach  of  Johnson's  child,  that 
she  had  taken  arsenic  not  in  a  state  of  solution. 
I  may,  however,  liave  imagined  this,  from  the 
other  strong  symptoms  of  poison  which  I  dis- 
covered. Arsenic  is  a  white  powder,  and  will 
operate  in  t  wenty,  sometimes  in  ten  minutes. — 
Voanling  and  retching  afe  some  of  the  most 
obvi'jus  symptoms.  I  told  them  that  the  chil- 
dren had  taken  poison,  and  I  prescribed  some- 
thing ;  but  being  too  unwell  to  attend,  I  told 
them  that  they  had  better  got  some  one  else  to 
attend,  and  lefi  them. 

Benjamin  Johti'tnn.  a  bla<  k,  called  and  sworn 
as  a  witness  on  behalf  of  the  ])rosecution. 

By  the  counsel  for  the  prisoner.  Have  you 
ever  been  a  slave  ? 

Johnson.    Yes,  but  I  am  now  free. 

Counsel.    How  did  you  bicome  free  ? 

Johnson.  Mrs.  Alexander  purchased  me  of 
Mr.  Curtis,  and  I  lived  with  this  lady  after  her 
marriage  with  Mr.  Jnqucs.  She  always  told 
nie  that  after  her  death  I  should  be  free,  and 
that  Mr.  Jaques  had  nothing  to  do  with  me. — 
After  her  ileath  I  became  free,  and  left  the 
house.  I  liave  often  seen  Mr.  Jaqiics  since, 
and  he  spoke  very  friendly  tome,  and  lias  nev- 
er made  any  claim  of  me. 

By  the  countel  for  the  prisoner.  Have  you 
any  manumission  paper  ? 

Johnson.    I  have  not. 

Emrnct.  May  it  please  the  Court,  we  ob- 
ject to  the  testimony  of  Johnson  :  he  is  the 
slave  of  Jaques. 

JSv  the  court,  to  the  public  prosecutor.  Mr. 
INtaxwcU,  you  had  better  go  on  with  other  tes- 
timony, and  let  this  witness  stand  aside  for  the 
present. 

IMaxwell  then  called  on  James  Warner,  one 
of  the  police  magistrates,  as  a  witness  on  he- 
half  of  the  prosecution,  who,  on  being  sworn, 
and  the  examination  of  the  prisont. .'  taken  in 
the  police  being  shown  him,  said  :  This  exami- 
nation M'as  taken  before  me  in  the  police-office, 
on  the  5th  day  of  January  last,  tihe  was  in 
custody  when  she  came  there.  The  examina- 
tion was  perfectly  voluntary  on  her  part,  and 
she  appeared  rational 

Maxwell  then  proposed  to  read  the  examina- 
tion. 

Emmet  submitted  to  the  court,waether  the  ex- 
amination could  be  read  before  it  was  shown 
on  behalf  of  the  prosecution,  tliat  the  killing 
was  occasioned  by  the  means  laid  in  ihe  indict- 
ment. In  this  case  it  appears  that  the  chiM 
Ijmguished  four  days,  and  then  died  ;  but  whe- 


ther by  means  of  the  poison,  is  not  Jshou  ii.  tu 
a  prosecutijjn  for  this  oflence,  b^'forc  the  ex- 
amination is  reail,  a  regular  foundation  bhould 
be  laid. 

By  the  court.  I  think  in  this  case,  that  a  suf- 
ficient foundation  has  been  laid  to  entitle  the 
public  prosecutor  to  read  the  examination. — 
The  child  was  well  on  Thursday;  was  taken 
sick,  and  had  every  symptom  attending  taking- 
poison,  and  died  on  the  IVlonday  (ollowing. 

The  examination  #as  then  read  in  evidence, 
and  contained  a  full  and  ample  confei-siou  of  the 
murder  ;  stating  that  the  prisoner  being  in  li- 
quor, and  possessed  by  the  devil,  went  to  a 
druggist,  and  got  sixpence  worth  of  arsenic, 
which  she  mixed  with  gin  in  a  bowl.  The  pri- 
soner states  further  that  she  knew  not  what 
she  did.  Every  circumstance  relative  to  her 
administering  the  poison,  corresponds  precise- 
ly with  the  testimony  of  Hetty  Johnson  on  that 
'-ubject,  except  that  the  examination  stales  that 
the  prisoner  gave  the  liquor  to  her  own  child 
out  of  the  spoon,  instead  of  the  glass. 

Sarah  Buily.  called  and  sworn  a*  a  witness 
on  behalf  of  the  prosecution. 

The  prisoner  lived  with  me  as  a  servant  in  the 
bf  p:iuning  of  January'  last.  I  did  not  like  her,  and 
turned  her  away.  J^he  was  something  intempe- 
rate. 1  saw  her  about  two  hours  after  she  had  giv- 
en ratsbane  to  the  child,  and  she  then  denied 
that  she  had  given  the  child  any  thing.  She  told 
me  that  she  had  taken  a  bowJ  out  of  my  kitch- 
en in  whicli  to  get  gin. 

About  tlirce  or  four  weeks  before  she  came 
to  my  house  1  had  some  ratsbane  in  my  house, 
which  I  mixed  in  meal,  and  put  in  the  cellar 
for  rats.  But  I  am  sure  that  during  the  time 
she  was  there,  there  was  no  ratsbane  used  in 
my  house  for  rats.  I  never  discovered  any 
thing,  either  in  the  conduct  or  conversation  of 
the  prisoner,  while  in  my  house,  to  induce  me 
to  suspect  her  of  being  insane. 

By  the  court.  Mr.  Maxwell,  I  have  consid- 
ered the  matter,  and  am  not  inclined,  in  a  case 
of  life  and  death,  to  admit  the  testimony  of 
Benjamin  Johnson.  Mrs.  Alexander,  while 
she  was  the  wife  of  Jaques,  owned,  and  had  pos- 
session of  this  black  m.an,  promising  him  that 
on  her  decease  he  should  be  free.  She  died, 
and  the  slave  then  assumed  his  freedom,  and 
Jaques,  since  that  time,  Las  not  clainicd  the 
services  of  the  black  ir  an.  He  has  no  manu- 
mission paper.  Though,  in  eflVct,  he  may  be 
free,  yet,  in  contemplation  of  law,  during  cover- 
ture, the  personal  property  of  the  wife  vests  in 
the  husband.  He  has  a  right  to  dispose  of  this 
property,  and  exercise  the  right  of  ownership 
over  the  same.  On  her  decease  this  right  still 
'survives ;  and,  in  this  case,  though  he  hath  not 
f^laimed,  hath  still  right  to  claim  the  services  of 
Johnson. 

A  Mr.  //one,  called  and  sworn  as  a  witness 
on  behalf  of  the  prosecution. 
Witness.  Legally,  I  suppose  the  prisoner  i*mr 
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aiare.  I  purchased  her  in  1 607,  arid  told  her  that 
in  1B19  I  would  free  her.  While  she  continued  in 
my  family,  though  she  was  an  excellent  servan. 
at  times,  and  particularly  fond  of  children,  yet 
she  was  restless  and  unsteady  :  she  was,  at 
times,  flighty,  which  became  a  subject  of  seri- 
ous conversation  m  the  family.  I  liberated 
and  discharg-ed  her  ;  and  when  she  went  away, 
the  understanding  was,  that  she  was  to  work  ii> 
other  families,  and  pay  for  her  time  ;  but  1  nev- 
er calculated  that  she  would  pay  any  thing-  | 
and  had  never  any  idea  of  claiming  her  service. 
After  she  had  left  the  family  some  time  she  re- 
turned, but  we  refused  to  receive  her. 

I  have  long  since  relinquished  all  claim,  and 
am  willing  to  execute  a  formal  manumission. 

A  paper  for  this  purpose  was  then  drawn  up 
by  Price,  and  executed  by  Hone. 

Dr.  Walters^  again  called  and  examined  by 
the  court. 

Witness.  Arsenic  is  sold  for  one  shilling  and 
sixpence  an  ounce,  and  one  third  of  that  quan- 
tity could  not  be  dissolved  in  a  gill  of  gin.  That 
quantity  of  gin  or  water  would  not  dissolve  more 
than  one  drachm  of  arsenic,  which  is  difficult  to 
be  dissolved  in  that  liquor.  One  grain  of  arse- 
nic will  prove  fatal  ;  and  having  heard  the  tes- 
timony of  Hetty  Johnson,  I  believe  that  two 
tea-spoonfuls  of  the  liquor,  containing  .merely 
that  proportion  of  the  quantity  of  arsenic  which 
could  be  dissolved  in  a  gill  of  gin,  would  pro- 
duce death. 

Hetty  Johnson^  again  called  and  examined 
by  the  couit. 

Witness.  The  prisoner  gave  my  child  two 
tea-spoonfuls  of  that  which  I  thought  to  be  su- 
g^r  from  the  bottom. 

Emmet.  May  it  please  the  court,  I  submit 
the  question,  whether,  in  the  absence  of  all  tes- 
timony on  behalf  of  the  prisoner  ;  when  she  has 
not  called  a  single  witness,  whether  the  public 
prosecutor  has  a  right  to  sum  up  evidence  to 
the  jury.  This  has  been,  and  I  think  is  now 
the  practice  in  England. 

Bij  the  court.  Mr.  Emmet,  a  diflerent  prac- 
tice has  prevailed  in  this  state,  ever  since  I  can 
remember. 

ehemiah  Allen,  called  and  sworn  as  a  wit- 
ness on  behalf  of  the  prisoner. 

Witness.  The  prisoner's  child  recovered  af- 
ter taking  the  poison;  it  used  to  be  brought  to 
its  mother  at  Bridewell,  of  which  I  was  keeper. 
She  appeared  to  be  very  fond  of  the  child. 

Here  the  testimony  closed. 

The  prisoner  was  ably  defended  by  her  coun- 
sel; and  the  prosecution  was  sustained  with 
equal  ability  :  but  as  the  particularitv  of  the 
testimony,  and  the  collateral  points  raised  dur- 
ing the  trial,  have  already  led  us  bevond  thr 
limits  within  which  we  originally  calculated  to 
compress  the  case,  we  shall  omit  the  arguments 
of  the  counsel,  and  hasten  to  the  charge  of  the 
court  to  the  jury. 

By  the  court,  delivered  by  hi!i  hononr,  Mr. 
^^^tice  Van  NesSj 


Gentlemen  of  the  jury. 

The  prisoner  at  the  bar  is  on  trial  before  you 
for  one  of  the  highest  crimes  in  our  law.  Should 
he  be  found  guilty,  she  must  be  senteuced  to 
suffer  the  punishment  of  death ;  but  whether 
-he  will  actually  be  executed  or  not,  is  not  the 
business  of  the  present  inquiry.  The  grand 
inquiry  to  which  every  other  question  in  the 
I  ase  is  merely  subordinate,  is.  Did  the pHscner 
ornmit  the  murder'^ 

I  am  aware  gentlemen,  of  the  feelings  which 
pervade  the  bosoms  of  men  of  sensibility,  sworn 
as  jurors  to  decide  a  case  of  this  nature,  accord- 
ing to  the  evidence  befcre  them.  The  juror, 
penetrated  with  those  benign  sentiments  of 
Itumanity,  cherished  in  our  enlightened  age, 
and  which  dignify  our  criminal  code,  ap- 
nroaches  to  the  discharge  of  his  duty  with  a 
trembling  solicitude.  He  feels  that  the  life  of 
a  fellow-being  awaits  the  result  of  his  determi- 
nation ;  and  he  therefore  proceeds  with  doubt 
and  hesitation,  and  fear. 

But  whatever  may  be  your  feelings  on  this 
occasion,  it  is  my  duty  to  charge  you  to  sum- 
mon all  your  fortitude,  and  boldly  march  forward 
to  the  discharge  of  that  duty  which  has  devolved 
upon  you.  V/here  murder  has  been  commit- 
ted, public  justice  imperiously  requires  satis- 
faction at  your  hands. 

The  first  preliminary  fact  in  the  case,  to 
which  I  shall  call  your  attention,  and  of  which 
you  must  be  perfectly  satisfied  before  you  caii 
find  the  prisoner  guilty,  is,  that  the  child  died 
by  means  of  the  poison  administered.  This  forms 
a  substantial  part  of  the  case  on  behalf  of  the 
prosecution,  the  proof  of  which  should  be  clear 
and  unequivocal.  It  has  been  contended  bj 
the  counsel  for  the  prisoner,  that  no  apparent 
motive  existed  in  tlie  mind  of  the  prisoner  to 
commit  the  act  ;  and  that  there  is  no  evidence 
on  behalf  of  the  prosecution,  that  the  commis- 
sion of  the  act  was  the  result  of  premeditation. 

It  is  true,  gentlemen,  you  must  not  only  be 
satisfied  that  the  prisoner  committed  the  act, 
but  tiiat  it  was  done  with  malice  aforethought. 
On  this  head,  therefore,  I  shall  briefly  explain 
the  nature  of  this  malice,  which  the  law  re- 
quires, as  one  of  the  principal  ingredients  to 
constitute  murder.    Malice,  as  applicable  to 
this  crime,  is  either  express  or  implied  in  t&e 
{  law  :    express,  when  antecedent  grudges,  or 
menaces  of  vengeance,  made  by  a  prisoner, 
I  have  preceded  the  perpetration  of  a  murder^ 
I  conclusively  prov  ed,  and  brought  home  to  him  : 
j  imphed,  where  a  homicide  is  committed  by  % 
j  man  with  a  deadly  weapon,  and  without  any 
j  assignable  or  known  motive.    In  such  case  the 
implication  of  malice  necessarily  flows  from  tb« 
act.* 


*With  respect  to  poisoning-,  that  necessarily  implies 
malice,  because  it  is  a  deliberate  act.  It  was  made  trea-  - 
son  b3-the22d  H.  8.  C.  9.  which  statute  was  repealed 
bv  .Stat  1.  Ed.  6.  C.  12.  Sect.  10  &  13,  which  makes  it 
wilful  mvrrder.  <\ E-sret's  C.  L.  p.  225./ 
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In  this  cci-iic,  it  is  true,  we  arc  iinnl)Jc  lodis- 
*:over  any  apparent  motive  which  opfrattd  on 
the  mind  of  the  prisoner,  to  inJticc  the  commis- 
sion of  murder.  But  should  3  0U,  nevertheless, 
be  satisfied,  from  the  e\  iilonce,  that  she  admin- 
istered the  poison,  and  that  the  <"hild  died  by 
reason  thereof,  in  the  mode  stated  in  the  in- 
di^ftment,  you  will  be  justified  in  finding-  her 
guilty  in  the  absence  of  all  motive. 

The  evidence  in  the  case,  applicable  to  this 
branch  of  the  subject,  is,  that  the  child  was  well 
on  Thursday,  when  she  took  the  poison,  when 
she  had  all  the  symptoms  incident  to  those  who 
take  the  species  of  poison  administered ;  she 
continued  lang-uishing  in  that  situation  until 
Monday  morning,  when  she  died.  The  prisoner 
purchased  the  arsenic  ;  and  you  have  her  con- 
fession as  to  the  mode  in  which  it  was  adminis- 
tered. Do<.'tor  Walters,  in  his  testimony,  tells 
you,  that  the  quantity  piven  was  sufllcient  to 
produce  the  etTecl  which  followed,  even  had 
that  quantity  contained  in  the  spoon,  consisted 
merely  of  the  proportion  of  the  arsenic  dis- 
solved. 

On  this  state  of  facts,  the  true  question  is, 
can  you  believe  that  the  child  died  b}  any 
other  means  than  those  laid  in  the  indictment  .' 
In  human  tribunals,  to  judge  and  determine, 
we  must,  necessarily,  be  povcroed  by  human 
testimony.  I  declare,  that  on  this  point,  tlie 
evidence  in  this  case  has  produced  an  entire 
conviction  in  my  mind  ;  but  still,  pfenllemen, 
you  must  decide  this  question  for  yourselves. 

Should  you  believe  that  the  death  of  the 
child  was  occasioned  by  the  foison,  the  next 
question  for  your  consideration  is,  whether  the 
killing-  was  perpetrated  v;y»% ;  or,  in  other 
words,  whetlier  the  act  of  poisoninj^  this  child 
was  the  result  of  iusani/y.  This  ground  of  de- 
fence has  been  assumed  by  the  .counsel  for  the 
prisoner,  and  strenuously  urged  in  her  behalf. 
They  have  urged  to  the  jury,  that  in  the  ab-  j 
sence  of  all  motive  for  committing  this  offence, 
the  juroi-s  might,  and  ought  to  attribute  the  act 
to  insanity,  from  the  evidence  before  them. 

With  regard  to  this  ground  of  defence,  gen- 
tlemen, I  must  speak  my  mind  freely,  and  im- 
part to  you  my  honest  conviction. 

Insanity  is  a  defence  often  resorted  to,  and- 
in  most  cases,  when. every  other  ground  of  de- 
fence has  failed.  From  its  nature,  it  ought  to 
be  received  in  all  casps  by  jurors  with  the 
greatest  degree  of  caution  and  circumspectioQ. 

But  in  a  case  whore  poison  has  been  admin- 
istered— poison,  which  is  of  that  insidious  na- 
ture, that  the  domicil  of  the  citizen  can  afford 
no  security  against  its  introduction  by  servants 
abd  domestics;  the  evidence  of  insanity  should 
not  only  be  conciusive,  but  overwhelming.  In 
my  view,  such  a  defence,  in  such  a  case,  ought 
to  be  scrutinized  by  the  jury  with  no  ordinary 
degree  of  caution.  It  does  not  follow,  by  any 
legitimate  rule  of  reasoning,  that  because  we 
are  unable  to  penetrate  into  the  motive  which 


induced  the  ac  t,  thaiuc  are  llicicfore  to  atlri- 
iMJte  the  act  to  insanity.  In  her  examination 
-he  says  she  was  pcjsseshcd  with  tlie  devil,  and 
uiew  not  what  she  did.  Can  we  reasonably 
>ok  for  any  other  motive  than  that  laid  in  the 
ifidiclment  ? 

The  positive  testi  mony  in  the  case,  independ- 
ent of  the  examination,  is  that  of  Hester  .John- 
ion.    .She  has  appeared  before  you,  and  from 
tier  own  statement  concerning  herself,  it  ap- 
pears  that   her  conduct  has  been  immoral. 
Standing  alone,  unsupported  by  other  testimo- 
ny, I  should  say  that  the  testimony  of  such  a 
witness,  in  a  case  like  the  present,  would  bein- 
ufljcient  to   produce  a  conviction.    fStill,  if 
upon  examination,  it  slinll  be  fotind  that  her  re- 
lation is  consistent  within  ifself,  and  fortified  by 
lIic  testimony  of  others,  then  it  is  entitled  to 
♦  redit.    This  witness  has  not  sworn  to  a  single 
material  fact,  which  is  not  testified  to  by  the 
other  witnesses,  or  con'e  -.cd  by  the  prisoner. 
There  is  a  striking  coincidence  between  the 
testimony  of  this  woman,  and  the  examination 
I  of  the  prisoner,  concerning  the  mode  in  which 
the  poison  was  adminislerr  d.    The  only  di/fer- 
ence  between  the  testimony  of  Hester  John-on 
and  tl\e  examination  is,  that  the  witness  .stales 
that  the  poison  was  given  by  the  prisoner  to 
her  own  child  in  the  glass,  but  the  examination 
states  it  to  have  V»een  given  in  a  spoon.  This 
difference,  in  my  opinion,  is  rather  an  evidence 
of  the  correctness  of  the  testimony,  than  other- 
wise; because  had  the  coincidence  beencom- 
iilete,  there  might  have  been  room  Jeft  to  sus- 
.iGct  that  the  witness  had  been  guided  in  her 
testimony  rather  by  the  instruction  of  others, 
from  whom  she  had  learnt  the  story,  than  from 
her  own  knowledge  of  llic  circumstances.  Be- 
sides there  is  strong  reason  in  the  case  to  in- 
duce the  belief,  that  in  this  point  Hester  John- 
son is  correct.    For  should  we  suppose,  as  the 
complexion  of  the  case,  I  think,  will  justly 
warrant,  that  the  prisoner,  on  this  occasion,  re- 
sorted to  an  artifice,  by  taking  the  liquor  her- 
self, and  giving  it  to  her  own  child,  to  induce 
the  other  woinan  to  partake ;  the  prisoner  would 
naturally  give  her  own  ctiild  the  liquor  in  that 
state  from  which  the  least  danger  could  be  ap- 
prehended. TheT  C  is  one  circumstance,  where- 
in there  is  a  striking  coincidence  between  the 
examination  and  the  testimony  of  this  wit-ness  ; 
ihe  witness  states  that  on  her  retiirn,  after  she 
had  sent  her  husband  for  the  doctor,  she  saw  in  - 
the  fire  the  remains  or  shadow  of  a  |)aper  which 
had  been  burned  ;  and  the  prisoner  states,  that 
when  she  mixed  tlie  poison  she  threw  the  paper 
into  the  fire-place. 

Mrs.  Baily's  testimony  is  of  little  bearing  in 
the  case,  except,  as  far  as  it  goes,  it  repels  ev- 
ery idea  that  the  prisoner  was  insane. 

This  ground  of  defence,  gentlemen,  I  must 
confess,  appears  to  me  utterly  untenable. 

On  the  whole,  gentlemen,  if  after  a  ])atient 
deliberation,  you  can  bring  your  minds  to  a  ra- 
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tional  doubt  on  the  question,  whether  the  death 
of  the  child  was  occasioned  by  the  poison  ;  or 
should  you  be  fully  convinced,  from  the  testi- 
mony before  you,  that  at  the  time  the  prisoner 
committed  the  act,  she  was  insane,  it  will,  in 
either  case,  be  your  duty  to  acquit. 

But  if,  on  the  other  hand,  after  carefully  ex- 
amining- and  weighmg-  all  the  facts  and  circum- 
stances of  tile  case,  you  should  believe  that  the 
prisoner  wilfully  and  wickedly  perpetrated  this 
act,  and  that  the  death  was  the  effect  of  the  poi- 
son administered,  you  are  bound  to  pronounce 
the  prisoner  guilty. 

After  the  jury  had  returned  and  pronounced 
their  verdict,  his  Honour,  the  judje,  in  a  so- 
lemn, pathetic  address,  which  drew  tears  from 
the  surrounding  auditory,  proceeded  to  sen- 
tence the  prisoner. 

He  remarked,  that  from  the  evidence  in  the 
cause,  there  remained  not  a  doubt  of  her  guilt. 
On  the  trial  she  had  been  assisted  by  able 
counsel,  who  had  faithfully  discharged  their 
duty.  After  the  most  minute  and  patient  in- 
vestigation, it  appeared,  satisfactorily,  from  all 
the  facts  and  circumstances  in  the  case,  that 
her  conduct,  in  administering  the  poison,  was 
the  result  of  a  cunning  artifice. 

His  honour,  after  adverting  to  the  promi- 
nent facts  in  the  case,  and  expatiating  on  the 
enormity  of  the  offence  of  which  she  had  been 
convicted,  observed,  that  having  addressed  her 
as  a  magistrate,  he  should  speak  to  her  as  a  man. 

He  then  exhorted  her  earnestly  to  prepare  j 
for  a  never  ending  eternity.  Her  ouly  remain-  j 
ing  hope  was  in  and  through  the  merits  and  i 
intercession  of  Jesusi  Christ,  to  whom  she  I 
should  apply  for  pardon  :  and  that  during  her  [ 
short  stay  in  this  life  she  would  be  visited  by  1 
divines,  to  counsel  and  instruct  her  conccruing 
her  eternal  welfare. 

His  Honour  then  proceeded  to  pronounce 
the  awful  sentence  of  death  :  that  the  prisoner  | 
be  taken  from  hence  to  the  prison,  and  on  Fri-  i 
day  the  UJth  day  of  April  next,  from  thence  to  ' 
the  place  of  execution,  where  she  should  be  | 
hanged  by  the  neck  until  dead. 

After  pronouncing  the  sentence,  his  Honour  ' 
spoke,  in  pointed  terms  of  reprobation,  of  the! 
conduct  of  apothecaries  who  vend  poisonous 
drugs  to  any  person,  without  a  pari icular  ex- 
amination into  the  purposes  to  which  they  were 
to  bo  applied  ;  and  his  Honour  even  considered 
it  questionable  whether  persons,  so  vending 
such  articles,  were  not  liable  to  be  indicted  for 
a  misdemeanor.* 


*  In  many  of  the  print  ipal  cities  in  Europe,  no  drugs 
of  a  deleterious  quality  can  be  obtained  without  a  certi- 
ficate, signed  by  a  regular  Physician  or  suraeon.  W*^'e- 
therthis  is  a  municipal  regulation  or  not,  we  have  no) 
ascertained,  it  is  highh' probable  that  such  a  prohibi- 
tion existed  in  the  Italian  states,  in  the  days  of  Shakes- 
peare.. 

"  And  if  a  man  did  need  a  poison  now, 
Whose  sale  was  pfesent  death  in  Mantua, 
Here  lives  a  caitiff  wretch  would  sell  it  him." 

Rom.  &  Jul. 


{Summary,  continued  from  page  184.) 

Stephen  Canfeld,  the  day  before  the  trial, 
stole  a  surtout  coat  of  the  value  of  $25,  a  pair 
of  pantaloons,  of  the  value  of  $10,  and  other 
articles,  the  property  of  Stephen  Pe,k,  from 
the  boarding-house  of  Peck,  to  whom  he  con- 
fessed the  felony. 

The  above-named  prisoners  were  each  in- 
dicted, tried,  and  found  guilty  of  grand  larce- 
ny ;  and  Winick  was  sentenced  to  the  state 
prison  seven  years,  Warren  six,  Drury  Con- 
way and  Jacobs,  four  ;  and  all  the  rest,  togeth- 
er with  Samuel  Johnson,  convicted  during  the 
last  term  for  the  same  offence,  except  Hopkins 
and  Hoogland,  whose  sentences  were  suspend- 
ed, were  sentenced  for  three  years  and  a  day. 

PETIT  LARCENY. 

John  Varrell,  J^icliolas  Romaine,  Sally  Pla- 
to, John  Martin,  Caty  Ta.iforlh,  Ann  Harri- 
man,  J\'^oncsuch,  William  Richards,  J ohn  J ack- 
son,  Patrick  Hern,  and  Sylvia  Green,  were 
severally  convicted  of  Petit  Larceny,  and 
sentenced  to  the  penitentiary. 

Court  of  Sessions. 

December  Term,  1816. 
[For  the  officers  present  J  see  page  181.) 

PERJURY. 

WILLIAM  JARVIS'  CASE. 

Rodman,  Counsel  /or  (he prosecution. 
Wii.soN,  Price,    Simons,  Counsel  for  the  De- 
fendant. 

The  existence  of  the  former  cause,  on  the  trial  of  which 
the  perjury  is  assigned,  must  be  proved  by  the  re- 
cord, if  insisted  on  by  the  counsel  fur  the  defendant, 
and  cannot  be  proved  by  the  minutes  of  the  court 
kept  by  the  clerk. 
In  favour  of  a  lad  of  tender  years,  under  very  pecvliat' 
'    circumstances,  riu,iJ  rules  of  law  may  be  relaxed. 

The  defendant,  who  is  the  same  person  re- 
'  ferred  to  in  the  case  of  Phebe  Jarvis,  (Vide 
ante  p.  106)  and  about  fourteen  years  of  age, 
was  indicted  for  wilful  and  corrupt  perjury, 
committed  on  the  1-lthday  of  June  last,  in  this 
court,  on  the  traverse  of  a  certain  indictment 
for  an  assault  and  battery,  alJedged  to  have 
been  committed  by  John  Jarvis,  on  one  Eliza 
Gorham.  TLie  perjury  assigned  in  the  indict- 
ment, was,  that  the  defendant,  on  the  trial  of 
that  cause,  swore,  that  he  was  present  at  the 
time  the  alleds^ed  assault  took  place,  and  that  the 
said  John  Jarvis  did  not  commit  the  assault  on 
the  said  Eliza.  '  • 

After  opening  the  prosecution,  Rodman  offer- 
ed Robert  IMacomb,  the  clerk  of  this  court  as  a 
witness,  with  his  book  of  minutes,  to  prove  the 
existence  of  the  former  cause,  during  the  triai 
of  which  the  perjury  was  alledged  to  have  taken 
place. 

The  counsel  for  the  defendant  objected  to 
this  species  of  evidence,  inasmuch  as  the  fact 
attempted  to  be  shown,  could  be  proved  by  the 
record  only. 
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The  court  decided  tkat,  if  insisted  on,  the  re- 
cord must  be  made  up  and  produced. 

The  cojinscl,  however,  aq^reed  to  dispense 
with  this  formality  on  the  production  of  tht 
orig-inal  indictment,  and  the  trial  proceeded. 

It  was  proved  by  Eliza  Oorham  and  Hannah 
jRobson,  witnesses  on  behalf  of  the  prosecution 
that  the  defendant  was  not  present  at  the  time 
in  which  the  allr dg-ed  assault  took  place  ;  and 
that  the  oath  of  the  defendant  on  the  former 
trial,  corresponded  in  effect  with  that  assig-ned 
as  perjury  in  the  indictment.    Mr.  Robson,  the 
husband  of  the  witness  last  named,  on  being 
sworn,  corroborated  the  testimony  of  these 
witnesses,  in  relation  to  the  oath  taken  by  tlic 
defendant  on  the  former  trial ;  and  a  youri(»' 
woman,  livinp;-  in  the  house  in  which  the  allep;-ed 
assault  took  place,  which  was  occupied  by  Hob 
son  and  Jarvis,  and  their  families,  on  N  in?- 
sworn  as  a  witness  on  behalf  of  the  prosecution, 
testified,  that  the  defendant  came  home  to  his 
dinner  at  about  twelv  e  o'c  lock  of  tiie  same  day 
the  assault  took  place,  and  immediately  after 
dinner  went  up  the  Bowery,  and  did  not  return 
until  ni{»-ht. 

All  the  witnesses  conctirred  in  showing  that 
the  alicdg-cd  assault  took  place  on  the  2i;th  of 
May  last,  between  tiiree  and  four  o'clock  in  tlje 
afternoon.  It  appeared  that  there  had  been  for 
some  time  past  a  violent  family  quarrel  between 
the  families  of  Hobson  and  Jarvis, 

After  the  testimony  on  bcliaif  of  the  prose- 
cution was  closed,  the  counsel  on  belialf  of  the 
defendant  introduced  John  Jarvis  and  Phebc 
Jarvis,  the  father  and  mother  of  the  defendant, 
as  witnesses  to  prove  that  the  son  was  present 
at  the  time  the  alledg-ed  assault  took  place,  and 
that  no  assault  was  committed. 

The  court  conferred  :  and  at '  -ng-th  intimated 
that  the  testimony  on  behalf  of  the  prosecution, 
in  relation  to  that  part  of  the  oath  of  the  de- 
fendant concerning- the  assault,  was  of  a  nega- 
tive nature,  and  appeared  to  the  court  rather 
loose.  The  lad  was  of  tender  years,  and  might 
have  acted  under  some  mistake  and  missappre- 
hension.  Should  he  be  found  guilty,  it  would 
prove  ruinous  to  all  his  future  prospects.  Be- 
sides, the  father  and  mother  were  called  as  wit- 
nesses on  behalf  of.  the  defendant,  to  support 
the  oath  taken  by  t])eir  son  on  a  former  trial. 
From  the  temper  manifested  he  eiofore  by  these 
parties,  the  court  apprehended  that  hard  swear- 
ing would  take  place.  The  court  therefore 
advised  the  jury  to  acquit  the  defendant. 
He  wis  acquitted  by  tlie  jury. 

CONSPIRACV. 

JOHN  TAYLOR'S  CASE,  indicted  with 
JOHN  S.  WARD,  HARRY  BOGARDUS, 
and  JACOB  SKINNER. 

RoDMA^-,  Counsel  for  the  prosecution. 

Rose,  Price,  &Gale,  Counsel  for  the  prisoner. 

A  previous  conspiracy  to  defraud,  may  be  inferred  from 
subsequent  ae»5.  ; 


The  above-named  dt fondants  werti  iiidiclcd  for  &  coo*, 
spiracy,  commiUfcd  on  the  3d  of  Decemlxr  inst.  in  dc- 
traufliij^  Elijah  Secor  of  25  yards  of  carpeting,  of  ttie 
v  alut-  of  25  dollars. 

Taylor  alone  was  brought  to  trial,  the  others  not  lia- 
v  inq;  b«-en  taken. 

1(  appeartfl  in  evidrncp,  d)at  on  tJie  day  lairl  in  liin 
ladictincnt,  Taylor  caino  to  the  store  of  .Sef  or,  at  No.  180 
liroadway,  and  purchased  tJie  CArpoUuy;  aliove-meiition- 
•  J  ;  alledf^ing  that  he  was  purcha-sing  for  olher  fiers-uns, 
and  (hat  if  Secor  would  bciid  the  cloth  to  \o.  IG  Thoni- 
.i.x-street,  he  would  recei\e  the  money  :  MiclvS,  a  bhick 
man,  w:is  proc  ured  (o  carry  the  cloth,' and  the  prih«.n<  r 
told  him  (hut  if  he  called  at  that  place  in  a  J^uartcr  of  an 
hour,  his  l>rothcr-in-law  would  ht'  there  and  pa)  him. 

Hicks,  after  some  cont^ideialjle  diflicult}'  in  finding 
die  firulher-in-law,  at  lensrtli  found  si-yrral  personn 
wliom  he  did  not  know,  near  the  hou^e  of  .fane  ^j^  lut\n, 
a  bla(  k,  and  was  so  impru<lent  as  to  deliver  the  cloth  t» 
one  of  them,  without  ret  eiving  his  money. 

A(  the  timetiie  cloth  was  delivered  the  prisoner  was 
not  present,  nor  did  it  appear  <  learly  from  the  testimony 
Oilier  of  Hi(     or  the  black  wonraii,  that  eilherof  the  otL- 
er  d»  fen<iants,  except  Bofiardu*,  was  pres<  nt  at  tlii»  lime, 
On  t lie  fame  day,  ho*vevi  r,  at  early  candle-light,  all 
the  defendants  can>e  to  the  store  of  John  Hatfield,  at 
f'le  corner  of  ('imrch  and  .\n(hony  streets,  and  offered 
the  carjX'tin' for  sale,  at  16  dollars.    HallieM  was  su.s. 
!>icioiis  that  they  had  .>4toh'n  the  pn>perfy,  and  refused  to 
'laxcany  thin^  lo  do  with  it.    H»'  inquired  of  them 
where  it  was  obtained,  and  they  replied  that  they  found 
it  in  the  middle  of  Broadway.    On  his  refusing  to  pur- 
j  chase  the  piece,  which  was  then  entire,  they  proceeded 
j  to  divide  it,  and  actually  cut  it  in  (wo  pieces;  when 
*  Hatfield,  for  the  purpose  of  saving  the  property,  inter- 
I  fercd,  and  prevailed  on  them  to  leave  •*  at  his  store, 
j  where  it  was  afterwards  found  by  the  owner. 
[     A  number  of  witnesses  was  called  on  behalf  of  Tay- 
lor, who  proved  that  he  had  been  engaged  in  the  chairu 
making  business,  and  h?.d  heretofore  l^een  an  honest,  in- 
duslrioiH  man  :  but  his  appeamnce  indicated  habitual 
drunkenness — the  parent  of  many  other  crimes. 

Price  contended  to  tlie  court  and  jury,  that  the  of- 
fence charged  in  the  indictment,  consisted  in  confedera- 
!  ting  for  an  unlawful  purjxjse ;  and  that  the  subsequent 
conduct  of  the  defendants  at  the  store  of  Hatfield,  wa« 
'  not  evidence  of  a  previous  concert. 

I  The  crime,  as  disclosed  in  the  testimonj-,  consisted  ia 
'  obtainins  tlie  property  by  false  pretences ;  and  the  de- 
j  fendant  could  not  be  found  guilty  on  the  present  iudict- 
I  meiit. 

j  Rodman  argued,  that  the  jar}-  were  bound  to  infer, 
1  from  all  the  circumstances  oi  the  case,  the  confedemcy 
charged  in  the  indictment.  It  is  obvious  that  men  cl« 
not  conspire  to  perform  an  unlawful  act  in  the  presence 
of  witnesses ;  and  we  are  therefore  obliged,  in  most  ca- 
ses, to  recur  to  circumstances.  The  counsel,  in  stippor^ 
of  his  argument,  cited  the  case  of  John  Storm,  re{K>rteil 
ante  p.  169. 

His  honour  the  mayor  charged  the  jury,  that  for  dif- 
ferent otfences  the  lavv  had  prescribed  did'e'rent  remedies. 
The  ofi'ence  charged  in  the  indii  trnent  coii.sisted  in  th^ 
confederacy  of  two  or  more  persons,  for  the  purpose  of  , 
performing  some  illegal  act.  .  J 

The  principal  question  in  this  case  was,  whether  the  ' 
defendants  did  thus  conspire  together.  It  is  contended 
by  the  counsel  for  the  defendants,  that  no  proof  of  a 
previous  conspii-acy,  in  this  case,  has  been  adduced. — 
This  is  not  necessary  ;  for  should  the  jury,  from  the  facts 
and  circumstances  in  this  case,  believe  that  the  dclend- 
ants,  or  any  two  of  them,  did  previously  conspire,  either 
to  do  the  particular  act  laid  in  the  indictment,  or  to  de-. 
fraud  generally,  it  will  be  the  duty  of  the  jury  to  tai 
the  defendant  at  the  bar  guilty. 

The  defendant  was  found  guilt}-,  and  sentenced 
iroprisonment  in  the  Citv  Pemtentiarv  stx  month?. 
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Two  Siriillis  T.  G      P.  L. 

52 

M'Guire,  P.  L.  .... 

Stewypt     Van  Orden,  Robbery, 

80 

M-Niir,  \i.  S.  G. 

.Scandlin,  Rape,         -       .       .  . 

108 

Mitclipll.  (".  &  L.  H.  G.  &  P.  L.  Forgery 

,  41 

Sluidevant,  Forgery,         .       ,  . 

no 

Morris,  J.  A.  &  B. 

52 

SpiKbury,  P.  L.  A.  &  B.           -  - 

113 

Malcolm,  Fraud,  - 

GO 

Skeffinglon  &  Cahill,  Forgery, 

132 

Movers,  De  Witt  et  al.  A. &B. 

67 

Smith  L.  Forger} , 
Saltonslall,  Forgery, 

133 

Moore,  J.  I.  Cock-fig-hting-, 

67 

134 

M'lntyre,  ditto. 

ibid 

Storm,  Conspiracy, 

."^haw  &  flaskins.  Forgery, 

169 

IV7  \  'oiig-'al  vs.  Sharp,  Slander,  7", 

154 

nr 

Mickle  and  Wife,  Mobbing-, 

96 

Sellick,  Murder,  .... 

185 

M'Kec,  Forgery,       -       .       .  . 

no 

T 

Moore,  R.  C.  Forgery, 

112 

Tavlor  W.  G.  L. 

28 

Mickle,   v.v.  Edwards  and  Wife,   et  al. 

Tobias,  P.  L.  .... 

30 

A.  &B. 

119 

Truax,  G.  L.            .       .       _  . 

44 

Mills,  Kobherv,         -       .        .  - 

129 

Tronor,  A.  &B.  .... 

105 

Mitchell,  L.  11.  G.  L. 

147 

Tully,G.L.  .... 

113 

Maxwell,  G.  L  

174 

Taylor  J.  ind.  w  ilh  J.  S.  Ward,  H.  Bogar- 

N 

1 

dus,     J.  Skinner,  Conspiracy, 

192 

Norris  J.  P.  L. 

'A 

V 

Nichols,  P.  L.  .... 

Van  Allen  P.  &  J.    A.  &.  B. 

31 

Norris  J.  Robbery, 

60 

Van  Ordcn  &,  Stewart,  G.  L. 

62 

O 

1 
1 

Vosburgli,  Forgery, 

130 

Oakley  vs.  Abr-ams,  Assumpsit, 

191 

V^an  Pelt,  Bigamy, 

137 

O'Blenis,  A.  &,  B.  to  murder, 

117| 

P 

1 

Williams  F.  G.  L. 

29 

Pierce,  Forgery,       ,       -       .  , 

2 

White,  G.  L.  .... 

50 

Perkins,  G.  L.  - 

6  1 

Williams  II.  G.  L.  ... 

52 

taine,  G.  L.  - 

64  1 

VVe«;t  al.  Thompson,  Burglary, 

69 

Penny,  G.  L.            -       -       -  - 

113 

\Viliiamson,  (i.  L.  ... 

115 

Perry,  Fraud,          -       -       -  - 

164  1 

Williams  &i  Gilgar,  A.  &  B.  to  Rob, 

129 

Pendegrast  al.  Cahill,  P.  L. 

,79  11 

Wellington  &,  Franklin,  Forgery, 

144 

R 

Williams  J.   G.  L. 

149 

Rhodes,  Forgery,             -       .  . 

,11 

Walworth,  Bigamy,  ... 

171 

Ridgway,  G.  JL. 

3  II 

AN  INDEX 

TO  THE  PRINCIPAL  MATTERS. 


Abatement. 

— to  the  jurisdiction  of  the  Marine  court,  that 
an  assault,  if  any,  was  committed  on  board 
a  foreig-n  vessel  on  the  high  seas,  by  one  of 
the  subjects  of  a  foreign  power,  on  another 
subject  of  the  same  power,  is  not  good,  70 

Accomplice. 

Testimony  of  an  accomplice  to  be  strictly  scru- 
tinized, 10 

— formerly  not  a  competent  witness  ;  but  this 
rule  now  exploded,  59 

If  the  testimony  of  an  accomplice  is  corrobora- 
ted by  other  evidence,  it  is  entitled  to  cre- 
dit, 65,  133 

— indicted  jointly  with  one  against  wliom  he 
halh  been  called  to  testify,  is  bound,  on  his 
cross-examination,  to  disclose  fully  his  own 
turpitude,  159 

The  testimony  of  an  accomplice,  when  corro- 
borated by  the  facts  and  circumstances  of 
the  case,  or  bearing  the  stamp  of  truth,  in- 
ti  insically,  is  entitled  to  credit,  162 

Affidavit 

— will,  after  conviction,  be  received  by  the 
court,  in  mitigation  of  punishment,    108,  171 

Prosecution  for  perjury  committed  in  an  affi- 
davit, '  155 

Arsenic. 

\  child  murdered  by  administering  this  mine- 
ral 185 

Its  effects  described,  with  the  quantity  suffi- 
cient to  produce  death,  lOH.  189 

To  vend  poisonous  drugs,  indiscriminately, 
without  making  diligent  inquiry,  and  ascer- 
taining satisfactorily  to  what  purpose  they- 
are  to  be  applied,'  is  highly  reprehensi- 
ble, 185 
I  Quere  :  Is  not  the  act  of  vendipg  such  drugs, 
without  such  inquiry,  indictable  at  common 
taw  ?  "  ibid 


Assault  and  Battery. 

On  the  trial,  evidence  to  impeach  tlie  general 
good  character  of  the  plaintiff  in  this  action, 
IS  inadmissible,  33 
committed  on  a  schoolmaster,  by  the  father 
of  a  pupil,  53 

Description  of  an  assault  and  battery  in  a 
school-room,  54 

The  master  has  a  right  to  correct  a  scholar 
with  moderation,  55 

To  arrest  a  man  on  a  bail  piece,  in  a  proceed- 
ing, when  the  original  suit  had  been  settled, 
and  no  responsibility  attached  to  the  bail,  is 
an  assault  and  battery,  60 
with  anintent  to  commit  murder,     69,  117 

V/lien  in  a  quarrel,  or  alfray,  a  man,  who  is  a 
wrong  doer  from  the  commencement,  makes 
use  of  a  knife,  or  other  unlawful  weapon  in 
attacking  his  adversary,  he  is  guilty  of  an  as- 
sault and  battery,  with  an  intent  to  commit 
murder,  if  by  the  common  law,  or  the  statute, 
it  would  have  been  murder,  had  the  death  of 
his  adversary  ensued  by  reason  of  such  at- 
tack, 117 

— committed  under  colour  of  law,  87 

In  a  prosecution  for — evidence  that  the  prose- 
cutor is  an  habitual  drunkard,  is  inadmis- 
sable,  ibid 

— committed  on  a  Frenchman  by  a  woman  and 
mob,  96,  97 

Prosecution  for — cannot  be  maintained  by 
him  v/ho  is  attacked  in  entering  forcibly  into 
the  possession  of  another  to  dispossess  him,  96 

Tenant  hath  a  right  to  make  use  of  so  much 
force  as  may  be  necessary,  in  repelling  an 
entry  made  to  dispossess  him  by  force,  ibid 
committed  on  an  inspector  of  an  election,  by 
the  mob,  ibid 

— committed  by  two  foreigners,  with  an  intent 
to  rob,  130 

— on  a  watchman,  under  peculiar  circumstances 
of  aggravation  :  consequcLce  of  such  a  sault 
to  the  defen^laut,  150 


190 


— comfTiillccl  ou  a  constable  a  coaclmian  ; 
and  wrostinR-  out,  of  such  ofiicei's  hands  pis- 
tols for  fi/rljUng-  a  d!)ol,  ibid 

— committed  oa  a  consluhle,  and  rescuing'  a 
prisoner,  151 

— cojnniiUcd  by  an  apprentice  on  his  mas- 
ter, 152 

— committed  on  a  citi/en  in  Fly-Market,  ihid 

—  committed  in  sport  u\\  a  passeng-cr  in  a  Bri- 
tish ship,  hy  the  captain  and  crew,  by  sha- 
vin;^aiid  iiimiersing  such  passeng-cr  in  a  tub 
of  w  ater,  cuiitrary  to  liis  will,  ]t>7 

Banks, 

On  zchich  hilh  hare  hcai  countof cited. 
America,  1,  13:i 


Commercial^ 
Baltimore, 
Boston, 

Oamdcn  State  Bank, 
Catskiil, 
Farmers',  (Del.) 
Farmers',  (Tt-ov  ) 
Manhattan  Company, 
Mechanics',  (N.  Y.) 

do.  (I'llil.) 

of  Ncw-Bruiiswick, 


ibid 
81,  109 
CI,  140 
111,  115 

in 

81 
ibid 

4C,,  .17,  81,  io:< 
no 

100,  14G 


of  New  York,      !il,  100,  112,  13 J,  IJ  i,  \4G 

State  Bank,  (N.  Y.)           ^  109 

Manufacturing- C  ompany,  (N.  Y.)  146 

of  North-America,            81,  109,  110,  146 

Patterson,  ^1 

of  Pennsylvania,  81,110 

Phoenix,  (Hartford)                    '  I'W 

Wilmington,  109 

"Wilmington  k.  Brandyu  ine,  14G 

Bigamy 

— defined,  ^38 

•-rommittcd  in  marrying  a  niece,  by  one  who 
had  been  in  the  service  of  the  United  States, 
and,  on  his  return,  found  his  wife  married 
to  another  man,  137 

Statute  concerning  Bi,i!;a!ny  extracted,     ib.  n. 

Consequence  of — in  the  ruin  of  two  sons  in  ear- 
ly nianliood,  one  of  the  parents  of  whom  had 
committed  this  otfcnce,  14<j 

In  a  prosecution  -.igainst  a  woman  for  I^igamy, 
evidence  of  barbarous  trcatuient  by  the  first 
husband,  before  the  marriage  with  the  se- 
cond took  place,  is  inadmissible,  but  will  be 
received  by  the  court  in  mitigation  of  her 
punishment,  1^1 

Bulwark — British  Ship. 

Capture  of  American  vessels,  12,  13 

Burglary 

■-^defined, 

Branches  of  its  dofinition  relating  to  time  and 
place  illustrated,  '^>- 
■''Tlns'Jihis. 


When  the  commi-.^joii  of  this  oflcnee  n  rcn 
dcrcd  doubtful,  in  a  case  in  whi«  h  the  goods 
stolen  arc  found  in  the  possession  of  the  pris- 
oner, it  is  safer  to  acquit  liim  of  Burglary, 
and  find  him  guilty  of  Grand  Larceny,  tbid 

— in  breaking  and  entering  a  cellar  win- 
dow, 109 

An  indictment  for  Burglary,  contained  three 
counts,  the  first  of  which  alledged  theofTeuce 
to  have  been  conwnittcd  in  the  dwelling-house 
of  S,  the  second  in  that  of  J,  and  the  tiiird  ia 
that  ofH.  On  the  traverse  of  the  indict- 
ment, it  appeared,  that  S,  the  landlord,  liv- 
ing at  a  ditferent  place,  hired  tlie  building  to 
J  and  H,  by  6ej)aratc  leases,  and  that  the  of- 
fence was  committed  in  a  part  of  the  premi- 
ses occupied  by  H  as  a  store,  also  living  in  a 
different  place.  There  were  separate  outer 
doors  to  the  store  and  entry  ;  and  on  the  side 
of  the  store  there  were  two  doors  communica- 
ting with  the  entry,  which  entry  was  used  in 
common  by  J  and  II,  the  first  of  whom  lived 
in  a  chamber  above  the  store,  communica- 
ting witli  the  entry,  but  the  inner  store-doors 
were  not  in  use,  liaving  been  closed.  It  was 
held,  that  breaking  and  entering  the  outer 
store-door  in  the  night,  feloniously,  was  not 
burglary,  183 

Certiorari. 

— no  supersedeas  to  a  conviction  under  the  va- 
grant act,  153 

— does  not  supersede  an  execution  alread}'  ex- 
ecuted, ibid 

Challenge  to  a  Juror, 

— not  well  taken,  in  a  case  in  which  the  juror 
declares  that  if  what  he  had  heard,  as  a  mat- 
ter of  common  report,  were  true,  he  believ- 
ed the  prisoner  guilty  ;  but  that  he  had  form- 
ed no  ojnnion  which  would  influence  his  de- 
cision, 23 

— by  a  prisoner  tried  with  another  for  forgery, 
doth  not  derogate  from  the  rig-hts  of  his  asso- 
ciate on  trial,  144 

— is  founded  on  some  legal  objection,  and  not 
on  clioice,  ibid 

— well  taken  by  the  public  prosecutor,  on  a 
trial  for  murder,  where  a  juror,  not  belong- 
iug  to  the  society  of  Friends,  on  being  called, 
declares,  that  he  had  determined,  and  still 
adhered  to  the  determination,  never  to  find 
a  verdict,  the  consequence  of  which  would 
be  the  death  of  a  human  being,  185 

Such  challenge  to  be  tried  by  the  two  first 
jurors  called  and  sworn,  ibid 

Character,  (good.) 

— valuable  in  a  doubtful  ca^^e,  11 
— in  a  clear  case  of  guilt,  of  no  avail,  82 
— sufficient  to  repel  the  presumption  of  guilt,  in 
a  prosecution  for  passmg  counterfeit  bills, 
where  the  circumstances  arc  slight,  on  Avhich 
the  <!nriifi-r  is  founded, 


m 


Confession 

— ©f  a  prisoner,  made  under  the  expectation  of 
favour,  when  leading-  to  other  facts,  inde- 
pendent of  such  confession,  such  facts  may  be 
received  in  evidence,  28 

"—-made  under  a  promise  of  favour ;  reason 
why  not  received  in  evidence,  ibid 

—■when  wholly  relied  on,  must  be  taken  wholly 
tog-ether,  66 

—made  under  the  influence  of  threats,  which 
operated  on  the  examination  in  the  police, 
to  be  rejected,  149 

—not  sufficient,  in  itself,  to  produce  a  convic- 
tion for  a  felony,  unless  such  felony  is  proved 
aliunde  y  150 

—of  one,  indicted  and  tried  with  others,  not  to 
be  received  for  the  purpose  of  criminating- 
the  othei-s,  173 

Connexions, 

—respectable,  injured  by  criminals,  41, 148 
Criminality  enhanced  by    reason   of  having 

g-ood  connexions,  ibid 
Punishment  of  criminals  of  respectable  con- 
nexions, more  impressive  than  in  ordinary 
cases,  .         1 71 

Conspiracy. 

—defined,  169 

A  g^eneral  understanding-  between  two  or  more 
to  rob  and  defraud  others,  is  sufficient  to  sup- 
port the  particular  charg-e,  ibid 

—need  not  be  expres  sly  proved,  but  may  be  in- 
ferred from  the  whole  circumstances  of  the 
cnsc,  ibid 

— may  be  inferred  from  subsequent  acts,  192 

Corporation 

—of  New-York^the  INTayor  and  Aldermen 
have  a  right  to  try  a  prisoner  on  a  charge  of 
stealing  corporation  notes,  when  in  circula- 
tion, 30 

—bills,  a  large  quantity  counterfeited,  146,161 

Counsel, 

—cannot  put  a  question  to  a  witness,  the  an- 
swer to  which,  if  true,  might  tend  to  disgrace 
or  criminate  himself,  66,  ,134 

— is  not  bound  to  disclose  the  secrets  of  his'cli- 
I        ent,  121 
I     Where  the  case,  either  on  the  part  of  the  pro- 
I        seculion  or  the  prisoner,  stands  well,  the 
I        counsel  engaged,  before  introducing  addi- 
tional testimony  to  fortify  such  case,  should 
ascertain  with  certainty,  if  possible,  whe- 
ther tlie  testimony,  if  introduced,  will  corro- 
borate or  destroy  the  cass.    The  legal  bear- 
ing of  each  piece  of  testimony  in  a  case 
ought  to  be  duly  considered  by  Cou-nsel  be- 
fore such  testimony  is  offered,  62 
14 


Counterfeiting. 

Instruments  for  counterfeiting  found,     50,  145 

— in  selling  counterfeit  money  as  false,  by  the 
wholesale,  how  considered  under  the  sta- 
tute, 109 

Substance  of  the  statute  extracted,        ib.  n. 

The  greater  resemblance  there  is  between 
counterfeit  and  true  bills,  the  greater  the 
crime  of  counterfeiting  and  passing  them,  110 

Knowledge  that  the  bill  passed  was  counterfeit- 
ed, is  derived  from  circumstances,  1,  2 

To  pass  counterfeit  money  to  a  person  of  ill 
fame,  is  as  mischievous  as  passing  it  to  a 
respectable  person,  112 

— increased  to  an  alarming  degree,  134 

Countrymen, 

— visiting  the  haunts  of  licentiousness,  are  lia- 
ble to  be  robbed,  4,  6,  51,  129 

— when  wanting  information  concerning  the 
residence  of  a  citizen,  ought  rather  to  refer 
to  the  directory,  than  to  every  stranger,  128 

— one  robbed  visiting  haunts  of  licentious- 
ness, 129 

Aged  man  robbed,  incited  by  curiosity  to  visit 
the  haunts  of  licentiousness,  15S 

Crime. 

In  accomplishing  one  crime,  several  may  be 

committed,  42,43,116 

— is  the  parent  of  crime,  121? 

Deposition, 

cannot  be  read  fully,  to  impeach  the  oral  state- 
ment of  a  witness  in  a  particular  fact,  33 

Despair,  consequent  on  guilt. 

Prisoner,  rather  than  be  sentenced  publicly, 
attempts  to  hang  himself  42 

— on  being  detected  in  stealing,  swallowed  a 
large  dose  of  poison,  135 

Disorderly  house, 

— proved  by  general  reputation,  28 

— should  be  avoided  by  married  men,  perticu* 
larly,  108 

Prosecutor  who  has  been  robbed  in  one,  by  pro* 
secuting  the  thief  renders  himself  ridicu- 
lous, ibid 

Artifice  resorted  to  for  the  purpose  of  obtaining 
the  house  of  a  citizen,  to  convert  into  one ; 
with  its  punishment,  136 

Two  cases  of  disorderly  houses  suppress* 
ed,  152 

A  house  in  which  there  are  noises  and  disturb- 
ances, which  annoy  the  neighbours,  is  a  dis- 
orderly house,  136,  15.^ 

Drunkenness, 

— the  concomitant  of  iniquity,  or  leading  there- 
to, 44,  45 
Brutality  towards  a  wife,  the  result  of  drHnk- 
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cnness,  107 
— and  Gambling  lead  to  beggary  and  ruin,  lo  l 

Duress  of  imprisonment. 

One  acquitted  by  the  jury  and  discliargcd  on  an 
indictment,  is  not  pi  ivilep:^ed  froiTi  arrest  in  a 
civil  action,  when  taken  before  his  return 
home,  1  Ljri 

Election. 

Imprudence  of  an  inspector  of  an  Election  in  at- 
U'mpting-  to  prevent,  without  assistance,  a 
noise  made  by  a  mob,  <J7,  VU 

Equality. 

Why,  in  the  symbolic  representation  ol  ju.itice, 
her  scales  are  equally  poised,  1 1 

All  criminals,  in  an  equal  grade  of  crime, 
equal,  IIJ,  17j 

Evidence 

— may  be  introduced  liy  the  plaintilf,  after  tiC 
has  rested  iiis  cause  before  a  jury,  1 1 

Tide  tables,  calculated  by  scientific  authors, 
may  be  read  in  evidence,  1 1 

jParol  evidence,  not  admissible  to  show  that  a 
counterfeit  bill  was  passed,  without  producing 
the  bill,  46 

When  several  are  indicted,  and  on  their  trial  no 
evidence  is  j)roduced  against  one,  he  may  be 
sworn  in  favour  of  the  other,  G2 

-^may  be  introduced  on  behalf  of  the  prosecu- 
tion, after  the  counsel  on  behalf  of  t)ie  pri- 
soner have  closed  the  defence  ;  and  by  the 
prisoner,  at  any  stage  of  the  prosecution,  be- 
fore the  jury  has  retired,  110 

The  existence  of  the  former  cause,  on  the  trial 
of  which  the  perjury  is  assigned,  must  be 
proved  by  the  record,  if  insisted  on  by  the 
counsel  for  the  defendant,  and  cannot  be 
proved  by  the  minutes  of  the  court  kept  by 
the  clerk,  191 

Examination. 

A  prisoner,  in  his  examination  before  the  po- 
lice magistrates,  is  not  bound  to  answer  any 
question,  the  answer  to  which,  if  true,  would 
implicate  himself;  but  if  he  submits  to  an- 
swer, and  answers  falsely,  the  ])ubhc  prosecu- 
tor may  produce  evidence  to  disprove  such 
examination ;  and  it  will  then  be  taken 
strongly  against  the  prisoner,  81 
See  Confession. 

Falsehood, 

—is  generally  resorted  to  by  the  guilty,  and 
strongly  operates  against  a  prisoner,  24,48, 
82,  116,  121.  130,  141,  173,  174 


False  Hnprisonment. 

The  slightest  touching  <>r  detention  of  the  per- 
son of  ar)otlK;r  against  bin  will,  without  legal 
authority,  will  support  this  action,  39 

Felony 

— cannot  be  cdnimittcd,  by  taking  and  carrying 
away,  in  a  felonious  maimer,  notes  not  paya- 
ble in  money,  30 

To  convict  of  a  felony,  the  proof  should  be  pos- 
itive, or  the  presumption  violent,  51 

—cannot  be  f  ommitted  by  forging  a  note  not 
payable  in  money,  159 

The  prosecutor,  in  a  felony,  whose  goods  have 
be«'n  mingled  with  other  stolen  goods  of  the 
same  kind,  stolen  from  others,  on  the  convic- 
tion of  tlie  thief,  is  entitled  to  a  full  restora- 
tion, should  enough  be  found  on  the 
thief,  lis 


oreigner, 


— under  peculiar  circumstances,  permitted  to 
address  the  jury  when  he  has  counsel,  fii 

]*rol]ig.'ite  foreigners  should  be  tnadc  to  know 
that  tliey  cannot  assume  tlu;  liberty,  even  in 
a  land  ofliberty,  of  r«»jnmittijig crimes,  113 

Unparalleled  iinjiudcnce  of  a —  1  14 

— s,  guilty  of  robbery,  130 

Forge  1"; 

— maybe  coniniillcd  in  the  ..j,  .  .n  rjf  bank 
bills,  1,  133,  145 

Knowledge  that  the  bill  passed  was  forged,  may 
be  derived  from  ciroumstnnces,  1 ,  2 

That  the  prisoner  passed  other  spurious  bills, 
not  laid  in  tiie  indictment,  may  be  proved  to 
establish  the  S'  iftitcr,  40,  49 

— on  divers  banks.    iSce  banks. 

Being  in  company,  or  boarding  with  one,  pre- 
viously convicted  of  this  oiTence,  cannot  be 
given  in  evidence  against  a  ])risoncr,  unless 
a  connexion  in  the  business  of  forgery  can 
also  be  shown,  81 

Concealment  of  a  forged  bill  by  attempting  to 
swallow  it — the  prisoner  refusing  to  give 
any  account  of  himself,  or  to  tell  his  name — 
having  in  his  pc^session  a  large  sura  of  coun- 
terfeit money — all  are  strong  circumstances 
against  one  indicted  and  on  trial  for  this  of- 
fence, 109 

Flight  on  being  detected,  47 
or,  olfering  a  large  sum  to  be  permitted  to 
escape — strong  circumstances  of  guilt,  110 

Passing  a  forged  check,  and  afterwards  when 
called  on  by  the  person  defrauded,  and  re- 
quested to  disclose  the  name  of  him  from 
whom  he  recei\  ed  the  check,  deny'ng  he 
passed  the  check — a  strong  circumstance  of 
guilt  against  the  pri^soner,  130 

— by  ingeniously  altering  bank  bills  from  a  less 
to  a  greater  denomination,  132, 133 
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— of  an  orJerfor  tlie  delivery  of  goods,  116,  141 

Two  pei-sons,  jointly  indicted  under  the  tirstand 
ninth  sections  of  the  act  to  prevent  forgery 
and  counterfeiting,  are  not  entitled  to  a  sep- 
arate trial,  144 

— of  a  note  not  payable  in  money,  is  merely 
a  misdemeanor  at  conuuon  law,  159 

Subtle  artiiice  resorted  to  in  forging  corporation 
bills,  ii^id 

Two  or  more  prisoners,  jointly  indicted  for  the 
forgery  of  bank  paper,  and  passing  the  same, 
knowing  it  to  be  forged,  are  not  entitled  to  a 
separate  trial,  as  a  matter  of  right;  but  the 
court,  for  special  reasons  shown,  will  order 
a  separate  trial,  as  a  matler  of  favour^  177 

The  wife  of  one  of  the  prisoners,  being  a  ma- 
terial witness  for  the  other,  is  a  good  ground 
of  a  motion  for  a  separate  trial ,  ibid 

Foremen  of  Grand  Juries, 

Nicholas  C.  Everett,  1 

James  Heard,  21 

Thomas  I.  Campbell,  41 

Gilbert  Aspinwall,  57 

Walter  Bowne,  30 

Gurdon  S.  Mumford,  -9 

Jameson  Cox,  105 

Joshua  Barker,                             .  121 

Matthew  L.  Davis^  137 

George  Harsin,  155 

Abraham  Franklin,  169 

Duncan  P.  Campbell  181 

Fraud. 

An  indictment  canpot  be  supported  for  obtain- 
ing goods  by  false  pretences  in  a  cascAvhere 
a  contract  is  made  between  the  vender  and 
vendee  for  the  payment  of  cash  on  the  deliv- 
ery ;  altliough  the  vendee,  at  the  time  the 
contract  is  made,  makes  a  false  representa- 
tion to  the  vender,  in  relation  to  liis  name 
and  occupation  ;  and,  witiiout  paying  the 
cash,  procures  a  carlman,  loads  the  goods, 
and  deposits  them  at  the  store  of  a  third  per- 
son :  the  vender  still  continuing  with  the 
goods,  7 

It  seems,  in  such  a  case,  the  right  of  property 
is  not  divested,  Hid 

To  constitute  an  indictable  offence,  the  repre- 
sentation must  be  sucIj,  that  ordinary  pru- 
dence cannot  guard  against  it,  ibid 

Fraud,  rather  than  force,  is  necessary  to  sup- 
port an  indictment  for  obtaining  goods  by 
false  pretences,  under  the  statute,  60 

U  here  A  falsely  pretends  to  B  that  he  had  pro- 
cured for  B  a  bill  of  exchange  on  a  foreign 
country,  of  C,  in  whose  possession  it  was, 
ready  to  be  delivered  ;  and  B,  in  full  ronfi- 
dence  that  A  hiid  the  bill  in  his  possession, 
procured  from  C,  pays  to  A  a  sum  of  money 
in  payment  for  the  bill,  under  the  expecta- 
tion that  it  v/ould  be  simultaneously  deliver- 
ed ;  A  is  guilty  of  obtaining  tliat  money  by 
false  pretences  :  but  it  would  have  been  no 


more  than  a  breach  of  trust,  had  B  previous- 
ly paid  to  A  the  money  to  procure  the  bill, 
and  A  had  failed  in  performing  his  pro- 
mise, 83 

Fraud  in  obtaining  a  bill  of  lading,  89 

To  deprive  a  man  of  an  equitable  right  or  in- 
terest, is  an  offence  within  the  statute,  89 

The  falsity  of  a  pretence  may  be  inferred  from 
circtnnstances,  89 

Divers  false  pretences  may  be  laid  in  the  same 
count,  in  an  indictment,  and  need  not  all  be 
proved,  89 

Substance  of  the  statute,  relative  to  fraud,  ex- 
tracted, 89,  71' 

In  accomplishing  a  fraud,  forgery  was  commit- 
tod,  116 

A  man,  by  falsely  representing  himself  to  be  in 
a  particular  situation,  obtained  goods,  which, 
without  such  false  representation,  he  would 
have  been  unable  to  obtain  :  held  guilty  un- 
der tlie  statute,  116 

The  defendant  drew  divers  checks  on  a  bank, 
falsely  representing  that  he  had  money  de- 
posited there,  and  thereby  obtained  money — 
held  no  offence,  under  tlie  statute,  138 

Here  note,  the  English  authorities,  on  this 
point,  overruled,  ibid 

Obtaining  money,  on  an  assertion  grounded 
merely  on  the  personal  responsibility  of  the 
defendant,  is  no  offence  under  the  sta- 
tute, ihid 

When  full  reliance  is  not  placed  in  the  false 
pretence,  and  the  delivery  of  the  goods  is 
not  consummated,  the  offence  doth  not  fall 
within  the  statute,  7,  140 

Where  P  represented  to  L  that  she  lived  with 
N,  and  that  she  would  take  an  article,  which 
L  had  for  sale,  home  to  N,  her  mistress,  and 
shortly  return  such  article,  or  the  money, 
and  afterward  she  returned  neither ;  and  it 
ajipeared,  that  at  the  time  P  made  such  re- 
presentations, she  did  not  live  witli  N  ;  it  was 
held,  that  such  false  representation  did  not 
fall  within  the  statute  against  obtaining 
goods  by  false  pretences,  164 

Extraordinary  case  of  fraud  committed  in  the 
State  of  Kentucky,  by  obtaining  ^50,000  on 
forged  bills  of  exchange,  156,  n. 


Gambling, 


— permitted  in  a  public  inn,  renders  it  a  nui- 
sance, 66 
— at  the  faro  table  described,  ihid 
Gamblers,  in  the  eye  of  the  law,  persons  of  ill 
fame,  ibid 
Cock-fighting,  67 
— match  described,  68 
Sentence  of  court  against  gamblers  andcock- 


fisrhters, 


69 


Goods. 


The  market,  and  not  the  prime,  cost  of  goods  is 
tlae  true  criterioa  of  their  ralue,  on  the  tr?,- 
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verse  of  an  inflictm«nt  for  Grand  Larce- 
ny, 29 

Od  the  traverse  of  an  indictment  for  receivinp 
stolen  goods^  evidence  that  the  prisoner  re- 
ceived g-oods  of  the  thief,  not  laid  in  the  in- 
dictment, is  inadmissible,  C 

The  pubhc  prosecutor,  however,  may  show, 
that  sto fen  goods,  not  laid  in  the  indictment, 
were  found  m  possession  of  a  person  on  trial, 
charg-fd  with  receiving  stolen  goods,  espe- 
cially where  it  appears  that  those  eoods  be- 
lonp^cd  to  the  same  person  from  whom  the 
goods,  laid  in  the  indictment,  were  stolen, 
and  stolen  at  the  same  time,  106 

Sen  Grand  Larceny — Identity — Receiving  sto- 
len goods. 

Grand  Larceny* 

Larceny  defined,  83,  n. 

To  constitute  this  offcnCe,  there  must  be  not 
only  a  taking-,  but  a  felonious  intention,  ii3 

Tn  an  indictment  for  this  offence,  whore  part- 
nership property  is  stolen  after  the  death  of 
one  of  the  partners,  the  ownership  of  the 
goods  may  be  laid  in  the  surviving^  partner 
and  the  executors  of  the  deceased,  without 
otherwise  naming  them,  3 

Tlic  ownership  of  goods,  in  an  indictment  for 
this  offence,  may  be  l;ud  in  him  who  hath  on- 
ly a  qualified  properly  in  them,  29 

Grand  Larceny  cannot  be  divided  into  several 
Petit  Larcenies,  4 

Several  aiditig-,  abetting,  and  assisting  in  the 
commissioQ  of  this  oiTence,  are  all  equally 
gnilty,  4 

To  remove  goods  from  their  place  of  deposit, 
with  a  felonious  intent,  constitutes  steal- 
ing, 30 

Singular  instance  and  occasion  of  stealing  a 
watch — prisoner  came  to  be  married,  and 
stole  the  watch  of  the  priest,  51 

Remarkable  instance  of  two  persons,  of  the 
same  name,  stealing  goods  exposed  for  sale, 
and  snatching  other  goods  out  of  a  store,  5:2 

^wo  remarkable  cases,  near  each  other,  of 
picking  nnckcts  in  the  theatre,        114,  115 

i^ickini  po  kets  at  auctions,  135,166 


Habeas  Corpus, 


—is  the  proper  remedy,  in  case  of  illegal  de- 
tention or  imprisonment,  85 

—will  not  lie  from  the  Court  of  Sessions,  in  the 
city  of  j\ew-York,  to  the  Police,  85 

A  prisoner,  confined  under  the  vagrant  act. 
will  not  be  discharged  by  the  Chancellor  on 
being  brought  before  him,  upon  this  writ,  1 53 

^'here  a  reasonable  time  had  elapsed,  after  the 
commitment  of  a  prisoner,  as  a  fugitive  from 
justice  from  another  state,  for  the  execuiive 
of  such  state  to  have  demanded  him,  accord- 
ing to  the  constitution  of  the  United  States, 
and  no  demand  appeared  to  have  been  made, 
lie  w.ii>  discharged  by  the  Chancellor,  being 
brought  up  by  virtue  of  this  writ,  itid 


Horgc-Race, 

— at  the  cast  end  of  Long-Island  Sound — its  sit- 
uation, course,  and  rapidity,  11,  n. 

Hymen's  Gifts. 

Unliappiness  in  the  marriage  state,  the  result 
of  misconduct  in  one,  or  both  the  par- 
ties 10.,,  lOG,  107,  171 

Sojjhistical,  however,  to  argue  from  the  abuse 
to  the  use,  172 

Identity, 

—-of  new  goods,  on  wliich  the  owner  has  put  no 
particular  mark,  is  proved  by  circumstances; 
and  positive  proof  thereof,  not  to  be  expe  ct- 
ed, nor  is  il  required,  t)5,  115 

Ingratitude, 

— in  the  perpetration  of  cranes,  against  a  friend 
and  benefactor,  42,  43,  152 


Insanity, 


— demonstrated  from  the  ))hysiognomv,  C 
Jurors  may  be  sworn  to  try  "the  question,  whe- 
ther sane  or  not,  at  the  time  of  trial,       G,  n. 
—occasioned  by  drunkennes*;,  44.  45 

On  the  traverse  of  an  indictment  for  felony, 
should  the  jury  believe,  that  at  the  time  "of 
the  perpetration  of  the  act  constituting  the 
felony,  the  prisoner  was  capable  of  distin- 
guishing good  from  evil,  they  will  be  justified 
in  finding  him  guilty,  though  il  is  proved  that 
he  has  been  subiect  to  derangement.  In 
that  species  of  madness,  where  the  party  on 
trial  had  lucid  intervals,  it  was  held  that  he 
was  capable  of  committing  a  crime  during 
those  inten-als,  176 
— is  a  defence  generally  resorted  to  when  eve- 
ry other  ground  of  defence  has  failed,  K*0 
— should  be  clearly  proved  when  relied  on  for 
a  defence.  Hid 

Insolvent. 

A  promi.se  by  an  insolvent,  after  his  discharge, 
to  pay  a  debt  due  before,  is  not  to  be  gather- 
ed tVom  a  declaration  to  the  creditor,  that  he 
coxihl  not  siicn  a  note for  the  amount  due  then, 
hilt  would  do  It  by  and  bij^  19 

Jury, 

— a'-e  the  judges  of  the  law,  as  well  as  the  fact ; 
but  matters  of  form  belong  to  the  court,  22 

When  the  case  of  two  persons  for  Grand  Lar- 
ceny has  been  presented  to  the  grand  Jury, 
and  the  names  of  both  are  endorsed  on  the 
back  of  the  indictment,  and  also  the  words 
"  a  true  Bill,"  as  if  both  were  actually  in- 
dicted, and  the  prisoners,  on  being  arraign- 
ed, plead  not  guilty  ;  on  the  traverse  of  such 
mdictraent,  a/ter  the  Jury  is  sworn  in  the 
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dommcn  naodB  tg  trr  bott  the  prisoners, . 
should  it  be  discovered  that  the  name  of  one 
cf  the  prisoners  has  been  omitted,  by  mis- 
take, in  the  body  of  the  indictment,  it  is  a 
matter  of  discretion  with  the  Jury  to  acquit 
the  prisoner,  not  named,  from  the  charge,  o\ 
to  pass  no  verdict  whatever  in  his  case,  or 
to  return  the  special  facts,  and  in  either 
mode  they  may  adopt,  to  leave  the  leg^l  re- 
sult, for  the  decision  of  the  court.  It  seems, 
that  in  such  a  case,  the  court  will  not  assume 
the  responsibility  of  directing- the  Jury  to 
treat  the  proceedings  agamst  the  prisoner, 
not  named,  as  a  nullity.  62 

The  affidavit  of  one  of  the  Jurors,  after  a  ver- 
dict has  been  reg-ulariy  entered,  will  not  be 
received  by  the  court,  on  a  motion  for  a  new- 
trial,  to  impeach  such  verdict,  121 

The  consideration  of  the  punishment  of  a  crime, 
should  never  influence  a  verdict  in  a  crim- 
inal prosecution :  punishment  is  the  pro- 
vince of  the  court,  not  of  the  jury,  ibid 

-—on  retiring  to  deliberate,  should  not  take  out 
with  them  any  paper,  without  consent  on 
both  sides,  as  it  may  vitiate  their  verdict.  147 

The  verdict  of  a  New- York  Jury  confirm- 
ed, 154 

Important  duty  of  Juries,  in  actions  for  person- 
al injuries,  ihul 
Indecorous  in  jurors  to  pronounce  before 
they  have  heard  the  whole,  or  consulted 
with  their  fellow  jurors,  158,  n 

A  juror,  not  belong-ingto  the  society  of  Friends, 
who  declares,  on  being-  called  as  such,  in  a 
case  of  murder,  th^t  he  determined  never  to 
render  a  verdict,  the  consequence  of  whi(-h 
would  be  the  death  of  a  human  being,  is  not 
exempt  from  serving  on  such  jury,  185 

Larceny. 

To  constitute  this  offence,  there  must  be  an  in- 
tention to  convert  the  property  to  the  use  of 
the  felon  ;  and  where  property  of  an  incon- 
siderable value  appeared  to  have  been  taken, 
either  for  the  purpose  of  retaliating  fur  a  real 
or  supposed  injury,  or  through  wanton  mis- 
chief, this  was  held  not  to  be  stealing,  177 
See  Grand  Larceny. 

Manslaughter. 

On  the  traverse  of  au  indictment  for  man- 
slaughter, stating  the  otlcnce  to  have  been 
committed  in  the  Ninth  Ward  of  the  city,  and 
within  the  county  of  New-York,  it  appeared 
that  the  offence,  if  any,  was  committed  in 
Queen's  county — lield  that  this  court  had  no 
jurisdiction.  In  such  case,  where  the  jnry 
acquit  a  defendant  who  resides  in  another 
state,  and  had  given  bail  for  his  appearance 
in  the  Sessions  of  the  city  and  county  of  New- 
York,  that  court  will  suspend  his  discharge 
until  an  application,  on  behalf  of  the  people, 
can  be  made  by  the  District  Attorney  to  the 


Eecorder  of  New- York,  or  .some  magistrate, 
having  competent  authority,  to  recognize  the 
defendant  to  appear  at  the  next  Court  of 
Over  and  Terminer,  to  be  held  in  Queen's 
County,  182 

Mother. 

The  appearance  and  situation  of  a  mother  de- 
scribed, on  the  traverse  of  an  indictment 
against  another,  for  keeping  a  disorderly 
house,  26,  28 

— endeavours  to  prove  her  own  daughter  per- 
jured, by  the  testimony  of  her  own  son,  106 

Sorrows  of  an  exemplary  mother  at  the  aban- 
doned conduct  of  two  sons,  41,  145 

Admonition  to  mothers,  149,  166 

Murder. 

On  the  traverse  of  an  indictment  for  this  of- 
fence, the  public  prosecutor  cannot  show  tliat 
a  scar,  near  the  mortal  wound,  was  occasion- 
ed by  a  stab  made  on  the  deceased  by  the 
prisoner,  unless  he  also  connect  the  former 
with  the  latter  occasion  of  the  wound,  99 

Nor  can  the  public  prosecutor  show  a  particu- 
lar quarrel  between  the  prisoner  and  the  de- 
ceased, at  a  remote  period,  ibtd 

When,  from  the  whole  facts  and  circumstances 
in  a  case,  a  doubt  is  produced  in  the  mind  of 
the  jury,  relative  to  the  guilt  of  the  prisoner, 
the  jury  ought  to  acquit,  ibid 

Why  a  wound,  inflicted  in  the  left  ventricle  of 
the  heart  occasions  sudden  death,  102,-??. 

Charges  to  the  Jury  in  cases  of  murder,  103, lo9 

Quere  relating  to  au  extraordinary  case  of 
murder,  104, 7^. 

To  constitute  an  intent  to  commit  muitier, 
express  malice  need  not  be  shown,  117 

When  a  juror,  not  belonging  to  the  society  of 
Friends,  on  being  called,  declares  that  he 
had  determined,  and  still  adhered  to  the  de- 
termination, never  to  Jind  a  verdict,  the  con- 
sequence of  ichich  would  be  the  death  of  a  h  it- 
man  being,  however  clear  and  positive  the 
testimony  might  be;  it  was  held,  that  such 
declaration  formed  a  good  ground  of  chal- 
lenge by  the  public  prosecutor,  18» 

On  the  traverse  of  an  indictment  for  murder, 
alleging  that  the  death  was  occasioned  by 
means  of  jioiso7i  administered  by  the  2->risonei\ 
and  the  ground  of  defence  on  the  trial  is  in- 
sanity ;  should  the  jurors  entertain  a  reason- 
able doubt  that  the  death  v:as  the  effect  of  poi- 
son, it  will  be  their  duty  to  acquit ;  but  should 
the  jurors  doubt  whetiier  the  prisoner  was  m- 
sane  at  the  time  of  administering  the  poison, 
it  will  bo  their  duty  to  convict,  ibid 

New  Trial, 

-will  be  granted  where  a  paper  is  taken  out 
by  the  jury,  without  consent,  tlrongh  such 
paper  jg  net  referred  to  by  the  Jury,  147 
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The  Supreme  euur  t  rcfuicil  a  new  trial  in  a 
case  where  tlic  |)laiuti/r,  a  young  lady,  had 
recorcred  $C,,:jOO  against  u   rich  man  for 
falsely  accusing  her  of  perjury,  154 
See  Jury — Slander. 

Ownership. 

See  Grand  Larceny. 

Parents 

— shoiilil  not  bring  up  ciiildrcn  nilhout  some 

regular  employment,  113 

Consequence  of  indulging  children  in  idle- 
ness, 140,166 

Important  moral  fcbsons  to  parents,  deduced 

fiom  examples,  ibid 


Perjury 


— defined,  and  tlie  definition  thereof  illus- 
trated, 22,  15C 

In  a  prosecution  for  Perjury,  it  appeared  that 
the  cause,  durinjr  the  trial  of  which  the  oath, 
on  which  the  perjury  was  assigned  was  ta- 
ken, was  tried  in  tiie  Marine  Court,  before 
one  of  the  justices,  in  presence  of  another 
justice,  who  did  not  particularly  attend  to 
the  trial ;  held  that  the  cause  was  tried  be- 
fore a  competent  tribunal,  21 

One  Avitness,  sufficient  to  show  that  the  oath  al- 
leged to  be  fal^jc,  was  taken  in  a  particular 
court  ;  nor  is  it  necessary  to  prove  ihat  fact 
by  the  magistrate  before  whom  the  oath  was 
taken,  iljid 

It  seems  that  the  falsity  of  the  oath  must  be 
proved  by,  at  least,  two  witnesses  ;  but  the 
materiality  of  such  oath  to  the  issue,  and  the 
ciuo  animo  may  be  deduced  by  'he  Jury  from 
t!ie  whole  circurnsfances  of  the  case,  ibul 

Principle,  concerning  two  witnesses  in  perjury, 
stated  and  illustiv.lcd,  Ij?,  n. 

To  constitute  the  crinte,  the  matter  assigned 
as  perjury  must  noi  only  be  false,  but  wilful 
and  corrupt,  135 

Such  matter  may  be  material  lo  the  point  or 
issue,  though  it  doth  not  influence  the  mind 
of  the  magistrate  who  acts  thcrcxrom,  ibid 

General  rules  relating,  to  this  ouence,  deduced 
from  its  definition,  22,  15C 

On  the  recovery  of  a  juJgment  before  one  of 
the  assistant  justict?3,  in  and  for  the  city  and 
county  of  rsew-York,  before  the  plaintilT  had 
exhibited  proof  that  the  defendant  was  a  per- 
son not  hacirtg  a  fa  mill/  in  this  state,  the  de- 
foidant  claimed  Ijis  exemption  from  execu- 
tion, and,  in  support  of  such  claim,  swore  be- 
fore the  justice,  in  presence  of  the  plaintiii', 
lhat  he,  the  defendant,  had  been  married  three 
t'-fcks  :  it  was  held,  that  this  Avas  an  oath  ad- 
ministered before  a  magistrate  having  com- 
petent authority  tc  administer  such  oath,  un- 
der the  statute,  163 


Enormity  of  this  olfcnce  in  a  lauiai  puiiil  of 

view,  22 

Perjurers  addressed.  128 
See  Subornation. 

Perseverance  in  Crime. 

A  thief  came  to  the  same  place  to  steal  where 
he  had  before  stolen,  5 

Felons  liberated  from  state-prison,  felons 
still,  C.  n.  135,  IJG,  166,  174,  176 

Prisoners  tried  for  a  felony  in  the  sessions,  and 
discharged  ;  and  during  the  same  term 
brought  up  and  triea  for  a  felony,       31,  50 

Robbery  committed  by  two,  one  of  whom  had, 
but  a  short  time  before,  being  acquitted  on 
two  indictments,  G2,  81 

Prisoner,  sent  to  Bridewell  within  a  mouth 
from  the  time  his  brother  %ras  seutcuccd  to 
the  state  prison  for  life,  08 

A  receiver  of  stolen  goods,  indicted  for  that 
otrence,suborned  two  witnc-ses  to  swear  false  : 
forged  a  receipt  to  answer  the  j)urposes  of  his 
trial ;  on  the  trial  for  .•:uborn.ilion  of  perjury, 
procured  anoUior  v.  itness  to  su])port  the  for- 
mer perjury,  127 

Three  cases  of  Grand  Larceny,  in  almost  one 
page,  committed  but  a  short  time  after  the 
culprits  came  out  of  state  prison,      135,  136 

Forty  days  after  a  prisoner  was  discharged,  on 
two  indictments,  under  an  impressive  admo- 
nition from  the  court,  he  was  brought  up  and 
tried  again  for  Grand  Larceny,  147 

Prisoner  was  sent  to  Bridewell  for  stealing  a 
prayer-book  in  May  term ;  in  December 
term  he  was  convicted  for  stealing  a 
watch,  56,  184 

Another  prisoner,  on  being  discharged,  w  ith 
other  prisoners,  on  the  last  day  of  October 
term  stole  a  horse  and  chair,  and  drove  the 
horse  to  IVew-Ilaven,  where  he  sold  horse 
and  chair,  174 

The  above  facts  will  justify  a  Q.  E.  D.  at  the 
foot  of  the  introductory  remarks  in  Armstead 
and  ^Maxwell's  cases.  174.  175 

Picture. 

Singular  case  of  stealing  one,  and  oircring  it 
lor  sale,  5 

Possession 

— of  stolen  property,  unless  satisfactorily  ac- 
counted for,  an  evidence  of  guilt,      23,  174 

— Icgalh'  obtained,  rendered  felonious  by  sub- 
sequent acts,  50 

— in  one  county,  of  goods  stolen  in  another, 
renders  the  thief  iiable  in  the  county  where 
the  goods  are  found  on  him,  64 

— of  a  tenement,  will  justify  the  use  of  so  much 
force  as  may  be  necessary  in  retaining  pos- 
session, 96 

Holding  over,  after  the  expiration  of  a  lease, 
will  not  furnish  a  instificatiou  to  the  owner 
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of  the  premises,  for  committing  an  assault  and  batten' 
on  the  tenant  in  possession,  119 
— of  a  false  and  forged  check,  or  order,  which  the  pri 
soner  passed  under  strong  circumstances  of  guilt 
must  be  satisfactorily  accounted  for,  130,  144 


Postponement 


—of  a  trial,  will  be  denied  l)y  the  court  when  it  appear  , 
that  even  if  the  witness  were  produced,  he  could  not 
establish  the  fact  relied  on — especially  where  the  ob- 
ject appears  to  be  delay,  30 

Pcrjur}-  committed  by  felons,  in  affidavits  to  obtain  po' 
ponements,  82,  135 


Principal. 


Aiding,  abetting,  or  assisting  in  a  felony  or  trespass 
will  render  a  man  a  principal,  4,  20,  ei passim 

Prisoner 

— *  from  Bridewell,  against  whom  none  have  appeared 
b^^fore  the  grand  jury  to  testify,  how  brought  up  and 
discharged,  1 75 

^in  his  examination  in  the  police,  is  not  bound  to  di: 
close  any  matter  which  may  criminate  himself ;  but 
if  he  submits  to  answer,  and  answers  falsely,  the  ex- 
amination may  be  falsified,  and  will  then  operate 
strongly  against  him,  81 
See  Confession. 


Rape. 


Only  one  case  of  a — during  the  yenr. 


108 


Receiving  stolen  goods. 

Tlie  thief  is  a  competent  witness  against  the  receiv- 
er, "  »,  59 

Though  the  thief  is  a  competent  witness,  yet  his  testi- 
mony, if  uncorroborated,  may  be  rejected,  57 

Receiver  may  be  couvicf  ;d  before  the  thief  is  convict- 
ed, '  59 

Receivers  of  stolen  goods  addressed,  121,  128 

Case,  in  which  the  oflence  is  rendered  ancillary  to  sub- 
ornation of  perjurv,  121 

Temptation  held  forth  by  receivers  to  felons,  ibid 

Robbery. 

PlfTerence  between  Robbery  and  Grand  Larceny  ex- 
emplified, "  103 
Punishment  of  robbery  declared  by  statute,       60,  173 
Extraordinary  case  of  robbery,                        .  Bl 
A  large  sum  in  specie  robbed  from  a  woman  in  Canada, 
in  the  absence  of  her  husband,  by  two  men  dis- 
guised, 117 
TJie  personal  liberty  of  one  of  the  robbers  violated,  ibid 
Extmordinary  case  cf  i-obbery,  committed  by  three  for- 
eigners on  an  aged  man,  a  stranger,  by  decoying  him 
into  a  lonely  place  on  the  Sabbath,  128 
Pro\idential  "detection  and  apprehension  of  robbers  in 
their  flight,                                           128,  n.  173 
Five  robbers,  at  the  same  time,  in  the  prisoner's  box, 
sentenced, 

-a  crime  unheard  of  in  this  country,  until  within  a  short 
lime  past,  -f^-^ 

A  strange  xuoman,  confederate  with  a  robber,  induced 
an  unwary  citizen  to  accompany  her  into  a  place  favor- 
able to  the  designs  of  her  coadjutor.  By  exercising 
common  civility  towards  her,  the  citizen  hazarded  his 
life  and  property.  172 


Sacrilege, 


committed  by  a  lad,  in  connexion  with  others— ulti- 
mate result,  29,  30,  56,  184 
foroigner,  114 


bv 


Scienter.  * 

See  forgery  and  counterfeiting, 

Shaving, 

— in  crossing  the  equator,  on  board  a  vessel,  how  per- 
formed, 168,  fi. 
See  assault  and  batterj-— vessel. 

Slander. 

Publication  of  slander,  in  itself,  evidence  of  malice,  73 
In  an  action  of  slander  for  charging  the  plaintiff  with 
having  sworn  false  in  every  part  of  her  testimony  on  a 
former  trial,  wherein  he  appeared  as  a  witness,  and 
swore  that  she  heard  the  defendant,  ^vb.o  was  a  party 
to  such  suit,  or  a  person  of  the  same  name,  admit  the 
demand  sought  to  be  recovered  ;  the  existence  of  which 
was  the  material  point  in  controversy,  it  seems  that 
evidence  of  the  admission  of  that  demand,  by  the  de- 
fendant, to  other  persons,  is  inadmissible,  ibid 
Spreading  a  justification  of  slander  on  tl^e  record,  which 
justification  is  not  proved,  is  aground  of  damages,  80 
General  rules  for  damages  in  this  action,  ibid 
In  an  action  of  slander,  brought  by  a  yoimg  lady  of  un- 
blemished reputation,  against  a  i-ich  man,  fur  charg- 
ing her  with  having  sworn  falsely  in  every  part  of  her 
testimony,  given  in  a  cause  in  which  she  appeared  a§ 
a  witness,  where  such  slander  was  repeated  b}^  the  de- 
fendant, and  put  on  the  records  cf  the  court,  in  a  no- 
tice subjoined  to  the  plea  after  he  was  convinced  of 
its  falsity,  and  there  was  a  verdict  rendered  against 
him  in  the  sittings,  for  3,500  dollars ;  it  was  held  by 
the  court,  on  a  motion  for  a  new  trial,  that  the  dama- 
ges were  not  excessive,  154 
Adinonition  to  slanderers,  ibid 
See  new  trial, 

Slave, 

— is  not  a  competent  witness  against  a  freeman,  69,  185. 

A  lady,  during  coverture,  owned  and  Irad  possession  of  a 
slave,  to  whom  she  promised,  that  on  her  decease  such 
slave  should  be  free.  On  the  death  of  the  lady,  Jicr 
husband  having  survived,  the  slave  assumed  his  liber- 
ty, and  the  surviving  hu-sband  never  claimed  his  ser- 
vices, though  the  slave  had  often  seen  the  husband, 
who  had  frequent  opportunities  of  making  such  claim. 
The  slave  had  no  manumission  paper,  but  considered 
himself  free.  It  was  held  that  on  a  trial  for  mvrder 
against  a  person  free,  such  a  slave  was  not  a  compe. 
tent  witness.  185 


See  Grand  Larceny. 


Stealing. 


See  Fraud. 


Swindling. 


Subornation  of  Perjury, 

— defined,  125 
On  the  traverse  of  an  indictment  for  this  offence,  where 
the  perjurer  suborned  to  swear  on  the  former  trial,  is 
admitted  as  a  witness,  and  confesses  the  peijury,  it  is 
not  necessary  either  to  prove  the  perjury  or  suborna- 
tion by  two  other  witnesses,  121 
Suborners,  on  conviction,  may  be  punished  by  imprison- 
ment in  the  state-prison  ten  years,  ibid 
Punishment,  necessary  to  be  known  by  all  men,  ibid 
Enormity  of  this  offence,in  a  moral  point  of  view,  127, 128 
See'pe  J  j  u  ry — testimony.    Wi  tness — woman . 


Temptation 


•to  evil  should  be  resi^ited  with  resolution,       113, 115 
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INDEX. 


Testimony 

— before  intro<!ncrtl — counsel  sliould  ascertain  its  Icpa' 
bearinp  and  eftrct,  H. 

—of  the  child  apainst  the  parent,  or,  thf  brother  ae^ain^ 
the  sister,  heard  by  the  court  with  much   n  lu- 

•  tance,  lO; 
r— of  the  wife,  to  impeach  that  of  her  husl)and,  inadmi^ 

eiblc,  iOii. 

— of  a  perjurer,  in  a  prose^^ution  for  subornation,  en- 
titled to  credit,  wht-n  confirmed  by  other  rvi 
dencr,  t'/vV 

— fo  of  an  accomplice  in  a  f.  lony,  133  et  passim 

Vagrant. 

What  con«titutcii  one,  85,  l.}4 

Stsiiions  of  .\»-vv-York  will  not  intcrfr  re  in  the  discharg^c 
of  u  vagrant,  romniiflod  by  one  of  the  poUce  magis- 
trates, oven  had  they  the  power,  8') 

Que  stion  relating  to  vagrancy  discussed,  8(; 

— may  be  as  ivell  dressed  us  any  man,  and  havp  700  or 
50,000  dollars  in  his  pofket,  85,  LOG,  n. 

— committed  to  IJridewell  by  oro  of  the  police  magi^- 
tratrs  for  sixty  days,  on  being  brought  before  thf 
Chancellor,  on  a  Habeas  Corpus,  he  n  fuKed  to  inter- 
fere, until  the  term  of  imprisonment  had  expired,  1;»3 

Vagrancy  and  cofTinion  beirgary  ought  not  lo  be  encnu- 
raji;od— consequence  of  encouragemeut,  1»J7 
Sec  Uabcas  Corpus. 

Vaiianco. 

ll",  from  the  general  tenor  r»f  a  forired  check,  it  appnars 
uncertain  whedier  llie  name  (•(  the  payee  i->  Hanker, 
I>arker  or  ISur.ker,  a  Jar  siniiU'  of  which  name  is 
made  or  attem[ited  ft)  bo  made  in  the  indictment,  ai. 
objection  to  the  indictment,  on  the  ground  of  a  vari- 
ance between  the  name  in  tlie  check  and  that  in  tlw 
indictment,  was  held  not  well  taken,  130 

Vessel 

•  — takfn  by  the  public  enemy,  the  owner  is  excused  foi 

loss  of  freight,  '  11 

Assault  and  battery  commiticd  on  I>oa»J  of  vcsseN,    1 1 , 

70,  1G7 

See  assault  and  buttery.  Wages — woman. 

Wages 

cannot  be  recovered  by  a  seanian  from  the  owners  of 
an,  American  vessel,  which,  during  tlie  late  war,  sail- 
ed to  a  foreign  port,  discliarged  her  outward  cargo, 
took  on  bo  ird  her  return  cargo,  with  a  number  of 
pas**cngers,  who  paid  their  passage  in  advance,  (the 
vessel  being  captin'cd  by  the  enemy  on  her  return) 
beyond  the  time  of  the  pae^sage  of  such  vessel  to  the 
foreign  port,  and  half  die  time  of  her  continuance 
there,  119 
The  same  rule  adopted,  in  a  similar  case  even  wher' 
no  passengers  appeared  to  have  been  laten  on  board 
in  a  foreign  port,  179 

Witness. 

Advantage  of  a  plain,  distinct  relation,  5,  n. 

What  should  be  the  conduct  of  one,  51,  IGl,  166 

What  should  not  be  tlie  conduct  of  one,  22, 123, 103, 166 

if,  on  the  traverse  of  an  indictinent  against  two,  no  ev- 
itlence  is  produced  against  one,  he  is  a  competent 
witness  for  die  other,  62 

Motives  of  a  witness,  in  the  ine<titution  of  a  criminal  pro- 
secution, cannot  be  impeached  by  himself,  66 

A  witness  wlio  swears  that  an  assault  and  batterj',  on 
the  trial  of  which  he  is  called  as  a  Witness,  took 
place  at  a  house  in  which  a  cock-pit  Avas  kept,  v.  ill 
oe  recognized,  as  a  witness,  to  a])pear  before  the 
Grand  Jury,  67 

J'iie  credibility  of  a  witness,  voluntarily  visiting  the 
haunts  of  liuentiousness,  is  thereby  aflocteu,  129 


—IS  not  bound  to  answer  a  que«ljon,  the  answer  t*  wIiko, 

if  true,  might  have  a  tendency,  eiltierof  disgracing  or 
criminating  him>e|f,  jj^ 
)n  the  traverse  of  an  indictment  for  the  forgery  of  no 
order  for  the  delivery  of  gfxnls,  the  person  o*  whoia 
tlie  (;rder  is   drawn,  and  he  whoi?c  name  is  forg«  d, 
are  competent  witnesses,  141 
—who  in  his  testimoin ,  necessarily  discloses  his  ow« 
inf  mn  ,  will  be  immediately  recognized  for  his  good 
iK-haviour ;  and  witnesses  who,  by  their  own  show* 
ing,  are  r*ers>ons  of  ill  fame,  will  l)c  delivered  over 
to  tlu'  |xjlit  e,  to  be  dealt  with  according  lo  law  ,  164. 
vSee  Evidence. 

Woman. 

Cunning  artifice  in  oij'aining  good*  lo  a  larjo 
amouilt,  2(i 
Thirty-six  indictments  against  one,  24 
Her  Hilaatic>n  and  conduct,  on  receiving  sentence,  26 
Cor  a  man  to  i>eat  a  woman,  disgraceful,  31 
Combat  by  women  against  a  man  descriljed,  ibid 
.\ssault  and  battery  conmiilted  on  a  woman  on  board  a 
vessel,  ijj,  34 

defended  by  Seamen,  ibid 
KaUe  imprisoHment  of  u  woman  b}'  a  store-keeper,  with 
the  punishment,  39 
\i.>>aultand  batti-ry  committed  on  women,  88,  106,  179 
-committed  an  asnanlt  an(l  battery  on  her  husband,  who 
eommeiUed  a  criminal  pn)secution  against  her,  107 
Kea-oii  why  husband  and  wife  shall  not  give  evidenr* 
fur  or  against  each  other,  in  ci\il  causes,  107 
Husband   or  wife,  in  case  of  a  personal  injury  com- 
mitted by  one  on  the  other,  may  app«»ar,  in  a  crim- 
inal prosecution,  as  witnesses  against  each  othtr,  ibid 
When  the  husliand  apfR-ars  as  a  wilncsa,  the  wife  will 
not  \>o    admitted  as    a  witness,  for  the  purpose  of 
impi-aching  his  testin)ony,  directly  or  toli-^erally,  121 
AlTection  and  constancy  of  flic  sex  in  attlii  fion,  127 
i^hameful  conduct  of   a  woman  in  promoting  or  con- 
senting to  a  marriage  with  an  uncle,         137,  138 
Circ  umstances  of   extenuation  in  the  conduct  of  wo- 
mcii  'vho  married  odicis  in   the    life-time  of  their 
husijands,  149,  72 

— should  be  treated  with  tenderness  and  affection  by 
the  husband,  1 72 

Consequence  of  a  different  conduct,  ibid 
Conduct  of  a  sirnnge  womnn,  in  deco}  ing  a  man  off 
Broadway,  where  he  was  robbed,         "  ibid 
Two  women  tried  for  siealmg  a  cage  with  a  bird  tliere- 
in,  .  177 

Though  tkc^wTfe  cannot  be  admitted  as  a  witness 
^thej  tni^  or  agafiist  her  husband,  yet,  where  the 
husband  «as  on  trial  vAih  another,  joined  with  him 
in  tlic  same  indictment,  the  wife  was  admitted  as  a 
wimess  in  favour  9(  him  with  whom  the  husband  was 
so  joined.  It  seems,  that  in  such  a  case,  where  the 
wife  is  a  material  witoess  in  favour  of  one  indicted 
with  her  husband,*  the  court  will  grant  a  separate 
trial,  177 
Personal  injuries  inflicted  on  women,  redressed  by  New- 
York  juries,  33,30 

Youth 

— is  a  recommendation  for  mercy,  6 
Advice  to  \  oung  men,  from  the  wretched  example  of 
others,  41,42,170,  ef.jHissitn 

Extraordinary  cases  of  depravity  in —      8,  Jl,  43,  52, 

56,  147,  184 

inconsiderate  act  of  a  young  men  in  writing  a  U  tter,  and 
signing  it  with  the  name  of  another,  for  the  ptrjxjse  of 
sport,  made  the  subject  of  an  indictment  for  forgery. 
Caution  in  such  case,  134,  135,  «. 

Awful  situation  of  young  men  en  trial,  and  receiving 
sentence,  *  148,  152,  170 

In  favour  of  a  lad  of  tender  years,  umkr  very  peculiar 
circumsianccs,  ri^id  ri.les  ©f  law  may  be  relaicd..  191 
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SOUTHERN  DISTRICT  OF  NEW-YORK, 

BE  IT  REMEMBERED,  That  on  the  thirtieth  day  of  Decpml)er,  in  the  forty-secmitl 
(L.  S.)    year  of  the  Inde|)encleiice  of  the  I'nited  States  of  America.  Damkl  Rogers,  of  the  said  dis- 
trict, hath  deposited  in  this  office  the  title  of  a  Book,  the  right  whereof  he  claims  as  Author 
and  Proprietor,  in  the  words  and  figures  following,  to  wit : 

"  ThtNtVD-Yotk  City- Hall  Reorder,  for  the  year  1817;  rontaining  Reports  of  tlumost  Ini erecting 

Trials  and  Decisions  nfiich  hare  arisen  in  the  various  Courts  of  Judicature,  for  the  trial  ofJurjf  Causes,  in 
the  Hall,  durinir  that  _ycar,  particularly  in  the  Court  of  Sessions.  With  Aotes  and  Remarks^  Critical  and 
Explanatory.    By  Daniel  Rogers,  Counscl'-or  at  Law.    Lex  Fotentior  armis." 

In  conformity  to  the  Act  of  the  Congress  of  the  United  States,  entitled  "  An  Act  for  the  encourage- 
ment of  Learning,  by  securing  the  copies  of  Maps,  Charts,  and  Books  to  the  authors  and  p-oprietors  of 
such  copies,  during  the  time  therein  mentioned."'  And  also  to  an  Act,  entitled  "  an  Act,  supplemen- 
larj'  to  an  Act,  entitled  an  Act  for  the  encouragement  of  Learning,  by  securing  the  copies  of  Maps, 
Charts,  and  Books  to  the  authors  and  proprietors  of  such  copie-,  during  the  time  therein  mentioned^ 
and  extending  the  benefits  thereof  to  the  ai1s  of  designing,  engraving,  and  etching  historical  and  other 
prints." 

JAMES  DILL, 

Clerk  oftht  Soulherii  Dirtrict  ofKexo-York. 
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noticed  in  the  body  of  the  work  :  the  second  and  third  paragraphs  from  the 
head  of  the  lirst  column  of  page  109,  and  the  matter  in  email  type  at  the  head 
of  the  second  column  of  page  159. 
page  3d,  column  1st,  line  24th,  for  cause ^  read  course. 

Between  the  24th  and  33d  pages,  the  printer,  by  mistake,  mispaged  the  work,  con- 
sidering that  the  paging  of  each  Number  was  to  commence  with  page  1. 

Page  108,  second  column,  in  the  18th  line  from  the  foot  of  the  page,  for  the  word 
clerksy  read  clerk,  and  for  have,  has. 

Page  136,  in  the  note,  the  2d  line  from  the  foot  of  the  page,  for  seventy,  read  seve- 
ral. 

Page  148,  m  the  5th  line  from  the  foot  of  the  page,  in  the  first  column,  leave  out  tlie 
article  a. 

In  tlie  Index,  (p.  201,)  the  second  marginal  note,  in  the  171st  page,  is  amended. 
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AT  the  SITTINGS,  holden  in  and  for  the 
City  and  county  of  New-York,  at  the 
City-Hail  of  the  said  City,  on  Friday  the 
6th,  Saturday  the  7th,  Monday  the  9th, 
and  Tuesday  the  lOlhdaysof  December, 
in  the  year  of  our  Lord  1816. 

BEFORE 

The  Hon.  WILLIAM  W.  VAN  NESS, 
One  of  the  Justices  of  the  Supreme  Court  of 
Judicature  of  the  State  of  JVew-York. 

M'Kesson,  Clerk, 


(insurance  ACCOMPLICE  SLAVE — MANU- 
MISSION.) 

JOHN  QUAY  vs.  THE  EAGLE  FIRE- 
COMPANY  OF  NEW  YORK. 

COLDEN,   D.   B.  OGDEN,    AND  BRINCKERHOFF, 

Counsel  for  the  Plaintiff'. 

EMMET,  BOYD,   AND  WELLS,  CoUTlSel  for  the 

Defendants. 

In  an  action  brought  on  a  policy  of  insurance 
against  loss  or  damage  by  fire,  the  plaintifi"  is 
not  entitled  to  recover,  should  it  appear  that 
such  fire  was  occasioned  through  the  ai,'ency,  or 
by  the  procurement  of  the  plaintiff. 

On  the  trial  of  such  action,  the  defendants  will  be 
allowed  to  prove  incumbrances  by  mortgages, 
on  the  property  insured,  previous  to  its  insu- 
rance, either  as  an  evidence  of  the  real  value, 
or  of  fraud. 

It  seems,  however,  that  exemplifications  or  sworn 
copies  of  the  registry  of  such  mortgage,  taken 
from  the  office  of  the  Clerk  of  a  county  in  a 
foreign  state,  will  not  be  received  in  evidence 
for  the  purpose  of  proving  such  iQCumbrances. 

Q.,  the  master  of  a  slave  in  the  state  of  New- Jer- 
sey, executed  and  gave  to  A.,  the  slave,  a 
written  instrument,  stating,  that  A.  was  the 
servant  of  Q.,  and  had  the  liberty  of  Q.  to  work 
for  himself,  A.,  in  the  said  state,  and  to  hire  him- 
self to  any  one  willing  to  employ  him,  provided 
that  A.  paid  Q.  $64  a  year,  for  four  years ; 
stating  further,  that  A.  had  served  Q.  faithfully 
five  years  as  a  slave.  It  was  held  that  this  in- 
strument was  a  private  contract  between  Q.  I 
and  A.,  independent  of  any  statute  law  relating 
to  slaves,  and  operated  as  a  conditional  manu- 
mission of  A.,  who,  on  the  payment  or  tender  of 
the  sum  to  be  paid  during  the  four  years,  at 
any  time  within  the  term,  became  from  that 
hme  a  fre^  man.  ' 


The  awful  ravages  of  fire,  occasioned  by- 
accidents,  against  which  human  prudence 
cannot  guard,  frequently  destroy  in  an  hou? 
the  fruit  of  honest  enterprise  and  industry, 
acquired  during  a  long  laborious  life.  To 
secure  against  hazards  of  this  nature,  and, 
for  a  triflins;  consideration,  to  guaranty  a 
reparation  of  losses  sustained  in  good  faiths 
is  the  business  of  insurance  against  fire. 

In  a  flourishing,  populous  country,  the 
utility  of  institutions  established  for  this 
purpose,  must  be  felt  and  acknowledged  ; 
the  general  principles  upon  which  they  de- 
pend and  are  regulated,  are  simple. 

A  great  number  of  individuals  in  the  com- 
munity, whose  property  is  liable  to  loss  by 
fire,  severally  advance  a  small  proportion  of 
their  property  to  a  company  of  men,  incor- 
porated for  that  purpose,  who  thereupon 
contract,  that  if  any  loss  is  sustained  by  the 
individual,  in  good  faith,  by  fire,  that  they 
will  make  ample  remuneration.  Compara- 
tively speaking,  very  few  actually  sustain 
loss.  By  this  means,  the  loss  of  an  honest 
individual  is,  in  effect,  sustained  by  the 
many  who  have,  voluntarily,  advanced  each 
a  small  sum,  for  the  purpose,  on  their  part, 
of  preserving  their  own  property.  Thus, 
self-love  is  rendered  subservient  to  the  be- 
nign objects  of  universal  benevolence. 

The  sum  advanced  for  the  insurance, 
which,  in  amount,  is  ever  proportionate  to 
the  hazard  to  be  incurred,  is  termed  thd 
premium ;  the  contract  securing  the  indi- 
vidual against  loss  or  damage  by  fire,  is 
termed  the  po/«c?/ ;  and,  on  general  princi- 
ples, whenever  any  fraud  on  the  part  of  the? 
insured  exists,  the  insurers  are  discharged 
from  all  responsibility  on  the  policy. 

The  detection  and  exposure  of  fraud,  id 
ordinary  cases,  is  useful  ;  but  when  fraudj 
coupled  with  crime,  is  dragged  from  its 
dark  and  secret  recesses  to  the  glaring  light 
of  day,  the  example  is  solemn  and  highly 
interesting  to  the  community. 

The  situation  of  the  building  described 
and  referred  to  in  the  following  report,  Was 
delightful  ;  and  the  prospect  from  it  wa$ 
grand  and  majestic.  It  stood  on  the  mar- 
gin of  the  ocean,  about  ten  miles  south  from 


ft 


THE  NEW-YORK 


the  northern  extremity  of  .^andy-Hook,  forty 
toiles  from  New-York,  and  short  of  seventy 
from  Philadelphia  :  the  nearest  place  from 
that  city  to  thf3  seashore. 

The  principal  part  of  our  coast  is  indent- 
ed by  spacious  hays,  or  lined  with  exten- 
sive marshes,  which  serve  as  barriers  against 
the  inundations  of  the  sea  :  but,  from  th« 
Ilook  south,  along  the  Jersey  shore,  for 
some  distance,  the  ocean  boldly  approaches 
the  shore.  Here  no  alluvion  is  formed,  as 
on  other  parts  of  the  coast,  but  the  ocean 
rather  wears  away  the  land.  The  tempe- 
rate breezes  from  the  sea  contribute  ecjually 
to  destroy  the  influence  of  the  chilling  blasts 
of  winter,  and  allay  the  fervent  heat  of  sum- 
mer. 

Strangers  of  delicate  health,  or  those  bent 
on  an  excursion  for  pleasure,  resorted  to  this 
place  in  great  numbers,  from  a  great  dis- 
tance. Wandering  on  the  extensive  beach, 
in  full  view  of  the  bo«indle.«s  prospect  to- 
wards the  rising  sun,  they  felt  the  salutar} 
influence  of  the  Seabreeze  by  day,  and  at 
night  were  lulled  to  repose  by  the  distant 
gullen  roar  of  the  ocean.  At  season?,  too, 
the  sea,  bearing  on  its  bosom  the  commerce 
of  a  great  city,  was  calm,  smooth,  and  un- 
tuflied,  difl"using  through  the  mind  a  placid 
serenity :  and  at  other  times  might  be  sur- 
veyed atar,  the  rude  conflict  of  contending 
waves — an  elemental  war  amidst  a  wilder- 
ness of  waters. 

Such  a  situation,  so  retired,  so  beautiful, 
so  sublime — devoted  to  the  purposes  of 
health,  and  friendship,  and  solitude,  and 
contemplation,  ought  to  have  escaped  the 
rude  grasp  of  cupidity  and  avarice. 

Procul  O  !  procul,  esto  profani.'* 

Alas!  not  tlie  sacred  abodes  of  peace, 
nor  the  favourite  retreats  of  genius,  conse- 
crated to  the  purpose  of  repose  or  devotion, 
are  exempt  from  the  invasion  an  ',  withering 
intluence  of  that  detestable  avarice,  which, 
in  its  undevialing  march  in  pursuit  of  its 
darling  object,  is  restrained  by  no  law,  hu- 
man or  divine. 

This  building,  in  such  a  place,  and  de- 
voted to  such  objects,  was  doomed  a  prey 
to  the  midnight  incendiary.  The  torch  was 
applied,  and  the  horrid  conflagration  stream- 
ed to  heaven.  The  noble  edifice  fell  in 
one  undistinguished  mass  of  ruin.  The  cat- 
tle arose  and  fled  affrighted  to  the  most  re- 
mote recesses  of  the  grove.    The  distant 


mariner  surveyed  the  flaming  meteor  from 
afar,  which  illuminated  his  way  on  the 
ocean,  and  the  angry  spirits  of  the  deep 
mourntully  howled  to  the  midnight  blast. 

Reader,  in  the  f(jllowing  report  you  will 
discover  how  this  direlul  conflagration  was 
kindled.  The  motive  wliicb  induced,  the 
means  which  accomplished,  and  the  end 
which  followed  the  sad  catastrophe,  arc 
here  unfolded  for  your  instruction. 

Attend,  and  learn  by  example,  that  in 
the  wicked  attempt  to  gain  by  fraud  and 
crime,  even  the  gia.it  grasp  of  avarice  may 
be  unclenched,  and  lose  muchy  which  it 
might  otherwise  have  retained. 

This  was  an  action  on  a  policy  of  insu- 
rance, executed  by  the  defendants  to  the 
plaintitf,  on  the  5th  day  of  Af»ril,  1815,  by 
\\hich  the  defendants  had  insured  against 
!«)ss  or  damage  by  fire,  for  one  year,  a  cer- 
*ain  dwelling-house,  belongini:  to  the  plain- 
titf, formerly  occupied  by  Joshua  Bennet, 
on  Long-Branch,  in  the  county  of  Mon- 
mouth, and  State  of  New-Jersey.  The 
house  was  destroyed  by  fire  on  the  15th 
day  of  May,  1815,  and  the  suit  was  brought 
to  recover  the  amount  tor  which  the  proper- 
ty was  insured,  which  amount  was  10,000. 

To  the  declaration  in  the  cause,  the  de- 
fendants pleaded  the  general  issue,  subjoin- 
ed to  which  was  a  notice  of  special  matter 
to  be  given  in  evidence  on  the  trial,  alleg- 
ing, in  substance,  that  the  building  insured 
had  been  fraudvlently  (rurned  by  the  procure- 
ment of  the  plaintiff.  This  allegation  form- 
ed the  principal  ground  of  defence  on  th« 
trial. 

The  cause  was  opened  by  BrinckerhofF, 
and  the  following  preliminary  proofs  on  be- 
half of  the  plaintiff,  according  to  the  requi- 
sitions of  the  policy,  were  produced,  and 
admitted  by  the  opposite  counsel : 

1.  A  certificate  signed  by  William  Brin- 
ley.  Esquire,  a  justice  of  the  peace,  in  and 
for  the  county  of  xMonmouth,  in  the  state  of 
New-Jersey,  bearing  date  May  23d,  1813, 
stating  the  belief  of  the  justice  of  the  fair- 
ness of  the  loss,  and  that,  in  his  opinion,  the 
plaintifl"  had  thereby  sustained  damage  to 
the  amount  of  g8,000. 

2.  The  depositions  of  Benjamin  Wardell 
and  George  Poole,  taken  in  Monmouth  coun- 
ty, on  the  22d  day  of  May,  1815,  before 
William  Lloyd,  a  justice  of  the  peace,  as- 
cribing the  occasion  of  the  fire  to  the  act  of 
some  evil  disposed  person,  and  estimating 
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the  value  of  the  building  before  it  was  de-  1 
stroyed  at  g  10,000. 

3.  A  deposition  of  the  plaintift,  taken  in 
the  city  of  New-York,  on  the  2Cth  day  of 
May,  1815,  stating  that  be  had  actually  sus- 
tained a  loss,  by  reason  of  the  destruction 
of  the  house,  to  the  amount  of  g  10,000. 

The  counsel  for  the  plaintiff  then  produ- 
ced a  deed  for  the  premises  destroyed,  from 
Lewis  Gordon,  late  Sheriff  of  Monmouth 
county,  to  the  plaintiff,  bearing  date  on  the 
10th  day  of  March,  1815. 

On  the  production  of  this  deed,  the  coun- 
sel for  the  plain  tiff  offered  to  prove  the  hand- 
writing of  the  grantor  and  the  subscribing 
witnesses  to  the  deed,  all  residmg  in  the 
state  of  New- Jersey. 

This  evidence  was  objected  to  by  the 
counsel  for  the  defendants,  on  the  ground, 
that  a  notice  had  been  previously  given  to 
the  plaintiff's  attorney,  that  one  of  the  wit- 
nesses, or  the  grantor,  would  be  required  on 
the  trial  to  prove  the  deed.  It  was  alleged, 
that  the  reason  of  this  cause  was,  that  the 
deed  had  been  antedated,  and  further,  that 
this  notice  had  been  given  in  time,  for  the 
opposite  counsel  to  procure  the  attendance 
of  the  witnesses. 

It  was  admitted  by  Mr.  Brinckerhoff,  that 
the  notice  was  so  received,  and  that  he 
communicated  the  same  to  the  plaintiff;  but 
the  counsel,  nevertheless,  insisted  on  his 
right  of  proving  the  deed  in  the  usual  man- 
ner, which  he  was  permitted  to  do  by  the 
judge. 

The  execution  of  the  deed  was  proved 
by  Lewis  Abrahams,  a  witness  on  behalf  of 
the  plaintiff,  who  proved,  that  Elias  Gordon, 
one  of  the  subscribing  witnesses,  lived  at 
Bliddletown  Point,  and  that  Lewis  Gordon, 
the  grantor,  and  Elias  Conover,  the  other 
subscribing  witness,  lived  in  Monmouth 
county,  in  the  state  of  New- Jersey. 

The  counsel  for  the  defendants  inquired 
of  this  witness,  whether  he  had  not  beard  | 
Gordon,  the  grantor  in  this  deed,  say,  that 
the  deed  was  executed  on  the  18th  of  May, 
1815. 

This  question  was  objected  to  by  the  op- 
posite counsel,  and  decided  to  be  improper. 

This  deed  was  then  read,  and  it  recited 
an  execution  on  a  judgment  recovered 
against  Joshua  Bennet,  in  favour  of  Jacob 
Wyckoff  and  John  Quay,  on  the  16th  day 
of  September,  1814,  for  g8,005  18,  on  co- 
venant: Also,  an  execution  on  a  judgment 


recovered  at  the  same  time  with  the  other, 
in  favour  of  Irens  Davis  against  Bennet,  for 
$4o0  debt ;  and  also,  another  execution  on 
a  judgment  recovered  on  the  6lh  of  October, 

1814,  bv  John  Hamilton  against  Bennet  for 
$2,162  debt. 

The  deed  further  recited  the  seizure  of 
the  premises  under  the  executions  aforesaid, 
and  the  sale  thereof  to  John  Quay,  the 
plaintiff  in  this  suit,  on  the  7th  day  of  March, 

1815,  for  the  sum  of  ^\,Q0 5,  subject  to  all 
incumbrances.  The  acknowledgment  and 
recording  of  the  deed  took  place  on  the  3d 
day  of  June,  1815. 

The  depositions  of  David  Craig,  Jacob 
Corlius,  and  Alexander  M'Gregor,  witnesses 
on  behalf  of  the  plaintiff,  examined  under  a 
commission  issued  by  the  plaintiff  into  the 
state  of  New-Jersey,  were  then  produced 
and  read.  From  these  depositions  it  ap- 
peared, that  the  plaintiff  had  been  a  justice 
of  the  peace,  and  is  now  a  judge  of  the 
Court  of  Common  Pleas,  of  Monmouth 
county,  aforesaid,  and  that  his  character  for 
truth,  honesty,  and  probity,  was  unexcep- 
tionable. Craig  had  known  him  for  thirty 
years,  and  the  others  for  shorter  periods  of 
time. 

These  witnesses  estimated  the  value  of 
the  buildings  destroyed  at  glO,000;  but 
neither  of  them  knew  of  any  incumbrances 
on  the  property,  and  knew  not  that  it  was  in- 
sured  before  its  loss. 

From  the  examination  of  these  witnesses, 
on  the  cross-interrogatories  on  behalf  of  the 
defendants,  it  appeared,  that  the  plaintiff,  to 
go  from  his  house  to  that  of  William  Brinley, 
the  justice  who  had  signed  the  certificate 
aforesaid,  must  pass  by  the  house  of  John 
Williams,  another  justice  of  the  peace  in 
that  vicinity.* 

Boyd,  on  behalf  of  the  defendants,  open- 
ed the  defence. 

He  stated,  that  the  principal  defence  on 
which  the  defendants  relied  for  a  verdict, 
was,  that  the  buildings  had  been  destroyed 
by  the  procurement  of  the  plaintiff ;  that  the 
plaintiff  was  not  now  surprised  at  this  de- 


♦  The  policy  requires  the  certificate  of  a  ma- 
gistrate, notary  public,  or  clergyman,  not  concern- 
ed in  the  loss,  most  contiguous  to  the  .spot  where 
the  fire  happened,  stating  his  acquaintance  with 
the  character  and  circumstances  of  the  insured  ; 
his  belief  that  the  loss  was  without  fraud,  &c. ; 
and  his  cpinios  ef  the  amouot  of  the  damages 
sustained. 
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fence,  because  he  liad  been  notified  lliereof 
from  the  time  the  plea  in  the  cause  was 
filed.  The  counsel  observed,  that  there 
were  other  minor  points,  which  he  would 
notice,  and  each  of  which  would,  probably, 
form  a  substantial  ground  of  defence  ;  but 
that  he  should  first  state  the  grounds  on 
which  the  princi|)al  defence  would  rest. 

He  observed,  that  defences  of  this  sort, 
must  for  the  most  part  be  made  out  from 
circumstances :  that  the  circumijtances  in 
this  case  were  very  strong. 

As  to  (he  circumstantial  proof : 

1.  The  motive  of  the  plaintitT — intf.kest. 
He  claims  10,000  dollars,  and  did  not 
lose  more  than  1,005  dollars,  at  the  very 
utmost. 

2.  His  great  anxiety  to  get  the  lamily  <»f 
Bennet  out  of  the  house,  w  ithout  motive 
— unless  to  burn  it. 

3.  His  FALSEHOOD,  in  relation  to  the  subject 
matter  of  the  insuraiicc  and  loss,  in  a  va- 
riety of  particulars. 

4.  His  suboining  two  men  to  commit  per-  I 
jury,  in  relation  to  the  black  man,  who 
burnt  the  building. 

5.  His  oath,  as  to  the  amount  of  his  loss. 
The  counsel  observed,  that  he  thought 

from  the  circumstances  alone,  the  jury  would 
feel  themselves  compelled  to  give  a  verdict 
for  the  defendants ;  but  be  would  produce 
before  them  the  man  who  burnt  the  build- 
ings, by  the  procurement  of  the  plaintiff, 
and  whose  testimony  would  not  leave  a 
doubt  on  their  minds,  of  the  plaintiff's  guilt. 

The  other  grounds  of  defence,  to  which 
lie  had  alluded,  were, 

1.  The  FALSITY  of  the  plaintiff's  oath,  as  to 
the  amount  of  his  loss  ;  which,  by  the  po- 
licy, forfeits  all  claim  to  payment. 

2.  The  circumstance  of  the  nearest  justice, 
by  the  only  road  which  led  to  the  house 
of  the  justice  from  whom  the  plaintiff  got 
a  certificate,  having  refused  to  .^ive  one. 
A  letter  from  the  plaintiff,  directed  to 

Henry  I.  Wyckoff,  Esq.  President  of  the 
Eagle  Insurance  Company,  bearing  date, 
April  oth,  1815,  was  then  read  in  evidence. 

This  letter  is  in  the  words  and  figures 
following : 

Sir.... I  wish  you  to  insure  the  buildings 
of  \7liich  the  above  is  a  sketch,  drawn  by 
me  from  recollection.  They  are  situated 
at  Long-Branch,  in  the  county  of  Monmouth, 
township  of  Shrewsbury,  state  of  New-Jer- 
sey,  and  were  lately  the  property  of  Joshua 


I  Bennet,  and  were  occupied  by  him  as  a 
j  lodging-house. 

I  *'  Besides  the  orii^inal  building;,  the  pro- 
I  prietor  is  informed  the  two  vviugs,  wlncn 
'  vvere  erected  three  years  ago,  co^t  ;f  irj,00(J. 

I  wish,  however,  tliat  the  insurance  on  the 
I  whole  may  amount  to  #10,000.  They  were 
!  purchased  by  me  under  my  judgment  about 
I  three  weeks  ago.  1  am,  respectfully,  your 
;  obedient  servant,  JOHN  QUAY." 

Above  this  letter,  on  the  same  half  sheet, 
theie  is  a  diagram  or  description  of  the  pre- 
mises, from  which  it  appears,  that  the  build- 
ing was  situated  on  the  j^e^^liore,  and  con- 
sisted of  an  original  building  in  the  fii^ure  of 
an  oblong  square,  facing  the  shore  easterly, 
the  longest  sides  of  which  ran  nearly  at 
right  angles  Irom  the  shore.   From  the  rear 
of  this  building,  two  wings,  about  seventy 
feet  in  length,  and  thijty  in  breadth,  extend- 
jed.    The  south  wing  in  such  manner  as  to 
j  bring  the  front  thereof  in  a  parallel  line 
I  with  the  shore,  and  the  other  extended 
I  westerly,  diverging  from  the  first  in  such 
manner,  as  to  form  an  angle  of  about  forty- 
five  degrees. 

The  original  building  had  a  large  hall, 
and  was  designed  as  a  dwelling  house  :  the 
west  wing  had  also  a  large  hall  below,  and 
lodging  rooms  above,  and  the  south  wing 
consisted  entirely  of  lodging  rooms.  The 
whole  was  two  stories  high. 

Catharine  Bennet,  a  witness  on  behalf  of 
the  defendants,  on  being  sworn,  testified, 
that  her  husband,  Joshua  Bennet,  who  oc- 
cupied the  preujises  in  question,  about  two 
years  ago  became  embarrassed  in  his  cir- 
cumstances, and  that  the  property  was  sold 
on  executions  as  aforesaid. 

After  the  sale,  the  plaintiff  came  to  the 
house  and  notified  them  that  they  must  move 
out  as  soon  as  possible,  alleging  that  he  had 
sold  the  property,  and  wished  them  to  say 
that  they  would  leave  it  immediately.  This 
was  in  the  month  of  April,  1816.  Shortly 
after  this  interview,  her  husband  was  taken 
sick,  and  was  thought  to  be  a  dying  man. 
While  he  was  in  this  situation,  on  a  Sunday 
morning,  a  letter  was  received  from  the 
plaintiff,  directed  to  her  husband,  and  brought 
by  a  blade  man,  and  her  husband  being  too 
ill  to  write,  Dr.  Lewis,  then  attending  her 
husband,  by  her  directions,  wrote  an  an- 
swer. Before  her  husbatjd  had  wholly  re- 
covered, he  went  abroad  for  the  purpose  of 
obtaining  a  place  for  removal.    Duiing  his 
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absenc«,  and  en  a  Saturday,  in  the  early 
part  of  May,  the  plaintiff  came  to  the  house, 
and  said  he  came  to  inform  them,  that  he 
had  then  sold  the  place  to  his  7iephezi:,  Capt. 
Head,  of  Philadelphia;  that  they  must  move, 
and  he  wished  them  to  do  so  immediately. 
The  witness  then  mentioned  the  situation  of 
her  husband,  and  said,  that  although  she 
wisJied  to  remove,  it  was  then  impossible. 
He  strenuously  urged  their  immediate  re- 
moval, and  said  they  must  absolutely  move 
in  a  week ;  against  which  the  witness  re- 
monstrated, stating  to  the  plaintiff  that  her 
husband  would  not  return  in  a  week.  The 
plaintit}',  nevertheless,  strongly  insisted,  that 
she  should  remove  within  a  week,  whether 
her  husband  returned  or  not. 

The  witness  asked  permission  of  the 
plaintiff,  for  some  other  rooms  in  the  build- 
ing, which  would  not  incommode  his  ne- 
phew ;  but  the  plaintiff  insisted  on  an  entire 
removal  from  the  building,  as  nothing  else 
would  anszcer  his  purpose. 

He  then  offered  the  witness  <J100  if  she 
would  move  in  a  week.  She  expressed  her 
doubts  whether  it  were  possible  ;  but  said 
that,  if  possible,  she  would  :  at  the  same 
lime  she  requested  the  plaintiff  to  reduce  the 
offer  to  writing,  with  which  he  complied, 
and  delivered  her  the  paper,  which  the  wit- 
ness had  either  lost  or  mislaid. 

Previous  to  the  arrrval  of  her  husband, 
she  had  prepared  for  moving,  and  had  every 
thing  ready  for  that  purpose  in  the  east 
room.  Her  husband  returned,  and  they  re- 
moved, with  their  whole  family,  by  water, 
on  a  Tuesday,  but  not  within  the  week  pre- 
scribed by  the  plaintiff. 

At  the  time  they  left  the  house,  strarv  ijiats 
and  a  number  of  old  bedsteads  Zi-ere  left  in 
all  the  lofls.  The  garret  of  the  south  xicing 
Tscas  not  wholhj  Jloored. 

The  plaintiff  had  informed  the  witness, 
that  his  nephew  was  coming  to  take  posses- 
sion, as  soon  as  they  left  the  premises. 

The  witness  did  not  recollect  in  what 
situation  the  doors  of  the  building  were  left, 
but  remembered,  that  the  keys  were  left 
with  a  neighbour. 

The  Monday  after  they  had  removed,  she 
heard  of  the  fire  ;  which  occurred,  as  she 
understood,  on  the  Thursday  preceding. 

On  the  cross-examination,  this  witness 
stated,  that  her  husband  informed  her,  that 
the  plaintiff  had  become  responsible  for  him 
ia  the  orphan's  court,  and  that  the  property 
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was  sold  on  that  account.    She  had  under- 

1  stood,  that  the  plaintiff  had  offered  to  let 
them  stay  in  the  house,  by  giving  security 
for  the  payment  of  the  rent,  and  a  respect- 
able man  volunteered  to  become  security, 
but  the  plaintiff  refused  to  accept  him.  She 
calculated  on  staying  in  the  house,  and  was 
surprised  to  hear  that  they  must  move. 

The  several  depositions  of  Benjamin 
Wardell,  Jacob  Dennis,  Robert  Parker, 
William  Haight,  Thomas  Chandler,  Mary 
Crawford,  William  Sears,  and  Frederick 
Montmollin,  witnesses  on  behalf  of  the  de- 
fendants, examined  under  the  commission, 
and  also  the  deposition  of  John  Williams, 
were  here  introduced  and  read  by  the  coun- 
sel for  the  defendants. 

Benjamin  Wardell  and  Jacob  Dennis 
estimated  the  value  of  the  property  insured, 
previous  to  the  fire,  at  }j  10,000,  and  the 
value  of  the  remaining  part,  after  the  fire,  at 
g3,000.  Haight  estimated  the  value,  be- 
fore the  tire,  at  g9,000  ;  after,  at  g3,000. 

From  the  deposition  of  Chandler  on  this 
point,  it  appeared,  that  the  value  of  the  pro- 
perty, before  the  fire,  was  ^8,000;  after- 
wards, ^2,000.  And  John  Williams  and 
William  Sears  estimated  (he  original  value 
at  g8,000. 

From  the  several  depositions  of  Wardell, 
Dennis,  and  Haight,  it  appeared,  that  soon 
after  the  fire,  they  had  conversations  with 
the  plaintiff,  in  which  they  inquired  of  hioj 
whether  the  property  was  insured,  and  he 
replied,  for  a  mere  trifle,  and  mentioned  4 
or  3,000  dollars.  He  also  told  these  w^it- 
nesses,  that  he  had  met  with  a  great  loss, 
which  would  ruin  him.  He  said  that  he  did 
not  know  of  any  enem.y  he  had,  who  would 
be  so  bad  as  to  do  him  this  injury,  except 
one  Barnes  Smock,  against  whom  the  plain- 

i  tiff  had,  before  that  time,  brought  a  suit  for 
defamation.    The  plaintiff  appeared  to  be 

!  in  much  distress. 

On  this  point  Haight  stated,  in  his  depo- 
sition, that  on  the  Sunday  after  the  nre,  he 
saw  the  plaintiff  at  Jacob  Hart's  Inn,  at 
Colt's  Neck,  and  asked  hfm  if  the  property 
was  insured.  The  plaintiff  answered,  so?)4e, 
(which  the  witness  understood  to  mean  a, 
small  amount,)  he  appeared  to  be  in  distress, 
and  spoke  of  enemies.  The  next  day,  in 
the  forenoon,  in  a  conversation  with  the 

j  plaintiff,  he  told  the  witness,  that  the  build- 
ings were  insured  for  4  or  5,000  dollars, 

'and  the  witness  inquiring  of  the  plaintiff,  in 
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the  afternoon  of  the  same  day,  for  how  much 
the  property  was  insured,  lie  informed  him 
it  was  insured  for  Ki,(H)0  dollars.    In  this 
conversation,  the  j)binlifl'  cndeavowrrd  to' 
evade  discoursing  concerning  the  insurtnce. 

From  the  affirmation  of  Mary  Crawford, 
taken  under  ihe  coinini-rsion,  in  relation  to 
this  suhject,  it  .ippearcd,  that  the  next  dny 
but  one  :ift<;r  ihc  lire,  in  the  morning,  the 
plaintifl  cniiie  to  her  house  at  Long  Branch, 
and  said  he  wished  he  could  find  ont  who 
had  burned  the  building;  he  w.'S  much  agi- 
tated, and  shed  tear^.    He  said  that  he  was' 
ruined;  and  in  an  inquiry  by  the  atfirraant 
whether  he  had  not  sold  the  property,  the 
plaintift  answered,  that  h^  had  sold  it  to  his  i 
nephew  ;  but  as  there  was  the  most  perfect 
understanding  between  his  nephew  nnd  him- 
self,  there  were  no  writin5{s,  and  the  loss! 
would  fall  on  him.     She  inquired  whether  | 
it  was  not  insured,  and  he  answered,  for  a  i 
mere  trifle;  and  on  her  furltier  inquiring  for  I 
how  much,  he  hesitraingly  replied,  that  it  | 
iras  insured  for  5,000  dollars.  I 

On  this  subject,  the  plaintilf  also  (old  <3if-  j 
ferent  stories  to  Benjamin  Wardell.  The  I 
plaintiff',  in  the  several  conversations  with 
Wardell,  Dennis,  and  Haight,  mentioned 
the  great  disappointment  it  would  be  to  his 
nephew,  who  was  coming  on  from  Philadel- 
phia to  take  possession ;  that  he  believed  it 
was  done  by  design,  and  that  he  did  not 
know  that  Bennet  had  moved  out  of  the 
house.  To  Haight  the  plaintiff  said,  that 
he  did  not  hear  of  the  fire  until  Saturday^ 
and  gave  the  same  account  to  Mary  Craw- 
ford. 

It  further  appeared,  from  the  deposition 
of  Haight,  that  on  the  next  day  after  the  con- 
versation at  Hart's  tavern,  and  before  the 
witness  was  informed  by  the  plaintiff  that 
the  property  was  insured  for  <J10.000,  the 
plaintiff  requested  the  witness  to  draw  up  a 
certificate,  setting  forth  the  value  of  the 
buildings  destroyed,  with  the  character  of 
the  plaintiff,  which  certificate  was  to  be 
signed  by  three  judges  of  the  court  of  com- 
mon pleas  of  Monmouth  county,  who  were 
to  be  at  Red  Bank  on  that  day.  This  cer- 
tificate was  drawn  up  by  the  witness,  pre- 
sented by  him,  and  signed  by  judges  Fin-  j 
tard,  Patterson,  and  Tiebout. 

In  this  certificate  the  value  of  the  pro- 
perty was  estimated  at  $8,000,  and  the 
plaintiff  afterwards  complained  to  the  wit-  ! 


ness,  that  the  judges  were  a  set  of  hide-bound 

fellows, fornot  setting  a  higher  value. 

From  the  conversations  which  this  wit- 
ness had  with  the  plaintiff,  before  the  wit- 
ness made  the  inquiry  concerning  the  in- 
surance, ije  supposed  that  the  plaintiff  had 
*^u?lained  a  total  loss.  For  this  reason  the 
witness  felt  j;rcat  commiseration  towards 
the  plaintiff,  and  was,  theiefore.  anxious  to 
render  him  every  assistance.  At  the  time* 
the  pl:>intiff  fir:^t  informed  the  witness  that 
»he  property  was  insured  by  the  defendanti 
for  10,000,  it  appeared  to  the  witness, 
from  previous  conversations  with  the  plain- 
tiff on  that  subject,  that  he  wifthed  to  con- 
ceal the  .unount  of  the  insurance,  or  to  evade 
giving  direct  answers  on  the  subject  ;  and 
the  witness  states,  that  if  he  had  known  that 
the  property  was  insured  for  §10,000,  he 
would  not  have  written,  or  applied  to  the 
judges  for  the  certificate. 

Before  the  destruction  of  the  buildings, 
the  plaintiff,  in  divers  conversations  with  the 
v.  itness,  informed  him,  that  he  had  sold  the 
property  to  his  nephew,  Captain  Read,  of 
Philadelphia,  for  ^9,000,  who  was  coming 
on  to  take  possession.  The  plaintiff"  also 
informed  this  witness,  that  ue  had  been 
down  to  Joshua  Bennet's,  and  made  the 
offer  to  his  wile,  as  before  stated  in  her  tes- 
timony, and  had  further  offered  to  relinquish 
a  balance  due  on  execution  against  her  hus- 
band. The  plaintiff  afterwards  informed 
the  witness  that  he  had  seen  Bennet,  who 
was  highly  pleased  with  the  offer,  but  wish- 
ed permission  from  the  witness  to  enter  into 
possession  of  that  part  of  the  south  wing  of 
the  building,  standing  on  land  which  Ben- 
net alleged  belonged  to  Charles  Haight,  of 
Philadelphia,  a  brother  of  the  witness,  the 
possession  of  which  part  of  the  building  had 
been  given  to  the  said  Charles  Haight  by 
the  said  Bennet,  at  the  time  his  personal 
property  was  sold.  The  plaintiff  requested 
the  witness  not  to  permit  Bennet  to  move 
into  that  part  of  the  building,  as  he  would 
be  a  great  incumbrance  to  him. 

On  the  subject  of  the  fire,  it  appeared 
that  the  building  was  destroyed  on  the  nigbt 
of  Thursday,  the  18th  day  of  May,  1815: 
and  from  the  depositions  of  the  witness, 
Haight,  it  appeared  that  in  the  morning  af- 
ter, and  during  Friday,  it  was  very  rainy, 
and  the  roads  being  sandy,  the  wagon 
tracks  were  filled  up.^    Towards  evening, 
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on  Friday,  the  witness  observed  in  the  road 
which  led  from  the  plaintiff's  house  to  the 
building,  only  the  tracks  of  a  single  horse, 
which  had  passed  up  after  the  rain. 

From  the  deposition  of  Benjamin  War- 
dell,  before  mentioned,  it  appeared  that  he 
lived  about  a  mile  from  the  building  at  the 
time  it  was  destroyed,  and  that  about  12 
o'clock  at  night  he  saw  the  light,  and  pro- 
ceeded on  horseback  to  the  building,  where 
he  found  John  Coal  and  Joseph  Slccum  en- 
deav^ouring  to  extinguish  the  fire :  others 
soon  collected  for  the  same  purpose,  but  it 
was  found  impossible,  mid  the  three  several 
roofs  of  the  building  fell  in  very  near,  or  at 
the  same  instant. 

From  the  cross  examination  of  William 
Haight,  it  appeared  that  Joseph  Parker  and 
Robert  Parker  were  the  reputed  owners  of 
one  acre  of  land  whereon  a  part  of  the  south 
wing  of  the  building  stood  ;  and  that  Charles 
Haight,  of  Philadelphia,  purposed  to  become 
the  purchaser  of  that  land,  and  a  written 
contract  was  made  between  the  Parkers  and 
Charles  Haight,  for  the  purchase  thereof, 
but  the  draft  of  a  deed  afterwards  brought 
by  the  Parkera  to  Haight,  contained  an  ex- 
press reservation  of  the  buildings,  which  be- 
ing, as  Haight  alleged,  contrary  to  the  pro- 
visions of  the  agreement  aforesaid,  the  deed, 
for  that  reason,  was  not  received  by  him. 

From  the  affirmation  of  Robert  Parker, 
taken  under  the  commission,  it  appeared 
that  a  part  of  the  south  wing  of  the  said 
building,  containing  eight  rooms  above  and 
below,  stoDd  on  ground  for  which  Joshua 
Bennet  had  no  title — the  same  being  vested 
in  the  affirmant  and  his  brother  Joseph. 
About  six  years  before,  they  had  agreed  to 
sell  one  acre  of  land  adjoining  Bennet's  lot, 
to  him,  and  to  make  him  a  deed  when  he 
should  pay  the  purchase  money,  and  at  that 
time  the  said  Bennet  went  into  possession 
of  the  said  acre  of  land,  but  he  had  failed 
in  making  such  payment.  Since  the  time 
of  the  agreement,  the  said  Bennet  had  made 
an  addition  to  his  house,  as  aforesaid,  on  a 
part  of  the  land  he  had  so  agreed  to  pur- 
chase. 

From  the  cross-examination  of  this  wit- 
ness, it  appeared  that  about  the  time  the 
personal  property  of  Bennet  was  to  be  sold 
by  the  sheriff  of  Monmouth  county,  Charles 
Haight,  of  Philadelphia,  applied  to  the  affir- 
mant and  his  brother  to  purchase  the  same 
acre  of  land  they  had  before  agreed  to  sell 
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Bennet.  They  agreed  to  sell  the  land  to 
Haight,  but  not  the  buildings.  Afterwards, 
a  deed  was  drafted  for  the  land,  reserving 
the  building  of  Bennet  according  to  the  un- 
derstanding of  the  contract  by  the  Parkers, 
and  for  that  reason  the  said  Haight  refused 
to  receive  the  said  deed. 

From  the  deposition  of  Thomas  Chand- 
ler, it  appeared  that  a  short  time  after  the 
fire  the  plaintiff  came  one  morning  to  the 
store  of  the  witness,  about  two  miles  from  the 
building  destroyed,  and  said  that  he  was  in- 
]  formed,  that  the  witness  had  seen  a  man  and 
1  horsf*  go  past  his  store  up  the  road  in  the 
night  on  which  the  house  was  burned.  The 
!  witness  replied  he  did  not,  but  that  he  heard 
j  a  horse  go  past  the  store  that  night,  up  the 
I  road  very  fast,  and  expected  there  was  some 
t  person  on  him  who  was  going  after  a  c'octor; 
I  but  next  morning,  when  be  heard  the  build- 
]  ings  were  burned,  he  was  of  opinion  it  was 
I  that  person  who  burned  them.    The  plain* 
i  tiff  answered,  either     undoubtedly  ii  was,'* 
I  or    in  my  opinion  it  was,"  the  witness  is 
!  not  certain  which.    And  the  piainUff  added, 
that  any  person  who  would  do  such  a  thing, 
would  not  be  too  good  to  5:tick  a  sword  ia 
him.    The  witness  replied.  No,  nor  in  any 
other  person,  if  he  were  paid  for  it.  The 
plaintiff  then  asked  the  witness  what  dam-jge 
be  thought  the  house  being  burned  would  be 
to  the  place?   The  witness  answered,  that 
he  thought  it  would  be  five  thousand  dollars 
a  year  damage.  The  plaintiff  inquired  what 
the  opinion  of  the  people  was  about  the 
house  being  burned?    The  witness  answer- 
ed, that  the  opinion  of  the  people  was,  that 
he,  the  plaintiff,  was  the  cause  of  it.  The 
plaintiff said./^e  didnot  care  -what  they  thought, 
but  they  must  take  good  care  how  they  talked, 
or  he  Ts^ould  make  them  pay  for  it.  The 
witness  replied,  no  doubt  of  that ;  if  he  was 
bad  enough  to  have  the  house  burned,  he 
would  be  bad  enough  to  make  a  person  pay 
'  for  iheirlalk.  The  witness  then  told  h'm,  he 
I  should  not  nave  left  such  property  alone.  The 
I  plaintiff  then  observed,  he  did  not  know 
j  when  Bennpt  left  it;  and  did  no*  k.)ow  he 
!  was  out,  until  the  morninuf  he  came  down 
I  and  heard  the  bui'ding  was  burnf^d.  The 
I  witness  then  asked  the  plaintiff,  if  ^'nlliam 
'  Sears  did  not  tell  hinn  at  3Iorif!:ourh,  on 
Wednesday,  that  Bennet  h'^d  left  it  on  Tues- 
day, about  5  o'clock.    The  p!:»;ntiff  an- 
swered, no.    The   witness    repli^^d,  that 
William  Sears  had  informed  bim,  that 
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told  Ihc  plainfi/Tso ;  and  Ihnt  he,  the  plain- 1 
tiff,  said  he  was  very  glad  to  hear  it,  as  he  | 
wanted  to  write  to  his  nephew  in  Philadel- 
phia. The  plaintift' said  it  might  he  so,  hul 
he  did  not  recollect  it  ;  and  then  added, 
that  he  had  told  Mrs.  Ojiay,  as  soon  as  the 
house  was  hurried,  that  he,  the  plaiiitil]", 
would  be  suspected  of  burning  it,  as  it  was 
so  unconnmon  a  thing  to  insure  houses  in  the 
country.  In  the  course  of  the  said  conver- 
sation, tlie  witness  asked  the  plaintiff,  if  he 
did  not  expect  to  meet  with  some  dil^iculty 
in  getting  the  insurance,  as  he  left  the  pro- 
perty alone  ?  The  plaintiff  replied,  "not 
at  all,  the  people  in  New-York  know  me 
very  well."  The  plaintiff  did  not,  in  that 
conversation,  mention  an}--  amount  of  insu- 
rance on  the  said  property,  nor  did  he  speak 
of  the  loss  which  he  would  sustain  in  con- 
sequence of  the  said  fire. 

On  the  cross-interrogatories,  in  relation 
to  the  ownership  of  a  part  of  the  land  on 
which  the  building  stooil,  the  testimony  of 
this  witness  coincided  with  that  of  Haight 
on  the  same  subject. 

From  the  deposition  of  William  Sear?,  of 
Shrewsbury,  it  appeared,  that  Joshua  Ben- 
net  removed  from  the  building  aforesaid,  on 
Tuesday,  the  sixteenth  of  May.  The  next 
day,  as  the  witness  was  on  his  way  from  his 
place  of  residence  to  Philadelphia,  on  busi- 
ness, he  stopped  at  the  tavern  of  William 
Craig,  at  Freehold,  near  the  residence  of 
the  plaintiff;  and  that  while  the  witness  was 
in  the  stable  where  his  horses  were  bailing, 
the  plaintiff  joined  him,  and  inquired  whe- 
ther Bennet's  family  was  about  moving. 
The  witness  informed  him,  that  Bennet  had 
moved  the  day  before  ;  at  which  the  plain- 
tiff expressed  much  satisfaction,  and  said 
that  he  had  that  morning  received  a  letter 
from  his  nephew  in  Philadelphia,  who  wish- 
ed to  have  the  house  cleared  immediately, 
as  he  wanted  to  send  on  his  grc  .eries.  The 
plaintiff  said  that  he  would  write  immedi- 
ately to  his  nephew,  if  the  witness  would 
carry  the  letter;  and  the  witness  agreed  to 
carry  the  letter,  if  the  plaintiff  would  en- 
dorse on  the  letter  the  street  and  number  of 
his  nephew's  residence.  The  plaintiff  then 
went  away,  for  the  purpose,  as  the  witness 
thought,  of  waiting  the  letter,  but  did  not 
return  during  the  stay  of  the  witness,  who 
remained  at  the  tavern  about  an  hour  after. 

After  his  return  from  Philadelphia,  the 
witness  mentioned  this  conversation  with 


the  plaintiff  to  many  persons,  and  saw  tljc 
plainiifl  several  times,  but  he  never  spoke 
of  the  subject  of  that  conversation  to  the 
witness. 

Vrom  the  deposition  of  .John  Williams,  a 
justice  of  thf  peace,  in  and  f(jr  the  county 
of  Monmouth,  residing  in  Shrewsbury,  at 
the  distance  of  about  three  miles  from  the 
building  destroyed,  it  appeared  that  he  was 
at  home  at  the  time  the  fire  took  place,  and 
saw  the  plaintiff  on  the  Mr)nday  after  the 
fire,  at  the  house  of  the  widow  Crawford, 
about  a  quarter  of  a  mile  from  the  ruins. 
The  plaintiff,  with  William  Lloyd,  Benja- 
min Wardell,  and  George  Poole,  had  met 
for  the  purpose  of  making  out  certificates  of 
the  loss  for  the  plaintiff.  At  this  time,  the 
witness  was  not  refjuestcd  to  sign  the  certi- 
ficate, buLafterwards,  the  plaintiff  presented 
one  to  the  witness,  which  slated,  in  sub- 
stance,  that  the  property  was  worth  jl,  10,000, 
and  that  the  plaintiff  had  sustained  that  \os9 
without  fraud  on  his  [)art,  but  by  misfortune. 
The  witness  ret  used  to  sign  the  certificate, 
on  the  grounds  stated  in  his  deposition,  in 
answer  to  the  cross- interrogatories — because 
he  thought  the  building  valued  too  high  ;  and 
because  he  was  not  satisfied  that  the  build- 
ing had  been  burned  without  the  knowledge 
of  the  plaintiff,  or  without  his  agency. 

From  this  deposition  it  further  appeared, 
in  substance,  that  this  witness  resided  upon 
the  direct  and  usual  road  leading  from  the 
building  destroyed,  to  the  house  of  William 
Brinley,  Esq.  who  signed  the  certificate  to 
answer  the  terms  of  the  policy  as  aforesaid  ; 
and  that  to  go  to  the  said  Brinley's  house, 
from  the  building  destroyed,  on  the  road,  it 
was  necessary  to  pass  the  house  of  the  wit- 
ness, though  there  is  a  foot  path  from  the 
building  destroyed,  to  the  house  of  Brinley, 
which  is  nearer  than  to  the  house  of  the 
witness. 

It  appeared  by  the  deposition  of  Fre- 
derick Montmollin,  of  Philadelphia,  taken 
under  the  comtnission,  that  the  witness  re- 
ceived written  instructions  from  the  plaintiff, 
in  the  month  of  April,  1815,  directing  him 
to  advertise  and  make  sale  of  the  property 
insured,  and  that  the  plaintiff  verbally  in- 
formed the  witness,  that  the  property  was 
insured  at  the  Eagle  Company,  for  one  year 
from  the  15th  of  April,  for  glO,000;  and 
limited  the  amount  for  which  it  should  be 
sold  at  gSOOO.  The  witness  and  his  part- 
ner in  business,  accordingly  advertised  i% 
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for  sale,  on  the  2d  day  of  May,  1815,  at 
the  Merchants'  Coffee-House  in  that  city, 
but  there  being  no  bidder  to  the  amount 
limited,  the  property  was  not  sold. 

A  letter  from  the  plaintiff  to  Joshua  Ben- 
ne!,  dated  April  22d,  1815,  sent  by  Adam, 
his  black  man,  was  here  produced  in  evi- 
dence on  behalf  of  the  defendants,  and 
proved  by  Mrs,  Bennet  to  be  the  letter  re- 
ferred to  by  her,  in  her  examination. 

In  this  letter,  the  plaintiff  states  to  Ben- 
net,  that  he  had  received  a  letter  from  Phil- 
adelphia, and  wishes  to  know  of  Bennet, 
whether  he  meant  to  redeem  the  property : 
that  he,  the  plaintiff,  was  going  to  that  city, 
where  he  expected  to  sell  the  property, 
which,  if  not  redeemed  by  Bennet  by  the 
first  of  May,  he  must  quit  the  possession 
thereof.  This  letter  also  contained  an  inti- 
mation that,  if  Bennet  did  not  remove,  the 
plaintiff  could  remove  him  to  the  gaol  at 
Freehold. 

The  counsel  for  the  defendants  here  of- 
fered to  prove  certain  incumbrances  on  the 
property  insured,  and  contended  that  they 
ought  to  be  permitted  to  show  the  real  value 
of  the  property,  to  the  plaintiff,  as  evidence 
of  fraud. 

The  counsel  for  the  plaintiff  objected  to 
the  admission  of  such  testimony,  insisting 
that  it  was  of  no  importance  whether  the 
property  was  incumbered  or  not,  but  the 
court  overruled  the  objection ;  and  the 
counsel  for  the  defendants  then  offered  to 
read  sworn  copies  from  the  registry  of  mort- 
gages, in  the  office  of  the  Register  or  Clerk 
of  the  county  of  Monmouth,  in  New-Jersey, 
as  evidence  of  the  incumbrances, 

This  evidence  was  objected  to  by  the 
opposite  counsel,  on  the  ground  that  the 
original  mortgages,  being  the  highest  evi- 
dence of  their  authenticity,  ought  to  be 
produced. 

It  was  contended  by  the  counsel  for  the 
defendants,  that  the  registry  of  deeds  and 
mortgages  in  the  several  states,  was  neces- 
sarily of  equal,  if  not  of  greater  validity  for 
the  purposes  of  proof,  than  the  original  in- 
struments. The  acts  in  the  several  states, 
in  relation  to  this  subject,  had  effectually 
guarded  against  fraud  and  imnosition.  The 
officers,  appointed  to  take  the  acknowledg- 
ment and  to  make  the  registry,  were  sworn  ; 
and,  in  the  view  of  the  counsel,  one  of  the 
principal  objects  of  these  acts,  was  to  give 
a  perpetuity  to  these  assurances  of  private 
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I  property,  of  which  the  originals  were  not 
I  susceptible.      They    argued  strenuously 
against  the  inconvenience  attending  the  doc- 
trine for  which  the  opposite  counsel  con- 
tended. 

His  honour  the  judge  observed,  that  this 
was  a  new  and  a  very  important  question. 
He  was  not  aware  that  the  point  had  ever 
received  a  judicial  decision  in  this  state, 
and  had  doubts  on  the  subject,  but  at  pre- 
sent, was  inclined  to  think  the  evidence  of- 
fered inadmissible,  and  should,  therefore, 
overrule  it.  Should  the  counsel  for  the  de- 
fendants wish,  he  said  he  would  reserve  the 
point;  but  the  counsel  for  the  defendants 
then  proceeded  to  produce  proof  of  the  ad- 
missions of  the  plaintiff,  concerning  the  in- 
cumbrances aforesaid.' 

For  this  purpose,  Charles  Haight,  of  Phil- 
adelphia, was  introduced  and  sworn,  who 
stated,  that  in  the  month  of  March,  after  the 
plaintiff  purchased  the  property  in  question, 
he  offered  to  sell  it  to  the  witness  for  g 1, 005, 
the  sum  for  which  the  plaintiff  purchased  it 
at  sherifT s  sale,  subject  ta  the  incumbran- 
ces, which  consisted  of  two  mortgages,  as 
the  plaintiff  informed  this  witness. 

This  witness,  on  being  cross-examined, 
did  not  remember  the  amount  the  plaintiff 
stated  the  property  cost  him,  but  it  was  not 
near  the  sum  of  ^10,000,  but  between  6 
and  7,000  dols.  including  the  incumbrances. 

Mrs.  Bennet  was  again  called  by  thp 
counsel  for  the  plaintiff,  and  stated,  that 
there  were  twenty  rooms  in  the  south  wing 
of  the  building,  built  by  the  Philadelphians. 
The  large  hall  was  75  by  30  feet,  having 
twelve  rooms  above ;  but  she  did  not  know 
how  much  money  was  advanced,  for  build- 
ing any  part,  by  the  Philadelphians. 

Pf.ter  Brewer^  a  witness  on  behalf  of  the 
defendants,  residing  at  Freehold,  in  the 
county  of  Monmouth,  on  being  sworn,  stat- 
ed, that  on  the  night  the  buildings  were 
burned,  be  was  driving  a  covered  wagon 
from  Spotswood  to  Long-Branch,  being  en- 
gaged in  the  business  of  carrying  fish  from 
Long-Branch  into  the  country ;  and  while 
on  the  road,  he  observed  a  considerable 
light  in  the  direction  of  the  buildings,  and 
having  come  out  on  the  main  road,  leading 
from  Freehold  to  Long-Branch,  near  the 
tavern  then  kept  by  Jacob  Hart,  at  Colt's 
Neck,  and  proceeding  along  the  road  about 
half  a  mile,  when  nearly  opposite  the  house 
formerly  occupied  by  Edmund  Williams^ 
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and  about  terj  miles  from  tljc  I^orig-Branch, 
he  met  a  man  on  horsj-back,  going  from  ihe 
Branch  towards  Freehold,  who  pa.«sed  hitn 
on  the  right  hand,  and  so  near  thai  he  could  i 
have    reached  him   with   liis  Jiorsewhi|).  ' 
'When  he  first  saw  him,  lie  was  on  a  h.dl  i 
run,  but  as  he  approached,  he  rather  took 
up,  or  held  in  his  horse,  and  passed  on  a 
trot.  ! 

This  man,  the  witness  fully  recognised  i 
by  his  features,  and  hiew  to  be  Admii^  the 
Hack  man  of  the  plaintiff.    He  knew  this  ! 
black  man  well,  and  had  often  «cen  him  ;  | 
he  was  a  fiddler,  and  had  very  frequently  ; 
fiddled  where  the  witness  had  been.   At  the  ' 
time  be  met  the  black  man,  he  saw  the  • 
light  of  the  fire,  and  had  seen  it  some  time  ; 
before.    At  the  time  the  black  m.an  passied  : 
him  it  was  moonlight,  but  a  little  cloudy  ; 
and  the  witness,  on  looking  at  the  black  man, 
raised  from  his  seat.   He  met  no  other  per- 
son on  the  road  that  night. 

The  witness  arrived  at  the  Branch  at  day- 
break, and  that  morning  mentioned  the  cir- 
cumstances concerning  seeing  tl)e  bbck  man 
of  the  plaintilf  on  the  road  to  Cornelius 
Brewer  and  Benjamin  Wooly,  after  he  un- 
derstood that  Bennet's  house  was  burned. 
He  afterwards  mentioned  the  thing  to  his 
brother-in-law,  who  lived  about  two  miles 
from  the  Branch  ;  but  hearing  that  the  plain- 
tiff had  threatened  any  one  who  said  any 
thirTg  tending  to  implicate  him,  the  witness 
forbore  to  mention  it  to  any  other  person  ; 
and  w^hen  inquired  of  qfterw?»-ds  by  several, 
he  answered  that  he  knew  nothing  concern- 
ing the  matter. 

In  a  very  particular  cross-examination, 
Ibis  witness,  among  other  things,  mentioned, 
that  the  night  was  light,  and  the  moon  was 
on  the  right  side,  the  road  was  level,  and 
the  woods  cleared  on  each  side,  at  the  time 
he  met  the  black  man.  The  horse  on  which 
he  met  the  black  man,  was  one  of  the  two 
belonging  to  the  plaintiff;  and  the  witness 
thought  it  was  the  smallest  one.  The  black 
man  was  dressed  in  a  different  dress  from 
that  in  which  the  witness  had  seen  him  he- 
fore.  He  wore  an  old  great-coat,  and  the 
witness  wondered  w-hat  the  negro  was  doing 
there  so  late.  After  the  black  man  passed 
the  witness,  and  he  had  proceeded  four  or 
five  miles,  it  rained  hard. 

Cornelius  Brewer  and  Benjamin  Wooly, 
were  sworn  as  witnesses  on  behalf  of  the 
defendants,  aud  corroborated  the  testimony 


of  Peter  Brewer,  concerning  his  conversa- 
tioti  with  them  the  niorning  after  the  fire. 
Wooly  j'urther  swore,  that  he  lived  about 
two  miles  from  the  building  which  was 
burned,  and  during  the  same  night  was  up 
with  a  sick  child,  and  hearing  a  horse  com- 
ing up  the  road  vury  fast,  he  went  to  the 
kitchen  door,  and  saw  him  coming  Irom  to- 
wards Bennet's.  There  was  a  man  on  hitn 
who  passed  the  witness  at  full  speed  ;  and 
as  the  road  was  hard,  he  heard  the  horse 
until  he  got  (as  witness  judged)  a  mile  and 
a  half  or  two  miles  distant. 

Leziis  .Abrahams  was  here  called  as  a 
witness  on  behalf  of  the  plaintiff,  who  stated, 
that  the  next  day  after  the  fire,  it  was  report- 
ed at  Spolswood,  that  Smock  hatl  bujned 
the  buildings.  'J'his  witness,  a  short  time 
alter  the  fire,  had  a  conversation  with  Peter 
Brewer,  who  informed  him  that  on  the  night 
the  fire  happened  he  had  met  a  man  on 
horseback  who  had  a  great  coat  on,  but 
could  not  tell  what  sized  man  he  was,  or  the 
colour  of  his  horse. 

From  the  cross-examination  of  this  wit- 
ness, it  appeared,  that  the  time  of  this  con- 
versation with  Brewer,  was  when  he  made 
his  trip  from  the  seashore,  afier  the  fire, 
Brewer  being  engaged  in  carrying  fish  from 
the  seashore  into  the  country. 

From  the  testimony  of  Peter  and  Corne- 
lius Brewer,  it  appeared,  that  this  trip  was 
not  taken  until  the  next  week  after  the  fire, 
and  Peter  did  not  remember  the  conversa- 
tion alluded  to  by  Abrahams  in  his  testi- 
mony. 

From  the  testimony  of  William  Harbert, 
a  witness  on  behalf  of  the  defendants,  it  ap- 
peared, that  on  the  Sunday  after  the  fire, 
Peter  Brewer  was  at  the  house  o'  the  w  ilness, 
and  said  that  he  met  the  plaintiff's  negrathe 
night  of  the  fire:  and  the  wife  of  the  wit- 
ness, the  sister  of  Brewer,  being  present, 
and  hearing  him,  cautioned  him  from  saying 
any  thing  concerning  the  matter,  lest  the 
plaintiff'  might  prosecute  him. 

Charles  Haight  was  again  called  by  the 
counsel  for  the  defendants,  and  stated,  that 
he  saw  the  plaintiff  early  m  May  at  the 
Branch,  who  told  him  that  he  had  sold  the 
properly  to  Captain  Reed  for  <s9,000,  and 
chat  every  preparation  was  making  by  his 
nephew  to  move  in.  But  the  witness  re- 
mained at  the  Branch  until  the  1 7th  of  May, 
and  no  preparations  n-ere  made  at  the  build" 
ing  ijisured  for  gardming* 
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The  counsel  for  the  defendants  here  called 
lAdam  IVijckrff^  a  black  man,  as  a  witness. 
His  t»-,stiinony  was  objected  toon  the  ground 
that  he  was  the  slave  of  the  plaintiff;  and  in 
proof  thereof,  the  counsel  for  the  plaintiff 
produced  a  bill  of  sale  from  William  Wyc- 
koff',  of  Monmouth  county,  New-Jersey,  to 
the  plaintiff,  bearing  date  May  1,  1812,  for 
the  said  negro  man  Adam  as  a  slave  for  the 
sum  of  §250 ;  and  also  proved  the  hand- 
writing of  Mr.  Wyckoff  to  the  said  bill,  and 
that  Adam  had  lived  with  him  several  years 
before  its  execution  as  his  slave,  and  with  the 
plaintiff  in  that  condition  since  lol2. 

The  counsel  for  the  dclendants  objected 
to  this  proof  as  evidence  of  slavery  ;  and  in| 
support  of  their  objection,  cited  1  Cox's 
Reports,  p.  328. 

The  court  overrided  the  objection,  and 
the  counsel  for  the  defendants  thereupon 
offered  to  prove  Adam  Wyckoff  afree  man. 

For  this  purpose,  the  counsel  produced  i 
and  proved  an  instrument  in  writing,  in  the  i 
words  and  figures  following:  I 

"  Adam,  the  bearer  hereof  is  my  servant,  \ 
and  has  ray  liberty  to  work  for  himself,  to; 
any  willing  to  employ  him  ;  provided,  he  I 
pays  me  sixty-four  dollars  per  year,  for  four 
years. 

"  Adam  has  served  mc  five  years  as  a 
slave,  and  has  been  a  faithful,  obedient  ser- 
vant.      (Signed)         JOHN  QUAY. 
Freehold^  Monmouth  county,  } 
mth  April,  1816."  \ 

The  counsel  for  the  defendants  then  offer- 
ed to  prove  a  tender,  on  behalf  of  Adam,  to 
the  plaintiff,  of  5^250,  being  the  whole  of  the 
money  to  be  paid,  according  to  the  condi- 
tion of  the  said  instrument ;  insistitig  that 
Adam  thereby  became  a  free  man. 

This  evidence  was  objected  to  by  the 
counsel  for  the  plaintiff,  on  the  ground  of  its 
Jiot  amounting  to  a  manumission  of  Adam. 

This  question  gave  rise  to  one  of  the  most 
splendid  exhibitions  of  talent,  on  both  sides, 
perhaps  ever  witnessed  in  the  Hall. 
^  Mr.  Ogden  and  Mr.  Colden,  for  the  plain- 
tiff, objected  to  the  competency  of  Adam  as 
a  witness: 

1.  Because  the  instrument  (above  set 
forth)  did  not,  on  its  face,  purport  to  be  a 
manumission  of  Adam,  or  a  promise  to  ma- 
numit him  ;  but  was  only  a  permission  to 
work  for  himself  for  a  limited  time. 

2.  Because  the  tender  offered  to  be  proved, 
"^as  not  conformable  to  the  condition  of  the 


instrument  itself,  by  which  the  money  was 
to  be  paid ;  inasmuch  as  it  was  to  be  paid  in 
four  annual  payments.  The  plaintiff,  there- 
fore, was  not  bound  to  receive  it  in  any  other 
way. 

3.  Because  the  question,  whether  Adanl 
was  a  slave  or  not,  must  be  decided  by  th« 
laws  of  the  state  of  New-Jersey :  it  was 
there  that  the  instrument  under  which  his 
freedom  was  claimed  was  made  ;  and  to  th« 
construction  and  legal  effect  of  which  the 
lex  loci  must  be  applied.  That,  according 
to  the  laws  of  New-Jersey,  the  paper  relied 
on,  even  supposing  its  condition  complied 
with,  would  not  amount  to  a  manumission  of 
Adam,  who  would,  notwithstanding,  still 
continue  the  plaintiff's  slave. 

The  counsel  read  from  Patterson's  edi- 
tion of  the  Laws  of  New-Jersey,  page  307, 
a  part  of  the  act  of  that  state,  entitled,  Ail 
Act  respecting  slaves,"  passed  14th  March, 
1798. 

They  also  cited  the  cases  of  the  State 
Isaac  Emmens,  and  the  State  v.  Mathias 
Cramer,  on  habeas  corpus,  wherein  Richard 
and  Phebe,  negroes,  were  brought  up,  and 
claimed  their  freedom.  Pennington's  Re* 
ports,  p.  10. 

4.  Because  Adam,  being  a  slave  by  th^ 
laws  of  New-Jersey,  where  his  master  resi- 
ded, might,  under  the  provisions  of  the  Con- 
stitution and  Act  of  Congress  on  this  sub- 
ject, be  claimed  as  his  slave,  and  taken  back 
to  Jersey  as  such  :  his  slavery  therefore  fol- 
lowed him  into  this  state,  and  here  as  well 
there  disqualified  him  from  being  a  witness. 

These  objections  were  answered  by  Mr. 
Wells  and  Mr.  Emmet,  for  the  defendants, 
who  contended : 

1.  That  though  there  was  an  artful  omis" 
sion  in  the  paper  referred  to,  of  any  abso- 
lute expressions  of  freedom  or  manumission 
of  Adam,  yet  that  the  permission  to  work  for 
himself,  was  not  limited  to  the  four  years ; 
but,  in  favour  of  liberty,  must  be  construed 
a  permission  to  work  for  himself  for  life ; 
provided,  that  for  four  years  he  paid  the 
stipulated  annual  sum. 

2.  That  Adam  had  a  right,  at  any  time 
within  the  four  years,  to  tender  the  whole 
amount  to  be  paid  by  him  to  the  plaintiff; 
and  that  the  plaintiff  could  not  object  to  re- 
ceiving it,  because  the  whole  time  had  not 
elapsed,  luasmuch  as  the  extension  of  credit 
was  in  favour  of  Adam,  and  might,  therefore, 
be  waived  by  bim — especially,  as  the  effect 
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uf  it  would  be  in  favour  of  liberty,  hy  pro- 
ducing a  spt^edier  emancipation. 

3.  That  the  relatiori  betwetrj  master  and 
slave  was  dissolved,  by  a  permission  of  the 
Jatler  to  u'or/c  for  hrinselj  for  life  ;  because 
all  that  the  master  was  entitled  to,  Was  the 
ficnjicc.  of  the  slave.  In  this  case,  the  mas- 
ter parted  with  that  service,  by  allowing 
Adam  to  work  for  himself.  The  instrument, 
therefore,  amounted  virtually  to  a  manumis- 
sion. 

4.  That  as  between  the  master  and  slave, 
(he  latter,  like  the  ancient  villein,  became  a 
free  man  the  moment  the  master  entered  in- 
to a  contract  with  him.  The  paper  refer- 
red tOj  amounted  to  a  contract  on  the  part 
of  the  master  with  his  slave,  touching  his 
liberty,  which,  upon  general  principles,  in- 
dependent of  any  particular  statute,  made 
him  free,  especially  upon  the  performance 
of  the  contract  on  his  part. 

6.  That  Adam,  by  the  laws  of  New- 
Jersey,  even  if  his  conditiori  were  to  be  de- 
termined by  those  laws,  would  be  adjudged 
a  free  man,  because  the  statute  of  that  state 
does  not  apply  to  a  case  ol"  prospective  or 
conditional  manumission,  and  would,  there- 
fore, be  determined  independent  of  it  :  and 
because  Adam,  having  on  his  part  complied 
with  the  contract,  could  enforce  a  specific 
performance  against  his  master,  and  compel 
him  to  comply  with  the  formalities  directed 
by  law  to  complete  his  manumission  in  that 
state.  Besides,  Adam  had  on  his  part  per- 
formed the  contract;  and  the  plaintiff  could 
iiot  take  advantage  of  his  own  wrong  by  in-  | 
sisting  that  Adam  was  still  his  slave,  because  ' 
he,  the  plaintiif,  had  not  performed  his  part  \ 
of  the  contract.  j 

6.  The  competency  or  incompetency  of  i 
a  witness  must  always  be  determined  by  | 
the  lex  fori :  and,  therefore,  as  it  was  ob-  i 
jected  that  Adam  was  an  inconjpetent  wit-  j 
ness,  because  he  was  a  slave,  the  question,  j 
whether  he  is  so  or  not,  must  be  decided 
according  to  the  laws  of  this  state,  where  he 
is  offered  as  a  witness,  and  not  hy  those  of 
New  Jersey. 

7.  By  tendering  to  his  former  master  the 
Bfioney  he  was  to  pay  him,  Adam  had  a 
right  to  go  where  he  pleased ;  and  having 
come  into  this  state,  he  was  entitled  to  the 
full  protection  of  its  laws..  That  the  plain- 
tiff could  not,  either  under  the  Constitution 
or  act  of  Congress  relative  to  slaves,  reclaim 
Adam  in  this  stc^te  as  a  slate,  and  take  him 


back  to  New-Jer«ey,  because  none  but  fugi- 
tives fro7n labour  coulil  be  so  reclaimed.  Adam 
could  not  be  considered  a  fugitive  from  his 
master's  labour,  when  he  had  given  him 
[)ermission  to  work  for  himself;  subject 
only  to  a  coi;dition,  with  which  he  had  of- 
fered to  comply. 

0.  That,  according  to  the  laws  of  thid 
state,  as  judicially  settled,  the  paper  in 
(juestion,  ci»upled  with  a  payment  of  the 
money,  or  a  tender  of  payment  by  Adana 
to  his  Ibrmer  master,  as  between  them, 
amounted  to  an  pnianci[)alion  ;  and,  conse- 
(juenlly,  made  him  a  competent  witness  in 
this  cause. 

Tlie  counsel  cited  the  cases  of  Kettletaa 
v.  Fleet,  7th  John.  Kep.  324,  and  Hopkins 
v.  Fleet,  Olh  ib.  «25. 

His  honour,  the  judge,  after  observing 
!  that  the  question  of  the  admissibility  of 
I  Adam  as  a  witness,  which  had  been  raised 
I  lor  decision,  was  a  new  and  interesting  one, 
determined  : 

1.  That  the  paper  referred  to,  indepen- 
dent of  any  statutory  provision  on  the  sub- 
ject, amounted  to  a  contract  between  the 
master  and  his  slave  for  the  conditional 
emancipation  of  the  latter,  who,  upon  com- 
plying with  its  terms  on  his  part,  became  a 
free  man  ;  at  least,  as  between  himself  and 
his  former  master. 

2.  That  Adam  had  a  right  to  tender  to 
the  plaintiff  the  whole  of  the  money  that 
was  to  be  paid  to  him,  at  any  time  within 
the  four  years,  from  the  dale  of  the  con- 
tract ;  for  as  the  credit  was,  exclusively, 
for  the  benefit  of  Adam,  he  might  therefore 
waive  the  same. 

3.  That  whatever  might  be  Adam's  con- 
dition in  New-Jersey,  in  consequence  of 
the  particular  statute  of  that  state,  referred 
to  on  the  argument,  prescribing  the  mode  of 
emancipating  slaves,  yet  it  could  not  well 
be  doubted  that  even  in  that  state  Adam 
could  enforce  this  contract  against  his  mas- 
ter, by  compelling  him  to  emancipate  him 
in  due  form  of  law  :  but,  that  however  that 
might  be,  Adam  was  no  longer  in  that  stale  ; 
he  was  here,  and  offered  as  a  witness,  and 
unless  disqualified  according  to  our  laws, 
must  be  admitted.  That  the  decisions  io 
our  Supreme  Court,  which  had  been  cited, 
were  obligatory  upon  him  :  according  to 
which  it  had  been  determined,  that  a  paper 
of  a  .similar  kind  to  the  one  proved,  opera- 
ted as  au  emancipation  by  the  master  of 
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Ms  slave,  upon  his  complying  with  its 
terms  ;  though,  upon  principles  of  public 
policy,  the  law  left  the  master  liable  for 
the  maintenance  of  his  former  slave,  in  case 
of  his  becoming  a  town  charge.  His  ho- 
nour was,  therefore,  bound,  he  said,  to  con- 
sider this  man  free,  and  to  admit  him  as  a 
witness,  upon  his  proving  a  tender  to  the 
plaintitF  of  the  money  to  be  paid  according 
to  the  condition  of  the  instrument.* 

To  prpve  the  tender  of  the  money,  the 
defendants'  counsel  then  called  Thomas 
Fessenden,  from  whose  testimony  it  appear- 
ed, that  during  the  last  summer,  and  betbre 
the  examination  of  Adam,  in  July,  this  wit- 
Dess  went  to  the  house  of  the  plaintiff,  and 
on  behalf  of  Adam,  tendered  the  piaintiff 
§256,  the  amount  named  in  the  instrument, 
which  Adam  was  to  pay  ;  and  offered  the 
plaintiff  a  manumission  paper  for  him  to 
sign,  but  he  refused  to  sign  the  paper  or  re- 
ceive the  money,  alleging  he  was  not  bound 
to  take  the  money,  except  in  four  yearly  pay- 
ments. He  did  not  pretend  but  that  the 
paper  was  to  make  Adam  free. 

Isaac  Hatch,  a  witness  on  the  part  of  the 
defendants,  proved,  that  recently  the  same 
amount  was  tendered  by  Adam  in  the  pre- 
sence of  Hatch  ;  and  the  plaintiff  again  re- 
fused to  receive  the  money. 

Adam  Wyckoff^  a  bhck  man,  was  then 
called  as  a  witness  on  behalf  of  the  defen- 
dants, and  on  being  examined  by  his  ho- 
nour the  judge,  concerning  the  nature  of  an 
oath,  and  cautioned  by  him  to  testify  truly, 
was  sworn. 

It  appeared  from  his  testimony,  that  he 
left  the  service  of  the  plaintiff"  in  April  last. 
That  in  the  month  of  March,  1815,  when 
Adam  was  alone  in  the  barn  of  the  plaintiff 
at  his  work,  the  plaintiff  came  there  and 
told  Adam  that  he,  ihe  plaintiff,  had  a  par- 

*  The  plaintilF  bad  regularly  attended  in  court 
from  the  commencement  of  the  trial,  and  was 
standing  near  his  counsel,  eagerly  listening  to 
every  word  that  fell  from  his  honour  the  judge, 
while  he  was  delivering  his  opinion  on  this  ques- 
tion. But  the  judge  had  scarcely  pronounced  hi? 
decision,  by  which  he  declared  Adam  a  compe- 
tent witness,  when  the  face  of  the  plaintiff,  co- 
vered mih  drops  of  sweat  which  burst  from  every 
pore,  suddenly  changed  to  a  deadly  paleness— his 
whole  frame  was  convuisively  agitated,  and  he 
retired  witb  diiixulty  and  tottering  steps  from  the 
court-room  ;  and,  as  we  have  onderstood,  ar  tually 
Tell  at  the  outfide  of  its  doo.-  in  the  hall.  Ke  did 
lot  return  untii  the  next  day,  after  Adam's  ex- 
ifiaiaatioji  aad  tke  otiiey  evideace  iiad  closed, 
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ticular  business  to  be  done.  Whereupon 
Adam  asked  him  what  it  was,  and  the  plain- 
tiff asked  Adam  if  he  could  keep  a  secret. 
Adam  replied  that  he  could.  The  plaintiff 
thereupon  charged  Adam  not  to  tell  his 
wife  what  he,  the  plaintiff,  was  about  to 
say  to  him,  because  a  woman  could  not 
keep  a  secret ;  and  Adam  said  he  would  not. 
The  plaintiff  then  told  Adam  that  he  want- 
ed him  to  go  down  and  burn  some  buildings 
at  the  Branch.  Adam  told  the  plaintiff  that 
he  did  not  know  the  way,  as  he  had  not 
been  there  in  twelve  or  fifteen  years.  The 
plaintiff  said  that  he  would  send  him  down 
with  a  letter,  and  he  must  look  his  way. 
The  plaintiff  further  told  Adam,  that  when 
he  should  go  to  the  Branch  with  the  letter, 
he  must  deliver  it  to  Mr.  Bennet,  and  tell 
Bennet's  son,  a  little  boy,  whom  he  would 
see  there,  that  the  property  belonged  to 
his  master,  and  that  he,  Adam,  wanted  to 
look  at  the  same.  Adam  said  that  he  would 
go  and  look,  and  the  plaintiff  told  him,  that 
when  he  went,  he  must  look  up  in  the  lofts 
and  see  where  there  were  good  places  to  set 
fire  to. 

At  this  time  he  had  not  consented  to  set 
fire  to  the  buildings.  Afterwards,  accord- 
ing to  the  directions  of  the  plaintiff,  he  car- 
ried a  letter  from  him  to  Mr.  Bennet,  who 
lived  in  the  building.  When  Adam  went 
down  with  the  letter,  he  delivered  it  to  Mrs, 
Bennet,  whose  husband  was  then  sick  in 
the  room,  and  the  doctor  attending  him. 
She  told  him  to  wait  tor  an  answer,  and 
Adam  went  out  and  saw  a  boy,  whom  he 
informed  that  the  property,  he  had  under- 
stood, belonged  to  his  boss,  and  that  he 
wanted  to  look  at  it.  The  boy  went  with 
him  through  the  rooms  below,  above,  and 
in  the  garrets  of  the  south  and  west  build- 
ings, but  not  within  the  main  part  of  the 
dwelling-house,  as  the  family  resided  there. 
From  the  house  Adam  went  to  the  barn  and 
carriage-house.  In  the  garrets  of  the  south 
and  west  wings  of  the  building,  Adam  saw 
straw  mats  and  beds,  to  which  fire  could  be 
easily  set ;  and  much  straw  was  lying  in  and 
about  the  barn.  He  returned  to  the  house 
and  sat  down  in  the  kitchen,  and  shortly 
after  an  answer  was  delivered  for  his  mas- 
ter, and  a  letter  to  Mr.  Haight,  who  lived 
on  the  road  to  Freehold,  about  ten  miles 
from  the  Branch. 

On  his  way  home  he  delivered  the  Vtter 
to  Haight,  and  whea  he  arrived  at  his  mas- 
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ter's  house,  and  when  they  were  alone,  the 
plaintilt*  asked  him  if  he  saw  any  thing  to  , 
which  he;  could  set  fire?  Adanri  re[)lied,  that  | 
be  saw  in  the  south  and  west  wings,  in  the  • 
garrets,  straw  mats  and  beds  lying  against ' 
or  near  the  roof,  which  migtit  easily  be  fired.  | 
The  plaintift"  in(|uired  vvhether  he  took  [)nr- 1 
ticular  notice  of  the  road,  to  which  Adam 
answered,  that  he  did,  and  that  he  could  go 
there  at  any  time  of  night. 

The  plaintifl  then  told  Adam  that  he,  the 
plaintilf,  wanted  him  to  go  down  at  night 
and  burn  the  buildings.  Adam  told  his  mas- 
ter it  was  a  dreadful  thing — state -prison 
work  ;  and  should  he  be  caught  there,  the 
people  would  throw  him  into  the  fire  and 
burn  him  up.  The  plaintid"  told  him  that 
he  must  never  own  it.  Adam  told  the  plain- 
tiff that  it  he,  Adam,  should  consent  and  do 
the  act,  and  it  should  ever  come  out  against 
him,  it  would  be  his  ruin  for  ever.  Adam 
further  mentioned  to  the  plaintiff  the  diffi- 
culties in  the  business  ;  but  the  plaintiff' told 
him  that  lie,  the  plaintitT,  would  protect  him, 
and  said,  "  they  sha'nt  hurt  you.'*  The 
plaintiff  before  or  afterwards,  in  another 
conversation,  told  him  that  if  he  would  burn 
the  buildings,  he  would  give  him  his  free- 
dom and  ^100.  This  offer  was  made  some- 
where in  or  about  the  barn,  and  Adam  did 
not  remember  whether  it  was  after  or  be- 
fore he  had  been  with  the  letter  to  Bennet. 
The  plaintiff  further  told  him,  that  when  he 
wanted  him  to  burn  the  buildings,  he  would 
let  him  know. 

Afterv^ards,  and  on  a  Tuesday,  the  plain- 
tiff, with  Mrs.  Quay,  went  to  New- York, 
and  Adam  drove  the  wagon  to  Middetown- 1 
Point.    When  they  got  down  to  the  ferry- ! 
house,  Mrs.  Q,uay  got  out  of  the  wagon  and  ; 
walked  down  to  the  boat,  while  the  plaintiff  | 
and  Adam  rode  alone.     On  the  way  the  | 
plaintiff  asked  Adam  whetVer  he  w\juld 
burn  the  buildings,  and  whether  he  had  made  :i 
up  his  mind  ?  But  at  this  time  Adam  gave  j 
his  master  no  positive  answer.    The  plain- j 
tiff  told  Adam  further,  that  he  should  leave  j 
Mrs.  Quay  in  New-York,  and  that  Adamj 
must  come  for  him  with  the  wagon  on  Fri- 
day.   And  he  went  down  with  the  wagon 
on  Friday  accordingly,  and  on  that  day, 
while  Adam  was  driving  the  plaintiff  from 
Middleiown-Point  to  Freehold,  after  his  re- j 
turn  from  New-York,  when  they  hadar-1 
rived  at  a  by-place  in  the  woods,  the  plain-  j 
tiff  inquired  whether  Adam  had  made  up ' 


his  mind  to  burn  the  building  ;  and  as  a 
fnrlher  inducement,  the  plaintiff  offered 
Adam,  that  it' he  would  do  it,  he,  the  plain- 
tiff, would  give  Adam  ,^100,  and  him  and 
his  wife  their  freedom;  their  child  should 
be  taught  to  read  and  write,  and  be  learned 
to  get  her  living  by  lier  needle.  The  plain- 
litf  further  told  Adam,  that  he  should  stay 
with  him  two  years,  and  he  would  pay  him 
^l^tlOOayear  for  liis  work,  and  that  with 
the  ^300  he  W(njld  have  a  goo<l  beginning. 

Adam  thereupon  consented  to  burn  the 
buildings,  and  told  the  plaintiff  that  "  he 
vvouhf  do  it."  At  this  time  the  jjlaintiff 
told  Adam,  that  he  had  insured  the  [)ropcr- 
ty  in  New  York,  and  paid  sixty  dollars,  and 
something  over,  but  how  much  Adam  did 
not  remember. 

The  plaintitT  afterwards  instructed  Adam 
what  means  were  to  be  employed  to  effect 
the  object;  that  he  must  make  a  tinder-box 
and  steel,  an<J  procure  a  Hint,  and  incjuired 
whether  he  knew  how  to  make  such  things? 
Adam  told  him  that  he  did  ;  but  that  he  had 
those  instruments  at  Mr.  Wyckoff's,  where 
he  would  go  and  get  them. 

Adam  afterwards  went  to  Mr.  WyckofTs 
for  that  purpose,  but  could  nr  t  find  the  fire- 
works, and  so  informed  the  plaintitT. 

In  another  conversation,  the  plaintiff  fur^ 
ther  instructed  Adam  to  go  to  a  blacksmith 
and  get  a  steel ;  but  Adam  objected,  on  the 
ground  that  the  people  would  know,  or  find 
out  by  that  means.  He  told  the  plaintiff 
that  he  would  get  an  old  rasp  or  fteel  and 
grind  ofT  the  edge,  and  try  it  by  himself  in 
the  garret.  This  he  afterwards  did,  and 
found,  by  making  trial  in  the  garret,  that  he 
could  strike  fire. 

After  this,  the  plaintitT  instructed  Adam 
to  make  brimstone  matches  of  cedar;  but 
Adam  said  that  they  would  break,  and  pro- 
posed, as  the  better  course,  to  roll  rags  in 
melted  brimstone,  which  he  afterv^ards  did, 
when  all  the  family  were  in  bed. 

A  short  time  afterwards,  the  plaintiff  in- 
formed Adam,  that  he  bad  been  informed 
by  letter,  on  Thursday  morning,  that  Ben- 
net  had  moved  out  of  the  house  on  the  day 
before.  He  further  told  Adam,  to  fix  the 
horses,  for  that  he,  the  plaintiff,  was  going 
to  see  Sheriff" Gordon,  and  Mrs.  Quay  would 
go  to  see  Mrs.  Conover  ;  that  he  was  going 
to  get  his  business  settled,  and  bis  papers 
fixed.  He  further  instructed  Adam  to  pre- 
pare himself  to  go  down  that  night,  by  put- 
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ting  his  old  clothes  in  the  barn,  and  to  hide 
the  old  saddle  and  bridle,  so  that  the  boy 
could  not  see  them. 

The  plairitilf  then  vvent  away,  and  return- 
ed about  sun  down,  and  told  Adam  that  he 
had  all  his  business  settled,  and  had  got  his 
papers  ;  and  that  Adam  must  go  that  night 
and  burn  all  the  buildings,  and  the  barn  ; 
that  he  must  burn  all  down;  that  he  must 
start  at  nine  o'clock,  and  that  he  could  ride 
there  by  the  time  the  people  were  all  in 
bed. 

Every  thing  being  ready,  after  having 
got  his  supper,  Adam  went  to  the  barn  and 
shifted  his  clothes.  Pursuant  to  the  direc- 
tions of  the  plaintitl,  Adam  went  on  the  back 
road,  for  the  purpose  of  avoiding  being 
seen  in  Freehold.  He  came  out  on  the 
main  road  near  Mr.  Wyckoff's. 

Adam  rode  down  to  the  Branch,  and  near 
to  Mrs.  Crawford's  house  tied  his  horse  in 
the  cedars  ;  his  master  told  him  to  put  his 
horse  under  Mrs.  Crawford's  shed,  but  he 
was  afraid,  if  he  was  discovered,  he  might 
be  cut  off  from  his  horse.*  Atlter  this,  he 
went  down  and  looked  round  the  house  of 
Mrs.  Crawford,  and  then  returned  to  his 
horse  and  removed  him  to  a  spot  where  the 
cedars  stood  thicker.  He  then  took  his 
fire-works  and  went  to  the  buildings;  and, 
according  to  the  directions  from  the  plain- 
tiff, he  vvent  into  the  different  parts  of  the 
house,  and  examined  whether  any  person 
was  there  ;  and  having  found  there  was  not, 
he  went  into  the  garret  of  the  south  wing, 
where  he  struck  fire  and  lighted  a  candle. 
He  purposed,  according  to  the  direction  of 
the  plaintiff,  to  set  fire  near  the  ends  of  the 
garret,  that  the  wind  from  the  sea  might  the 
more  easily  carry  it  through  the  building  ; 
but  found  that  the  south  end  of  the  garret 
was  not  floored.  He  found  a  parcel  ot 
straw  mats  piled  together,  and  set  the  fire  as 
near  the  south  end  of  the  garret  as  possible,  j 
He  then  went  into  the  garret  of  the  main  | 
part  of  the  building,  and  in  the  eastern  part  | 
next  to  the  sea,  he  found  an  old  bedstead  i 


I  *  Freehold,  the  residence  of  the  plaintiff,  is  | 
I  about  nineteen  miles  westerly  from  this  building,  j 
The  road  on  which  'Adam  came,  runs  some  dis- 
tance on  the  south  of  the  building,  and  between  i 
that  and  Mrs.  Crawford's,  who  lived  about  a  ' 
quarter  of  a  miie  south 'ot  the  building  As  you  i 
come  down  th's  road,  and  before  you  come  to  ' 
Mrs.  Crawford's,  on  the  right  hand  side  of  the 
foad,  are  the  cedars  spoken  of  in  this  testimony.  I 


with  straw  mats  thereon,  to  which  he  set 
fire.  From  thence  he  went  into  the  garret 
of  the  west  wing,  where  he  also  set  fire  to 
straw  mats ;  and  there  was,  in  both  wings, 
considerable  straw  scattered  round  the  gar- 
ret floors. 

After  setting  fire  to  the  house,  he  attempt- 
ed, according  to  the  directions  of  the  plain- 
tiff, to  go  to  the  barn  and  set  fire  to  that ; 
and  for  that  purpose  took  his  candle,  which 
was  lighted,  and  put  it  under  his  hat,  and 
proceeded  towards  the  barn,  but  the  wind 
blowing  out  the  candle,  and  the  fire  in  the 
building  beginning  to  crack,  and  the  flames 
to  make  their  appearance,  he  became  much 
frightened,  and  determined  to  quit  the  hor- 
rid business.  He  therefore  put  his  candle 
in  his  pocket  and  ran  to  his  horse,  and 
mounted  him  as  soon  as  possible.  The 
horse  seeing  the  flames,  became  frightened, 
set  off  at  full  speed,  and  jim)ped  over  the 
fence.  As  the  reins  of  the  bridle  were  old, 
Adam  was  afraid  to  hold  in  the  horse  hard ; 
and  for  the  purpose  of  managing  him,  lay 

i  over  his  neck,  reaching  both  hands  as  near 
the  bits  as  he  could,  and  sawed  them  in  the 
mouth  of  the  horse.  The  horse  continued 
at  full  speed  for  a  mile  and  a  half  or  more, 
betore  he  could  manage  him. 

j  When  he  came  near  Tylee  Williams', 
Adam  met  a  fish-wagon :  he  was  then  on  a 

I  canter,  but  he  took  his  horse  up  in  a  trot; 

j  for  the  purpose  of  avoiding  the  man,  and 
preventing  him  from  finding  out  who  he 
was,  he  turned  out  of  the  road  on  the  right 
of  the  wagon,  under  the  shade  of  a  tree,  and 
passed  the  man  on  the  south  side,  but  did 
not  know  him.  He  rode  home  and  put  up 
his  horse  in  the  stable,  cleaned  him  down, 
and  thoroughly  cleaned  his  hoofs,  that  no 
person  would  know  that  he  had  been  out, 
as  the  plaintiff  had  instructed  him.  At  the 
time  he  passed  the  wagon  the  moon  gave  a 
little  light ;  but  before  he  arrived  home,  it 
rained  very  hard.  v 

After  he  had  taken  care  of  the  horse  in 
the  stable,  as  aforesaid,  he  changed  his 
clothes,  went  into  the  house,  and  lay  down 
upon  a  bench  by  the  kitchen  fire. 

At  daybreak  the  plaintiff  came  to  hira, 
and  inquired  how  he  had  made  out,  and 
Adam  answered,  very  well— that  he  had  set 
fire  to  the  buildings,  but  not  to  the  barn,  for 
the  wind  had  blown  his  candle  out.  The 
plait)tiff  asked  him  if  he  had  cleaned  his 
horse  well  ?  Adam  answered  that  he  had  : 


is 
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but  the  plaintiff  told  him  that  he  had  better 
go  and  rub  down  the  horse  Jig.iin,  so  that  no 
man  could  say  that  the  horse  had  been  out. 
Adam  went  again  into  the  stable,  and  while 
there  the  second  time,  saw  a  Mr.  Stilwell, 
who  iii(|uired  for  the  plaintiff,  and  went  into 
the  stable  and  looked  at  the  horses. 

Adam,  afterwards,  by  the  direction  of 
the  plaintiff,  went  to  bed,  and  lay  some 
time. 

The  plaintiff,  some  time  durins:  that  day, 
told  Adam  that  he  feared  Adam  had  not 
done  the  business,  otherwise  he  should  have 
heard  of  the  fire;  to  which  Adam  replied, 
that  it  had  rained  very  hard,  and  he  sup- 
posed nobody  iiad  come  up.  The  next 
day,  which  was  Saturday,  the  plaintiff  went 
down,  as  he  had  said  he  shi  uld  do  the  day 
before,  to  see  how  Bc:met  had  left  the  house. 
The  day  after,  he  relurneii,  and  told  Adam 
that  he  must  go  a!id  put  a  letter  in  the  post- 
ofiice.  at  TrentoR,  for  Captain  Keed. 

Afterwards,  and,  as  Afiam  thought,  after 
the  return  of  the  plainlilT  from  New-York, 
he  asked  Adam  whether  he  had  met  any 
one  on  the  road  on  liis  return  from  burninp; 
the  buildings  ?  to  which  Adam  answer- 
ed, that  he  had  met  a  fish-wagon :  the 
plaintiff  asked  him  if  he  knew  who  was  in 
it?  he  said  he  did  not.  The  plaintiff  told 
him  that  it  was  Peter  Brewer.  The  plain- 
tiff further  said,  that  he  feared  the  office 
would  not  pay  any  thing,  because  it  was 
suspected  he  had  burned  the  buildings,  and 
charged  Adam  never  to  own  that  he  had  set 
them  on  fire.  The  plain  . iff  told  him,  that 
should  he  ever  own  it,  he  would  be  put  in 
the  state-prison.  Adam  replied,  there  was 
no  danger  as  to  his  owning  it,  and  that  he 
never  should  ;  and  the  master  thereupon 
renewed  his  former  promises. 

It  appeared  that  in  June  or  July,  after  the 
fire,  Adam  saw  a  waiter,  who  was  an  Irish- 
man, who  conversed  with  him  on  the  subject 
of  the  fire,  and  asked  him  if  he  knew  any- 
thing about  it,  who  answered,  that  he  did 
not.  The  waiter  said  that  the  Philadel- 
pbians  would  give  any  one  §5,000  who 
could  give  information  who  had  burned  the 
building :  stating  further,  that  they  sus- 
pected the  plaintiff.  Adam  replied,  that  he 
would  not  do  such  a  thing,  as  he  was  a  nice 
man,  and  a  judge. 

Some  lime  last  winter,  Adam  drove  the 
plaintiff  from  home  to  Amboy  ferry,  from 
whence  be  was  to  go  to  New-York,  as  he 


said,  to  get  his  money.  On  the  way  the 
plaintiff  cautioned  him  never  to  tell  that  he- 
had  burned  the  buildings.  Adam  said  lha? 
he  would  not,  but  that  the  I^hiladelphinn- 
had  offered  him  ;^5,0(X)  if  ho  would  tell. 
To  this  the  plaintiff  said,  "  Poh !  They 
only  want  to  get  you  in  the  state-prison.'* 
No  other  olTt  r  had  ever  been  made  to  Adam, 
except  the  one  as  staled  by  the  waiter. 

The  first  person  to  w  hom  Adapn  made  the 
confession  concerning  his  agency  in  the  de- 
struction of  the  property,  was  to  Charles 
Haight,  who  had  sent  to  Adam  by  one  Jim, 
a  waiter  in  Mr.  Davis's  tavern  at  Trenton, 
to  come  to  him  there. 

Adam  went  to  the  tavern,  and  Mr.  Haight, 
after  taking  him  in  a  room  by  himself,  ask- 
ed him  if  he  knew  him,  to  which  Adam  an- 
swered that  he  did.  Haight  then  told  him, 
that  he  (Hiight)  wanteti  to  know  what 
Adam  knew  about  the  burning  of  the  build- 
ing at  Long-Branch,  telling  Adam  further 
that  if  he  did  not  confess  he  w  ould  be  taken 
to  New- York  ;  that  Peter  Brewer  had  sworn 
he  met  him  on  the  night  of  the  fire.  Adam 
at  first  denied  it,  then  hesitated,  and  walked 
the  floor  for  some  time.  Haight  said  that 
they  could  not,  and  should  U'^t  hurt  Adam, 
because  he  was  a  slave,  and  bound  to  do 
what  he  was  bid,  and  for  that  reason  Adam 
was  not  so  much  to  blame.  Adam  said  that 
should  he  own  it,  or  not,  state-prison  would 
be  his  portion.  Haight  then  gave  his  word 
and  hono'-r,  that  if  Adam  told  the  truth,  he 
should  n'>t  be  hurt:  and  Adam  then  made 
the  confession.  Haight  then  told  Adam  thai 
he  would  see  him  again  in  eight  or  ten  days. 
Witness  had  been  very  much  troubled  in 
his  mind,  had  no  rest,  and  was  always  afraid. 

At  the  next  interview  with  Haight,  he  in- 
quired of  Adam  whether  he  was  free,  to 
which  he  answered  that  he  was  ;  that  he  bad 
a  paper.  Haight  asked  him  to  get  it ;  he 
did  so,  and  gave  it  to  Mr.  Haight.  Adam 
said  that  though  by  the  paper  given  him  by 
his  master,  and  according  to  his  directions, 
he  was  to  go  once  a  year,  as  if  to  pay  mo- 
ney to  his  master,  yet  he  need  not,  in  fact, 
do  so,  but  that  the  plaintiff  would  pay  him 
the  money,  as  he  had  promised. 

Some  days  afterwards,  Haight  called  for 
him  again,  and  wished  him  to  go  to  New- 
York,  which  he  did. 

From  the  cross-examination  of  Adam,  it 
further  appeared,  that  when,  on  his  return 
from  burning  the  buildings  be  met  and  pass-- 
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eJ  the  wao;on,  he  went  as  near  the  fence 
as  he  could  to  get  under  the  b.^ade  of  a 
hickory  tree  ;  .and  that  the  distance  between 
the  wagon  and  fence  at  this  place  was  about 
the  width  of  a  wagon.  He  stated,  that  he 
could  have  distinguished  a  black  from  a 
white  man  across  the  road. 

Haight  applied  to  him  to  be  examined  in 
June  last,  and  told  him  of  the  circumstance 
concerning  his  having  been  met  by  Peter  ; 
Brewer,  as  before  related,  whose  testimony 
would  be  strong  against  him.  Adam  thought 
he  was  made  a  free  man,  by  means  of  the 
writing  given  him  by  his  master. 

Adam  further  stated,  that  he  was  examin- 
ed last  summer  :  told  the  truth  then,  and 
tells  it  now.  He  is  sure  Mrs.  Quay  went 
down  to  Middletown-Point.  The  plaintiffj 
told  him  he  was  going  to  get  the  property  | 
insured,  and  wanted  A^'dam  to  burn  it,  as  the  I 
plaintiff  would  thereby  get  10,000  from 
the  insurance  office.  Adam  never  had  any 
promise  from  any  person  to  receive  any 
money  or  other  thing.  Charles  Haight  first 
applied  to  him  to  become  a  witness.  The 
plaintilT  told  Adam  where  Peter  Brewer 
met  him  on  his  return  from  burning  the 
buildings.  When  he  went  down  to  Bennet's 
with  the  letter,  there  was  a  sick  boy  at  a 
house  not  iar  from  Bennet's,  where  he  stop- 
ped to  inquire  the  road. 

Adam  thought  he  was  free,  because  he 
had  got  a  paper  for  his  freedom. 

The  cross-examination  of  this  witness  1 
was  long,  minute,  and  critical,  and  the  Re- 
porter believes  that  he  has  omitted  nothing 
material,  either  on  the  direct  or  cross-ex- 
amination. He  has  detailed  the  testimony 
of  this  witness  more  lully  than  any  other.* 

On  being  called  again,  Charles  Haight 
further  stated,  that  he  sent  a  black  man  wkb 
a  message  to  Adam,  and  when  he  came, 
Haight  had  a  long  conversation  with  him, 
wherein  he  confessed  and  gave  a  minute 
relation  of  all  the  circumstances  attending  j 
the  transaction,  substantially  the  same  he  j 
had  told  on  this  occasion.  In  the  first  inter- 
view, Haight  inquired  of  him  if  he  was  free, 
which  he  answered  in  the  affirmative,  and 
during  the  second  interview  Adam  showed 

*  This  witness  was  examioed  very  critically 
by  the  counsel  on  both  sides,  in  the  month  of  July 
last,  before  his  honour  the  Recorder  of  New- York. 
The  examination  occupied  two  days,  and  the  tes- 
timony he  then  gave,  was  substantially  the  same 
with  what  he  stated  on  the  trial.  ( 


him  the  instrument  from  his  master,  for  bis 
freedom,  above  set  forth. 

The  plaintiff's  counsel  here  produced  tes- 
timony for  the  purpose  of  invalidating  the 
testimony  of  Peter  Brewer  and  Adam 
VVyckoff,  and  to  show  the  value  of  the  pro- 
perty insured,  and  the  general  good  charac- 
ter of  the  plaintiff. 

Samuel  Holmes,  jvn.  stated,  that  in  the 
•  month  of  June,  after  the  fire,  he  was  in 
company  with  Peter  Brewer  and  others, 
and  that  Brewer  said  there  was  an  agent 
over  from  New-York,  to  inquire  about  the 
burning  of  the  buildings,  and  that  he  met  a 
man  at  Colt's  Neck,  during  the  night  of  the 
fire  ;  and  believed  it  to  be  Wm.  Haight's 
negro,  and  thought  so  at  the  time. 

On  his  cross  examination,  he  was  not 
certain  that  Brewer  mentioned  that  an 
agent  was  over,  but  some  one  of  the  com- 
pany did. 

James  West,  on  being  sworn,  stated,  that 
the  next  morning  after  the  fire,  as  he  be- 
lieved, he  saw  Peter  Brewer  at  the  Branch, 
who  told  him  that  he  met  a  man  on  horse- 
back during  the  night  of  the  fire,  but  did 
not  know  either  the  man  or  horse. 

On  his  cross-examination,  he  stated  that 
he  was  acquainted  with  Benjamin  Wooley 
and  Cornelius  Brewer,  and  that  their  cha- 
racter was  as  good  as  the  general  run  of 
men. 

Joseph  Vunk,  on  being  stvorn,  stated,  that 
he  went  to  Philadelphia  after  the  fire  ;  and 
after  his  return,  and  between  eight  and 
twelve  days  from  the  time  of  the  fire,  hav- 
ing heard  about  the  report  made  by  Peter 
Brewer,  the  witness  had  a  conversation  with 
Brewer,  who  denied  that  he  had  ever  said 
that  he  saw  Adam  on  the  road,  for  it  was 
so  dark  that  he  could  not  tell  whether  the 
man  was  black  or  white. 

On  the  cross-examination  of  this  witness, 
it  appeared,  that  he  had  been  much  in  com- 
pany with  the  plaintiff  at  public  houses, 
drinking  with  him,  and  had  served  under 
him  as  a  constable. 

Williftm  R.  Trotter,  on  being  sworn,  de- 
posed, that  on  the  third  of  July  last,  he  had 
a  conversation  with  Adam,  who  informed 
the  witness  that  he  had  been  sworn  and  ex- 
amined concerning  the  destruction  of  the 
buildings  at  the  Branch  ;  and  that  he  had 
been  swearing  against  his  master.  Adam 
further  said,  that  he  had  often  been  solicited 
to  go  over  to  New-York — he  had  done  so ; 
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for  which  hn  was  to  have  his  frr  ecJftm  and 
^bUO ;  bul  he  diii  not  suy  lioiii  whom  he 
was  to  receive  that  amount. 

On  his  cross-examinaliun,  he  stated,  that 
he  ha<i  known  Adam  tor  some  tiirie,  tliat  he 
had  known  him  in  Nj-w-Jersey.  The  C(jn 
versalion  mentiofied.  tc>()k  place  in  the  jail 
in  New-Vtjfk;  witness  was  confined  there 
for  debt.  He  knows  Mr.  M'Dowell,  saw 
bim  in  jail  on  the  4th  July.  He  heard  that 
Adam  and  McDowell  had  a  scuffle  on  that 
da)  ,  in  Jail :  witness  did  not  tell  M  Powell, 
then,  what  Adam  had  said  ;  told  him  afid 
Mr.  Shannon  about  six  weeks  ago,  and  told 
no  one  else.  He  lives  in  Cranljerry  in  N'ew- 
Jeriey,  and  was  hub|)u;n.»ed  by  .^I'DoweH, 
who  had  been  resi^Iino;  in  New- Brunswick 
for  some  time,  waiti'i<:  for  this  trial. 

Jonathan  orris,  on  be.nii  swoi  n.  stated, 
that  the  next  week  after  the  hre,  he  had  a 
conversaiion  with  Pet.  r  Brewer,  on  the 
Fea>hore,  concerning  the  per'^on  Brewer  had 
Diet  on  the  road.  Brewer  told  him  that  he 
was  asleep,  and  was  awakened  by  a  jolt  at 
the  time  the  man  passed,  which  was  about 
fifty  yards  from  Tylee  Williams'  house. 
Who  the  man  was.  Brewer  did  not  know  : 
that  the  person  rode  on  the  north  side  of  the 
road,  on  the  other  siile  of  which  the  fence 
was  so  near  the  road,  that  a  person  could 
scarcely  pass  between  the  wagon  and 
fence.  At  this  place,  the  witness  thought, 
but  was  not  positive,  that  there  was  no  tree 
standing. 

James  Wethers,  on  being  oworn,  testiued, 
that  in  )uly  or  Auuust  last,  he  lodged  with 
Peter  Brewer,  and  had  a  conversati(*n  with 
bim.  Brewer,  in  that  conversation,  told  the 
witness  that  he  had  been  paid  well  for  com- 
ing up  to  New-\ork  ;  that  he  had  been  paid 
§2  a  day,  and  boar- led  wherever  he  pleased, 
which  was  better  than  fishing.  Brewer  fur- 
ther said,  that  he  expected  to  be  paid  6  or 
800  dollars  by  the  insurance  company, 
should  they  succeed  on  the  trial. 

Wethers  gave  a  similar  relation  concern- 
ing a  conversation  with  Brewer,  wherein  he 
spoke  of  a  jolt  which  awakened  him,  as 
the  last  witness.  Wethers  is  well  acquaint- 
ed \\  ith  the  road  passing  by  the  house  of 
Tylee  Williams,  and  does  not  remember 
any  walnut  trees  between  Williams'  and 
Haight's. 

David  Craig,  jr.  of  the  city  of  New-York, 
on  being  sworn,  stated,  that  during  the  last 
summer  he  bad  a  conversation  wi^  Adam 


in  this  city,  who  told  him  thrit  he  had  come 
up  for  the  purpose  of  giving  t»'.<-timoMy 
against  his  master.  The  witness  inquired 
of  him  what  he  ha<l  to  say  concerning  the 
j  ItusiiK  ss  /  Adam  said  that  he  had  set  the 
j  buildings  on  fire.  The  witness  inrjuired, 
and  pressed  him  to  say,  whether  he  had 
put  fire  by  the  orders  of  his  master  ?  to 
which  Adam  answered  in  the  new^^live. 

The  witness  had  lived  in  M(»nmouth,  and  ^ 
remembers  that  Adam  was  tried  there  for  an 
offence,  and  i.s  pretty  sure  he  was  whi[>ped. 

From  the  cross-examination  of  this  wit- 
ness, it  a[>peared,  that  in  hi?  conversation 
with  Adam,  he  did  not  tell  the  witness  who 
had  ordered  him  to  burn  the  buildings  ;  he 
Could  not  recollect  that  he  hail  told  any  per- 
son of  tlie  conversation  he  had  with  Adam, 
except  his  uncle,  SheritT  Craig,  whom  he 
told  ah«)ut  a  month  ago.  The  w  itness  keeps 
a  boarding-hou'-e  in  this  city,  where  some 
of  the  plaintift's  witnesses  on  this  trial 
board. 

David  Cruiir^  sherifTof  Monmouth  county, 
was  then  calhid  and  sworn  as  a  witness  on 
behalf  of  the  defendants.  This  witness 
testified,  that  he  did  not  remember  any 
conversation  with  the  last  named  witness 
concerning  Adam,  at  the  time  he  mentioned, 
and  that  had  such  conversation  occurred, 
he,  the  witness,  could  not  have  forgotten  it, 
as  he  believeil.  This  evening  David  Craig 
had  mentioned  the  conversation  whici),  he 
says,  he  had  with  Adam  :  that  during  the 
month  of  August  last,  he,  the  witness,  was 
in  this  city,  and  conversed  with  him,  David 
Craig,  jr.,  about  the  business  of  the  plain- 
tiff; but  the  witness  had  no  remembrance 
of  such  a  conversation  as  now  mentioned  ; 
;ind  thinks  that,  had  it  taken  place,  he 
should  remember  it. 

This  witness  further  testified,  that  he  is 
acquainted  with  Joseph  Vunk,  one  of  the 
witnesses  on  behalf  of  the  plaintiff,  and  that 
the  general  character  of  the  said  Vunk  is 
not  good.  David  Craig,  jr.  is  subject  to 
intoxication. 

Charles  Haight,  on  being  again  called  on 
behalf  of  the  defendants,  further  testified, 
that  after  the  examination  of  y\dam  in  the 
summer,  as  before  mentioned,  Tylee  W^il- 
liams  and  the  witness  had  examined  and 
ascertained  that  there  was  a  tree  near  the 
place  where  Adam  had  met  the  wagon  ;  but 
he  thinks  it  is  a  black  walnut  instead  of  a 
hickory. 
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The  counsel  for  the  plaintifif  here  pro-  j 
ceedeJ  to  introduce  in  evi  'ence,  a  number! 
of  depositions  taken  under  the  commission,! 
for  the  purpose  of  showing  the  value  of  the 
property  insured,   and  the  general  good 
character  of  the  plaintifi". 

FroiU  the  depositions  of  Joseph  M'Knight, 
Jacob  WyckoiT,  William  Ten  ICyck,  Daniei 
Denyse,  Lewis  Gordon,  Henry  Tiebout, 
Robert  Wooley,  Thomas  Little,  and  John 
Patterson,  it  appeared  that,  in  their  opinion, 
the  value  of  the  property,  at  the  time  of  its 
destruction,  was  between  10  and  13,000 
dollars. 

From  the  several  depositions  of  John 
Croes,  jr.  a  minister  of  the  Gospel,  John 
Schenck,  and  another  of  the  same  name, 
Samuel  Hubbard,  Dennis  Forman,  Benjamin 
Dubois,  David  Gordon,  Halstead  Wain- 
wright,  William  Andrews,  and  John  Hali, 
and  also  from  the  greater  part  of  the  depo- 
sitions of  the  witnesses  relative  to  the  value, 
the  principal  part  of  all  w  hich  witnesses  had 
been  acquiiinted  with  the  plaintiff  from  ten 
to  thirty  years,  it  appeared  that  his  general 
character  for  honesty  and  integrity  was  good. 

The  testimony  here  closed  on  both  sides, 
at  about  nine  o'clock  in  the  evening. 

After  a  few  minutes  consultation,  the 
counsel  for  the  detendants  proposed  to  sub- 
mit the  cause  to  the  iury  under  the  charge 
of  the  judge. 

This  course  was  objected  to  by  the  oppo- 
site counsel,  who  said  that  Mr.  Golden 
would  sum  up  the  evidence  on  their  part ; 
and  on  being  told  by  the  counsel  for  the  de- 
fendants that  he  might  proceed,  Mr.  Golden 
rose  to  address  the  jury  :  but  the  judge  ex- 
pressing a  wish,  that  if  the  cause  was  sum- 
med up  on  one  side,  it  might  be  on  the  other 
also,  Mr.  Emmet  said  that  he  would  sum  up, 
if  Mr.  Golden  did.  But  as  the  jury  had  then 
been  eleven  hours  in  their  seats,  with  an 
interval  of  one  hour  only,  the  judge  said 
that  he  would  adjourn  the  court  until  ttie 
next  morning  at  nine,  which  was  done  ac- 
cordingly. 

The  next  day,  the  cause  was  ably  and 
eloquently  summed  up  by  Mr.  Emmet  and 
Mr.  Golden.* 


*  It  uiay  be  regretted  by  some,  that  the  sub- 
stance, at  least,  ^rthe'ppeeches  cTthe^e  gentlemen 
is  not  incorporated  in  this  Report.  But  the  i  nnee 
of  ar2;Mm-:;nt  Wit.--  extensive:  the  detail  of  testimo- 
ny is  auij)i-?,  in  some  instances,  rery  particular; 
the  prominent  points  of  the  whole  inass  of  testi- 


His  honour  the  judge  charged  the  jury-j 
that  this  cause  was  one  of  vast  importance^ 
as  well  to  the  public  at  large,  as  to  the  in- 
dividual whose  character  was  involved  in 
the  issue. 

The  business  of  insurance  against  fire 
was,  comparatively  speaking,  new  among 
us  ;  and  perhaps  the  experiment  had  not 
yet  been  fully  made,  whether  the  commu- 
nity could  continue  to  derive  the  benefit  re- 
sulting from  this  sort  of  insurance,  by  rea- 
son of  the  very  great  exposure  of  those  en- 
gaged in  it  to  tVauds  and  impositions. 

From  the  nature  of  the  detence,  the  in- 
vestigation involved  consequences  of  vital 
importance  to  the  plaintiti;  nothing  less  than 
his  character  and  standing  among  honoura- 
ble men,  whose  confidence,  as  it  would 
seem  from  the  testimony,  he  had  enjoyed 
for  thirty  years. 

For  these  reason?,  his  honour  said,  that 
he  had  expressed  a  wish  that  the  testimony 
should  be  summed  up  by  the  counsel  on 
each  side,  in  order  that  every  thing  might 
be  said  in  favour  of  the  plaintiff,  that  the 
testimony  would  warrant  ;  while,  on  the 
other  hand,  if  from  that  testimony  it  should 
appear  that  he  had  procured  the  buildingsl 
to  be  burned,  tor  the  purpose  of  making  a 
tVaudulent  claim  of  loss  against  the  defend-* 
ants,  he  ought  to  be  hfld  up  to  public  vieW 
as  a  fit  object  for  the  nnger  of  scorn  to  point 
at,  during  the  remnant  of  his  miserable  piU 
grimage  through  this  lite* 

In  actions  of  this  nature,  his  hofioUf 
thought  that  it  was  not  too  rigorous,  if  ju- 
ries should  require  plaintiffs  to  make  out 
their  case  free  from  just  suspicion— Was  the 
present  such  a  case  ? 

First,  as  to  the  facts,  independent  of  the 
testimony  of  the  black  man  : 

The  plaintifi',  a  short  time  before  the  fire^ 
had  purchased,  at  sheriff's  sale,  the  equity 
of  redemption  of  the  premises  insured,  with 
>ome  other  property,  for  the  sum  of  one 
thousand  and  five  dollars.  He  had  insured 
upon  the  buildings  g  10,000. 

He  had  offered  to  sell  the  property,  which 
he  had  purchased,  for  the  price  be  gaVe  ; 
and  solicited  Mr.  Gharles  H?ight  to  take  it 
off  his  hands  at  cost.  He  afterward:?  said 
(hat  he  had  sold  the  property  to  his  nephew, 
a  Captain  Read,  who  lives  m  Philadelrl-ia,, 

mony  are  brought,  as  it  were,  in  a  single  x'a^w  be* 
fore  '1?,  in  the  charg-e.  Thp«e  consideration*,  it 
is  hoped,  will  turuish  an  apoloj^y  for  the  Reporter* 
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forfOfiOO:  that  his  nephew  hjJ  purcliased 
furniture,  anJ  was  prepaririL^  l(»  riiove  when 
the  fire  happened,  iiut  as  to  all  this,  the 
plaintiiC  had  ('tiered  no  pr(K»l'. 

He  was  \ery  anxious  to  i^et  15ennet's  fa- 
mily out  of  posse.ssi(m,  and  refused  to  h  t 
them  rennain  in  a  part  of  the  building,  inani- 
ft'.stly  not  his,  although  they  were  not  in  a 
situation  to  remove  with  comfort.  He  al- 
leged as  a  reason  for  his  anxiety  on  the  sub 
ject,  that  liis  nephew  was  about  to  come  on 
from  Philaiielphia  to  take  possession  of  the 
liouse  ;  but  no  letters  are  shown  which  are 
said  to  have  passed  between  them  on  this 
subject,  nor  has  that  nephew  been  examin- 
ed in  the  cathje,  or  his  absence  accounted 
for.  We  laoy^  therefore^  rationally  infer, 
that  the  plaint i(f\  in  his  endeavours  to  i^et 
Bcnnct  out  of  possession  ^  resorted  to  a  pre- 
tence. 

He  was  earnest  and  particular  in  his  in- 
quiry respecting  the  time  and  circumstance 
of  Bennet's  removal  ;  and  when  he  was  in-  ' 
formed  of  it,  expressed  a  great  desire  to 
send  a  letter  to  his  nephew  to  acquaint  him 
with  the  fact.  A  person,  then  on  his  way 
to  Philadelphia,  ottered  to  take  the  letter, 
and  waited  for  it  an  hour,  but  no  letter  was 
sent  by  the  plaintiff. 

In  relation  to  the  plaintiff's  knowledge 
of  the  removal  of  Bflpnet — with  regard  to 
the  amount  of  the  insurance  on  the  proper- 
ty, and  the  loss  and  ruin  which  the  tire 
would  occasion  him,  the  plaintiff  told  re- 
peated falsehoods,  and  never  disclosed  the 
truth  respecting  the  insurance,  until  he  had 
obtained  trom  tlie  judges  of  the  county,  the 
necessary  certificates  to  enable  him  to  claim 
a  loss.  These  papers,  afterwards,  he 
either  destroyed  or  suppressed. 

Finally,  he  swore  that  he  had  sustained 
an  absolute  unqualilied  loss  of  §10,000  by 
the  destruction  of  the  buildings  ;  although 
the  wliole  property,  cost  him  but  one  thou- 
sand and  tive  dollars.  And  there  is  the 
strongest  reason  to  believe,  that  the  proper- 
ty v\as  worth  no  more  than  that  sum,  not 
only  from  his  offer  to  sell  it  at  that  price, 
but  from  the  circumstance  of  its  having  been 
repeatedly  offered  for  sale  at  auction  :  and 
no  more  having  been  bid. 

In  addition  to  all  this,  it  appeared,  that 
as  late  as  the  seventeenth  of  May  .  the  very 
day  before  the  fire,  nothing  had  been  done 
towarcis  planting,  or  preparing  the  garden 
for  cultivation.    This  measure  would  na- 


turally have  been  taken,  if  the  buildings 
were  actually  inlerxied  lo  have  been  occu- 
lted the  ensuing  summer  by  the  plaintiff's 
nephew,  in  the  manner  the  plaintiff  pre- 
tended. 

The  fire  too  occurred  imfnediately  after 
the  plaintiff  knew  that  Bennel'b  family  had 
removed.  They  went  out  on  T'uesday 
evening  :  he  was  informed  of  it  on  Wed- 
nesday ;  and  on  Thursday  night  the  build- 
ings were  burned. 

His  lionour  the  Judge  here  observed  to 
the  jury,  that  from   these  circumstances 
alone,  connected,  as  they  were,  with  others 
of  minor  importance,  he  thought  that  the 
jury  might  very  fairly  conclude  that  the 
plaintiff  was  not  erjtitled  to  their  verdict : 
though,  if  the  case  stood  upon  the  circum- 
stantial evidence  only,  they  might,  perhaps, 
hesita'e  in  coming  to  such  a  result. 
I     Next,  then,  as  to  the  positive  testimony 
I  of  the  bhj<  k  man  ;  lor  if  the  Jury  believed 
I  him,  there  could  not  exist  a  doubt  of  the 
j  plaintitf's  guilt.     >Vas  Adam  Wyckoff  to 
1  be  believed  ? 

I  In  deciding  this  (jueslion  the  jury  were 
to  take  into  consideration,  as  well  the  cir- 
cumstances which  were  against,  as  those 
wliich  operated  in  favour  of  his  credit.  He 
was  an  accomplice,  and  Ijad  been  the  plain- 
tiff's slave  ;  and  might,  therefore,  have 
been  governed  by  improper  motives  to- 
wards him.  In  both  respects,  therefore,  his 
testimony  ought  to  be  received  with  cau- 
tion. As  an  accomplice,  he  necessarily 
testified  to  his  own  turpitude  ;  still  the 
policy  of  the  law,  trusting  in  the  judgment 
and  sound  discretion  of  a  jury,  had  allow- 
ed such  evidence  for  the  purpose  of  detect- 
ing fraud  and  crime. 

If  the  testimony  of  an  accomplice  is  con- 
tradictory in  itself,  and  unsupported  by 
other  evidence,  it  would  be  too  dangerous 
to  rely  on  ;  but  if  the  whole  manner  in 
which  the  witness  testified,  of  which  the 
jury  is  always  capable  of  judging  when  he 
is  examined  before  ihem,  is  calculated  to 
command  credence  ;  if  his  story  is  consist- 
ent, and  corroborated  by  other  evidence,  it 
becomes  justly  entitled  to  serious  attention. 
The  jury  had  seen  the  black  man.  witness- 
ed his  manner,  and  heard  his  story,  and 
were  now  '.o  be  the  sole  judges  of  its  truth. 
The  account  which  he  had  given  of  this 
transaction  trom  the  time  he  was  first  spoken 
to  by  his  master  on  the  subject,  until  his^ 
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confession  of  his  agency  therein  to  Mr. 
Haight,  as  well  as  the  account  of  that  con- 
fession, is  a  plain,  connected,  consistent 
-story.  After  being  subjected  to  a  very  long, 
critical,  and  able  cross-examination,  this 
witness  had  discovered  nothing  either  in  his 
manner,  or  in  what  he  had  said,  to  detract 
in  the  least  from  his  credit.  Very  few  wit- 
nesses, under  any  circumstances,  would  bet- 
ter stand  the  test  of  such  a  scrutiny.  There 
was,  besides,  in  different  parts  of  his  testi- 
mony, such  a  minute  and  natural  detail  of 
little  particulars,  that  no  person,  however 
ingenious,  could  possibly  have  fabricated. 
Among  these  might  be  mentioned  his  rea- 
son for  not  putting  his  horse  under  Mrs. 
Crawford's  shed  ;  changing  his  position  in 
the  cedars ;  the  description  of  his  own 
feelings  and  alarm  when  going  from  the 
house  to  the  stable  ;  the  candle  being  blown 
out  by  the  wind  ;  the  fright  of  his  horse  at 
the  light  ;  the  manner  of  lying  down  on  the 
neck  of  the  horse,  and  holding  him  with  the 
old  bridle  :  these,  with  many  other  particu- 
lars in  his  testimony,  exhibit  the  manner  in 
which  such  things  would  naturally  have  oc- 
curred. 

He  was  corroborated  too,  in  several  very 
important  particulars,  by  many  witnesses 
whose  credit  was  unimpeached. 

1.  As  to  the  taking  of  a  letter  to  Bennet, 
and  seeing  Dr.  Lewis  there,  who,  Mrs. 
Bennet  says,  wrote  the  answer. 

2.  The  straw  mats  that  were  left  in  the 
garrets  of  the  buildings,  and  the  garret  floor 
of  the  south  wing. 

3.  The  rapid  rate  at  which  he  rode  for 
some  time  on  his  return. 

4.  The  lighted  candle  in  the  house  near 
i  to  the  place  of  the  fire. 

3.  His  meeting  a  man  in  a  wagon. 

6.  The  time  of  the  commencement  of  the 
rain  on  the  night  of  the  fire. 
I  7.  The  testimony  of  Mr.  Haight,  to 
whom  he  first  made  a  disclosure  of  the  fact 
of  his  having  burned  the  buildings.  Mr. 
Haight  says,  that  the  first  relation  made  by 
this  witness  of  the  particulars,  was  substan- 
tially the  same  as  that  which  he  has  made 
on  this  trial. 

In  some  iunportant  particulars  too,  the 
plaintiff  might  have  contradicted  this  wit- 
ness, had  he  spoken  untruly  ;  for  as  he  was 
examined  in  the  summer,  the  plaintiff  was 
fully  apprized  of  what  he  wouid  say  on  the 
!^ial.    He  states,  that  on  Thursday  morn- 


ing, the  plaintiff  told  him  he  was  going  to 
Sheriff  Gordon's  to  get  his  papers  comple- 
ted ;  and  further  stated,  that  when  the 
plaintiff'  returned  in  the  evening,  he  told  the 
witness  that  he  had  got  his  papers,  and  that 
he,  the  witness,  must  go  and  burn  the  build- 
ings that  night.  Now,  if  the  plaintiff  had 
not  been  at  the  Sheriff's  that  day,  and  es- 
pecially if  the  Sheriff's  deed  had  not  been 
executed  on  that  day,  the  plaintiff  might 
easily  have  proved  it  by  the  Sheriff,  or  one 
of  the  subscribing  witnesses  :  yet  no  attempt 
of  the  kind  had  been  made,  notwithstanding 
the  counsel  for  the  defendants  had  required 
that  the  Sheriff's  deed  should  be  proved  by 
one  of  the  subscribing  witnesses. 

The  attempt  to  impeach  the  credit  of  the 
black  man  and  Brewer,  the  man  whom  the 
negro  met  on  the  road,  had  wholly  failed. 
The  witnesses  who  had  sworn  that  the  black 
man  had  told  them  a  story  somewhat  differ- 
ent, in  some  particulars,  were  not,  in  the 
opinion  of  the  Judge,  entitled  to  much,  if  any, 
credit;  and  he  did  not  hesitate  to  tel!  the  jury, 
that  he  did  not  believe  the  relation  of  D, 
Craig,  the  younger :  for  it  was  not  only  im- 
probable in  itself,  but  his  manner  was  very 
much  against  his  credit.  He  had  also  been 
contradicted  by  his  uncle,  in  one  important 
particular. 

It  was  not  to  be  denied,  that  Peter  Brew- 
er had,  on  different  occasions,  said  that  he 
did  not  know  the  man  whom  he  met  on  the 
night  of  the  fire  ;  but  it  was  as  certain,  that 
on  the  morning  after  the  fire,  he  did  tell 
two  persons  that  it  was  the  plaintiff's  black 
man  :  and  on  the  Sunday  following,  he  told 
his  Brother-in-law  and  Sister  the  same  thing. 
The  latter  then  cautioned  him  to  be  careful 
how  he  said  any  thing,  to  implicate  the 
plaintiff,  lest  he  might  prosecute  him.  Until 
this  time,  Brewer  could  have  no  motive  to 
say  any  thing  but  the  truth :  and  it  is  in 
evidence,  that  soon  after  the  fire,  in  the 
neighbourhood  where  Brewer  then  was, 
that  the  plaintiff,  upon  being  told,  on  an  in- 
quiry made  by  him,  *'  What  the  people 
thought  of  the  fire," — that  they  thought  it 
vias  by  his  procurement;  observed  that 
"  they  might  think  what  they  pleased,  but 
that  he  would  prosecute  any  one  who  said 
any  thing  to  implicate  him."  Although,  in 
strictness,  it  would  have  been  better  for. 
Brewer  to  have  adhered  to  the  truth,  or 
iiave  evaded  inquiries  on  this  subject  by  si- 
lence, in  consequence  of  the  threats  made 
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by  the  plaintilT.  yot  those  threat?  nftord  a  • 
strung  reason,  and  exjilain  llie  contradictions  . 
oi  the  witness.  I 

His  honour  the  .jud<ie,  in  the  conclusion 
of  his  chMru'e,  observed  to  ihe  jury,  thai  he  i 
thought  they  ouglit  to  receive  and  weigh  the  i 
testimony  <jf  the  black  man  willi  great  cau-  | 
tion  and  dehl  eration  :  but  that  it,  alter  doing 
so,  tl»ere  remained  no  reasonahie  doubt  ol 
his  truth,  which  his  honour  telt  liimseit 
bound,    under  the  circumstances  of  thn 
cause,  to  declare  was  the  honest  conviction 
of  his  own  mind,  it  was  the  duty  of  ti)e  jury 
to  believe  the  witness,  and  hnd  a  verdict 
for  the  defendants. 

The  jury  having  retired  al)0ut  ten 
minutes,  returned  a  verdict  in  I'avour  of  the 
defendants. 

AT  a  COURT  of  GENERAL  SESSIONS 
of  the  Peace,  holden  in  and  for  the  City 
and  County  of  New-York,  at  the  City- 
Hall  of  the  said  City,  on  Mondaij^  the  Glh 
of  Jamtarij^  in  the  year  of  our  l^ord  one 
thousand  ei<iht  hundred  and  seventeen — ' 

o 

'  PRESENT, 

The  Honourable 

JACOB  RADCLIFF,  Mayor. 
THOMAS  R.  SMITH,  and'> 
WILLIAM  AL  BURTIS,  ^ 
HUGH  MAXWELL,  District  Attorney. 

GRAND  JURORS. 
John  Swartwout,  Fo'*'e7nan. 
John  Mason,  Peter  P.  Goelet, 

George  Arcularius,  Willam  Eidgar,  Jun. 
Nathaniel  Smith,    A.  Schekmi^rhorn, 
Robert  Dickey,       Eleazar  Lazarus, 
Edward  H.  Nicoll,  Caleb  T.  Ward, 
MoRDECAi  Myers,     Elbert  Anderson, 
Benjamin  W.  Rogers. 


(conspiracy.) 
JAMES  MALONE,  Indicted  with  JOHiN 
G.  WELSH. 

Maxwell,  Coumel  for  the  Prosecution. 
Price,  Counsel  for  the  Prisoner. 

An  indictment  for  a  conspiracy,  alleging  that  the 
defendants  confederated,to  perpetrate  an  unlaw- 
ful act  to  the  prejudice  of  the  people  generally, 
without  i-iaming  any  individual,can  be  supported. 

A  conspiracy  to  forge  and  defraud,  must  be  infer- 
red by  rational  men,  from  the  performance  of 
an  act  necessarily  leading  to  a  forgery  or  fraud, 
even  against  the  testimony  of  an  accomplice  in 


the  act,  admitted  as  a  witness  on  behalf  of  th« 
f>roserulion. 

An  engraver,  who  had  been  employed  by  two 
youny^  men,  to  make  an  engraving  on  copper,  of 
the  word  and  number  FiyH^  in  imil;iti<in  of 
lliat  word  and  ligure  in  a  bank  bill,  and  evi- 
dently calculatt'd  to  place  on  the  left  liand  f^ide 
of  other  l)ank  bilU  of  a  less  <lenomujuiion,  to 
alter  them  to  a  greater,  and  who  in  bis  testi- 
mony  swears,  that  be  made  such  ensrraving  and 
received  bis  pay,  but  had  no  suspicion  of  the 
ot)ject  to  which  such  plate  was  to  be  applied, 
until  the  paper  was  brought  for  bim  to  print 
parts  of  bills,  will  not  be  l)elieved. 

Such  engravers  ^bofjld  beware  lest  they  get  them- 
selves into  dilficulty. 

f^ucre — Should  a  forgery  be  afterwards  commit- 
ted, by  altering  a  bill  Irom  a  less  to  a  greater 
denoininalion,  would  not  such  miscreant  engra- 
ver be  a  jjuiiicfps  criininis  f 

Malone  and  Welsh,  the  first  of  whom  is 
abont  twenty-six,  and  the  other  about  twen- 
ty-one years  of  age,  bolli  ol  deci-nt  appear- 
ance, were  indicteil  (or  a  conspiracy.  'I'lu  ir 
otfence,  as  laid  in  the  indictment,  con.-isted 
ii!  conspiring  together  to  forge  and  alter  bank 
bills  from  a  lower  to  a  higher  denomination, 
and,  in  pursuance  of  such  conspiracy,  pro- 
curing a  plate  of  and  iVom  one  John  Ridley, 
an  engraver,  with  the  word  FIFK,  and 
;:gure  5,  engraven  thereon,  to  make  pieces 
or  parts  of  bills,  to  paste  on  bank  bills,  for 
llie  purpose  and  with  the  intent  of  cheating 
and  defrauding  (livers  the  good  people  of  the 
slate  of  Ke-w-York. 

Maxwell  entered  a  nolle  prosequi  on  Ihe 
indictmen',  in  favour  of  Welsh,  tor  the  pur- 
pose of  introducing  him  as  a  witness  on  be- 
half of  thf  prosecution. 

John  Ridley,  an  engraver,  who  carries  on 
his  business  in  Nassau  street,  on  being  sworn 
as  a  witness  on  behalf  of  the  prosecution, 
stated,  that  both  the  prisoners,  who  were 
then  utter  strangers  to  him,  came  to  the 
place  where  he  carried  on  his  business,  and 
uirected  him  to  engrave  the  word  and  figure 
five,  for  the  purpose,  as  Welsh  said,  of 
making  labels  to  put  on  vials  in  an  apothe- 
cary's shop!  The  witness  made  the  en- 
graving, and  they  brought  paper,  and  be 
struck  off  seventy-five  and  delivered  the 
plate  and  printed  paper  to  Welsh,  and  re-- 
ceived  his  pay  for  the  business  ;  and  then 
gave  information  to  the  police.  Dijring  the 
time  the  business  was  progressing,  the  pri- 
soners came  to  the  house  of  the  witness  a 
half  a  dozen  times  a  day. 

From  the  testimony  of  John  M'Manus, 
one  of  the  police  officers,  it  appeared,  that 


eiTY-HALL 

the  prisoners  were  arrested  in  Nassau-street,  j 
as  they  were  comino:  out  of  Kidley's. 

John  G.  Welsh,  one  of  the  prisoners,  on! 
being  sworn  as  a  witness  on  behalt  of  the; 
prosecution,  stated,  that  he  was  a  coach- 
lace  weaver,  living,  before  arrested,  in  Oli-  * 
ver-street,  and  that  Malone  was  a  cabinet- 
maker, who  woriied  in  Nassau-street,  The 
witness  had  been  acquainted  with  Malone 
five  or  six  years  ;  and  during  the  same 
week  they  went  to  Ridley's,  Malone  pro- 
posed to  the  witness  to  have  a  plate  struck 
by  an  engraver,  for  the  purpose  of  pasting  a 
five  on  a  one  dollar  bill ;  but  nothing  was 
said  as  to  altering  more  than  one  bill,  or 
passing  any.  The  witness,  at  the  lime  ap- 
plication was  made  to  Ridley,  as  above 
related,  told  him  that  he,  the  witness,  was 
an  apothecary,  and  wanted  to  put  the  pa- 
pers, which  should  be  struck  from  the 
plate,  on  vials,  as  a  label ;  which  informa- 
tion was  false.  Malone  first  attempted  to 
make  a  plate  of  lead,  for  the  above  purpose, 
but  found  it  would  not  do.  He  also  gave 
the  wiiness  some  pieces  torn  oflf  from  a  g3 
and  Jo  bill. 

This  witness,  in  his  cross-examination, 
further  stated,  that  no  agreement  or  under- 
standing existed  between  himself  and  Ma- 
lone, to  alter  bank  hUh  from  a  less  to  a 
greater  denomination,  or  to  pass  such  alter- 
ed bills.  At  the  time  they  made  applica- 
tion to  Ridley,  they  left  a  go  bill,  on  Jacob 
Barker's  bank,  as  a  copy,  and  desired  him 
to  make  the  word  and  figure,  to  be  engraved, 
resemble  the  original  as  near  as  possible. 

Ridley,  on  being  agam  called,  stated  that 
the  prisoners  did  leave  such  bill  with  him 
to  copy  after,  but  that  he  was  not  able  to 
make  an  exact  resemblance.  The  witness 
had  no  suspicion  of  the  purposes  to  which 
the  plate  was  to  be  applied,  until  the  paper 
was  brought  on  which  the  impression  was 
to  be  made  !  He  thought  he  had  a  right  to 
make  such  plate,  if  he  gave  information  to 
the  police. 

Honest  reader — Suppose  you  had  been 
an  engraver,  and  two  young  men,  strangers 
to  you,  had  brought  you  a  go  bill,  and  re- 
quested you  to  make  a  plate,  the  impression 
of  which  should  exactly  resemble  the  FIVE 
and  corresponding  figure  on  the  left  hand 
side  of  such  bill,  and  at  the  same  time 
should  tell  you  a  ridiculous  story  about 
apothecary's  vials — would  you  have  no  sus- 
picion of  the  purpose  to  which  such  plate 

i' 
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I  was  to  be  applied  ?  Further,  would  you 
not  think,  that  though  you  might  have  the 
legal  right  to  make  such  plate,  and  strike 
off  an  impression,  which  could  not,  possibly, 
■n?wer  any  other  earthly  purpose  than  to 
.dter  bank  bills  from  a  less  to  a  greater  de- 
nomination, receive  your  pay,  and  then,  and 
not  till  then,  having  some  little  suspicion^ 
run  off  to  the  police  and  give  information — 
would  you  not,  we  say,  under  all  these  cir- 
cumstances, think,  that  if,  by  so  doing,  you 
were  not  guilty  of  a  misdemeanor,  for  which 
you  ought  to  be  punished  severely,  yet 
that  you  had  done  a  villanous  act,  which, 
justly,  ought  to  subject  you  to  the  reproba- 
tion of  every  honest  man  in  community  ? 
Would  you  not,  at  least,  consider  this  act 
a  shameful  prostitution  of  one  of  the  noblest 
arts  to  the  vilest  purposes  ? 

At^ter  the  introduction  of  the  testimony, 
Price  submitted  to  the  court  whether  the 
indictnient  could  be  supported,  inasmuch, 
as  no  particular  person  was  designated  in 
the  indictment,  whom  the  prisoners  conspi- 
red to  defraud. 

The  court  preferred  to  have  the  question 
argued  in  a  motion  in  arrest  of  judgment  ; 
and  Price  then  contended  before  the  Jury, 
that  the  conspiracy  charged  in  the  indict- 
ment had  been  expressly  negatived  by  the 
testimony  on  behalf  of  the  prosecution. 
Welsh  swears  that  no  agreement,  whatso- 
ever, was  made  to  alter  bank  bills  ;  and  the 
only  evidence  on  which  the  public  prosecu- 
tor could  call  on  the  Jurors  for  a  verdict 
was,  that  there  was  a  proposition  made  by 
Malone  to  the  other,  to  have  a  plate  made 
for  the  purpose  of  merely  altering  one  bank 
bill.  He  expressly  swears  that  no  agree- 
ment was  made  to  pass  any  bills.  With 
this  evidence  before  them,  the  Counsel  con- 
tended that  the  Jury  could  not  find  a  ver- 
dict against  the  prisoner. 

Maxwell,  contra. 

His  honour  the  Mayor  charged  the  Jury 
that  the  question  of  law%  raised  in  this  case, 
was  to  be  discussed  before  the  court,  and 
that,  therefore,  it  was  unnecessary  for  him 
to  charge  them  on  thaf  question.  The 
crime,  which  is  the  subject  of  the  present  in- 
dictment, consists  in  a  combination  or  con- 
federacy, between  two  or  more  persons,  to 
do  some  unlawful  act.  The  act,  as  disclo- 
sed in  the  testimony,  did  not  amount  to  a 
forgery,  because  no  bills  on  any  particular 
bank  bad  been  made  or  altered.   But  eves 
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had  the  prisoners  proceedeJ  to  the  full  con- 
summation of  the  act,  they  would  not,  in  the 
opinion  of  the  court,  have  been  the  less 
guilty  of  this  offence,  because  the  less 
crime  is,  necessarily,  included  iti  the  greater. 

Should  the  Jury,  from  all  the  lacts  and 
circumstances  in  this  case,  believe,  that  the 
prisoners  did  conspire  together,  to  have  this 
plate  struck,  for  the  purpose  of  making  an 
impression,  whereby  bank  bills  of  a  less 
might  be  altered  to  a  greater  denomination, 
and  passed  to  defraud  the  community  fjene- 
rally,  it  will  be  their  duty  to  find  Malone 
guilty. 

It  has  been  said  that  the  testimony  of 
Welsh  negatives  the  charge  of  a  conspiracy 
in  this  case  ;  but,  in  the  opinion  of  the 
court,  this  thing  speaks  for  itself,  louder  than 
the  testimony  of  any  accomplice.  The  tes- 
timony of  Ridley  itself  was  sufficient,  inde- 
pendent of  that  of  Welsh  :  and  when  the  im- 
pression struck  Irom  the  plate  was  e.xhibited 
and  proved,  as  it  has  been,  rational  men 
need  require  no  more  evidence  of  the  pur- 
pose to  which  such  an  impression  was  to  be 
applied. 

Ridley,  it  is  true,  had  stated  that  he  had 
no  suspicion  of  the  purpose  to  which  the 
plate  was  to  be  applied,  until  after  the  pa- 
per was  brought.  We  know  from  experi- 
ence, in  this  court,  that  many  witnesses,  re- 
duced to  peculiar  situations,  will,  and  often 
do  state  things  which  surpass  all  belief. 

Ridley  and  other  engravers,  who  may  be 
applied  to  for  making  plates,  for  the  purpo- 
ses to  which  the  one  in  question  was  to  be 
applied,  should  beware,  lest  they  subject 
themselves  to  a  merited  punishment. 

Malone  was  found  guilty,  and,  on  the 
last  day  of  the  terra,  Price  stated  to  the 
court  that  he  was  convinced  the  ground  for 
a  motion  in  arrest  of  judgment  could  not  be 
supported  by  authority. 

The  prisoner  was  sentenced  to  the  Peni- 
tentiary two  years. 

SUMMARY. 


GRAND  LARCENY. 

Jihner  Foster,  was  indicted,  and  found 
guilty  on  two  indictments  for  this  offence. 

John  Hooter,  pleaded  guilty  to  an  indict- 
ment for  the  same  offence. 

William  Allen  and  William  Pettinger, 
were  indicted  for,  tried  and  found  guilty  oif 


breaking  and  entering  the  store  of  Daniel 
Coley,  at  Market  Slip,  on  the  night  of  th»- 
first  of  January,  and  stealing  the  goods  of 
the  said  Coley,  a  part  of  which  was  lound 
in  the  possession  of  Allen,  and  the  other 
part  in  the  possession  of  Robert  Middleton, 
(78  Bancker  street,)  to  whom  they  had  sold 
the  same. 

Sarafi  Peterson  and  Hannah  Johnson,  two 
blacks,  were  indicted,  tried  and  tound  guilty 
of  stealing  one  piece  of  cassimer,  ol  the  value 

;  of  jJ^O,  the  property  of  Silas  White,  from  his 
store  door,  on  the  21st  of  December  last. 

^  The  goods  were  found  in  their  possession. 

I     Joh7i  Grant,  pleaded  guilty  to  an  in- 

I  dictment  for  this  offence. 

George  Starret,  was  indicted,  tried,  and 

I  found  guilty  of  stealing  two  pieces  of  cloth, 
of  the  value  of  *<^18,  the  property  of  Janies 

j  Harley.    The  principal  part  of  this  cloth 

I  was  brought  to  the  house  of  Robert  Middle- 
ton,  to  whom  it  was  sold  at  a  price  much 
below  its  value. 

George  Thompson,  was  also  convicted  of 
this  offence. 

Perry  Houston,  for  stealing  a  great  coat 
of  the  value  of  ^16,  the  property  ol  John 
Sickles,  was  indicted,  tried,  aF,J  foundguiity. 

Foster  was  sentenced  to  the  state-prison 
fourteen  years,  Allen  to  the  same  place  ten 
years,  and  Peterson  seven  ;  in  which  place 
the  three  prisoners  had  been  before.  Hoo- 
ter was  sentenced  to  the  state-prison  ten 
years  ;  Starret,  Pettinger,  Johnson,  Thomp- 
son, and  Grant,  five  years  each  ;  and  Hous- 
ton three  years  and  a  day. 

PETIT  LARCENY. 

Jacob  Boston,  Hugh  Preston,  Thomas 
Davis,  Hugh  Brighajn,  Thomas  Condety 
Charles  Smith,  Reuben  Dibblee,  John  Loans, 
Jacob  Johnson,  William  Seymour,  Ann  Sey- 
mour, and  Cecilia  Seymour,  Samuel  Johnson, 
Henry  Collins,  Molly  APCarty,  James 
Adams,  Robert  Evans,  Thomas  Dougherty, 
William  Johnson,  and  Samuel  Picket,  were 
indicted, 'tried,  and  found  guilty  of  this  of- 
fence, and  sentenced  to  the  city  penitentia- 
ry :  the  two  first  for  two  years  and  six  months 
each  ;  the  two  next  for  one  year  each  ;  the 
next  lor  nine  months ;  the  four  next  for  six 
months  each  ;  the  eight  following  for  three 
months  each,  and  the  rest  for  sixty  days 
each. 

The  principal  part  of  the  cases  tried  during 
this  term  will  be  found  in  our  succeeding  num- 
'  ber. 
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AT  a  COURT  of  GENERAL  SESSIONS 
of  the  Peace,  holden  in  and  for  the  City 
and  County  of  New-York,  at  the  City- 
Hall  of  the  said  City,  on  Monday  the  3d 
day  February,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seven- 
teen— 

PRESENT, 

The  Honourable 

JACOB  RADCLIFF,  Mayor, 

PETER  CONREY,and  } 

ARTHUR  BURTIS,  ^ 
GRAND  JURORS. 

John  P.  Anthonv,  F oreman. 
James  Ainsley,        James  B alley, 
Joseph  Blackwell,  Peter  Crary,  Jr. 
Andrew  Gassner,     N.  Greenard, 
Jonas  Humbert,       John  Juhel, 
Frederick  Jenkins,  Henry  Jacobs, 
Joseph  Lloyd,         John  L  Morgan, 
John  Morss,  Nath'l.  Paulding, 

P.  Schermerhorn,  Jr.  Thomas  C.  Pearsall, 
James  Renwigk,       John  Lang. 

(riot — assault  and  battery.) 

JOHN  SCOTT,  JEVVF.TT  PRIME,  SAMUEL 
WYNANT,  OLIVLa  BANCROFT,  AND 
JACOB  SMITH  MILES,  PATRICK  HIL- 
DRETH'S  CASES. 

Maxwell  &.  Price,  Counsel  for  the  prosecu- 
tion^ against  the Jive  first-named  defendants. 

King  &  Anthon,  Counsel  for  those  defend- 
ants. 

Maxwell,  Counsel for  the  prosecution  against 

Hildreih. 
Price,  Counsel  for  the  defendant. 

Where  a  great  number  of  persons  assemble  in  a 
meeting-house,  during  hours  in  which  divine 
worship  is  generally  performed  in  other  places, 
and  riot  and  disorder  takes  place  in  such  house, 
it  was  held,  that  no  person  or  persons  then  pre- 
sent, could  be  found  guilty  of  such  riot,  without 
proof  that  he  or  they  took  an  active  part  in 
such  riot,  either  by  doing  some  riotous  act,  or 
by  aiding,  abetting,  or  assisting  others  to  per- 
form such  act. 

To  make  a  man  a  rioter,  it  must  be  shown  that 
he  had  some  concern  in  a  riot ;  and  it  does  not 
follow,  because  a  man  is  present  where  a  riot 
is  committed  by,  or  among  a  multitude,  that 
he  is  guilty  of  a  riot. 

B.,  the  owner  of  a  meeting-house,  held  meetings 
therein,  aad  noises  and  disturbances  frequently 


occurred,  to  the  annoyance  of  his  hearers.  To 
detect  certain  lads  ti  ho  fired  squibs  or  crackers 
in  the  churchy  the  son  of  B.,  aged  thirteen,  wa« 
standing  up  during  divine  service  before  H.,  one 
of  the  hearers,  whispering  to  another  boy  to  go 
and  tell  the  sexton  something  concerning  the 
squib  boys.    H.  tapped  the  son  of  B.  gently  on 
his  head,  with  a  cane,  and  told  him  not  to 
make  a  noise.     In  a  prosecution  against  H. 
for  an  assault  and  battery  on  the  boy,  it  was 
held  that  H.  was  not  guilty. 
The  five  first-named  defendants  were  in- 
dicted for  a  riot,  committed  on  the  evening 
of  the  4th  day  of  February,  instant,  in  the 
church  of  Amos  Broad,  in  Rose-street ;  and 
Hildreth  was  indicted  for  an  assault  and 
battery  committed  on  Amos  Broad,  jun.,  at 
the  same  place,  on  the  evening  of  the  5tb 
of  Januarys  last. 

On  the  traverse  of  the  indictment  for  a 
riot,  it  appeared,  from  the  testimony  of 
Amos  Broad,  that  about  seven  years  ago  he 
purchased  the  church  No.  51  Rose-street, 
and  had  officiated  therein  as  a  minister  of 
the  baptist  denomination  ever  since  that 
time,  except  for  about  a  year. 

There  had  been  much  noise  and  disturb- 
ance made  in  the  church  during  divine  wor- 
ship at  divers  times,  and  for  several  Sab- 
baths previous  to  that  laid  in  the  indictment 
he  had  not  held  meeting  in  that  place.  On 
the  afternoon  of  the  day  the  riot  took  place, 
he  had  given  notice  that  there  would  be  no 
meeting  held  in  the  evening,  and  was  at- 
tending a  meeting  in  John-street  at  the 
usual  season  for  evening  service,  when  he 
received  information   that   the  church  in 
Rose  street  was  broken  open.    Hurrying  to 
the  place,  he  found  that  there  were  an  hun- 
dred persons  or  more  in  the  church,  and 
from  one  to  three  hundred  on  the  outside. 
The  church  was  lighted,  and  great  tumult 
and  confusion  prevailed.     Those  on  the 
outside  were  calling  on  the  multitude  with- 
in, and  inciting  them  to  acts  of  violence. 
The  watchman  who  came  with  Broad  wa? 
assaulted  and  obliged  to  retire.    The  outer 
doors,  however,  were  secured  until  more 
assistance  could  be  procured  to  apprehend 
the  rioters  within.    In  the  mean  time,  the 
principal  part  of  the  assembly  retreated 
from  the  back  door^  so  that  when  a  rein^ 
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forcement  of  tlie  watclimrn  nrrivcd,  very 
few,  if  any,  rfimained  in  the  cliurch,  txcopl 
the  defendants.  It  was  fun  rid,  l»y  liroad, 
on  liis  return,  that  considerable  damage  had 
been  done  by  the  rioters.  Several  parti- 
tions had  been  broken  down,  the  organ 
broken,  and  the  Hymn  Books  scattered 
oround  in  different  places. 

It  appeared,  by  the  subsequent  testimony, 
that  before  the  arrival  of  Broad,  some  un- 
known hand  had  rudely  touched  the  deep- 
toned  organ,  which  sent  forth  notes,  harsh, 
grating,  and  discordant ;  while  a  black  boy, 
ascending  and  seating  himself  in  the  pulpit, 
completed  a  scene  of  mockery  and  derision 
to  the  vile  and  worthless — of  amazement 
and  horror  to  those  who  reverence  things 
divine. 

The  defendants,  being  found  in  the 
church  after  the  others  had  retired,  assert- 
ing their  innocence,  went,  voluntarily,  with 
^road  and  the  watchmen,  to  the  watch- 
house. 

Broad,  in  his  testimony,  declared  th:^t  the 
defendants  were  present  among  those  assem- 
bled in  the  church,  and  appeared  to  be  as 
much  concerned  as  the  others  ;  but  he  could 
not  designate  any  particular  act  done  by 
any  particular  person  in  the  assembly. 

It  was  proved,  on  behalf  of  the  defend- 
ants, that  the  sexton  of  the,  church,  after  the 
service  in  the  afternoon,  had  become  intox- 
icated, and  left  the  doors  unlocked.  Some 
evil-minded  persons,  whose  names  were  un- 
known, finding  that  access  could  be  obtain- 
ed, entered  the  church  and  lighted  it,  and 
a  number  of  other  persons,  among  whom 
were  the  defendants,  afterwards  came,  either 
under  an  idea  that  divine  service  would  be 
erforraed,  or  that  a  singing  meeting,  as  had 
een  usual,  was  to  be  held  there  that  even- 
ing. During  the  time  of  the  continuance 
of  the  defendants  in  the  churcl  ,  their  be- 
haviour was  orderly,  and  they  remained 
quietly  seated  the  principal  part  of  the  time 
they  remained  there  ;  and  were  so  seated 
when  the  watchmen  came  and  apprehended 
them,  as  before  stated. 

It  was  further  proved,  that  they  were 
young  men  of  sober,  industrious  habits. 

Before  the  testimony  bad  closed,  the 
court  expressed  an  opinion  that  the  prose- 
cution could  not  be  sustained,  unless  it 
could  be  shown,  that  the  defendants  took 
an  active  part  in  the  riot,  or  were  aiding. 


abetting,  or  assisting  those  engaged  in  such 
riot. 

'J'Im;  counsel  for  the  defendants,  therefore, 
declined  addressing  the  jury  ;  but  the  oppo- 
site counsel  contended,  that  the  del'endants 
ought  to  be  found  guilty,  because  they  were 
in  the  church,  previous  to  the  time  the  out- 
rage com[»Iained  of  occurred,  and  took  no 
steps  in  discouraging  or  suppressing  the  tu- 
mult. Their  silence,  on  such  an  occasion, 
indicated  their  assent  to  the  shameful  con- 
duct of  others,  with  whom  they  were  ecjual- 
ly  guilty. 

In  this  country,  every  citizen  had  a  right 
to  worship  the  Supreme  Being  according  to 
the  dictates  of  his  own  conscience,  and 
every  denomiiiatiorj  of  Christians  were,  and 
ought  to  be,  protected  by  law,  from  insult 
and  aggression.  The  counsel,  therefore 
averred,  that  in  \\\\<^  case,  the  great  interests 
of  Religion  were  adected,  and  they  zealous- 
ly urged  the  jury,  by  their  verdict  to  dis- 
countenance the  malignant  persecuting  spirit 
which  had  been  manifested  towards  an  in- 
offensive citizen,  and  thereby  prevent  others 

I  from  the  commission  of  similar  enormities. 

I  His  honour  the  Mayor  charged  the  jury, 
that  the  court  had  observed,  witu  some  sur- 
prise, the  zeal  manifested  by  the  counsel 
tor  the  prosecution  in  their  remarks. 

The  court  did  not  consider  this  a  case  in 
which  the  rights  of  conscience,  or  the  impor- 
tant principles  of  Religion,  could,  by  any 
possibility,  come  in  (jueslion  or  be  affected. 
The  simple  question  for  the  determination 
of  the  Jury  was,  whether  the  defendants 
were  guilty  of  a  riot,  either  by  taking  an 
active  part  themselves,  or  in  aiding,  abet- 
ting, or  assisting  others,  in  the  commission 
of  such  riot.  According  to  the  view  which 
the  court  had  taken  of  the  circumstances  in 
this  case,  the  testimony  would  not  warrant 
a  verdict  against  the  defendants.  A  great 
number  of  persons  had  assembled  in  the 
church  at  the  time  the  riot  was  committed. 
No  previous  concert  had  been  shown  on  be- 
half of  the  prosecution,  between  the  defen- 
dants or  any  other  persons,  to  assemble  for 
any  unlawful  purpose  ;  nor  had  it  been  prov- 
ed that  the  defendants  committed  any  act  of 
riot  or  violence  in  the  church,  or  had,  in 
any  manner,  aided,  abetted,  or  assisted 
others,  in  the  commission  of  the  outrage. 

The  mere  circumstance  of  being  present 
in  the  church  during  the  evening  in  which 
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the  riot  occurred,  without  taking  an  active 
part  in  suppressing  the  riot,  could  not,  in 
the  opinion  of  the  court,  render  the  defen- 
dants guilty  of  a  riot.  Could  the  defendants, 
for  that  reason,  be  convicted,  there  is  no  man 
in  the  community,  who  happens,  inadver- 
tently, to  be  among  a  multitude  where  a  riot 
occurs,  but  that  may  be  prosecuted  and 
punished  as  a  rioter,  however  innocent  his 
intentions  and  conduct  may  have  been  :  if 
the  doctrine  contended  for  by  the  counsel 
for  the  prosectjtion  be  correct,  then  every 
person  in  that  church,  whether  he  came  to 
attend  divine  worship,  or  for  any  other  pur- 
pose, is  liable  to  be  prosecuted  for,  and 
convicted  of  a  riot.  In  the  opinion  of  the 
court,  the  idea  is  inconsistent  with  reason, 
and  contrary  to  law.  The  court,  therefore, 
charged  the  jury,  that  if  they  believed  that 
the  defendants  did  not  take  an  active  part 
in  the  scandalous  proceedings  of  that  even- 
ing, and  were  not  aiding,  abetting,  or  as- 
sisting others  in  those  proceedings,  to  acquit 
them. 

According  to  the  testimony,  in  this  church 
divers  riots  and  disturbances  had  taken  place 
previous  to  the  time  laid  in  the  indictment. 
The  court  considered  it  of  vast  importance 
in  the  community,  and  the  sacred  cause  of 
Religion  required,  that  ministers  of  the  Gos- 
pel should  maintain  that  dignity  of  charac- 
ter calculated  to  command  respect  from  the 
people  :  and  where  neither  the  character  nor 
sacred  functions  of  a  divine  were  sufficient 
to  command  that  respect,  oi,  at  least,  to  se- 
cure him  from  insult  and  aggression  in  his 
own  church,  it  were  much  better  for  the  in- 
terests of  Religion  that  he  should  relinquish 
the  employment. 

On  the  traverse  of  the  indictment  for  an 
assault  and  battery  on  Amos  Broad,  jun. 
by  Patrick  Hildreth,  it  appeared  by  the  tes- 
timony of  the  boy,  a  lad  about  thirteen  years 
of  age,  that  on  the  evening  of  the  fifth  of 
January  a  meeting  was  held  in  the  church; 
and  while  his  father  was  preaching,  the  wit- 
ness was  standing  up  directly  before  the  de- 
fendant, to  watch  certain  boys  who  fired 
crackers,  and  give  notice  to  the  sexton. 
While  the  witness  was  talking  to  another 
boy,  and  desiring  him  to  tell  the  sexton 
something  concerning  those  boys  who  fired 
crackers,  the  defendant  from  behind  tapped 
the  witness  on  his  head  with  his  cane,  and 
told  him  not  to  make  that  noise.  The  boy, 
in  the  simplicity  of  truth,  declared  that  he 
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was  not  tapped  harder  than  was  necessary 
to  make  him  silent.  It  appeared  by  the  tes* 
timony  of  the  father,  that  during  the  same 
evening,  while  preaching,  he  discovered  the 
defendant  talking  loud,  and  that  he  the  wit-^ 
ness  called  the  defendant  by  name  from  the 
pulpit,  and  wondered  "  how  a  man  of  his 
standing  could  thus  conduct  himself."* 

The  next  day  the  defendant  with  anothef 
came  to  his  house,  and  the  defendant  used 
;  much  provoking  language  to  the  witness, 
i  because  he  spoke  to  him  publicly  the  even" 
ing  before.    After  the  defendant  came  to 
the  house  on  Monday  morning,  and  not  be^ 
fore,  the  lad  told  his  father  about  the  tapping 
on  the  head.    It  clearly  appeared  by  the 
current    of   testimony,    that   the  words 
made  use  of  to  the  father,  rather  than  the 
!  injury  to  the  boy,  occasioned  this  prosecU«» 
tion. 

Maxwell  abandoned  the  indictment,  and 
the  defendant  was  immediately  acquitted. 

We  are  aware  that  while  animadverting 
on  the  particular  modes  of  worship,  adopted 
by  any  religious  sect  or  denomination  of 
Christians,    we    tread    forbidden  ground* 
I  Not  intending,  however,  to  enlarge  on  a  topic 
j  so  peculiarly  delicate,  a  layman  may  be  per- 
I  mitted,  in  cases  like  these,  to  direct  the  at- 
I  teiition  of  his  readers  to  the  truth  by  one  of 
two  simple  inquiries. 

Reader,  what,  think  you,  would  be  done 
j  to  that  boy  w  ho  should,  wantonly,  let  oflf  a 
squib  or  cracker,  during  divine  service, 
either  at  Trinity  or  St.  Patrick's  church? 
None  have  yet  had — they  will  not  have,  the 
temerity. 

Why,  then,  was  such  conduct,  and  even 
worse,  practised  with  impunity  at  the  church 
of  Mr.  Broad  ? 

Why,  think  you,  is  it  found  necessary 
at  Camp-meetings,  in  addition  to  a  strict 
penal  statute,  if  we  are  not  mistaken,  enact- 
ed expressly  for  the  purpose,  to  set  a  strong 
watch  and  guard  around  the  camp,  to  pre* 
vent  riot  and  disorder;  while  churches,  of 
the  description  first  mentioned,  require  no 
such  auxiliaries?  There  is  no  established 
church  in  this  country — no  union  betweed 
church  and  state ;  and  the  day  of  religious 
intolerance  and  persecution  has,  long  sincci 
passed  away. 

Look  at  the  concluding  remark  in  the 


*  "  Rebuke  thy  son  in  privat«^ — public  reproof 
iiardena  the  heart."  Prot. 
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chatge  of  the  court,  above  reported,  for  an 
answer,  in  part,  to  these  irxjuirif  .s. — Oivirit.s, 
for  an  entire  solution,  "  se:irch  the  scrip- 
tures :"  tor  therein  ye  are  directed  to  "  wor- 
ship the  Lord  in  the  beauty  of  holiness." 

Ministers  of  the  sacred  covenant — ye  who 
officiate  in  the  sanctuary,  the  momentous 
events  of  the  last  twenty  five  years,  ha\e 
demonstrated  the  truth  of  the  declaration  b} 
your  Divine  Master:  "  Tiie  church  is  found- 
ed on  a  rock — the  gates  of  hell  shall  not 
prevail  against  it."  Do  not,  we  beseech 
you — the  Genius  of  Religion  herself,  bend- 
ing from  the  skies,  implores  you  not  to  give 
occasion  yourselves  for  the  enemies  of  the 
cross  to  revile. 

(assault  and  battery — DISTRHSS.) 

EDWARD  C.  qUlN  and  JACOB  MON- 

TROSS:  CASES. 
Prick,  Counsel  for  Quin. 
Gale  &,  Whitakkr,  Counsel  fur  Montross. 

Though  the  Landlord  hatli  a  right,  nfter  distrain- 
ing, to  impound  tlio  goods  on  the  premises,  he  , 
hath  no  right,  by  colour  of  £uch  distret^s,  who)-  [ 
ly  to  dispossess  such  tenant,  and  bar  hiiu  from 
the  enjoyment  of  the  {iremises. 

One  in  peaceable  possession,  hath  a  right  to  make 
use  of  so  much  force  as  may  be  necessary  to 
enable  him  to  retain  such  possession^  or,  to  re- 
move an  invader. 

These  were  cross  indictments  for  an  as- 
sault and  battery,  committed  by  the  above- 
named  defendants  on  each  other.  The 
controversy  originated  concerning  the  right 
of  possession  to  a  certain  school-room,  (81 
Barclay-street,)  and  the  tacts,  without  de- 
scending to  particulars,  were  briefly  these : — 

Some  time  previous  to  that  laid  in  the  in- 
dictment, Qiiin  hired  the  premises  to  Mon- 
tross, as  a  school-room,  and  there  were 
^8  79  due  to  the  former  for  rent.  In  the 
absence  of  Montross  from  the  s  .hool-room, 
Q,uin,  as  his  own  bailiff,  entered  the  room, 
made  distress  and  barricaded  the  usual  door 
for  entrance,  by  placing  and  piling  up 
benches  against  the  door,  which  opened  in- 
wardly, in  such  manner  that  access  from 
without  was  impracticable,  without  break- 
ing the  door. 

Montross,  on  his  return,  finding  the  door 
barred  as  aforesaid,  applied  for  legal  advice 
to  Whitaker,  the  Counsel  above  mentioned, 
who  advised  him  to  demand  entrance  of 
Quin,  in  a  peaceable  manner,  and  if  entrance 
was  denieii  to  break  the  door. 


Montross,  with  several  others,  went  to  the 
hc'Use  and  demanded  entrance  of  the  wife 
ol  <4,uin  Entrance  not  being  peaceably  ob- 
tained, Montross  broke  the  door,  entered, 
and  built  a  lire  in  the  school-room.  While 
thus  in  peaceable  possession,  with  several  of 
his  friends,  whom  he  liad  invited  to  see  the 
is.>:-ue,  (^uin  entered  in  a  violent  maimer,  and 
putting  [jimself  in  an  attitude  for  fiKhling, 
bestowed  many  abusive  epithets  on  Mon- 
tross, who,  with  an  axe-handle  uplifted,  re- 
treated backwards,  and  re(juesfed  the  other 
to  (juit  the  room,  who,  notwithstanding, 
pressed  forward. 

According  to  the  weight  of  testimony, 
Quin  commenced  the  first  assault  by  collar- 
ing the  other,  who,  disengaging^  himself,  be- 
>towed  a  number  of  hearty  thwacks  on  the 
fiead  of  the  other,  with  the  unwieldy  blud- 
geon which  he  had  in  liis  hand. 

By  the  elforts  of  several  watchmen  and 
the  others  present,  the  combatants  were  at 
Icngtli  separated,  and  f>eace  restored. 

With  regard  to  the  assault,  Q,uin,  in  his 
testimony,  swore,  that  when  he  was  about 
entering  the  school-room,  Montross  stood  at 
the  door  with  an  axe-handle,  which  the  wit- 
ness exhibited  in  court,  and  without  any 
provocation,  and  before  the  witness  had  as- 
saulted Montross,  he  struck  the  witness  three 
severe  blows  over  the  head  with  that  wea- 
pon ! 

Our  arnjies  swore  terribly,  in  Flanders,  quoth 
my  uncle  Toby."  Stlkne. 

Price  read  the  Gth  and  7lh  sections  of  the 
statute  "  concerning  distresses,  rents,  &c." 
(1  vol.  R.  L.  p.  435  and  36.)  and  contend- 
ed that  Q,uin  had  a  right  to  make  use  of  the 
whole  premises  in  question  ybr  impounding 
the  distress.  Having  done  so,  the  possession 
became  vested  in  him,  and,  therefore,  the 
subsequent  entry  of  Montross  was  tortious. 

Gale  and  Whitaker,  contra. 

His  honuor  the  Mayor  saici,  that  the  statute 
read  by  the  counsel  related,  principally,  to 
a  distress  made  on  farms  in  the  country,  and 
did  not  authorize  impounding  a  distress  on 
the  whole  of  the  premises,  as  in  this  case, 
to  the  entire  exclusion  of  the  tenant.  It 
ought,  at  least,  to  have  been  shown  that 
there  was  no  other  convenient  place,  on  or 
near  the  premises,  to  impound  this  distress ; 
otherwise  the  right  of  tenancy  in  a  city  like 
this  might  be  utterly  subverted,  under  co- 
lour of  a  distress. 

After  the  arguments  of  the  counsel  to  the 
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Jury,  which  related,  principally,  to  matters 
of  fact,  the  Mayor  charged  the  Jury,  that 
the  term  having  been  leased  by  Q,uin  to 
Montross,  the  latter  had  the  right  of  posses- 
sion ;  nor  was  such  right  of  possession  de- 
vested by  the  subsequent  entry  and  distress 
which  Q,uin  made  on  the  premises,  as  de- 
tailed in  the  testimony.  Although  Quin  had 
a  right  of  entry,  to  make  the  distress,  he 
had  no  right  lo  bar  the  door  in  such  manner 
as  to  exclude  entrance  by  the  tenant. 

In  the  view  which  the  court  had  taken  of 
the  testimony,  Q,uh)  was  guilty  of  the  first 
assault,  and  ought  to  be  found  guilty  ;  and 
should  the  Jury  believe  that  Montross  made 
use  of  more  force  than  was  necessary,  in 
removing  Quin  from  the  school-room,  which 
he  had  wrongfully  entered,  it  would  be  the 
duty  of  the  Jury  to  find  Montross  also  guilty. 

Both  were  found  guilty,  and  Q,uin  fined 
g50,  and  Montross  gl. 


(malicious  mischikf.) 

JOfIN  GILMORE*S  CASE. 

Maxwell,  Counsel  for  the  Prosecution, 
Price,  Counsel  for  the  Defendant. 

A  misdemeanor  caDOot  be  compounded  by  the 
parties,  unless  through  the  special  interposition 
of  the  court,  or  by  the  approbation  and  consent 
of  the  district  attorney. 

Where  an  assault  and  battery,  which,  in  the  judg- 
ment of  the  district  attorney,  was  ot  an  infamous 
nature,  had  been  thus  compounded,  and  the 
costs  paid  to  the  clerk,  it  was  h^ld  that  the  for- 
mer officer  was  not  precluded  from  bringing  on 
the  case  to  trial. 

To  cast  spirits  of  vitriol,  aqua  fortis,  or  any  other 
powerful  acid  substance,  on  the  person  or  clothe? 
of  another,  wantonly  and  maliciously,  is,  al 
leasts  an  infamous  crime — and  ought  to  be  made 
felony  by  statute. 

In  the  researches  of  the  anatomist,  he  de- 
duces the  same  principles  and  arrives  at  the 
same  conclusion,  whether  the  subject,  ex- 
hibited for  dissection,  during  life,  was  a  gen- 
tleman or  a  vagabond.  So  in  the  moral 
anatomy,  if  we  may  be  allowed  the  com 
parison,  principles  and  conclusions  drawn 
from  human  conduct  are  equally  useful  to  tht 
community,  whether  the  subjects  from  whon; 
such  principles  and  conclusions  are  derived, 
are  respectable  or  abandoned.  In  the  fol- 
lowing case,  as  in  many  others  which  we  have 
laid  before  the  public,  it  will  be  seen  thai 
the  parties  prosecuting  or  defending  are  enl; 
tied  to  little  consideration ;  but  the  offence 


I  is,  in  its  nature,  atrocious,  and  claims  par- 
I  ticular  attention.  In  England,  the  offence 
j  of  throwing  aqua  fortis  on  the  clothes  of 
j  another,  was  made  felony  by  statute  :  (6th 
j  Geo.  I.  c.  23.  sec.  11,)  which  statute  was 
i  enacted  to  prevent  the  practices  of  weavers 

and  others,  who,  on  the  introduction  of  cer- 
I  tain  Indian  fashions,  prejudicial  to  manufac- 
;  tures  in  that  country,    proceeded  either 

openly  or  in  a  secret  manner  to  destnjy  the 

clothes  of  persons  following  sucK  fashions, 
1  by  cutting  such  clothes  or  casting  aqua 
;  fortis  thereon,  in  the  streets.  (4th  Black. 
,  Com.  245.)    If  in  that  country  it  was  found 

necessary  to  prevent  such  offences  from  be- 
I  ing  committed  by  men  who  were  induced  by 
1  motives  of  self  interest,  how  much  more  neces- 
!  sary  that  the  same  practice  should  be  re- 
'  strained  in  wretches  who  have  no  motive  to 
'  allege  in  extenuation?  Secret  and  fraudulent 
i  mischief,  of  any  species,  in  a  city  like  this, 
j  should  be  punished  severely.  Otherwise 
I  there  can  be  no  security,  either  of  person  or 
!  property. 

The  defendant  was  indicted  for  an  assault 
and  battery  committed  on  Letitia  Smith,  on 
the  27th  day  of  January  last. 

Before  the  testimony  on  behalf  of  the 
prosecution  was  produced.  Price  moved  the 
j  Court  to  arrest  the  proceedings,  and  dis- 
1  charge  the  defendant,  on  the  ground  that  the 
I  party  prosecuting  and  the  defendant,  had  set- 
!  tied  between  themselves,  and  the  costs  had 
j  been  paid  to  the  clerk  of  this  court.  The 
Counsel  read  the  following  section  of  the 
statute  as  the  ground  of  his  application: 
"  That  in  all  cases  where  a  person  shall,  on 
the  complaint  of  another,  be  bound  by  re- 
cognisance to  appear,  or  shall,  for  want  of 
surety,  be  committed,  or  shall  be  indicted 
for  an  assault  and  battery,  or  other  misde- 
meanor, to  the  injury  and  damage  of  the 
party  complaining,  and  not  charged  to  have 
been   done   riotously    or  with    intent  to 
commit  a  felony,  or  not  being  an  infamous 
crime,  and  for  which  there  shall  also  be  a 
remedy  by  civil  action,  if  the  party  com- 
plaining shall  appear  before  the  magistrate 
who  may  have  taken  the  recognisance,  or 
made  the  commitment,  or  before  the  court 
I  in  which  the  indictment  shall  be,  and  ac- 
knowledge to  have  received  satisfaction  for 
such  injury  and  damage,  it  shall  be  lawful 
tor  the  magistrate  in  his  discretion  to  dis- 
charge the  recognisance,  &c.  or  for  the  court 
also  in  their  discretion,  to  order  a  nolle  pro- 
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sequi  to  be  entered  on  the  indictment,"  &lc. 
(1  Vol.  N.  R.  L.  p.  499.  sect,  xix.) 

The  counsel  contended  that  the  parties, 
having  appeared  before  the  clerk,  who  is 
the  organ  of  the  court,  and  paid  the  costs, 
had  fulfilled  the  requisitions  of  the  statute. 

Maxwell  contended  that  the  ap|)lication 
made  to  the  clerk,  and  the  .settlement  of  the 
costs,  without  the  concurrence  of  the  district 
attorney^  did  not  preclude  him  from  bring- 
ing on  a  case  which  be  conceived  of  an  aii- 
gravated  nature  ;  and  for  the  |)erpetration  of 
which,  in  his  judgment,  public  justice  called 
for  condign  punishment.  The  statute  did 
not  authorize  the  clerk  to  perform  duties  in- 
consistent with  the  ordinary  nature  ol'  his 
functions  :  duties  which  were  declared  by 
the  statute  as  resting  in  the  discretion  of  the 
court  before  whom  the  indictment  shall  be. 
What  discretion  could  the  clerk  exercise  ? 

The  court  decided  that  the  application 
ought  to  have  been  made,  in  the  liist  in- 
stance, to  the  district  attorney.  He  was  the 
officer  who  was  presumed  to  be  acquainted 
with  the  nature  of  all  complaints  on  behalf 
of  the  people,  before  the  court.  Though 
the  statute  declared  that  the  party  prosecut- 
ing should  appear .  "  before  the  court  in 
which  the  indictment  shall  be,  and  acknow- 
ledge satisfaction,"  kc.  yet  the  practice  of 
the  courts  has  been  to  invest  the  district  at- 
torney with  a  power  and  discretion  in  such 
cases,  which  it  is  presumed  will  be  proper- 
ly exercised.  Without  his  advice  and  con- 
currence or  that  of  the  co^rt,  no  misdemea- 
nor ought  to,  or  could,  be  compounded.  The 
court,  therefore,  ordered  the  trial  to  pro- 
ceed. 

It  appeared  in  evidence,  that  on  the 
evening  of  the  day  laid  in  the  indictment, 
the  defendant  with  two  other  persons,  were 
together  in  Duane  street,  and  while  Lrtitia 
Smith  and  Susan  Hotchkiss  were  standing 
near  the  door  of  a  Mr.  Bartlett,  the  defen- 
dant threw  some  strong  acid  substance  on 
the  clothes  of  the  women,  which  burned 
and  spoiled  the  said  clothes,  and  burned  the 
neck  of  the  first-named  woman  considerably. 
The  testimony  of  these  women,  who  ap- 
peared to  be  women  of  the  town,  was  con- 
firmed by  Peter  Sherwood,  who  observed 
the  defendant  in  the  act  of  casting  the  li- 
quid from  his  hand,  and  heard  him  say  that 
**  it  was  above  half  gone,  but  that  he  had 

enough  left  yet,  to  burn  up  every  in 

Duane-sUeet."    It  further  appeared,  that 


the  defendSnt  had  threatened  these  women, 
that  if  they  persisted  in  the  prosecution,  he 
would  do  them  a  greater  injury. 

From  the  tf  stimony  of  John  G.  Bates,  with 
whom  the  delendant  had  worked,  it  appeared 
that  offers  of  a  settlement  had  been  made  by 
Rates  to  theso  women,  on  behalf  of  the  de- 
fendant, and  that  they  Ijad  agreed  to  settle, 
on  receiving  pay  for  their  clothes.  Trice 
summed  up  the  case  to  the  jury,  but  Max- 
well submitted  it  under  the  charge  of  the 
court.  The  jury  found  the  defendant  guil- 
ty, and  he  was  fined  ji^U  ;  the  court,  on  that 
occasion,  observing,  that  the  offence  of  which 
he  had  been  convicted  was  atrocious  in  its 
nature,  and  that  his  poverty  alone  had  ex- 
empted him  from  a  heavier  tine. 


PETER  NELSON'S  CASE. 

Rodman,  Counsel  for  the  prosecution. 
Pkh  K,  Counsel  for  the  defendant. 

An  indictment,  at  common  law,  cannot  be  main- 
tained for  a  men?  trespass. 
This  was  an  indictment,  traversed  during 
the  term  of  December  last,  at  common  law, 
for  a  trespass,  in  breaking  ar  J  entering  the 
cabin  of  the  ship  Remittance,  in  this  city, 
'during  the  night,  with  an  intention  of  steal- 
ing the  goods,  chattels,  and  effects  of  Samuel 
1.  Waring. 

The  following  facts  were  proved  by 
Waring:  That  in  the  night  laid  in  the  in- 

'dictment,  the  witness  staid  in  the  cabin  of 
the  ship,  in  which  he  had  his  clothes  and 
other  effects,  and  at  about  one  o'clock  be 
heard  some  person  on  the  deck  forcing  open 
the  cabin  door.  Waring  remained  silent 
until  the  prisoner  had  entered  the  cabin, 
when,  rising  from  the  birth,  Waring  seized 

;  the  prisoner,  threw  him  on  the  cabin  floor, 

iand,  presenting  a  loaded  pistol  at  his  breast, 
caused  Vim  to  surrender.  Waring  then  went 
on  deck,  and  found  that  another  person  had 

!  been  concealed  on  deck,  in  the  forepart  of 
the  ship,  who  escaped  on  the  wharf,  and, 
calling  on  the  watch  for  assistance,  Waring 
discovered  two  other  persons  on  the  wharf, 
one  of  whom  remarked  to  the  other,  that  all 
xscas  over.    Both  then  fled. 

Price,  on  the  production  of  this  proof, 
submitted  to  the  court,  whether  an  indict- 
ment for  a  trespass  could  be  supported.  The 
prosecution  was  a  novel  one,  and  in  the  ab-  - 
«ence  of  all  precedent,  for  such  an  indict- 
ment, the  counsel  considered  himself  justi- 
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fiable  in  moving  the  fourt  for  the  acquittal 
of  the  defen  Janf. 

Rodman  argued,  that  the  oflPence  disclosed 
in  the  testimony  was  an  open  violation  of 
the  common  principles  of  ju.stice.  The  de- 
fendant could  not  be  punished  for  a  burgla- 
,  ry,  because  the  place  where  the  offence  was 
committed  was  not  a  dwelling-house  ;  nor 
could  he  be  punished  for  stealing,  because 
his  object  was  frustrated  by  his  detection. 
If  such  an  outrage  was  not,  it  ought  to  be, 
indictable. 

Tiie  court  preferred  that  the  question 
should  be  argued,  on  a  motion  in  arrest  of 
judg.iient ;  which  was  set  down  for  argu- 
1  ment  on  the  last  day  of  the  term,  and  the 
I  jury,  by  the  consent  of  the  counsel  for  the 
defendant,  and  by  the  advice  of  the  court, 
found  him  guilty  of  the  charge  laid  in  the 
indictment. 

The  motion  in  arrest  of  judgment,  hbw^- 
ever,  was  not  made,  and  the  court  suspended 
their  sentence  until  fhe  next  term.  The 
•  defendant  was  brought  up  among  the  prison- 
I  ers  discharged  by  procla'mation  :  and  Price, 
applying  for  his  discharge,  was  not  opposed 
by  Maxwell,  the  public  prosecutor,  and  the 
defendant  was  accordingly  discharged.* 


(robbery  GRAND  LARCENY  PETIT 

LARCE^  V.) 

LAWRENCE  PLATO,  THOMAS  DAVIS, 
HUGH  BRIGHAM  &  JOHN  WHITE'S 
CASES. 

Maxwell,  Counsel  for  the  four  several  pro- 
secutions. 

Simons  &  Garaghan,  Counsel  for  Plato. 
Phcenix,  Counsel  for  Davis  and  Brigham. 
King,  Counsel  for  White. 

On  the  traverse  of  an  iadictmeot  for  a  robbery, 
where  the  principal  witness,  on  behalf  of  the 
prosecution,  appears  before  the  court  m  a  sus- 
picious light,  equivocates,  and  is  contradicted 


*  We  were  anxious  that  the  important  question 
arising  on  this  case  should  have  been  discussed 
and  decided  by  an  opinion  from  the  court.  The 
strongest  argument  against  the  prosecution  is, 
that  no  precedent  for  a  trespass,  merely,  at  com- 
mon law,  can  be  found  in  the  books  ;  and  it  may, 
therefore,  be  inferred  that  such  a  prosecution  can- 
not be  supported.  The  inconvenience,  however, 
of  this  doctrine,  is  the  Strongest  argument  in  fa- 
vour of  the  prosecution ;  for  if  such  an  indictment 
cannot  be  supported  at  common  law,  some  of  the 
greatest  outrages  which  can  be  perpetrated  in 
society,  would  pass  with  impumty. 
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by  other  witnesses,  it  is  the  safer  course  for  the 
Jury  to  acquit  the  prisoner. 
Force  or  violence,  in  depriving  a  man  of  his  pro- 
perty, is  an  essential  ingredient  to  constitute 
robbery. 

Honest,  prudent  people,  need  not  fear  Highway- 
Robbery  in  the  city  of  New- York. 

It  seem?  that  in  an  indictment,  a  count  for  High- 
way Robbery  includes,  within  itself,  Grand  or 
Petit  Larceny,  or  Assault  and  Battery. 

During  the  last  term,  the  prisoners  were 
all  indicted  for  Highway  Robbery.  Plato 
on  two  indictments,  for  robbing  David  D. 
Smith  of  a  watch  of  the  value  of  §60,  on 
the  13th  day  of  December  last;  and  for 
Grand  Larceny  in  stealing  bank  notes  to  the 
amount  of  §16,  and  one  gold  coin,  common- 
ly called  a  Joe,  of  the  value  of  §16,  the 
property  of  John  Clayton,  on  the  i2th  day 
of  January  instant :  Davis  and  Brigham,  on 
a  single  count,  for  robbing  Samuel  Green  of 
a  pocket  book  of  the  value  of  six  cents,  on 
the  24th  day  of  December  last ;  and  White, 
also  on  a  single  count,  for  robbing  Jasper 
Brock  way  of  a  jgo  bill,  on  the  24th  day  of 
December  last. 

On  the  traverse  of  the  indictment  for 
robbery,  against  Plato,  it  appeared  by  the 
testimony  of  Smith,  that  between  eleven 
and  twelve  o'clock  in  the  night  of  the  day 
laid  in  the  indictment,  as  he  was  walking 
in  Harman,  near  JVIarket-street,  he  was  sud- 
denly attacked  from  behind,  by  a  man  wh(> 
knocked  him  down,  by  striking  him  on  the 
head.  He  remained  senseless,  as  he  suppo- 
sed, about  an  hour  and  a  half ;  and  when  he 
came  to,  found  himself  in  the  hands  of  a 
watchman.  On  recovering,  he  found  that 
he  had  lost  his  watch  and  about  §4  in  mo- 
ney. He  afterwards  advertised  the  watch, 
and  found  it  at  the  police. 

On  his  cross-examination,  he  stated  that 
he  never  saw  the  prisoner  before  the  time 
he,  the  witness,  was  attacked  ;  and  at  the 
time  of  the  attack,  he  merely  saw  the 
glimpse  of  a  man's  hat,  as  he  struck  from 
behind.  He  had  been  drinking  the  same 
evening,  and  had  been  in  decent  company, 
though  he  was  a  stranger  to  the  women  with 
whom  he  admitted  he  had  been  in  company. 
During  the  evening,  he  had  not  been  in  the 
cellar  occupied  by  the  prisoner,  with  two 
girls. 

From  the  testimony  of  David  Truesdell, 
it  appeared  that  Truesdell  arrested  the  pri- 
soner, and  found  the  watch  in  his  posses- 
sion.  He  alleged,  that  he  bought  it  of  a 
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girl  who  had  been  in  the  Penitentiary  ;  and 

he  oflTnrcd  Truesdell  ^'>i)  if  he  would  re- 
lease him,  which  the  witness  refused  to  do. 

From  tlie  examination  of  the  prisoner,  it 
appeared  that  he  ke[)t  a  cookbhop  in  Mar- 
ket-street, and  purchased  the  watch  for  ;<^7, 
of  a  s;irl  by  the  name  of  Norris,  who  lived 
in  a  chamber  above. 

From  the  testimony  of  Alenah  Hamilton, 
it  appeared  that  she  lived  with  IMato,  and 
that  Smith  came  in  the  cellar  about  one 
o'clock  at  night,  with  Marian  and  Jane  Nor- 
ris, women  of  ill  fame,  and  was  intoxicated. 
They  staid  some  time,  and  went  out  together. 
Plato  went  out  about  five  minutes  after 
Smith,  and  the  witness,  afterwards,  saw 
Plato  in  possession  of  the  watch,  and  show- 
ed it  to  a  number  who  came  in  the  cellar. 

Smith,  on  being  again  called  and  exami 
ned  by  the  court,  again  denied  being  with 
the  girls  at  the  shop  of  Plato,  but  admitted 
that  he  had  been  with  two  in  the  chainher, 
above  the  cellar,  kept  h)  one  Dougherty. 

This  witness,  whether  Irom  the  blow  re- 
ceived on  the  head,  or,  froin  some  other  in- 
firmity, ttirough  the  whole  of  his  evidence, 
trembled  like  a  leaf;  and  to  the  cross  ex 
amination  and  further  examination  of  the 
court,  equivocated,  and  seemed  anxious  to 
avoid  giving  direct  answers  to  several  of  the 
inquiries. 

The  court  charged  the  Jury  that,  as  the 
offence  was  one  of  the  highest  grade,  the 
proof  ought  to  be  clear,  to  justify  a  con- 
viction. The  prosecutor  appeared  before 
the  court  in  a  suspicious  light,  and  not  en 
titled  to  much  commiseration.  On  the 
whole,  the  testimony  of  Smith  appeared  to 
the  court  too  uncertain  to  found  a  verdict 
against  the  prisoner ;  and  be  stood  contra- 
dicted by  Alenah  Hamilton. 

The  Jury  acquitted  the  prisomr  from  this 
charge. 

Afterwards,  the  indictment  against  Plato 
for  Grand  Larceny,  was  traversed  :  and  it 
appeared,  that  in  the  evening  of  the  day 
laid  in  the  indictment,  Clayton  went  into 
the  cellar  of  Plato,  and  while  sitling  there, 
the  prisoner  sat  by  his  side,  and  conversed 
familiarly  with  him,  for  some  time.  A  short 
time  after  he  left  the  cellar,  he  found  that 
the  gold  piece  and  money,  contained  in  his 
pocket  book,  before  he  went  into  the  cel- 
lar, had  been  taken  from  bis  pocket  book, 
which  was  returned  to  its  place  in  his  coat 


pocket.  On  examining  his  grent  coat,  which 
vas  wrapped  round  him  while  in  the  cellar, 
'le  found  that  a  large  openini^  had  been 
nade,  by  ripping  open  the  facing,  in  such  a 
maimer  that  the  hand  could  be  introduced, 
between  the  cloth  of  the  coat  and  the  lining 
fliereof,  into  his  coat  pocket. 

Clayton  made  application  to  the  police, 
Mnd  Hugh  Spence  went  with  him  to  the  jshop 
of  Plato,  to  whom  Clayton  offered  that  he 
would  give  him  one  half  of  the  money,  if 
he  would  return  the  other  half.  The  pri- 
soner at  length  admitted  that  he  had  taken 
the  money  of  Clayton,  and  at  length  agreed 
!o  accede  to  the  olTer  of  Clayton  ;  Plato  said 
that  he  had  changed  the  gold  piece  at  Fly- 
market,  where  he  bouglit  a  ham. 

He  was  immediately  found  guilty,  and, 
on  the  last  day  of  the  term,  ienlenced  to  the 
•itate-i»rison  seven  years. 

On  the  traverse  of  the  indictment  against 
Davis  and  Hrigham,  it  appeared,  that  Sam- 
uel Green,  apparently  a  country  lad,  and 
ignorant  of  the  city,  the  day  before  Christ- 
mas, was  proceeding  down  Chatham,  a  very 
public  street  in  this  city,  in  cotnpany  with 
;inother  countryman,  when  tney  were  met 
by  the  prisoners  with  other  profligates,  when 
Davis  accosted  Green  by  coming  up,  and 
saying,  "  John,  how  d'ye  do,"  as  if  he  had 
been  a  particular  acquaintance  ;  at  the  same 
time  seizing  bira  round  the  waist.  By 
fumbling  round,  he  at  length  succeeded  in 
picking  the  pocket  of  Green,  of  an  empty 
pocket  book.  Green  finding  that  he  had 
been  robbed,  called  to  his  companion  ;  and, 
on  making  complaint,  received  a  violent 
blow  in  his  face  from  Davis,  who,  finding 
himself  disappointed,  threw  the  pocket  book 
in  the  street. 

His  honour  the  Mayor,  in  his  charge  to 
the  Jury,  said  that  the  evidence  did  not  sup- 
port the  indictment  for  robbery.  The  pro- 
perty, instead  of  being  taken  by  force  or 
violence,  was  taken  in  an  artful,  secret 
manner.  His  honour,  therefore,  advised 
(he  Jury  to  acquit  the  prisoners  of  robbe- 
ry, and  find  them  guilty  of  petit  larceny. 

The  counsel  for  the  prisoners,  submitted 
to  the  court,  whether  the  Jury  could  find 
the  prisoners  guilty  of  the  less  offence, 
when  the  indictment  contained  only  one 
count :  but,  the  court  said,  that  a  count  for 
robbery,  in  itself,  was  a  count  for  larceny. 

The  prisoners  were  found  guilty,  and 
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sentenced  to  the  City  Penitentiary  one  year 
each. 

On  the  traverse  of  the  indictment  against 
White,  it  appeared  by  the  testimony  of 
Brockway,  that  on  the  night  of  the  24th  of 
December  he  had  been  at  Corlaer's  Hook 
in  a  carriage,  with  others,  and  after  return- 
ing to  Market-street,  as  he  was  walking,  was 
knocked  down  with  a  loaded  horsewhip,  by 
the  prisoner,  and  on  recovering,  Brockwa/ 
found  near  him  a  watchman,  hold  of  the 
prisoner,  who  demanded  from  him  2,9.  for 
his  fare  to  Corlaer's  Hook.  Brockway  fur- 
ther stated,  that  before  he  was  knocked 
down,  he  had  a  ^^o  bill  in  his  pocket  book, 
which  he  missed  on  his  recovery. 

From  the  testimony  of  Isaac  Shearman,  a 
witness  on  behalf  of  the  prisoner,  it  appeared 
that  he  was  the  owner  of  a  carriage,  and 
went  on  the  night  laid  in  the  indictment 
to  Corlaer's  Hook,  with  Brockway  and  seve- 
ral other  persons,  who,  on  returning  to  Mar- 
ket street,  left  the  carriage  and  ran  away 
without  paying  their  fare.  The  character 
of  the  prisoner  for  honesty  and  industry,  was 
clearly  proved.  The  co;jrt  advised  the  jury 
to  acquit  him  of  the  robbery,  and  find  him 
guilty  of  an  assault  and  battery,  stating  that 
this  offence  was  included  in  the  count  for 
robbery. 

He  was  acquitted  Ly  the  jury  of  the  rob- 
bery, and  found  guilty  of  an  assault  and 
battery. 


(gRAXD   and  petit  larceny  NEW  TRIAL.) 

NOAH  M.  HAUXHURST'S  CASE. 

Maxwell,  Counsel  for  the  ■prosecution. 
King  &'  Simons,  Counsel  for  the  prisoner. 
Should  the  jurors,  in  a  case  of  grand  larceny,  not 
be  able  to  agree,  and  after  staying  out  a  rea- 
sonable time,  and  returning  into  court,  are  dis-  | 
charged,  the  prisoner  may  be  tried  again,  for  i 
the  same  oflence,  by  another  jury.  i 
A  witness  who  gives  a  different  statement  in  his  ' 
testimony  from  that  which  he  had  before  given,  ; 
when  under  oath,  in  relation  to  the  same  trans-  j 
action,  will  be  distrusted  in  the  whole  of  his  j 
testimony.  j 
The  prisoner  was  indicted,  during  the  | 
iast  term,  for  grand  larceny,  in  stealing  a 
quantity  of  shoes,  and  several  uppers,  or  un- 
finished shoes,  the  property  of  William 
Venable,  on  the  26th  day  of  December! 
last ;  and  for  petit  larceny,  in  stealing  the  \ 
foreparts  of  one  pair  of  boots,  the  property  i 
of  Richard  Archer,  on  the  28th  day  of  De-  j 
e^ember  last.  ^ 
2 


On  the  first  trial,  on  the  indictment  for 
grand  larceny,  it  appeared,  by  the  testimo- 
ny of  Venable,  that  he  kept  a  shop  at  No. 
64  Fourth-street,  and  the  prisoner,  with  se- 
veral others,  worked  therein.  He  missed 
the  shoes  on  the  26th  day  of  December,  and 
made  inquiry  in  the  shop,  when  the  prisoner 
and  the  others  belonging  to  the  shop  were 
present,  when  the  prisoner  srscore  a  solemn 
oath,  by  all  the  Evangelists,  that  he  was  not 
guilty.  Venable,  from  that  time,  suspected 
the  prisoner,  by  reason  of  his  guilty  looks. 

On  the  Sunday  following,  while  the  pri- 
soner was  absent  from  the  house,  and,  as 
the  witness  believed,  gone  to  the  methodist 
meeting,  of  which  he  was  either  a  member 
or  a  steady  attendant,  the  witness  went  to 
the  police  office  and  made  a  complaint,  and 
James  Hopson,  one  of  the  police  magis- 
trates, came  to  the  house  where  the  prisoner 
kept  his  trunk,  which  was  in  a  garret  chara- 
l)er  of  the  house  near  or  adjoining  the  shop. 
The  prisoner  being  present,  denied  that  he 
had  the  property  stolen,  in  the  trunk,  but 
admitted  that  he  had  one  pair  of  shoes 
therein,  which  he  had  taken  to  make  the 
witness  more  carelul  of  his  property.  Jus- 
tice Hopson  then  asked  the  prisoner  for  the 
key  of  the  trunk,  but  he  said  that  he  had  left 
the  key  belonging  to  the  tiunk  with  his 
uncle.  There  was  a  key,  however,  which 
he  had  in  his  possession,  which  was  tried  to 
the  lock,  but  not  suiting  it.  Justice  Hopsoii 
broke  open  the  trunk,  and  found  therein  the 
shoes  and  uppers  stolen,  with  a  quantity  of 
other  uppers,  and  other  materials,  among 
which  were  the  foreparts  of  a  pair  of  boots, 
not  belonging  to  Venable.  The  prisoner, 
on  being  questioned  where  he  had  obtained 
the  uppers,  answered,  that  he  had  them  of 
a  Mr.  Ammerman,  of  New-Brunswick,  for  a 
debt  which  the  latter  owed  him.  It  further 
appeared,  that  the  prisoner  calculated  to 
carry  his  trunk  away  from  the  house  of 
Venable,  on  a  visit  to  his  friends,  on  Long- 
Island,  about  the  time  of  the  discovery,  as 
above  related,  occurred. 

On  his  cross-examination,  the  witness 
stated,  that,  as  he  had  understood,  the  pri- 
soner, the  day  before  the  shoes  were  found, 
had  represented  to  the  mother  of  the  witness 
that  he  had  been,  with  others,  in  a  carriage, 
to  Corlaer's  hook.  The  witness  was  some- 
times absent  from  his  shop  in  the  night, 
principally  on  business.  While  the  prison- 
er cqntiiiued  in  th^  family;  his  deportment 
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was  generally  good,  and  he  attended  tlie 
melhodist  meeting  regularly  :  but  the  wit- 
ness believed  that  the  priboner  was  insincere 
in  his  pHilessions,  or,  as  the  Tvltne.ss  ex- 
pressed himself,  made  use  of  religion  as  a 
cloak. 

From  the  examination  of  the  prisoner, 
taken  in  the  police,  it  appear<^d  that  Vena- 
ble,  being  careless  and  in  ttentive  to  his 
business,  and  frequently  absenting  himselt 
from  the  shop  and  leaving  it  exposed,  the 
prisoner  took  some  of  the  property  and  put 
in  his  trunk,  for  the  purpose  of  making  Ve- 
nable  more  careful,  and  that  he,  the  prison- 
er, intended  to  return  the  same. 

A  great  number  of  respectable  witnesses 
were  here  introduced  on  behalf  of  the  pri- 
soner, who  concurred  in  showing,  that  he 
Tvas  a  man  of  good  character  and  steady  ha- 
bits ;  and  was  in  easy  circumstances.  'J'hat 
be  was  a  steady  attendant  on  the  methodist 
piecting;  and  had  been  admitted  as  an  in- 
mate in  respectable  families,  where  he  had 
frequent  opportunities  of  stealing,  but  that 
be  never  liad  even  been  suspected  of  a 
crime  before,  to  the  knowledge  of  the  wit- 
nesses. His  friends  lived  on  Long  Island, 
and  were  respectable. 

After  the  arguments  of  the  counsel  and 
the  charge  of  the  court,  the  jurors  retired 
at  about  two  in  the  afternoon,  and  at  about 
four,  returned  into  court,  and  requested  that 
some  testimony  which  had  been  examined, 
might  be  further  questioned  on  some  par- 
ticular poin's. 

The  counsel  for  the  prisoner  declined  to 
consent  to  this  iiu^uiry,  and  the  court  men- 
tioned to  the  jurors,  that  the  cause  having 
been  submitted  to  them,  the  court  had  no 
power  to  suffer  any  additional  testimony  to 
go  to  the  jury  without  the  consent  of  the 
parties. 

The  jurors  then  retired,  and  ai  about  eight 
o'clock  again  returned  into  court,  and  stated 
that  it  was  imp<;ssible  for  them  to  agree.  A 
Mr.  Mallory,  one  of  the  jurors,  stated  that 
he  was  subject  to  a  quinsy,  and  that  it 
would  be  very  dangerous,  if  not  impossible, 
for  him  to  remain  on  the  jury  during  the 
night.  The  court  discharged  the  jury,  and 
the  prisoner  was  remanded  for  a  new  trial 
Before  the  jurors  had  returned,  the  indict- 
ment against  the  prisoner  for  petit  larceny, 
was  traversed. 

On  this  trial,  it  appeared  by  the  testimony 
of  Richard  Archer,  that  on  the  28 tb  day  of 


December,  the  prisoner  came  to  the  shop  of 
the  witness,  at  the  corner  of  Hester-street 
and  the  Bowery,  and  he  paid  the  prisoner 
a  debt  of  ^42  ;  and,  in  tl»at  payment  turned 
him  out  <ine  dozen  pair  of  men's  shoes,  and 
other  articles  in  his  line. 

The  place  where  the  settlement  took 
[dace,  was  in  a  small  room  adjacent  to  the 
shop,  in  the  window  of  which  the  boot  legs 
stolen  were  placed.  While  the  witness  was 
absent  at  his  dinner  from  this  room,  where 
he  left  the  prisoner,  the  foreparts  of  the 
boots  were  stolen,  and  the  back  parts  left. 
f)n  his  return  he  missed  the  boot  legs,  but 
did  not  accuse  the  priscjner.  He  understood 
from  a  boy,  th;a  while  he,  the  witness,  was 
jib«ient,  the  [>risoiU'r  went  into  the  shop. 

Tlie  foreparts  stolen,  the  witness  after- 
wards found  in  the  trufjk  of  the  prisoner  at 
I  he  house  of  Venable,  who  had  given  hira 
information,  that  they  were  in  the  prisoner's 
trunk. 

These  parts  were  produced  on  the  trial, 
and  also  the  back  parts,  which  the  witness 
had  brought  with  him  to  court.  With  re- 
gard to  the  identity,  the  witness  stated,  that 
he  cut  out  the  fore  from  the  saf^e  piece  of 
leather  that  he  had  cut  the  back  parts,  and 
he  was  fully  positive,  that  the  foreparts  were 
the  same  stolen  from  him. 

The  testimony  of  James  Hopson,  on  the 
traverse  of  this  indictment,  corresponded 
substantially  with  that  given  by  Venable, 
as  above  stated,  in  relation  to  breaking  open 
the  trunk  and  finding  the  property.  Hop- 
son,  however,  stated,  that  when  the  pro- 
perty was  found  in  the  trunk,  the  prisoner 
appeared  stupified. 

From  the  testimony  of  Susan  Venable, 
the  mother  of  the  prosecutor  in  the  other 
case,  it  appeared  that  on  Sunday  morning, 
I  at  about  nine  o'clock  in  the  morning,  she 
i  saw  the  prisoner  in  the  chamber  looking  at 
a  piece  of  cloth  which  he  had  taken  out  of 
i  his  trunk. 

I  From  the  testimony  of  Azel  Conklin  and 
John  M'Manus,  police  officers,  and  Peter 
Ammerman,  it  appeared  that  they  were  ac- 
quainted with  the  shoe-making  business,  and 
i  they  did  not  believe  the  fore  and  back  parts 
j  of  the  boots,  produced  aforesaid,  were  cut 
from  the  same  hide.  This  last-named  wit- 
ness also  testified,  that  the  prisoner  never  pur- 
chased uppers  of  the  witness  to  his  know  ledge. 

From  the  testimony  of  a  brother  of  the 
prisoner,  living  at  Huntington,  in  Suffolk 
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county,  it  appeared  that  last  November,  a 
year  ago,  he  gave  an  order  to  the  prisoner 
to  get  a  pair  ot"  boot  legs  of  one  Royal  Al 
dridge,  of  Jericho,  on  Long  Island,  and  that 
the  boot  legs  were  obtained  by  him,  which 
the  witness  thought  were  the  same  as  those 
produced  on  the  trial. 

In  the  examination  in  the  Police,  the 
prisoner  accounts  for  the  possession  of  the 
boot  legs,  in  the  manner  stated  by  the  last 
witness. 

The  same  character,  as  stated  by  the 
witnesses  for  the  prisoner  in  the  other  case, 
was  admitted  by  the  counsel  for  the  prose- 
cution ;  and  after  the  arguments  of  the 
counsel,  his  honour  the  Mayor,  charged  the 
jury  in  favour  of  the  prisoner,  and  he  was 
acquitted. 

Afterwards  the  prisoner  was  again  put  to 
the  bar  for  a  new  trial,  when  his  counsel 
moved  the  court  for  his  discharge,  insisting 
that  he  could  not  be  tried  a  second  time  for 
the  same  offence. 

The  counsel  on  this  motion  contended, 
that  the  ancient  practice  in  criminal  cases 
in  England  was,  that  the  jury  were  bound 
to  ai^ree  on  their  verdict  :  and  so  strenuous 
were  the  justices  in  this  particular,  that 
where  jurors  did  not  agree,  they  were  order- 
ed to  be  carted  about  from  one  assize  to 
another  until  they  agreed.  In  cases  where 
the  punishment  ailected  life  or  member,  ac- 
cording to  the  ancient  doctrine,  no  man 
could  be  twice  put  in  jeopardy,  and  that 
doctrine  was  applicable  to  llie  case  before 
the  court.  This  case,  the  counsel  considered 
important,  inasmuch  as  it  would  be  settling 
the  boundary  between  the  prerogative  of  the 
court  and  jury  :  for  if  jurors  ha"d  a  right  to 
return  without  a  verdict,  and  the  court  suf- 
fered them  so  to  do,  the  dignity  and  inde- 
pendence of  the  court  would  be  destroyed, 
and  the  right  of  trial  by  jury  at  an  end. 

It  was  not  denied  by  the  counsel,  but 
that  in  cases  of  a  misdemeanor,  our  Su- 
preme Court  had  decided  that  the  court 
could  grant  a  new  trial ;  but  in  cases  where 
the  party,  on  conviction,  would  be  subject 
to  an  intamous  punishment,  the  ancient 
principle,  to  which  the  counsel  had  before 
adverted,  applied  with  full  force. 

The  counsel  further  contended,  that  the 
decision  of  this  question  rested  in  the  sound 
discretion  of  the  court  ;  and,  as  the  counsel 
had  understood,  by  information,  but,  were 
not  willing  to  vouch  for  its  correctness,  this 
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same  question  had  been  determined  in  this 
court,  in  favour  of  the  prisoner,  by  the  ho* 
nourable  De  Witt  Clinton. 

The  counsel,  in  support  of  their  argument, 
cited  2  Johns.  Rep.  306.  4  Ibid.  294.  6 
Dun.  and  East,  496.  and  Foster's  Crown 
Law,  22.* 

Maxwell,  contra,  was  stopped  by  the 
court. 

By  the  court,  delivered  by  his  honour  the 
mayor : 

The  jurors  on  the  former  trial  in  this 
case,  retired  at  about  two  in  the  after- 
noon, and  after  staying  out  a  considerable 
time,  returned  into  court  for  some  explana^ 
tion  ;  they  then  stated  to  the  court  the  im- 
possibility of  their  agreeing  on  a  verdict* 
They  were  sent  out  again,  and  in  about  six 
hours  from  the  time  they  were  charged,  re- 
turned again,  and  informed  the  court,  that 
they  should  never  be  able  to  agree.  Mr. 
Mallory,  one  of  the  jurors,  also  stated  that 
he  was  subject  to  a  quinsy,  and  that  he 
could  not  remain  on  the  jury  during  the 
night,  without  manifest  danger.  The  court 
thereupon  discharged  the  jury. 

The  prisoner  is  now  brought  to  trial,  and 
the  question  arises,  whether  in  a  case  of 
Grand  Larceny,  under  the  circumstances  of 
this  case,  a  prisoner  can  be  tried  a  second  time^ 

It  has  been  suggested  by  the  counsel  for 
the  prisoner,  that  this  question  has  been  de» 
cided  in  this  court.  The  court  called  on 
the  counsel,  either  to  produce  such  case,  ot 
to  inform  the  court  satisfactorily,  on  what 
occasion  such  decision  took  place.  The 
counsel  have  had  ample  time  since  the  first 
trial,  yet  no  such  decision  has  been  produ* 
ced  or  referred  to,  on  which  the  court  could 
ground  their  judgment. 

*  We  shall  produce  the  authorities  on  this 
point,  on  both  sides  of  the  question.  It  will  b& 
/bund,  hj  referring  to  the  books,  that  the  counsel 
for  the  prisoner  have  correctly  stated  the  ancient 
doctrine  on  this  subject:  but,  that  the  rule  for 
which  they  contend,  has  been  subverted  by  recent , 
authorities. 

A  juror  sworn  and  charged^in  a  capital  case,  cad-* 
not  be  discharged.  I  Inst.  227.  3  Ibid.  110.  Lord 
Hale's  Summary  of  the  Pleas  of  the  Crown,  267, 

The  contrary  doctrine  may  be  found  2  Hale*< 
Pleas  of  the  Crown,  296.  Burn's  Justice,  tit. 
Juror,  Jacob's  Law  Diet.  tit.  Jury,  Rex  v* 
Gould,  1  Leach's  Crown  Law,  620.  2  Ibid.  546» 
Hawkins'  Pleas  of  the  Crown,  B.  2.  C.  47, 
Foster's  Crown  Law,  from  p.  21  to  27.  Kei. 
26-.  47.  52.  3  Campbell's  Ni<^i  Prius,  207.  4  Taun- 
ton's Rep,  311,  and  see  2  Johns.  Cases,  P.  306. 
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This  court  is  therefore  left,  in  the  absence  |j  From  the  testimony  of  Eliza  Venable^  z 
of  such  aulhorit)',  or  of  any  decision  in  the  '|  sister  of  the  la«t-n:iined  witness,  it  appeared 
supreme  court,  to  decide  the  cjueslion  for  |i  that  when  the  prisoner  first  came,  ll)e  wit- 


the  first  time  in  this  court 

The  rule  for  which  the  counsel  for  the 
prisoner  contend,  is  ancient  and  applied 
to  capital  cases,  or  those  wherein  the  pun 


ness  lent  him  a  key  which  suited  the  l()ck 
to  his  trunk,  which  key  the  prisoner,  since 
that  lime,  had  retained  in  liis  possession. 
While  her  brother  had  gone  to  the  police, 


ishment  aflected  life  or  member.    The  rea-    the  prisoner  returned  with  another  man,  but 

went  out  in  a  short  lime.  Tlie  deportment 
of  the  prisoner  in  the  family  was  good. 

From  the  testimony  of  Isaac  Kenton,  a 
witness  on  behall  of  the  prosecution,  it  ap- 


son  of  the  rule,  was  undoubtedly  founded 
on  the  punislunent :  and  when  life  or  mem- 
ber was  once  put  in  jeopardy,  they  could 
not  be  a  second  time.    But  since  the  es- 


tablishment of  this  rule,  the  punishment  for  i  pcared  that  he  worked  in  the  shop  of  Vena- 
Grand  Larceny  has  been  changed.  Many  j  ble,  and  that  the  day  before  the  prisoiKjr 
oftences,  formerly  capital,  the  punishment  '  was  apprehended,  Venable  came  into  the 
of  which  was  death,  are  now  punished  with  i  shop  and  complained  ol  the  loss  o(  the  shoes. 


transportation  by  a  variety  of  statutes,  in 
many  cases,  al<o,  the  punishmer)t  by  crop- 
ping and  branding,  has  been  altered.  Hence 
we  find  that  in  England,  the  ancient  rule 
contended  for  in  this  case,  has  been  in  a 
measure  exploded. 


and  that  he  the  witness,  then  administered 
an  oath  to  the  prisoner,  by  the  crook  of  his 
c/6o:v\  as  they  rjicar  Virginia  ncj^roes, 
and  he  took  an  oath  that  he  was  not  guilty 
of  stealing  the  shoes  ;  and  after  the  oath  was 
thus  administered,  tlie  prisoner  still  conti- 


fn  this  state,  the  supreme  court  has  de- !  iiued  to  hold  u()  his  ri^ht  arm,  which  induced 
cided,  that  in  a  case  of  misdemeanor,  the  ,  the  w  itness  to  say  to  him,  "  Hau\hurst,  I 
})unishment  of  which  is  the  same  a^  in  this  i  believe  you  are  guilty — your  arm  has  be- 


case,  a  new  trial  may  be  had. 

Had  there  been  an  express  decision  in  the 
supreme  court,  or  in  this,  we  should  have 
considered  ourselves  bound  ;  and  even  in 


come  crooked. 

The  prisoner  was  the  only  person  in  the 
shop  sxL-orn  by  the  witness  on  that  occasion  ; 
I  and  he  never  heard  Vcnable  complain  of  the 


this  case,  should  the  jury  find  the  prisoner  j,  loss  of  the  uppers,  until  the  day  in  which  the 
guilty,  we  should  consider  it  our  duty,  if  j  prisoner  was  apprehended. 
re<]uesled,  to  suspend  his  sentence  until  a  \\     Enoch  Stephens  and  Peter  K.  Beekman, 


decision  of  the  supreme  court  could  be  ob- 
tained. 

Let  the  trial  proceed. 

The  jurors  who  had  been  sworn  on  the 
former  trial,  were  set  aside  and  a  new  jury 
sworn. 

The  testimony  of  William  Venable,  on 
the  direct  examination,  was  the  same  as  on 
the  former  trial,  but  on  the  cross-examina- 
tion by  King,  tliis  question  was  put  to  the 
witness : 

On  the  Sunday  .in  which  you  went  to  the 
police,  and  while  the  prisoner  was  absent 
at  the  raethodist  meeting,  diil  you  or  not 
go  to  his  trunk  and  open  it? 

The  witness  hereupon  paused  and  hesi- 
tated, as  though  he  wished  to  evade  the  ques- 
tion, which  being  distinctly  repeated,  the 
witness  answered  that  he  did. 

Being  asked  whether  he  opened  it  with  a 
key,  he  answered  that  he  did  not,  for  the 
trunk  was  not  locked.  Betore  he  went  to 
thr.  police,  he  saw  a  number  of  pair  of  uppers 
in  the  trunk. 


who  worked  in  the  shop,  proved  the  nature 
of  this  oath  :  and  swore  that  the  oath  was 
administered,  by  Kenton,  to  all  the  workmen 
1  in  the  shop.  It  a{)pcared  turther,  from  the 
testimony  of  the  persons  working  in  the  shop, 
that  several  of  the  workmen, among  whom  was 
\  enable,  did  go  in  a  carriage  to  Corlaer's 
Hook,  and  that  the  prisoner  informed  the 
motlier  of  Venable.  The  prisoner  was  not 
'in  the  habit  of  associating  with  the  other 
workmen  when  they  went  out  on  a  frolic. 

From  the  testimony  of  Peter  Ammerman, 
and  Thomas  his  son,  it  appeared  that  the 
debt  due  by  the  former  witness  to  the  pri- 
soner ivas  not  paid  in  uppers,  nor  did  he  au- 
thorize any  person  so  to  pay  the  said  debt. 

The  same  testimony  on  behalf  of  the  pri- 
soner in  relation  to  his  good  character,  was 
produced  as  on  the  former  trial.  The  wit- 
nesses on  this  point  were  a  Mr.  Mott,  Elea- 
zer  Hart,  Henry  Townsend  and  David 
Wooley. 

One  witness  on  behalf  of  the  prisoner,  a 
Mr.  Avery,  stated  that  Venable  informed 


CITY-HALL  RECORDER^ 


bim,  that  on  Sunday  he  had  opened  the  trunk 
of  the  prisoner  with  the  key  of  the  trunk, 
before  going  to  the  police. 

The  testimony  on  both  sides  here  closed, 
and  the  counsel  agreed  to  submit  the  cause 
to  the  jury,  under  the  charge  of  the  court. 

His  honour  the  Mayor  charged  the  jury, 
that  this  case  was  involved  in  doubt  and  mys- 
tery. It  appeared  that  there  was  some  dit- 
ficulty  in  this  family,  between  V'enable  and 
the  prisoner,  previous  to  the  time  the  al- 
leged discovery  of  the  property  in  the  trunk 
of  the  prisoner. 

The  testimony  of  Venable  was  by  no 
means  satisfactory.  It  was  a  question  for 
the  jury,  whether  there  had  not  been  a  con- 
federacy between  the  persons  in  this  shop, 
against  the  prisoner.  With  regard  to  Vena- 
ble, should  the  jury  believe  that  he  has  wil- 
fully mistated  the  facts  in  a  single  particu- 
lar, this  would  form  a  good  ground  for  dis- 
trusting the  whole  of  his  testimony. 

The  character  of  the  prisoner  was  proved 
good,  and,  therefore,  should  the  jury  believe 
the  case  doubtful,  it  would  be  their  duty  to 
acquit  him. 

He  was  immediately  acquitted, 


(grand  larceny.) 

.7AC0B  SHOURT  anVl  THOMAS  DAVIS, 
indicted  with  JOSEPH— NOAH  FOW- 
LER'S CASE. 

Maxwell, /or  the  several  prosecutions. 
Price,  Counsel  for  Foiscler, 

A  grand  larceny  cannot  be  divided  into  several 

•  distinct  larcenies  :  and  where  a  prisoner  stole 
several  articles,  at  the  same  time,  the  property 

•  of  different  persons,  and  several  indictments 
•were  found  by  the  grand  jury,  tbe  court  direct- 
ed the  public  prosecutor  to  select  one  of  the 
indictments  for  trial,  and  to  enter  a  nolle  prose- 
qui on  the  others. 

Citizens — Be  careful  to  close  and  secure  your  en- 
tries. 

During  the  last  term,  the  prisoners  were 
all  indicted  for  grand  larceny  :  the  three 
first,  on  two  indictments,  for  stealing  two 
surtout  coats,  of  the  value  of  '$'zo,  the  seve- 
ral property  of  Latham  Mitchell  and  Orville 
L.  Holly  ;  and  Fowler  on  three  indictment.-, 
for  stealing  three  sQrtout  coats,  the  several 
property  of  Alexander  M'Lellan,  Charles 
Dickenson,  and  Richard  Dickenson. 

On  the  traverse  of  the  indictments  against 
Shourt  and  Davis,  it  appeared  in  evidence, 


that  on  the  22d  day  of  December  last,  to- 
wards evening,  the  prisoners,  in  company 
with  one  Bingham,  who  had  been  prowling 
about  the  streets  for  plunder,  went  into  the 
entry  of  a  house  (330  Pearl-street)  and  stole 
the  two  coats  at  the  same  ^zme,,  and  carried 
them  to  the  house  of  David  Brooks.  Hays 
by  some  means  traced  the  property  to  the 
possession  of  the  prisoners,  and  it  was  re- 
stored to  the  owners. 

On  the  traverse  of  the  indictment  against 
Fowler,  it  appeared  in  evidence,  that  the 
prisoner,  one  evening,  cautiously  entered 
1  the  entry  of  the  house  of  Charles  Dickenson, 
in  Cherry-street,  and,  after  taking  a  view, 
retreated.  He  soon  after  returned,  and 
went  softly  up  lo  the  place  where  the  three 
coats,  laid  in  the  indictment,  were  hanging, 
and  laid  them,  one  by  one,  deliberately  on 
his  arm,  and  was  about  proceeding  out, 
when  Nerval!  M'Castor,  a  servant  of  Dick- 
enson, who  had  observed  every  motion  of 
the  prisoner  from  the  commencement,  by 
looking  from  the  back  door,  sprung  to  seize 
the  prisoner,  and  gave  the  alarm  to  the  fa- 
mily. The  prisoner  rushed  to  the  door, 
and  in  his  precipitation  dropped  his  booty 
and  his  hat.  He  retreated  into  the  street, 
pursued  by  Charles  Dickenson  and  M'Cas- 
tor, the  former  of  whom  cried.  Stop  thiefl 
and  overtook  and  seized  the  prisoner  before 
he  had  proceeded  far. 

After  the  testimony  had  closed  on  the 
traverse  of  each  of  the  indictments  against 
all  the  prisoners,  the  court  directed  the  pub- 
lic prosecutor  to  select  one  indictment  in 
each  case,  on  which  he  intended  the  evi- 
dence should  apply,  observing,  that  the  two 
coats  in  the  first  mentioned  case  having  been 
time,  though  from  differ- 


and  the  public  prosecutor  entered  a 
prosequi  on  two  of  the  indictments 


taken  at  the  same 

ent  persons,  the  offence  was,  therefore,  en- 
tire, and  could  not  be  divided  into  several 
larcenies.  The  same  directions  were  giv- 
en in  the  several  prosecutions  against  Fow- 
ler; 
7iolle 

against  him. 

Shourt,  Davis,  and  Fowler,  were  found 
guilty,  and  all  sentenced  to  the  state-prison : 
Shourt  for  fourteen  years,  Davis  for  seven, 
and  Fowler  ten.  Shourt  and  Fowler  had, 
but  a  short  time  before,  been  liberated  from 
the  state-prison  ;  and  by  referring  to  vol.  1. 
p.  166.  the  reader  may  see  a  further  ac- 
count of  Davis.  Parents,  we  say,  read — the 
example  is  impressive—- and  legislators  may 
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see,  in  these  cases,  a  fiirtber  proof  of  the 
remarks  ventured  in  vol.  I.  p.  174  and  175. 


(grand  larceny.) 

THOMAS  BROWN  AND  WILLIAM 
RAY'S  CASES. 

Maxwell,  Counsel  for  the  prosecution. 
Wjilson  k.  Price,  Counsel  for  the  prisoners. 

Where  two  are  indicted  jointly,  and,  on  the  trial, 
some  evidence  is  introduced  on  behalf  of  the  • 
prosecution,  showing  that  the  f)ri9(>ners  were 
aiding,  abetting,  and  assisting  in  the  comtnis-  { 
sion  of  a  felony,  the  court  will  not  interfere  in  | 
advising  the  jury  to  acquit  one  of  the  prison- 
ers, that  he  may  be  sworn  as  a  witness  id  fa- 
vour of  tfie  otlicr. 

The  jury  will  place  no  reliance  on  the  testimony 
of  a  thief,  unless  strongly  corroborated. 

The  prisoners,  during  the  I?»st  term,  were 
separately  indicted  for  stealinsj  a  gold  re- 
peatin^  watch,  of  the  value  oi  ;j>GO,  the  pro- 
perty of  Joseph  Bonfanti  ;  and,  jointly,  for  { 
stealing  a  watch  of  the  value  of  ^100,  the 
property  of  Gilbert  11.  Frost. 

On  the  traverse  of  the  indictment  against 
Ray,  it  appeared  that  in  the  absence  of 
Bonfanti,  on  the  I3lh  of  November  last,  his 
store,  at  No.  22  Bowery,  was  broken  open, 
and  the  watch  laid  in  the  indictment,  with 
other  articles  and  money  in  specie,  all  to 
the  amount  of  jjGOO,  were  stolen  therefrom. 
Bonfanti,  in  his  testimony,  stated,  that  he 
had  previously  seen  Ray  i.i  his  shop.  From 
his  examination  taken  in  the  Police,  it  ap- 
peared that  the  prisoner  admitted  that  he 
had  been  possessed  of  the  watch,  and 
bought  it  of  a  man  he  did  not  know. 

Brown  was  sworn  as  a  witness  for  the 
prisoner,  and  stated,  that  three  persons 
broke  open  the  store,  and  tha^  Ray  wa-  not 
there  at  the  time.  The  first  Brown  saw  of 
the  watch,  about  three  weeks  before  the 
trials,  one  John  Smith  had  it,  and  sold  it  to 
the  prisoner  for  g75.  The  prisoner  had 
not  money  sufficient  to  pay  for  the  watch, 
and  pawned  his  own  for  g30,  which,  with 
other  money,  he  paid  for  the  watch  laid  in 
the  indictment.  Brown  further  stated,  that 
he  was  then  a  prisoner,  and  had  been  in 
confinement  about  three  weeks  for  stealing. 
He  came  originally  from  Providence,  in 
Rhode  Island  state,  and  bad  been  sentenced 
to  the  State-Prison  in  this  state,  from 
whence  he  had  been  pardoned,  in  June 


last,  on  condition  of  leaving  the  state.  After 
Ins  pardon  he  went  to  Philadelphia,  where 
he  was  taken  up  in  company  with  Jesse 
Hopkins,  (see  1  vol.  p.  17;i,;  but  was  libe- 
rated by  the  Police  in  that  city,  and  advis- 
ed to  return  home  ;  and,  on  his  return 
through  this  city,  he  was  again  apprehended. 

The  court  charged  the  jury,  that  the 
prisoner  having  admitted  the  possession  of 
the  watch  laid  in  the  indictment,  was  bound 
to  account  satisfactorily  for  such  possession  ; 
and  that  the  testimony  of  Brown,  stand- 
ing as  it  did,  uncorroborated,  was  entitled 
to  little  weight. 

Ray  was  found  guilty. 

On  the  traverse  of  the  indictment  against 
Brown,  tlie  same  iacts  in  relation  to  the 
breaking  open  the  store,  appeared  in  evi- 
dence ;  and  Bonfanti  swore,  that  after  Brown 
was  in  Bridewell,  the  witness  had  a  con- 
versation with  him,  and  he  admitted  that 
Smith  and  himselt,  before  the  time  the  felo- 
ny was  committed,  went  up  the  Bowery, 
'.  and  when  opposite  to  the  store,  Smith  went 
I  in  and  tried  a  key  to  the  lock  of  the  store- 
j  door  and  returned,  and  told  the  prisoner 
that  it  would  suit. 

Afterwards,  and  on  the  day  laid  in  the  in- 
dictment, Smith,  one  Wright,  and  the  pri- 
soner, went  to  the  same  store,  which  the 
two  others  entered,  and  brought  out  the 
watch. 

Brown  was  found  guilty. 


On  the  traverse  of  the  indictment  against 
both  the  prisoners,  it  appeared  that  on  the 
night  of  the  7th  of  December  last,  Frost 
was  at  the  house  of  William  Van  De  Water, 
at  Corlaer's  Hook,  in  company  with  a  num- 
ber of  others,  who,  with  the  prisoners,  were 
engaged  in  dancing.  Frost  had  some  diffi- 
culty with  Eliza  Kelly,  who  spit  in  his  face, 
and  he,  in  return,  pushing  her,  the  prisoners 
with  others,  under  pretence  of  taking  her 
part,  made  an  outrageous  assault  on  Frost, 
threw  him  on  the  floor,  and  in  ihe  scuffle, 
some,  or  one  of  them,  took  away  his  watch. 
John  Angus,  who  happened  to  pass  along 
the  street  at  the  time,  heard  the  distur- 
bance, and  entered  the  house.  He  recogni- 
sed both  the  prisoners  among  the  assailants, 
and  saw  Ray  with  his  arm  round  the  ivaist 
of  Frost,  but  no  other  evidence,  concern- 
ing the  agency  of  Ray  in  the  felony,  was 
produced. 


CITY-HALL 

Ray,  in  his  examination,  denies  ever 
having  had  the  watch  ;  and  Brown,  in  whose 
possession  the  watch  was  found,  in  his  ex- 
amination, stated  that  he  got  it  of  Ray  to 
wear,  and  did  not  purchase  it. 

The  counsel  for  the  prisoners,  applied  to 
the  court  to  direct  the  Jury  to  acquit  Ray, 
that  he  might  be  sworn  as  a  witness  for  the 
other. 

The  court  refused  the  application,  on  the 
ground  that  some  evidence  of  a  connexion, 
be! ween  the  prisoners  having  been  produ- 
ced, the  existence  of  such  connexion  was  a 
matter  of  fact,  with  the  others,  to  be  left 
with  the  Jury  for  decision. 

The  counsel  for  the  prisoners,  admitted 
that  Brown  was  guilty,  but  denied  that 
there  was  sutScient  evidence  in  the  case  to 
convict  the  other.  No  person  saw  him  take 
the  watch:  in  his  examination  in  the  police, 
he  disclaims  all  knowledge  of  the  watch  : 
and  the  examination  of  Brown  could  not 
criminate  the  other. 

Maxwell,  contra. 

The  court  charged  the  Jury,  that  the  only 
question  in  the  case  for  their  determination 
was,  whether  Ray  was  connected  with 
Brown  and  the  others,  at  the  house  of  Van 
De  Water,  in  depriving  Frost  of  the  watch. 
Should  the  Jury  believe  that  he  was  con- 
nected in  this  transactic  j,  or,  that  there  was 
a  general  understanding  between  the  prison- 
ers, to  steal  generally,  in  either  case,  the 
Jury  would  be  justified  in  finding  both 
guilty. 

Brown  was  found  guilty,  and  sentenced 
to  the  state-prison  fourteen  years,  to  which 
place,  before  pardoned,  he  had  been  sen- 
tenced for  the  same  time.  He  is  a  young  man 
about  twent^'-five  years  old,  of  good  exter- 
nal appearance,  but  a  hardened  wretch,  who 
heard  an  impressive  sentence  from  the  court 
with  a  ridiculous  smile  on  his  countenance. 

Ray  was  acquitted  by  the  Jury,  on  the 
last-mentioned  indictment,  and  his  sentence 
on  the  other  conviction  was  suspended. 
!  The  court  'directed  Maxwell  to  lay  the 
case  of  Van  De  Water,  who  kept  the  house 
,  in  which  Frost  lost  his  watch,  before  the 
Grand  Jury. 

SUAIMARY. 

[  (forgery.) 
I    Daniel  Wild  al.  William  Broum,  was  in- 
dicted, tried  and  found  guilty  of  forgery,  on 
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two  indictments.  The  first,  for  forging  and 
passing  as  true,  a  promissory  note,  bearing 
date  on  the  11th  of  January  last,  for  g94 
36,  payable  in  sixty  days,  to  Messrs.  Hunt, 
Randolph  &  Co.  and  purporting  to  have  been 
executed  by  Charles  Deiiison,  and  indorsed 
by  Hunt,  Randolph  &  Co. 

It  was  proved  by  Denison  and  Joseph  F. 
Randolph,  one  of  the  firm  mentioned  in  the 
note,  that  the  name  of  the  drawer  and  the 
indorsement,  were  both  tbrgeries. 

The  prisoner  carried  the  note  to  the  store 
of  M'Gregor  &  Darling,  and  made  a  contract 
for  a  quantity  of  butter,  amounting  to  ^4  84 
more  than  the  amount  of  the  note,  with 
Henry  T.  Curtis,  a  clerk  in  the  store.  He 
delivered  the  note  in  payment,  indorsing  it 
with  the  name  of  "  William  Brown  ;"  and 
also  executed  a  note  for  the  balance,  signed 
with  the  same  name.  The  butter  was  de- 
livered and  taken  away,  and  a  part  thereof 
was  afterwards  recovered. 

The  other  indictment  was  for  forging  and 
passing  another  promissory  note,  bearing 
date  on  the  4th  day  of  January  last,  for 
$118  95,  payable  to  Hopkins  &  Hawley,  in 
sixty  days  from  date,  with  usual  grace,  pur- 
porting to  have  been  signed  by  Curry,  Hunt 
k,  Co.  and  indorsed  by  Hopkins  &  Hawley 
and  William  Brown. 

The  prisoner  passed  this  as  a  genuine  note 
to  John  W^ood.  The  proof  was  positive, 
that  the  note  and  indorsement  were  both 
forgeries. 

The  prisoner  was  sentenced  to  the  State 
Prison  ten  years. 

(grand  larceny.) 

Isaac  Unwin  was  indicted,  tried  and  found 
guilty  of  this  ofifence,  in  stealing  jjl09  in 
bank  bills,  and  §187  in  specie,  the  property 
of  William  Dougal.  The  money  was  taken 
from  on  board  the  brig  Union,  lying  at  the 
Exchange  Slip,  of  which  vessel  Dougal  was 
captain,  and  the  prisoner  a  hand  on  board. 
A  short  time  after  it  was  missed,  the  captain 
found  it  at  the  boarding  house  of  the  pri- 
soner, where  he  had  carried  the  same. 

The  jurors  recommended  him  to  mercy, 
and  his  sentence  was  suspended. 

William  J ackson  al.  Charles  Harrison^  and 
John  Henry  al.  James  Bowne,  indicted  wi^ 
Samuel  Van  Zandt,  were  indicted,  tried  and 
found  guilty  of  stealing  seven  small  trunks, 
locked  within  each  other,  and  fifty  handker- 
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chiefs,  all  ol  the  value  of  <J146,  the  property 
of  Frederick  Guion.  The  pro{)erly,  ol  which 
Ihe  above  was  only  a  part,  was  stolen  by  [he 
prisoners,  with  V  an  Zandt,  wlio  turned  state's 
evidence,  fronn  on  board  the  brig  Amelia, 
bound  to  the  West  Indies,  where  the  owner 
had  consigned  the  goods. 

The  felons  carried  the  property  to  the 
house  of  Owen  Kelly,  in  Bancker  street, 
and  sold  the  handkerchiefs  at  an  inadequate 
price.  Kelly,  during  the  term,  was  indicted 
and  tried,  but  ac(juilled,  for  receiving  the 
property,  knowing  it  to  have  been  stolen ; 
but  under  such  strong  circumstances  of  guilt, 
that  the  court  suppressed  his  license  for  re- 
tailing spirits. 

The  prisoners  were  sentenced  to  the  State 
Prison  for  five  years  each.  » 

David  Burton  had  been  employed  as  a 
workman  in  an  extensive  flour  warehouse, 
belonging  to  Isaac  Wright  and  William 
Wright.  He  took,  at  diflbrent  times,  flour 
to  the  amount  of  jf^700,  and  sold  it  at  dilTerent 
places.  He  disposed  of  a  quantity  at  Chris- 
tian Nestles  &  Son's,  in  Catherine  street,  where 
a  part  was  found  by  the  owners.  It  rather 
appeared  that  the  prisoner  had  been  guilty 
©f  a  shameful  breach  of  trust — the  highest 
grade  of  stealing. 

Bradford  Mingo  was  indicted,  tried  and 
found  guilty  of  stealing  a  blue  coat,  of  the 
value  of  ^20,  from  the  store  door  of  Paul 
Durando,  on  the  27th  of  January  last. 

Betsey  Lewis  was  indicted,  tried  and 
found  guilty  of  stealing  oivers  articles  of 
clothing,  of  the  value  of  §25,  the  property 
of  Minot  Kipley  J  on  the  first  day  of  February 
lixiStaDt. 


Hannah  Smith,  Alargaret  CUJord,  and 
James  Yeomans,  were  indicted,  tried  and 
lound  guilty  of  picking  the  pocket  of  Aaron 
Palmer,  and  stealing  between  ^60  and  <j^7()» 
on  the  3d  of  I'ebruary  instant.  It  appeared 
that  the  two  fust-named  were  girls  of  the 
town,  and  Yeomans  a  companion.  They 
were  all  together  at  a  house  in  Bancker 
street,  when  the  pocket  of  Palmer  was 
picked  by  one  of  the  females,  and  the  three 
alterwards  divided  the  spoil. 

J ordan  Williuins  was  indicted,  tried  and 
found  guilty  of  stealing  a  gold  watch,  of  the 
value  of  5^45,  the  property  of  John  Ewen. 
The  prisoner  came  to  the  house  of  Ewen, 
with  his  boy,  to  sweep  a  chimney,  and  alter 
the  chimney  was  swept,  the  watch,  which 
was  hanging  near  the  fireplace,  was  stolen. 
It  was  soon  after  found  in  possession  of  the 
prisoner. 

Henry  De  Marc  was  convicted,  on  his 
own  confession,  of  stealing. 


The  prisoners  Mingo,  Lewis,  Smith,  Clit- 
ford,  Williams  and  De  Mare,  were  sentenced 
to  the  state  prison  for  three  years  each,  and 
the  sentence  of  the  others  suspended. 


(petit  larcenv.) 

Henry  Rohins,  York  Graham,  John  Welsh, 
Samuel  Jackson,  William  James,  Samuel 
Hicks,  were  convicted  of  this  offence,  and 
sentenced  to  the  Penitentiary,  the  first  for  a 
year,  the  three  following  for  six  months  each,, 
and  the  others  for  shorter  periods  of  time. 
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MAYOR'S  COURT. 

BEFORE 

The  Honourable  RICHARD  RIKER,  Re- 
corder, in  the  Term  of  March,  1817. 
John  L.  Broome,  Clerk. 

(libel.) 

Cynthia  Van  Cleef,  an  infant,  &;c. 
V.  William  G.  Lawrence. 

WiLKiNS,  Bogardus,  and  Price,  Counsel 

for  the  Plaintiff. 
Anthon  and  Hildreth.  Counsel  for  the 

Defendant. 

To  read  a  scurrilous  letter  to  others,  impeaching 
the  chastity  of  a  woman,  is  evidence  of  tl)e  pub- 
lication of  a  libel,  and  the  repetition  of  matters 
contained  in  such  letter,  whether  before  or  after 
action  brought,  may  be  given  in  evidence  to 
show  the  malicious  intent  of  the  original  publi- 
cation. 

This  was  an  action  for  a  libel,  contained 
in  a  letter  published  by  the  defendant,  of 
and  concerning  the  plaintiff,  purporting  to 
have  been  written  by  one  Sampson  Valen- 
tinfi  to  the  defendant. 

Bogardus,  in  an  impressive  manner,  but 
with  a  delicacy  which  the  peculiar  nature 
of  the  case  required,  opened  tne  cause  to  the 
jury  on  the  part  of  the  plaintiff. 

The  damages  were  laid  in  the  declaration 
at  <J4,000. 

it  appeared  in  evidence,  thai  the  plaintiff 
is  a  young  lady  of  the  village  of  Brooklyn, 
about  nineteen  years  of  age,  and  the  defen- 
dant, at  the  time  of  the  publication  of  the 
libel  hereafter  mentioned,  was  a  teacher  in 
the  same  village.  The  mother  of  the  plain- 
tiff is  a  widow,  who  has  a  large  family  of 
children,  mostly  females,  who  are  unmarried. 
Since  the  death  of  her  husband,  the  family, 
by  their  industry,  have  acquired  consider- 
able property,  and  the  character  of  the  fam- 
ily, generally,  was  proved  to  be  good,  by 
a  number  of  very  respectable  witnesses. 

Previous  to  the  introduction  of  the  testi- 
mony on  the  trial,  Anthon  apprized  the  op- 
posite counsel,  that  he  admitted  the  charac- 
ter of  the  plaintiff  to  be  fair  and  unblemished, 
in  the  fullest  extent. 

Previous  to  the  commencement  of  the  ac- 


tion, and  in  the  latter  part  of  June  last,  the 
mother  and  her  family  had  heard  of  divers 
infamous  reports,  circulated  in  the  village  of 
Brooklyn,  injurious  to  the  character  of  the 
plaintiff,  propagated  by  the  defendant.  The 
mother  sent  for  the  defendant,  who  at  first 
neglected  to  call  on  her,  but  afterwards  came 
to  the  house,  on  the  second  request,  and,  in 
presence  of  a  Mrs.  Hazard,  voluntarily  ex- 
hibited and  read  the  letter  containing  the 
libel  in  question.  It  was  an  illiterate  pro- 
duction, filled  with  low,  obscene  ribaldry, 
iujpeaching  the  chastity  of  the  plaintiff,  and 
boasting  of  having  had  connexion  with  her 
at  divers  times. 

The  defendant  said,  that  he  produced  and 
read  it  to  convince  the  mother ;  and  that  he 
had  started  once  to  put  it  in  the  papers,  and 
did  not  know  but  he  should  still  do  so.  The 
letter  purported  to  have  been  signed  by 
"  S.  D.  Valentine,"  whom  the  defendant 
represented  to  the  mother  to  be  then  in  Vir- 
ginia ;  but  in  the  one  produced  on  the  trial, 
alleged  by  the  defendant  to  be  the  one  in 
question,  the  name  of  the  place  at  which  it 
was  dated  was  obliterated  ;  though,  on  the 
back,  it  had  the  P^ughkeepsie  post  mark. 

It  further  appeared,  that  the  defendant 
had  been  industriously  engaged  in  the  cir- 
culation of  the  contents  of  the  letter  among 
the  people  of  Brooklyn,  by  exhibiting  it  to 
some,  and  repeating  the  most  defamatory 
parts  to  others. 

It  further  appeared,  that  the  defendant 
was  a  married  man,  and  a  distant  relation  of 
the  plaintiff.  Valentine  had  been  a  resident 
of  Brooklyn,  and  boarded  at  the  house  of  the 
defendant.  The  mother  of  the  plaintiff  sta- 
ted, that  the  only  motives  to  which  she  could 
attribute  the  conduct  of  the  defendant,  in  the 
publication  of  the  libel  were,  that  she  had 
taken  away  certain  of  her  children  from  his 
school,  and  that  she  had  understood,  that  the 
defendant  was  anxious  that  Valentine  should 
marry  one  of  the  sisters  in  law  of  the  de- 
fendant, and  therefore  contrived  to  excite 
animosity  between  Valentine  and  the  plain- 
tiff, to  whom  the  defendant  thought  the  for- 
mer paid  his  addresses.  It  was  also  proved 
that  the  defendant  was  destitute  of  p''operty. 

After  the  counsel  for  the  plaintiff  had 
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proved  (lie  publication  of  the  libel  by  the 
defendant,  a  witness  on  behalf  of  the  planilii't 
was  colieJ,  to  show  certain  representati»in 
of  the  defendant  to  the  wilties.s,  in  relation 
to  the  contents  of  the  letter,  without  >iK)\vinLi 
the  pnper ;  and  the  u  ilness,  without  restrict 
inii  hifn>elf  to  any  time  anterior  to  the  com- 
mencement of  the  suit,  was  about  proceed- 
ing in  his  testimony. 

Anthon  objected  to  the  evidence  ottered, 
because,  as  the  counsel  insisted,  the  plain 
tiff  should  be  confined  in  her  proof  to  the 
specific  char<^e  laid  in  the  declaration,  and 
to  a  time  previous  to  the  commenrement  ot 
the  suit ;  otherwise  the  plairitiff  mi^ht  recover 
for  matters  uf  which  she  had  not  complained. 

Bognrdus  and  Price,  contra. 

The  court  decided  that  the  evidence  oflcr- 
ed  was  proper,  for  the  purpose  of  shovviriL' 
the  malicious  intent  of  tlie  defendant  in  the 
publication  of  the  libel,  then  already  proved. 

In  sunnnin<;  up  the  case  to  the  jury,  the 
principal  gri»und  of  defence  as>umed  by  the 
counsel  for  the  defendant  was,  that  he  ac- 
tually received  several  letters  from  \'alentiiie. 
which,  in  such  a  village  as  Brooklyn,  could 
not  be  kept  secret.  By  some  means,  the  {i 
mother  hearing  of  their  contents,  sent  for  the 
defendant,  who,  by  her  express  rtquest,  ex- 
hibited the  letter,  in  confidence,  without  any 
malicious  intent. 

The  counsel,  in  support  of  tb-s  branch  of 
bis  argun:ent,  cited  and  rend  to  the  jury,  the 
case  of  Smith  v.  JVood,  (3  Camp.  N.  P.  P. 
323.)  which  was  an  action  for  a  libel  in  exhi- 
biting a  caricature  of  the  plaintili,  wlierein 
it  a[»peared,  that  the  witness,  having  heard 
that  the  defendant  had  such  a  caricature, 
called  on  him,  and  requested  liberty  to  see  it. 
The  defendant  exhibited  the  caricature,  and 
pointed  out  the  figure  of  the  plaintiff,  and 
the  other  persons  ridiculed.  Lord  Ellen 
borough  ruled,  that  this  was  not  sufficient 
evidence  of  a  publication,  and  the  plaintifi" 
was  nonsuited. 

The  counsel  contended  that  this  was 
analijgous  to  the  present  case,  and  that  the 
defendant,  conformable  to  the  principle  in 
the  case  cited,  ought  to  be  acquitted  by  the 

jury- 
But  should  the  court  and  jury  not  agree 
with  him  in  that  point,  the  counsel  strenu 
ously  urged  to  the  jury,  from  a  variety  of 
considerations,  that  they  ought  to  find  no 
more  than  nominal  damages. 


The  defendant  was  destitute  of  property^ 
and  would  be  -ufiicieutly  amerced  by  the 
costs.  There  could  be  no  other  object  on 
the  op[)Osite  side,  in  pressing  for  lieavy  da- 
mages, than  to  impri.-i)n  the  defendant,  and 
deprive  his  children  of  bread.  At  the  com- 
mencement of  the  trial,  the  defendant  had 
niagnanimously  j)laced  the  character  of  the 
planitilT  in  as  fair  a  light  as  her  friends  of 
counsel  could  wii^h.  Tlje  only  legitimate 
object  of  the  presecution,  was  the  vindica- 
tion of  a  character  unjuj-tly  aspersed  ;  and 
that  object  was  comf)lctely  attained,  by  the 
admi.'ision  of  the  defendant,  before  the  evi- 
dence was  opened,  that  her  character  was 
f;iir  and  unblemished. 

Price,  in  a  handsome  address  to  the  jury, 
insisted  that  the  jioveity  of  the  defendant 
ought  not  to  protect  him  from  a  verdict  for 
heavy  damages  ;  and  that  a  verdict  for  nomi- 
nal damages  in  this  case,  would  afford  an  ex- 
ample of  perfect  impunity  to  others  for  simi- 
lar outrages,  lie  averred  the  great  object 
of  prosecutions  of  this  description  to  be,  for 
public  example  ;  and  he  conjured  the  jurors, 
as  fathers  and  brothers,  in  their  verdict, 
to  mark  the  conduct  of  the  .lelendant  with 
its  me'i  ed  reprobation.  The  jurors  should 
consider,  that  the  libel  in  question  was  pub- 
lished against  a  helpless,  unprotected  feuiale, 
the  peace  and  reputation  of  whom  resfed.on 
the  result  of  the  verdict  about  to  be  rendered 
by  them. 

His  honour  the  Recorder,  in  his  charge 
to  tlie  jury,  presented  four  questions  for  their 
consideration:  1.  Did  the  defendant  write 
the  libel.  2.  Should  it  be  the  opinion  of 
the  jury,  that  he  did  not  write  the  libel,  the 
next  question  would  be  whether  he  published 
it.  3.  If  he  did  publish  it,  was  it  published 
innocently  and  without  malice,  and  4th. 
Should  the  jurors  determine  ihat  the  defend- 
ant published  the  libel  maliciously,  what 
damages  ought  the  plaintili  to  recover? 

With  regard  to  the  first  question,  it  was 
the  opinion  of  his  honour,  that  the  weight 
I  of  testimony  would  warrant  the  jury  in  de- 
jciding  this  question  in  the  negative,  or,  in 
;  other^vords,  that  the  defendant  did  not  write 
[  the  letter.    The  next  was  rather  a  question 
of  law  than  of  fact.    A  libel  may  be  pub- 
lished by  exhibiting  the  original,  by  multi- 
;  plying  copies,  and,  by  various  means,  giving 
j  it  publicity.    One  of  these  means,  undoubt- 
edly, is  the  reading  a  libellous  publicatiori 
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te  others.  His  honour,  on  this  question, 
charged  the  jury,  that  the  testimony  would 
warrant  the  conclusion  that  the  defendant 
published  the  letter.  The  third,  and,  in 
the  opinion  of  the  court,  the  most  important 
question  in  the  case,  was,  whether  the  de- 
fendant published  the  letter  without  malice. 
Should  it  be  the  o})inion  of  the  jury,  that  the 
defendant  in  this  publication  was  actuated 
by  pure  motives  ;  if  he  read  the  letter  through 
concern  for  the  tamily,  or  to  put  them  on 
their  guard,  it  would  be  the  duty  of  tlie  jury 
to  pronounce  a  verdict  in  his  favour;  but 
if  the  jury  should  be  of  a  contrary  opinion, 
the  defendant  must  be  found  guilty. 

The  weight  of  evidence  on  this  question, 
in  the  opinion  of  the  court,  strongly  support- 
ed the  conclusion,  that  the  defendant  pub- 
lished the  libel  maliciously.  He  read  the 
letter  in  a  vaunting  manner,  and  told  the 
mother  that  he  had  started  once  to  put  it  in 
the  newspapers,  and  did  not  know  but  he 
should  still  do  so.  He  concealed  the  true 
place  of  Valentine's  residence  from  the  fam- 
ily, and,  in  several  instances,  related  the 
substance  of  the  letter  to  others. 

On  the  whole,  it  appears  to  the  court, 
that  the  defendant  has  falsely  and  malicious- 
ly published,  of  and  concerning  the  plaintiff, 
a  libel. 

Should  this  be  the  opinion  of  the  jury, 
the  next  and  last  question  is,  what  damages 
ought  the  plaintiff  to  recover? 

This,  from  its  nature,  is  a  question  solely 
within  the  province  of  a  jury  to  decide,  from 
j   all  the  circumstances  in  the  case.    It  should 
\   be  considered  by  the  jury,  that  the  party 
who  seeks  redress  at  their  hands,  is  a  female. 
For  wise  reasons,  the  law  had  excluded 
women  from  a  participation  in  judiciary  con- 
:    cprns,  or  affairs  of  state ;  and  when  her 
I    claims  are  exhibited  in  a  court  of  justice,  for 
I    the  redress  of  a  personal  injury,  a  woman  re- 
poses on  the  feelings  and  sense  of  honour 
I   which  should  pervade  the  bosoms  of  the 
i  other  sex.    Naturally  weak  and  defenceless, 
she  has  no  other  means  of  redress  for  an  in- 
jury of  this  nature  from  a  man,  than  by  an 
appeal  to  a  jury. 

The  subject  matter  of  this  libel,  should 
also  be  taken  into  consideration  by  the  jury, 
in  ascertaining  the  amount  of  damages.  The 
jurors  should  recollect,  that  the  reputation 
of  chastity,  with  the  other  sex,  is  of  as  great 
importance  as  honesty  and  integrity  with  us. 


With  them,  this  virtue  is  a  jewel  of  inesti- 
mable value,  insomuch,  that  a  woman  who 
becomes  even  suspected  in  this  particular, 
is  degraded,  if  not  ruined,  in  her  own  esti- 
mrition  and  that  of  the  public. 

Had  the  defendant,  instead  of  publishing 
this  libel,  actually  plunged  a  poniard  in  the 
breast  of  the  plaintiff,  comparatively  speak- 
ing, he  could  not  have  inflicted  a  more  deadly 
injury,  on  her  or  the  family. 

There  are  no  definite  rules  which  can  be 
laid  down  in  directing  a  jury,  in  a  case  of 
this  kind,  as  to  the  amount  of  damages  ;  but 
the  jury,  without  exercising  any  angry  pas- 
sions, will  retire  and  bring  in  such  a  verdict 
as,  under  all  the  circumstances  of  this  case, 
they  may  conceive  right. 

In  about  ten  minutes  after  retiring,  the 
jurors  returned,  and,  by  their  foreman,  in- 
quired of  the  court,  wdiether,  in  their  verdict, 
tliey  were  restricted  to  the  amount  of  dama- 
ges laid  in  the  declaration. 

The  court  informed  them  that  they  were 
not  restricted  to  any  specific  sum,  but  should 
their  verdict  exceed  the  damages  laid,  the 
plaintiir,  in  making  up  the  judgment  record, 
must  release  to  the  defendant  the  overplus. 

The  jurors,  thereupon,  rendered  a  verdict 
in  favour  of  the  plaintiff  for  ^5,000. 

The  conduct  of  the  jurors  in  rendering 
this  verdict,  must  be  applauded  by  all  ho- 
nourable men.  The  citizens  of  New-York, 
we  hope,  will,  on  all  just  occasions,  express 
their  utter  abhorrence  at  the  mean,  dastardly- 
wretch,  who  secretly  or  openly  traduces  the 
reputation  of  such  as  have  not  strength  to 
vindicate  their  own  wrongs.  Above  all,  we 
trust,  that  villagers  will  understand  by  this 
verdict,  that  village  scandal^  though  propa- 
gated among  them  with  approbation  and  by 
general  consent,  will  not  be  tolerated  among 
men  who  mind  their  own  business.  We  have 
often  seen,  and  with  much  regret,  a  ^5  ver- 
dict rendered  by  twelve,  (not  men,)  in  a  case 
attended  by  circumstances  full  as  aggrava- 
ted as  in  this  case  ;  we  have  seen  clubbing, 
conspiring,  and  packing  of  juries,  to  prevent 
condign  punishment  from  falling  on  the  head 
of  the  worthless  slanderer:  in  fine,  we  have 
seen  the  highest  personal  injury  which  could 
be  inflicted  on  an  unprotected  individual, 
winked  at  by  a  jury,  and  suffered  to  pass 
with  impunity.  The  result  of  this  trial 
shows  that  a  diflferent  practice  prevails  in 
the  metropolis. 
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AT  a  COURT  of  GENERAL  SESSIONS 
of  the  Frace,  liolden  in  and  for  tiie  City 
and  Coufity  of  New-York,  at  the  City- 
Hall  of  the  said  City,  on  Mondaij,  the  3d 
of  Mttrch,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventeen — 

PRESENT, 

The  Honourable 

JACOB  KADCIJFF,  Mayor. 
REUBEN  MUNSON,  > 
NICHOLAS  FISH,  \ 

GRAND  JURORS. 
Ste}'hf:\  Allen,  Foreman. 
Richard  P.  Berriax,  Amos  Bltler, 
William  Adee,         Samuel  Kellogg, 
John  T.  Dolan,        Thomas  Freeborn, 
John  Turner,  Gilbert  S.  Mount, 

John  Conrey,  Edmund  C.  Genet, 

Gideon  Tucker,       James  Van  Horne, 
Wm,  B.  Townsend,  Matthias  Ward, 
Robert  Ainslie. 


(assault  and  eatterv — cruelty.) 
JOHN  GAMBLE'S  CASE. 
Gardiner,  CoximeJ  for  the  prosecution. 
Sampson,  Counsel  for  the  defendant. 
Where  the  husband  is  convicted  of  an  outrageous 
assault  and  battery  conimitled  on  the  wife, 
whom  he  has  left  in  a  helf)!es6  situation,  desti- 
tute of  the  means  of  support,  llie  court  will  sus- 
pend his  sentence,  to  ascertain  whether  a  re- 
conciliation will  take  place  ;  and  if  it  does  not, 
in  a  reasonable  time,  and  the  husband  remains 
obstinate,  the  court  will  inflict  such  a  fine  as 
will  bring  him  to  a  sense  of  his  duty. 

The  defendant  was  iridicted  for  divers  as- 
saults and  battery,  committed  on  Mary  Gam- 
ble, his  wife. 

It  appeared  by  her  testimony,  that  she 
had  been  married  five  years  to  the  defen- 
dant, who,  at  the  time  of  mar  ."age,  was  a 
sober,  industrious  man  ;  but  that  tor  several 
years  past,  he  had  been  in  the  habit  of 
gambling  and  drinking. 

Six  months  previous  to  the  birth  of  her 
last  child,  the  defendant  commenced  a  vio- 
lent assault  and  battery  on  her,  by  means  of 
which  a  miscarriage  ensued,  and  during  the 
time  of  her  confinement,  the  husband  aban- 
doned her,  and  at  the  birtn,  procured  no 
assistance.  She,  notwithstanding,  desisted 
from  going  to  the  police,  and  his  brutality 
increased. 

Previous  to  the  first  of  January,  1816,  the 
defendant  had  abandoned  her,  and  though 
jiving  under  the  same  roof,  slept  in  a  room 


separate  from  hers,  and  had  no  communi- 
cation with  lier. 

The  brothers  and  other  mend^ers  of  the 
deh  nilant's  family,  took  the  part  of  their 
relative  against  the  vvom^in,  who  had  no 
friend  or  relation  near,  exce[)t  a  lielpless, 
infirm  mother. 

On  new-year'sday,  last  above  mentioned, 
very  early  in  the  morning:,  as  the  brethren 
and  other  friends  were  on  their  way  to  a 
tavern  or  grocery,  to  get  hot  stuff,  the  wife, 
in  the  bitterness  of  grief,  expostulated  with 
her  husband  on  his  conduct,  whereupon  a 
violent  (ju;irrel  ensued,  and  the  defendant 
proceeded  by  violence  to  turn  her  out  of 
doors,  and  deprived  her  of  her  furniture,  a 
part  of  which  she  brought  in  marriage. 

It  appeared  from  her  testimorjy,  that  the 
defendant  was  coijstantly  iti  the  habit  of 
leaving  his  business  and  visiting  the  groce- 
ry of  Willianj  Carr,  for  the  purpose  of 
drinking  and  gambling,  and  that  he  afforded 
her  no  means  of  support. 

The  c«Uie  was  Jibly  sinnmed  up  by  the 
respective  counsel,  and  the  jury  found  the 
defendant  guilty. 

His  sentence  was  suspended  for  several 
terms,  for  the  purpose  of  giving  him  an  op- 
portunity of  ictuniiijg  to  his  family,  or  at- 
fordir:g  it  support. 

The  court,  after  the  verdict,  intiniafed 
that  the  court  su-pended  the  sentence  for 
that  purpose. 

Se\eral  terms  elapsed,  and  on  the  repre- 
sentation of  the  counsel  for  tlie  prosecution, 
that  the  defendant  refused  to  coinply  with 
any  terms,  or  allord  support  to  his  family, 
the  couit  imposed  on  him  a  fine  of  ;J300. 


WILLIAM  L.  SARGEANT,  ABRAHAM 
LOZIER,  JAMES  RYDER,  and  JaMES 
DEVOE'S  CASES. 

BoGARDUS  and  Maxwell,  Counsel  for  the 

prosecution. 
Thompson,  Simons,  Mitchell,  Bacon, 
and  R.  Emmet,  Counsel  for  the  prisoners. 

A  former  acquittal,  on  an  indictment  for  a  rape, 
on  the  traverse  of  wliich  it  appeared,  that  the 
act  charg:ed  in  the  indictment  as  a  rape,  was 
perpetrated,  is  a  bar  to  a  subsequent  prosecu- 
tion, founded  on  the  same  transaction,  for  an 
assault  and  battery,  with  an  intent  to  commit 
a  rapt,  but  is  no  bar  to  a  prosecution  for  an 
assault  and  battery. 

The  prisoners  were  indicted,  tried  and 
acquitted  on  a  charge  for  a  rape,  commit- 
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led  on  Jane  Robertson,  on  the  night  of  the 
18th  day  of  February  last. 

On  the  traverse  of  this  indictment,  it  ap- 
peared, that  the  act  laid  in  the  indictment, 
as  a  rape,  was  perpetrated  under  many  pe- 
culiar circumstances  of  brutality,  a  detail  of 
which  we  cannot,  without  outraging  decen- 
cy, lay  before  our  readers. 

During  the  sitting  of  the  court,  the  pri- 
soners were  again  indicted,  for  an  assault 
and  battery,  with  an  intent  to  commit  a 
rape  on  the  same  woman  ;  and  the  indict- 
ment contained  a  count  for  a  simple  assault 
and  battery. 

The  several  charges  contained  in  the  last- 
mentioned  indictment,  as  appeared  from  the 
testimony,  were  grounded  on  the  same  trans- 
action as  that  which  gave  rise  to  the  first 
prosecution. 

The  counsel  for  the  prisoners  contended 
to  the  court  and  jury,  on  the  traverse  of  the 
last-mentioned  indictment,  that  the  defen- 
dants ought  to  be  discharged  from  the  indict- 
ment, because  the  less  offence  was  included 
in  the  greater,  from  which  they  had  already 
been  discharged. 

On  this  point,  his  honour  the  Mayor  charg- 
ed the  jury  that  the  act,  charged  as  the  offence 
in  the  indictment  first  traversed,  having  been 
perpetrated  by  the  defendants,  of  which  they 
had  been  acquitted,  should  the  jury  find  them 
guilty  of  an  offence  connected  with,  and  ne- 
cessarily included  within  the  greater,  the 
two  verdicts  would  be  incongruous  and  in- 
consistent. The  court,  therefore,  advised 
the  jury  to  acquit  them  of  an  assault  and  bat- 
tery, with  an  intent  to  commit  a  rape,  and  find 
tbem  guilty  of  a  simple  assault  and  battery. 

The  jury  so  pronounced,  and  the  defen- 
dants were  sentenced  to  the  Penitentiary, 
each  for  three  years. 

I  (burglary.) 
i     ABRAHAM  VAN  RIPER'S  CASE. 
Maxwell,  Counsel  for  the  -prosecution. 
I.  M.  Ely,  Counsel  for  the  prisoner. 
Id  an  indictment  for  burglary,  the  ownership  of 
goods  belonging  to  A.  and  B.  severally,  may  be 
stated  as  belonging,  in  the  aggregate,  to  A.  and 
B.  without  a  reparation  of  interests, 
[t  seems,  that  the  breaking  and  entering  a  house 
"in  the  night,  feloniously,  is  the  gist  of  this  oflence, 
rather  than  the  consummation  of  the  intent. 

The  prisoner,  during  the  term  of  January 
ast,  was  indicted  for  a  burglary,  in  break- 
ng  and  entering  the  house  of  John  C. 
Seaman,  on   the   night  of  the    17th  of 
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January  last,  with  an  intention  of  stealing 
the  goods  and  chattels  of  the  said  Seaman, 
and  actually  stealing  a  blue  coat  of  the  value 
of  g50,  and  two  silver  watches,  and  divers 
other  articles,  specified  in  the  indictment, 
all  of  the  value  of  §300,  the  property  of 
John  C.  Seaman  and  Henry  Lipkin. 

It  appeared  in  evidence,  that  on  the  night 
laid  in  the  indictment,  the  house  of  Seaman, 
at  the  corner  of  Washington  and  Liberty 
streets,  was  broken  open  by  the  prisoner, 
and  the  goods  laid  in  the  indictment,  stolen 
therefrom.  All  the  goods,  except  one  of  the 
watches,  was  the  sole  property  of  Seaman. 
This  watch  belonged  to  Lipkin. 

The  proof  was  positive,  and  the  examina- 
tion admitted  the  felony. 

Ely  raised  an  objection  to  the  indictment, 
on  the  ground  that  the  ownership  of  the 
goods  alleged  to  have  been  stolen,  was  laid 
in  two  persons  generally,  without  a  separa- 
tion of  interests.  He  insisted  that  the  seve- 
ral interests  of  the  owners,  ought  to  have 
been  distinctly  stated  in  the  indictment; 
otherwise  the  prisoner,  in  case  of  an  acquit- 
tal from  this  charge,  could  not  avail  himself 
of  a  plea  of  auterfois  acquit^  on  a  second 
trial  for  the  same  offence,  the  indictment  for 
which  might  be  conformable  to  the  truth  of 
the  case. 

Maxwell,  contra. 

The  court  decided,  that  as  the  offence 
charged  in  the  indictment  consisted  in 
breaking  and  entering  a  dwelling  house  in 
the  night,  with  a  felonious  intent,  it  was 
not  necessary  to  allege  or  prove,  that  any  lar 
ceny  waa  in  fact  committed.  In  this  case, 
the  indictment  would  have  supported  the 
charge,  without  alie»:ing  that  the  goods  were 
stolen.  The  argument  of  the  counsel  for 
the  prisoner,  therefore,  does  not  apply. 

The  prisoner  was  immediately  found  guil- 
ty, and  on  the  last  day  of  the  term,  senten- 
ced to  the  State-Prison  for  life. 


(grand  larceny.) 
DAVID  M'CULLOLGH'S  CASE. 

Maxwell,  Counsel  for  the  prosecution. 

Simons,  Counsel  for  the  prisoner. 

Where  a  prisoner  steals  an  article  in  another  state, 
and  brings  it  into  the  city  of  New- York,  an  in- 
dictment cannot  be  supported  for  the  offence  in 
this  court ;  but  where  it  is  rendered  in  the 
least  doubtful,  whether  such  taking  was  in  such 
state,  or^  on  the  high  seas^  the  jury,  in  a  clear 
case  of  guilt,  disregarding  technrcal  niceties, 
will  find  the  prisoner  guilty. 
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The  prisoner,  a  young  rnnn  of  decent  ap- 
pearance, ilurinj^  [ha  terniof.fanuary  last, was 
indicted  (or  stealin;^;  a  gold  watch  of  the 
value  of  ^150,  the  pro[)erty  of  Michael  Fash. 

It  appeared,  from  the  testimony  of  Fnsh, 
that  the  prisoner  came  with  him  in  the  Ship 
Cotton  Plant  as  a  cabin  passenger,  from 
Savannah,  in  Georgia,  to  this  city.  Fash,! 
a  short  time  before  the  vessel  sailed,  put  the  | 
watch  in  his  trunk  ;  and,  during  the  pas- 1 
sage,  having  no  occasion  to  examine  the  I 
contents  of  the  trunk,  did  not  miss  the 
vatch  iinfil  his  arrival  in  this  city.  The 
vessel,  at  the  time  she  weighed  anchor  for 
this  city,  was  lying  in  Savannah  river,  and 
within  the  jurisdiction  of  Georgia. 

It  I'urlher  appeared  from  the  examination 
of  the  prisoner,  that  at  the  time  the  vessel 
lay  at  Savannah,  he  did  steal  the  watch  ;  and 
on  his  arrival  in  this  city  put  up  at  the  City- 
Hotel,  [le  offered  to  sell  the  watch  to 
Henry  Young,  of  this  city. 

On  the  production  of  this  testimony,  the 
counsel  lor  the  prisoner  njoved  the  court 
for  his  discharge,  on  the  ground  that  this 
court  had  no  jurisdiction  over  an  offence 
committed  in  Georgia.  He  cited  2  Johns. 
Kep.  477.  479. 

Maxwell,  contra. 

The  court,  after  examining  the  authori- 
ties, charged  the  jury  that  if  they  believed 
the  offence  to  have  been  committed  in 
Georgia,  to  acquit  the  prisoner;  but  if  on 
the  high  seas,  to  find  him  guilty. 

He  was  found  guilty  by  the  jury,  but  his 
sentence  was  suspended. 


(nUISAxNCE.) 

WILLIAM  HAMILTON  and  JAMES  LA- 
THAM'S CASES. 

Rodman,  Counsel  for  the  prosecution. 

The  Dejendants  in  proper  person. 

To  carry  on  and  continue  any  particular  branch 
of  business,  from  which  manifest  danger,  by 
fire,  is  reasonably  apprehended  by  divers  in- 
habitants, in  a  compact  part  of  the  city,  is  a 
nuisance  at  common  law. 

Where  the  decision,  however,  in  a  particular  case 
may  affect  the  interests  of  many  citizens,  exer- 
cising a  particular  branch  of  business,  in  such 
a  city,  the  Jury,  under  the  peculiar  circum- 
stances of  the  case,  will  judge  of  the  law  for 
themselves. 

The  defendants,  during  the  term  of  De- 
cember last,  were  indicted  for  a  nuisance  at 
common  law,  in  keeping  a  shop  or  building 


in  Stone-street,  rmd  exercising,  and  continu- 
ing to  exercise  therein,  the  carpenter's  busi- 
ness, to  the  great  danger  of  divers  the  in- 
habitants of  this  city. 

It  appeared  in  evidence,  that  the  defend- 
ants, who  were  [)roved  to  be  two  colotired 
men,  of  sober,  industrious  hnbits,  had  occu- 
[)ied,  since  the  first  day  of  May  last,  an  old 
wooden  building,  in  a  ruinous  situation,  in 
Stone-street,  for  a  carpenter's  shoj).  There 
was  also  considerable  lumber,  used  in  their 
business,  in  and  about  the  buildinL^  Contiyu- 
ous  to,  and  within  a  short  distance  from  this 
building,  there  are  a  number  of  buildings, 
of  great  value,  adjoining  to  others.  Being 
in  a  very  compact  part  of  the  city,  fears 
were  entertained,  by  the  owners,  for  the 
>afety  of  their  houses  :  and  it  appeared,  that 
the  exercise  of  that  particular  branch  of  bu- 
siness, in  that  place,  was  very  dangerous; 
though  no  particular  act  of  negligence,  on 
the  part  of  the  defendants,  a[)pear(  d.  The 
owner  of  the  premises,  occupied  by  the 
defendants,  resided  in  Albany. 

As  no  counsel  was  employed,  Rodman  did 
not  press  a  conviction;  and  the  court  charged 
!he  Jury,  that  the  decision  of  the  question, 
to  the  generality  of  mechanics,  exercising 
this  particular  branch  of  business,  was  in- 
teresting. The  court,  for  this  reason,  ap- 
[jroached  the  subject  with  much  caution. 
Without  expressing  any  opinion  in  the  case, 
the  court  left  to  the  decision  of  the  Jur}', 
this  question  :  Whether  the  exercise  of  the 
business  in  which  the  defendants  were  en- 
gaged, was  more  dangerous,  carried  on  in 
this  particular  place,  than  in  other  places 
within  the  city  ?  The  decision  of  this  ques- 
tion could  not  affect  the  interests  of  those 
engaged  in  this  business,  in  places  less  dan- 
gerous. Should  the  Jury  decide  this  ques- 
tion in  the  affirmative,  the  defendants,  in 
the  opinion  of  the  court,  ought  to  be  found 
guilty  ;  if  not,  they  should  be  acquitted. 

The  Jury  acquitted  the  defendants. 


(forgery.) 
ROBERT  WADE'S  CASE. 
Max^vell,  Counsel  for  the  prosecution. 
Price,  Counsel  for  the  prisoner. 

To  pass  a  false  and  forged  check,  payable  in  notes 
current  at  the  several  banks  in  the  city  of  New- 
York,  is  not  a  forgery  at  common  law,  or  with- 
in the  statute  against  forgery  and  counterfeiting. 

The  prisoner,  during  the  last  term,  was 
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indicted  under  the  statute  for  the  forgery  of 
a  check,  in  the  following  words  and  figures: 

"  Cashier  of  the  Exchange  Bank,  pay  to 
'  or  bearer,  in  notes  current  at  the  seve- 
ral Banks  in  this  city,  fifty  dollars. 

New-York,  olh  day  of  Feb.  1817. 

PHILIP  HONE." 

The  indictment  also  contained  a  count 
for  passing  the  same  check  to  Robert  Jones, 
knowing  it  to  be  forged,  and  the  several 
eounts,  concluded  ''against  the  form  of  the 
statute." 

It  appeared  in  evidence,  that  the  prisoner 
went  to  the  clothing  store  of  Jones,  in  Maid- 
en-Lane, to  purchase  a  coat,  and  passed  the 
check  to  William  Morgan,  who  attended  the 
store,  alleging  that  he  received  it  from  a 
man  in  New-Jersey.  By  referring  to  Hone, 
it  was  found  that  the  check  was  a  forgery, 
and  the  prisoner  was  taken  to  the  police. 

On  his  examination,  he  stated  that  he 
found  the  check  in  Wall-street. 

From  the  testimony  of  Hone,  it  appeared 
that  the  check  was  a  forgery,  and  that  he 
had  no  account  at  the  Exchange  Bank. 

No  evidence  was  introduced  concerning 
the  forgery  of  the  check  ;  and  the  jury,  after 
the  arguments  of  the  counsel  and  the  charge 
of  the  court,  found  the  defendant  guilty  of  a 
misdemeanor  at  common  law,  on  the  count 
for  passing  the  check. 

Price  afterwards  moved  in  arrest  of  judg- 
ment, and  contended,  that  the  oifence  of 
passing  counterfeit  money  was  not  embraced 
within  the  definition  of  forgery  at  common 
law,  but  was  first  created  by  statute.  That' 
statute  was  enacted  to  remedy  the  mischief 
of  circulating  forged  paper  or  notes,  which 
before  that  time  were  unknown  to  the  com- 
mon law,  and  not  embraced  in  its  provisions. 
Since,  therefore,  it  was  conceded  that  th- 
offence  of  which  the  defendant  had  been 
convicted  did  not  fall  within  the  provisions 
of  the  statute,  because  the  check  was  not 
payable  in  money,  he,  surely,  could  not  be 
held  guilty  of  a  misdemeanor  for  the  com- 
mission of  that  which  the  common  law  could 
never  have  contemplated. 

The  counsel  cited  to  the  cou.  t  the  several 
Wefinitions  of  forgery  at  common  law,  from 
several  elementary  writers,  and  also  read 
from  3  Coke's  Inst.  168,  and  6  Johns.  Rep. 
320,  in  support  of  his  argument. 

The  court  seemed,  at  first,  inclined  to 
t  the  opinion  that  the  offence  was  a  misde- 

r" — " 
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the  definition  of  forgeryj  and  ordered  the 
defendant  to  be  remanded,  and  the  case  to 
lie  over  for  consideration. 

On  the  last  day  of  this  term,  Price  re- 
newed his  application,  and  Maxwell,  the 
district  attorney,  admitted  that  the  prisoner 
was  entitled  to  his  discharge  from  the  con- 
viction, but  moved  that  he  be  again  commit- 
ted, until  his  case  could  be  laid  before  the 
grand  jury,  for  a  fraud  in  obtaining  goods 
by  false  pretences. 

He  was  discharged,  on  giving  security 
for  his  appearance  at  the  next  term,  to  an- 
swer that  charge. 


(forgery.) 
SOLOMON   REYNOLDS   and  ELIHU 
DICKISON,  al.  did.  CHAMPLAIN. 
Maxwell,  Counsel  for  the  prosecution. 
Simons,  Counsel  for  the  prisoner. 

Where  two,  in  concert,  pass  a  counterfeit  bill, 
and  endeavour  to  escape,  and  in  their  seve- 
ral examinations  give  contradictory  and  un- 
satisfactory accounts  of  such  possession,  these 
are  strong;  circumstances  of  guilt. 
During  the  term  of  January  last  the  prison- 
ers were  indicted  tor  the  forgery  of  a  ^20 
bill  on  the  Merchants'  Bank,  in  the  city  of 
I  New-York,  and  for  passing  the  same  to  Jo- 
seph Thompson,  knowing  it  to  be  forged. 

It  appeared  in  evidence,  that  the  prison- 
ers came,  together,  on  new-year's  night,  at 
about  twelve  o'clock,  to  the  oyster-cellar  of 
Thompson,  a  black,  and  called  for  a  fowl, 
and  ate  the  same.    Reynolds  then  delivered 
the  bill  laid  in  the  indictment  to  Thompson 
for  change  ;  and  both  the  prisoners,  on  an 
inquiry  made  by  Thompson,  declared  the 
bill  good.     He  then  gave  the  change  to 
Reynolds,  and  sent  out  his  boy  to  inquire 
!  whether  the  bill  was  good?  Before  the  boy 
!  returned  both  the  prisoners  went  off ;  and 
i  as  soon  as  Thompson  had  ascertained  the 
bill  was  bad,  he  went  in  search  of  the  pri- 
soners, and,  when  he  was  about  overtaking 
}  them,  they  fied. 

i  In  the  examination  of  the  prisoners,  se* 
verally  taken  in  the  police,  they  charge  each 
other  with  passing  the  bill,  and  give  no 
satisfactory  account  of  the  possession  there- 
of. 

Some  other  testimony  was  introduced, 
showing,  that  Reynolds  had  been  in  com- 
pany with  a  stranger  from  Canada,  from 

I  whom,  as  was  alleged,  he  had  money ; 

jbut  nothing  clear  on  this  point  was  proved, 
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and  we,  therefore,  do  not  consider  it  ma- 
terial. 

His  honour  the  Mayor,  after  adverting  to 
the  circumstances  in  this  case  in  relation  to 
the  passini;  the  bill,  charged  the  jury,  that 
if  they  believed,  from  those  circumstances, 
in  connexion  with  the  examination  of  the 
prisoners,  that  at  the  time  they  passed  the 
bill  they  believed  it  to  be  counterfeit,  it 
would  be  the  duly  of  the  jury  to  find  them 
guilty  ;  otherwise,  to  acquit  them. 

The  prisoners  were  found  guilty,  and 
sentenced  to  the  state-prison  seven  years 
each. 


SUMMARY. 

(grand  larceny.) 

Eliza  Jackson.,  for  stealing  a  quantity  of 
clothins:,  the  property  of  Elizabeth  King,  of 
the  value  of  $24  80  ; 

Jacob  Johnson,  for  stealing;  divers  articles 
of  Jewellery,  of  the  value  of  the  pro- 
perty of  George  Bower,  and  a  piece  of 
flannel,  the  property  of  David  R.  Lambert ; 

Jacob  Simuions.,  for  stealing  a  surtout  coal 
and  a  quantity  of  segars,  the  property  of 
Edward  Mead  ; 

John  M'Coinb.,  George  Hopping,  and 
James  Yeomans,  for  stealing  a  quantity 
of  combs,  knives  and  spectacles,  the  pro- 
perty of  Richard  Duryee  and  Conielius 
Heyer ; 

Sarah  Ann  Graham,  for  stealing  a  gold 
watch,  of  the  value  of  ^30,  the  property  of 
James  Trevit ; 

James  Campbell  and  Robert  Kyle,  for 
cutting  away  and  stealing  a  Jib-sail  from 


the  bowsprit  of  the  sloop  Aurora,  in  this 
city,  the  property  of  Charles  M'Carty  ; 

John  Clark  and  Ezekiel  Murdon,  for 
stealing  a  ()uadrant  and  divers  articles  of 
clothing  from  the  cabin  of  a  sloop,  the  pro- 
perty of  Benjamin  Moore  and  William 
Stone  ; 

Thomas  R'catly,  for  stealing  two  watches 
and  a  sum  in  specie,  the  j)roperty  of  David 
Dunham  ; 

Jacob  Johnson,  for  stealing  a  piece  of 
flannel,  the  property  of  David  R.  Lambert ; 
and  Thomas  Tillolson,  for  a  similar  offence, 
were  each  indicted,  tried,  and  found  guil- 
ty of  this  offence:  and  Jackson,  John- 
son, (first-named,)  M'Comb,  Hopping, 
Yeomans,  and  Graham,  were  sentenced  to 
the  state-prison  for  five  years  each,  and  the 
remainder,  except  Campbell,  Kyle  and 
Keatley,  for  three  years  and  a  day  each. 

(petit  larceny.) 
Stephen  Pegall,  James  Dovglas,  Spencer 
Gray,  John  Day,  Patrick  H urley,  Eliza  Gar- 
rison and  Sylvia  Anderson,  John  Williams^ 
Lurton  Dusenbury,J ohn  DeH'  ert  andF ran- 
cis  M'-Ewen,  Jane  Patterson,  Farley  Ham- 
mond, Francis  Thompson,  Isaac  Lee,  and 
John  Paul,  were  each  indicted,  tried  and 
found  guilty  of  this  oflence  ;  and  Thompson, 
De  Haert,  M'Ewen,  and  Dusenbury,  were 
sentenced  to  the  penitentiary  eighteen 
months  each;  Gray  and  Patterson  nine 
months  each ;  and  the  remainder  for  six 
months  each. 


During  this  term,  no  cause  of  magnitudci 
except  that  of  Sargeant  and  others,  was  tra- 
versed :  the  calendar  was  small. 
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AT  a  COURT  of  GENERAL  SESSIONS 
of  the  Peace,  holden  in  and  for  the  Citj 
and  County  of  New- York,  at  the  City- 
Hall  of  the  said  City,  onMondaij,  the  7th 
day  of  ApriU  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seven- 
teen— 

PRESENT, 

The  Honourable 

JACOB  RADCLIFF,  Mcnjor, 


JOHN  B.  COLES,  and 


lermen. 


JONAS  MAPES, 

GRAND  JURORS. 
William  L.  Vandervoort,  Foreman. 
Samuel  Martix,         Johx  G.  Cooke, 
JoHx  CoRGAiV,  John  Youxgs, 

Johx  Wilsox,  Preserved  Fish, 

Joseph  S.  Braixerd,  James  Drake, 
Gershom  Smith,         Abraham  Bogert, 
Daxiel  Sullivax,       Johx  Bulkley, 
Hexrv  Lavertv,       Andrew  Ogdex, 
Lewis  Hartmax,        Alexander  Falls, 
Oliver  H.  Higks,     Moses  Judah. 


(libel.) 

WfLLL\M  C0LE-\L\N'S  CASE. 

3Lvxwell  and  J.  C.  P.  Sampsox,  Counsel 
for  the  prosecution. 

Defendant  in  pro.  per.  and  Ppjce,  Coun- 
sel for  the  defendant. 

Malice  is  essential  to  support  a  criminal  prosecu- 
tion for  a  libel ;  and,  although  the  implication  of 
malice  is,  prima  facie^  supposed  from  the  pub- 
lication of  libellous  matter,  yet  the  defendant 
may  rebut  such  implication,  by  showing  that 
such  publication  was  not  made  maliciously. 

Where  a  publication  in  a  public  newspaper/upon 
■which  a  prosecution  for  a  libel  was' founded, 
contained  the  charges  of  kidnapping  and  cruelty.^ 
against  the  prosecutor,  and  a  postscript  was 
added,  retracting  the  first,  but  reiterating  the 
second  charge,  and  the  defendant,  on  the  trial, 
proved  certain  acts  committed  by  the  prosecu- 
tor, though  not  precisely  as  L.id  m  the  publica- 
tion, but  sufficient  to  support  the  charge  of  cru- 
elty in  general,  it  was  held  that  the  whole  must 
be  taken  together,  the  latter  as  doing  away  the 
former;  and  that,  as  to  the  charge  of  cruelty, 
should  the  jury  believe  the  facts  detailed  in  the 
testimony  sufficient  to  support  that  charge,  it 
would  be  their  duty  to  acquit  the  defendant. 

The  defendant,  the  editor  of  the  Evening 


Post,  was  indicted  for  a  libel  published  in 
that  paper,  of  and  concerning  John  C.  Hat- 
field, on  the  4tb  day  of  November  last,  in 
the  words  and  figures  following : 

"  Kidnapping  and  cruelty. — The  following 
brutal  transaction  took  place  the  day  before 
yesterday,  in  this  city  :  the  particulars  are 
left  with  us  in  writing,  supported  by  a  re- 
spectable name. 

"  About  3  o'clock  on  Saturday  afternoon,  a 
man  by  the  name  of  John  C.  Hatfield,  came 
from  Eiizabelhtown,  in  a  boat,  to  this  city, 
and  taking  his  stand  at  the  Whitehall-slip, 
accompanied  by  two  of  the  city  marshals, 
waited  for  the  arrival  of  the  ferry-boat.  As 
soon  as  she  came  into  the  dock,  he  instantly 
boarded  her,  and  knocked  down  a  free  black 
man,  named  Cato,  who  officiated  as  ferry- 
man, and  with  the  assistance  of  the  two  offi- 
cers, tied  his  hands  behind  him,  and  thon 
proceeded  by  violence  to  force  him  out  of 
the  boat,  round  to  the  other  side  of  the  slip, 
'  where  his  own  boat  was  lying,  into  the  hold 
of  which  he  plunged  iiim,  head  foremost, 
like  a  dead  di-g,  from  the  wharf,  jumped  on 
board,  fastened  down  the  hatches,  and  made 
immediate  sail  for  Elizabethtown-point, 
There  were  many  people  on  the  Battery, 
who,  seeing  the  black  man  forced  along,  all 
covered  over  with  blood,  vvowld,  probably, 
have  interfered,  but  the  appearance  of  the 
two  officers,  giving  the  transaction  the  com- 
plexion of  being  done  by  authority,  de- 
terred them. 

"  It  seems  this  Hatfield,  some  years  since, 
purchased  Cato  from  his  master  in  this  state, 
and  took  him  with  him  to  New- Jersey, 
where  he  received  his  services  for  between 
five  and  six  years  ;  when  Cato  was  informed 
that  Hatfield  had  no  claim  to  him,  nor  his 
former  master  neither,  for  that  by  a  law  of 
this  state  the  selling  him  out  of  the  state 
gave  him  his  freedom.  Of  this  he  acquaint- 
ed Hatfield,  and  left  him.  He  then  came  to 
this  city,  and  engaged  last  spring  as  a  ferry- 
man ;  he  took  charge  of  one  of  the  Elizabeth- 
town  boats,  being  regarded  as  a  very  hon- 
est, sober  man,  and  perfectly  competent  to 
his  business.  The  question  of  his  freedom, 
after  being  examined  into  bv  Hatfield,  was' 
given  up,  he  declaring  himself  satisfied. 
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"  P.  S.  Since  the  above  was  in  type,  our 
informant  lias  called  again  to  inlonn  us  that 
Hatlicld  acted  under  a  warrant  IVom  the 
governor  of  New-Jersey,  l)acked  by  our 
own  executive,  and  seized  Calo  on  a  char^^e 
of  felony,  the  grand  jury  of  New-Jersey 
havnig  found  a  bill  against  him  for  stealinir 
his  rcife^  who  stands  precisely  in  the  same' 
situation  with  himself,  having  become  a  free 
ivom.in,  in  consequence  of  being  sold  out  of 
the  st^Jle.  This  gives  the  transaction  a  some- 
wb.Ht  dilferent,  though  1  do  not  think  a  more 
favourable  complexion,  except  as  to  the  ofli- 
cers  who  assisted,  for  to  commit  an  act  of 
cruelty ,  uiider  the  colour  of  law,  is  only  to 
add  another  and  a  heavier  thong  to  the  la-li 
of  oppression  and  injustice/' 

Maxwell,  afler  opiitiing  the  cause  on  be- 
ha'fof  the  prosecution  to  the  jury,  read  the 
above  article  from  the  Cvening  Post  of  the 
4th  ol  November;  and  the  defendant  admit- 
ting the  publication,  the  prosecution  was 
rested. 

■J'he  defendant  in  opening  the  cause  to  the 
jury,  in  the  unexpected  absence  of  hi>.  senior 
AuiiSi'l,  stated,  that  to  sui  port  a  criminal 
prosecution  for  a  libel,  it  was  incumberit  on, 
the  prosecutor  to  show  that  the  publication! 
was  made  maliciously.  As  m  a  prosecution  for 
theft,  it  was  necessary  to  show  a  felonious 
intent,  so  malice  was  the  very  essence  of  a 
prosecution  tor  a  libel.  Should  it  moreover 
appear,  that  the  facts,  stated  as  the  alleged 
libel,  were  substantially  true,  then,  by  the 
statute,  (2  Vo.',.  N.  K.  L.  p.  533.)  the  de- 
fendant would  be  entitled  to  a  verdict  of 
acquittal. 

As  it  respected  the  cbarge  o(  kidnapping, 
the  defendant  stated,  that  he  should  insist  in 
his  defence  that  the  postscript,  accompany- 
ing the  publication,  compleiely  retracted 
that  charge,  and  that  therefore  it  was  not  in 
issue.    And  that  for  the  purpose  of  repel- 
ling the  allegation  of  malice,  as  applicable  to 
the  other  charge  in  the  indictment,  he  should  i 
call  a  witness  to  explain  the  whole  circum- 1 
stances,  under  which  the  alleged  libel  was  I 
published,  and  should  then  show  certain  actsj 
committed  by  the  defendant,  amounting  in' 
substance  to  those  stated  in  the  paper  read 
to  the  jury. 

Joseph  Curtis  was  then  called  as  a  wit- 
ness on  behalf  of  the  defendant,  to  prove, 
that  previous  to  the  time  in  which  the  above 
article  appeared  in  the  Evening  Post,  from 
certain  representations  made  to  him^  he  fur- 


nished the  defendant  wiih  the  matter  in 
writing,  from  which  the  publication  in  (jue-- 
lion  was  made,  and  that  the  j)uhlicatioii 
corresponded,  in  substance,  wilh  the  matter 
so  furnished. 

Maxwell  objected  to  this  evidence,  on 
the  ground  that  the  defendant,  by  the  publi- 
cation of  the  libel,  had  assumed  the  whole 
responsibility  thereto  attached  :  and  that  as 
malice  was  necessarily  implied  in  the 
charge  of  kidnapping,  the  defendant  should 
be  precluded  from  rebutting  this  implication, 
by  testimony  of  the  nature  then  oftered. 

The  detendant,  denying  that  the  kidrjap- 
ping  was  in  issue,  argued  to  the  coinl,  that 
there  was  a  manifest  distinction  in  law,  be- 
tween a  private  action  for  a  libel,  to  reco- 
ver damages,  and  a  criminal  prosecution  for 
the  same  ollencc.  In  the  former  case,  the  de- 
fendant must  be  answerable  for  consecjuen- 
ces,  and  should  not  shield  himself  by  alleg- 
ing no  njalice  :  not  so  in  the  latter ;  lor  jjere, 
malice  must  be  expressly  proved,  (»n  the 
part  of  the  prosecution.  But  the  evidence 
offered,  was  calculated  to  do  away  all  inten- 
tion of  malice  on  the  part  of  the  defendant. 

The  court  decided  that  the  testimony  was 
admissible  ;  at  any  rate,  in  extenuation  of 
the  offence.  With  regard  to  the  distinc- 
tion taken  by  the  defendant,  (above  stated,) 
the  court  did  not  deem  it  necessary  to  give 
an  opinion. 

Curtis  stated  in  his  testimony,  that  he  was 
chairman  to  the  Manumission  Society  in 
this  city  ;  and  that  information  came  to  him 
from  two  or  three  respectable  persons,  in 
relation  to  the  seizure  of  Cato  Richards,  a 
coloured  man,  by  Hatfield.  Two  of  the  in- 
formants made  an  alBdavit  of  the  circum- 
stances under  which  such  seizure  was  made, 
in  the  police  office,  which  the  witness  show- 
ed to  the  defendant,  which  he,  merely  put 
in  order  for  publication  in  the  shape  in 
which  it  afterwards  appeared.  All  the  facts 
stated  in  that  publication,  were  communi- 
cated by  the  witness  to  the  defendant ;  but 
a  short  time  afterwards,  and  before  the  paper 
came  out,  learning  that  Hatfield,  in  the 
seizure,  acted  under  a  warrant  from  the 
Governor  of  this  state,  the  witness  gave  in- 
formation of  this  fact  to  the  defendant,  upon 
which  the  postscript  was  added. 

The  defendant  then  called  a  number  of 
witnesses,  who  proved  that  Cato  Richards, 
in  the  beginning  of  November  last,  was  en- 
gaged on  board  a  ferryboat  belonging  to 
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Cornelius  Vanderbilt,  plying  between  this 
city  and  Staten  Island.  On  the  arrival  of 
this  boat  at  Whitehall,  Hatfield,  who  bad 
another  ferryboat,  in  which  he  came  from 
Elizabethtown,  in  New-Jersey,  came  on 
board  Vanderbilt's  boat,  and  collared  Cato, 
and  pushed  him  down  backwards  on  the  stern 
sheets  of  the  boat,  with  violence,  and  tied 
his  hands  behind  him.  Two  of  the  police 
officers,  who,  with  Hatfield,  had  watched  on 
the  wharf  for  the  arrival  of  the  boat  in  which 
Cato  came,  being  called  by  Hatfield,  assist- 
ed him;  after  which  Cato  went  with  them, 
on  board  of  Hatfield's  boat. 

Matthezi;  Stevenson,  one  of  the  witnesses 
on  behalf  of  the  defendant,  stated,  that  he 
saw  Cato  on  his  way  from  Vanderbilt's  boat, 
to  that  of  Hatfield,  and  he,  the  witness,  then 
thought  that  he  saw  Cato  spit  blood  :  he  was 
taken  on  board  very  roughly  by  Hatfield, 
who  in  fc-rcing  Cato  into  the  hold,  he  thought, 
stamped  on  his  hand,  which  was  on  the 
combing,  and  otherwise  treated  him  with 
cruelty.  Two  other  witnesses,  swore  to 
the  employment  of  unnecessary  violence,  in 
executini,'  the  warrant. 

The  defendant  having  rested  on  this  evi- 
dence, Maxwell  introduced  a  warrant,  sign- 
ed by  the  Governor  Ci  this  state,  dated  on 
the  2d  November  last,  directed  to  the  con- 
stables and  marshals  of  this  state,  reciting  a 
request  from  the  Governor  of  New-Jersey, 
in  pursuance  of  the  constitution  of  the  Uni- 
ted States,  to  have  Cato  Richards,  deliver 
ed  up  as  a  fugitive  from  Justice  in  the  lat- 
ter state,  on  a  charge  of  felony,  and  direct- 
ing the  officers  aforesaid,  to  assist  in  the  ap- 
prehension and  delivery  of  the  said  Cato. 

On  behalf  of  the  prosecution,  in  relation 
to  the  charge  of  cruelty,  Hatfield,  Cato,  and 
the  officers  were  sworn,  and  denied  that  I 
there  was  any  other  violence  used,  than 
what  was  necessary  as  a  measure  of  pre- 1 
caution,  to  prevent  his  escape.    That  after, 
Cato  left  the  boat  in  which  he  was  taken,  I 
he  proceeded  voluntarily  to  the  other,  and  I 
was  treated  with  some  liquor  on  the  way,  | 
by  Hatfield  or  some  one  in  his  company. 
Instead  of  being  thrown  into  the  hold  by 
Hatfield,  Cato  went  into  the  hold  himself, 
at  which  time,  Hatfield  was  not  even  on 
board.    Cato  was  kept  in  the  hold,  until 
the  boat  arrived  near  the  Jersey  shore, 
when  he  was  sutiered  to  come  out. 

From  tlie  subsequent  testimony  it  appear- 
ed, that  Cato  formerly  resided  in  First-street 


in  this  city,  and  was  purchased  by  Hatfield, 
and  carried  into  the  state  of  New- Jersey. 
The  wite  of  Cato  was  also  purchased  in 
i  this  city,    a  number  of  years  ago,  and 
j  carried  into  that  state.    After  staying  a 
I  number  of  years  with  Hatfield,  Cato,  being 
informed  that  he  w^as  free,  left  the  service 
of  Hatfield  and  came  to  this  city.    He  after- 
wards went  to  New-Jersey,  and  induced  his 
wife  to  leave  the  service  of  Hatfield,  and 
she  took  away  her  bed,  and  the  clothes 
which  her  child  wore,  and  came  with  Cato 
to  this  city. 

To  regain  possession  of  his  property,  Hat- 
field complained  to  the  Grand  Jury  in  New- 
Jersey  against  Cato,  for  stealing  the  woman 
and  the  other  property;  on  which  an  appli- 
cation was  made  to  the  Governor  of  New- 
Jersey,  who  granted  the  requisite  applica- 
tion to  the  Governor  of  this  state,  upon  which 
the  warrant  on  which  Cato  was  seized  was 
issued. 

It  further  appeared,  that  Hatfield  carried 
Cato  to  New-Jersey,  by  virtue  of  the  war- 
rant, and  confined  him  in  jail,  when  Hatfield 
told  him,  that  unless  he  would  serve  him  for 
four  years,  he  would  put  him  in  the  state 
prison  for  five  years,  and  that  he,  Cato, 
might  take  his  choice..  Whereupon  Cato 
chose  to  serve  Hatfield  four  years  longer, 
and  executed  a  writing  binding  himself  for 
I  that  period. 

I  After  the  evidence  was  closed,  the  defend- 
I  ant  insisted  to  the  court  and  jury,  that,  in  a 
I  criminal  prosecution  for  a  libel,  it  must  ap- 
pear that  the  publication  was  made  with  a 
malicious  intent.  Should  this  essential  in- 
gredient be  wanting,  on  the  part  of  the  pro- 
secution, it  would  be  as  much  impossible  to 
sustain  the  charge,  as  in  larceny  to  produce 
a  conviction,  without  showing  that  the  pri- 
soner perpetrated  the  offence  feloniously. 
In  both  cases  the  offence  consists  in  the  in- 
tention, which  is  the  only  and  sure  criterion 
of  guilt  or  innocence. 

But  in  this  case,  from  the  evidence  pro- 
duced on  the  part  of  the  defendant,  it  clearly 
appears  that  the  publication  was  made  with- 
out malice.  The  information  on  which  the 
publication  was  founded,  was  from  a  re- 
spectable source,  and  was  believed  authentic. 
The  prosecutor  was  a  perfect  stranger  to  the 
defendant,  who  could  not  have  been  actuated 
by  any  private  resentment;  and  the  only 
object  of  the  publication,  was  to  excite  the 
public  feeling  against  one  wh©  was  believed 
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to  be  guilty  ol  a  flagrant  oulraiio,  against  tbe 
liberty  of  an  unprotecled  individual.  The 
charge  ot  kidnapping  is  completely  done 
away  b}''  the  postscript  uliich  accompanies 
it;  the  one  is  insej)arable  from  the  other, 
and  explanatory  thereof;  and  the  defendant 
had  hoped,  that  the  public  [)rosecutor  would 
have  ingenuously  abandoned  that  charge  in 
the  indictment,  which,  in  the  publication, 
carries  its  own  retraction. 

The  true  and  only  (pinstion  in  the  case  is, 
whether  the  seizure  of  Cato  by  the  prose- 
cutor, was  attended  by  acts  of  unnecessary 
cruelty  on  his  part.  And  here  it  ij  not  ne- 
cessary that  those  acts  should  be  proved  [»re- 
cisely  as  laid  in  the  publication.  'J'he  u;ra- 
Tumcn  complained  of  in  the  publication,  for 
which  alone  the  defemlant  is  answerable, 
is,  that  an  undue  degree  of  cruelty  was  ex- 
ercised in  the  seizure.  If  this  allegation 
has  been  substantially  proved,  it  is  suHicient. 

The  testimony  adduced  on  belirdf  of  tluj 
detendant,  clearly  and  positively  shows,  that 
cruelty  was  exercised  by  Hatlkld,  while  the 
testimony  on  his  side,  on  that  ])oint,  is  ol  a 
negative  nature,  and,  therefore,  is  greatly 
overbalanced  by  that  on  the  other  side. 
*  The  detendant  further  contended,  that 
Ilattield  had  no  right,  even  with  the  warrant 
which  had  been  produced,  to  seize  Cato  and 
carry  him  out  of  the  city.  I^y  being  pur- 
chased and  transported  iVom  this  state,  to 
which  he  originally  belonge.'',  into  the  state 
of  New-Jersey,  Cato  thereby  acquired  his 
title  to  freedom,  and  his  wile,  for  the  same 
reason,  stood  precisely  in  the  same  situation. 
(2  Vol.  N.  R.  L.  p.  208,  sect.  24.)  To  make 
application  to  the  Governor  of  New-Jersey, 
under  a  pretence  that  Cato  was  guilty  of  a 
felony  in  stealing  his  wife,  who  was  then 
already  free,  together  with  the  trilling  arti- 
cles which  were  hers,  and  under  such  pre- 
tence to  obtain  a  warrant  backed  by  the 
executive  of  this  state,  was  a  flagrant  abuse 
of  justice ;  and  the  subsequent  conduct  of 
Haifield,  in  seizing  Cato  in  this  city  and 
forcing  him  on  board  the  boat,  as  disclosed 
in  the  testimony  on  both  sides,  was  infamous 
in  the  extreme. 

The  defendant  concluded  by  saying,  that 
he  believed  the  jury  would  justify  him  in  de- 
claring, that  he  considered  the  conduct  of 
Haifield,  in  this  transaction,  as  base,  cruel, 
infamous,  and  that  he  the  defendant  enter- 
tained so  hearty  an  abhorrence  of  an  outrage 
of  this  description,  that,  on  the  same  grounds, ' 


should  such  a  case  again  be  presented,  in 
the  same  shape,  he  should  not  hesitate  tu 
mnke  a  similar  publication  to-morrow. 

Price,  in  nu  impressive  address  to  the 
jury,  adverted  to  the  detlnition  of  a  libel 
by  Hamilton,  adopted  by  the  supreme  court ; 
(3  John.  Cases,  Case  of  the  Vtoplc  v.  Cros- 
iLcll ;)  That  a  libel  was  *'  a  censorious  or  ridi- 
culiijg  writing,  picture,  or  sign,  made  with  a 
mischievcius  and  malicious  intent,  towards 
government,  magistrates,  or  individuals," 
The  counsel  contended  that  the  publication, 
laid  in  the  indictment,  was  made  without 
malice,  and  from  good  and  justifiable  motives. 

Maxwell  candidly  admitted,  that  in  this 
publication  the  defendant  was  not  actuated 
by  any  particular  malice  against  Hatfield  ; 
but  that  malice  was  to  be  inferred  from  the 
act  of  publi:?hing  the  charge  of  kidnapping, 
which  is  made  a  felony  by  the  statute. 

The  postscript  accomj)any ing  the  publi- 
cation, was  rather  an  aggravation  than  a  re- 
Iractiiin  of  the  olTence  ;  for  while  the  de- 
fendant professes  to  state  and  explain  facts, 
in  the  postscript,  not  embraced  in  the  body 
of  the  publication,  he  expres>ly  affixes  an 
equal  degree  of  [)ublic  odium  on  Hatfield, 
as  he  had  done  in  ihe  principal  publication. 

The  counsel  contended,  that  it  was  the 
duty  of  the  defendant,  when  he  found  the 
information  on  which  the  charge  of  kidnap- 
ping was  founded  incorrect,  to  have  sup- 
pressed the  piece  entirely ;  and  that  the 
manner  in  which  that  charge  was  explained 
in  the  postscript,  and  the  other  reiterated, 
was  indicative  of  malice. 

Nor  did  the  counsel  admit,  that  the  testi- 
mony would  warrant  an  exculpation  of  the 
defendant  from  the  charge  of  cruelty,  con- 
tained in  the  publication  against  Hatfield. 
On  this  head,  he  particularly  adverted  to 
the  mode  pointed  out  in  the  paper,  in  which 
Cato  was  thrown  into  the  hold  ;  and  con- 
tended, that  no  part  of  the  testimony  war- 
ranted that  particular  allegation. 

His  honour  the  Mayor  observed  to  the 
jury,  that  this  case,  from  its  nature,  was  cal- 
culated to  excite  a  considerable  degree  of 
public  interest;  and  it  deserved  their  seri- 
ous attention,  that  to  constitute  a  libel, 
malice,  as  contended  by  the  defendant,  was 
an  essential  ingredient. 

The  important  question,  therefore,  for  the 
consideration  of  the  jury  is,  whether  this 
publication  was  made  maliciously. 

The  implication  of  malice  is  supposed. 
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irom  the  publication  of  matter,  in  itself  li- 
bellous ;  but  this  implication  may  be  rebut- 
ted by  testimony,  and  the  publication  ex- 
plained. 

There  are  two  charges  against  John  C. 
Hatfield,  in  this  publication,  on  which  the 
public  prosecutor  relies :  kidnapping  and 
cruelty.  In  relation  to  the  first,  it  is  con- 
tended on  behalf  of  the  defendant,  that  the 
charge  is  retracted  in  the  postscript,  publish- 
ed at  the  same  time.  Although,  perhaps,  it 
would  have  been  better  for  the  defendant, 
with  the  information  betore  him,  in  relation 
to  that  charge,  to  have  suppressed  that  part 
entirely,  yet  the  court  is  bound  to  say,  that 
as  the  postscript  accompanies  the  charge,  it 
should  be  taken  by  the  jury  as  explanatory 
thereof:  and,  according  to  the  view  which 
the  court  has  taken  of  the  subject,  we  think 
the  charge  of  kidnapping  substantially  ex- 
plained away.  The  other  charge  against 
Hatfield,  contained  in  this  publication,  is 
cruelty  :  and  on  this  subject  the  defendant 
descends  to  particulars,  wherein  he  endea- 
vours to  explain  wherein  the  cruelty  con- 
sisted. In  one  part  of  the  publication  it  is 
stated,  that  Cato  was  plunged  into  the  hold, 
head  foremost,  like  a  dead  dog.  This  de- 
claration does  not  appear  to  be  justified  by 
any  testimony  introduced;  but  it  will  rest 
with  the  jury  to  say,  whether  this  charge  of 
cruelty,  as  made  in  the  publication,  is  not 
substantially  supported  by  the  testimony  on 
behalf  of  the  detendant. 

On  the  whole,  it  appears  to  the  court, 
that  the  case  resolves  itself  into  the  question, 
Was  this  publication  made  maliciously  ? 
Should  the  jurors  believe  that  it  was  made 
with  a  malicious  intent,  and  that  the  defend- 
ant has  not  sufficiently  explained  it  away, 
it  will  be  their  duty  to  convict;  otherwise, 
to  acquit  the  defendant. 

The  jury,  after  retiring  about  five  minutes, 
I  found  the  defendant  not  guilty. 


(bLLI. -BAITING  DISORDERLY  HOUSE.) 

MOSES  NICHOLS'  CASE. 
Maxwell,  Counsel  for  the  prosecution. 
SiMoxs,  Counsel  fo^'  the  defendant. 

It  seems,  that  frequent  collections  of  disorderly 
persons  near  the  house  of  him  who  keeps  an  ani- 
mal for  bull-baiting,  do  not  render  the  house 
disorderly. 

The  defendant  was  indicted  for  two  mis- 
demeanors :  in  keeping  a  female  Urus,  for 
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the  purpose  of  bull- baiting,  and  also  for 
keeping  a  disorderly  house. 

It  appeared  i>om  the  testimony  of  John 
Stewart,  that  he  lives  about  a  half  mile  from 
the  defendant,  who  lives  in,  or  near.  Love- 
lane  ;  and  that  during  the  month  of  Februa- 
ry, as  the  witness  was  passing  along  the 
public  highway,  a  large  mob,  some  of  which 
were  on  horseback,  and  others  with  dogs, 
were  pursuing  a  temale  Urus,  which  belong- 
ed to  the  detendant.  The  animal  was  torn 
and  mangled  by  the  dogs,  in  a  cruel  man- 
ner, and  was  in  a  gore  of  blood. 

The  witness  further  testified,  that  himself 
and  other  passengers  along  the  highway, 
were  annoyed  and  obstructed,  and  were 
liable  to  be  injured.  He  had  attempted  to 
shoot  the  creature,  but  was  threatened  by 
the  mob. 

No  other  evidence  was  introduced  on  the 
charge  for  keeping  a  disorderly  house,  and 
the  jury,  under  the  direction  of  the  court, 
acquitted  him  on  that  indictment,  and  con- 
victed him  on  the  other. 

The  defendant  was  fined  glOO.  His 
honour  the  Mayor,  on  pronouncing  sentence, 
remarked,  that  the  offence  of  which  the  de- 
fendant had  been  convicted,  was  new  among 
us.  The  practice  was  cruel  and  barbarous 
in  the  extreme,  and  it  was  incumbent  on 
the  court,  to  suppress  it,  on  its  first  appear* 
ances. 


ALEXANDER  CUSCADDEN'S  CASE. 

Maxwell,  Counsel  for  the  Prosecution. 
Price,  Counsel  for  the  Defendant. 

A  grocery  licensed  in  the  city  of  New-York  is  aa 
inn,  or  tavern,  and  to  keep  a  shuffle  board,  and 
permit  persons  to  play  in  such  grocery,  is  an 
offence  against  the  people  of  this  state  by  sta- 
tute." (1  Vol.  N.  R.  L.  p..  173,  sect.  8.) 

The  defendant  was  indicted  for  keeping 
a  disorderly  house,  in  which  he  had,  and  kept, 
a  certain  shulfle  board,  and  cards,  contrary 
to  the  form  of  the  statute ;  and  on  the  trial, 
it  was  proved  by  two  women,  that  the  de- 
fendant kept  a  grocery  at  39  Lombardy- 
street,  in  the  city  of  New-York,  in  wnich 
he  kept  a  shuffle  board,  and  that  he  was  in 
the  habit  of  harbouring  their  husbands,  whom 
the  women  had  often  found  playing  at  the 
shuffle  board  at  unseasonable  hours. 

Price  contended,  to  the  court  and  jury, 
that  groceries  licensed  in  this  city,  are  not 
inns  or  taverns  within  the  meaning  of  the 
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act;  and  (hat  the  offence  lai(]  in  the  indict- 
ment, as  proved,  was  not  wilhin  llie  statute, 
because  it  did  not  appear,  that  ihe  shu/lle 
board  was  kept  and  used  lor  tlie  purpose  ol 
•jambling. 

Maxwell,  contra. 

His  honour  the  Mayor  expressed  the  opi- 
nion of  the  court  very  decidedly,  that  a 
licensed  grocery,  in  this  city,  was  an  inn  or 
tavern  in  contemplation  of  the  statute,  and 
that  to  keep  a  shuflle  board  in  such  grocery, 
whether  gamblinf^,  or  ])layinK  lor  money, 
was  permitted  ornot,  was  in  direct  violation 
of  the  statute. 

He  was  found  guilty  by  the  jury,  and  sen- 
tenced to  pay  a  line  ol"        and  costs. 

(fraud — coNsriiiAcv — Fon(;r.Rv.) 

JOSEPH  HEATH'S  CASES. 

Maxwkll,  Counsel  for  the  proaecvtion.  j 
GARur.MKi;  and  Mitciicll,  Couhsd for  the 
dcfcnihint. 

A  conspiracy  to  obtain  sjoods  by  false  pretence^, 
cannot  be  supported  a£rain?t  a  deCcndant,  on  iJie 
ground,  mere!} ,  that  in  his  examination  in  llie  , 
police,  he  alleged  that  a  man  living  with  the 
person  in  vvhose  name  the  goods  had  been  frau- 
dulently obtained  by  the  defendant,  had  told  the  j 
defendant  to  i^o  and  oblahi  siicfi  goods. 

That  which  in  an  examination  appears  to  be  a ' 
mere  excuse,  framed  by  the  detendant  for  his 
conduct  in  a  fraudulent  trai.iaction,  can  never 
i.u{»pnrt  a  material  allegation  in  an  iDdictment, 
which  requires  positive  proof. 

The  forgery  of  an  order  for  the  delivery  of  goods,  I 
against  a  person  who,  by  reason  of  a  legal  disa-  i 
bility,  would  not  have  been  liable  on  such  order,  [ 
had  it,  in  truth,  been  genuine,  is  within  the  sta-  j 
tute.  j 

I 

During  the  last  term,  the  defendant  was! 
indicted  for  conspiring  with  divers  persons, ! 
unknown  to  the  grand  jurors,  to  obtain  di- 1 
vers  goods,  of  and  from  Jacob  Biningerj 
and  Abraham  Bininger,  by  false  pretences.  | 
and  that  afterwards,  in  pursuance  of  such  ■ 
conspiracy,  the  defendant  did  actually  ob- 1 
tain  from  the  said  Biningers,  a  gallon  of  j 
brandy,  and  other  articles,  specified  in  the  | 
indictment,  by  pretending  that  he  had  been  i 
sent  by  a  Mrs.  Whitehouse,  of  Park  Place,  I 
for  the  said  goods,  k,c.  ;  and  during  this  term,  i 
he  was  indicted  for  the  forgery  of  an  order  I 
on  Henry  Ten  Broeck,  in  favour  of  Eliza  j 
H.  Wells,  for  the  delivery  of  goods.  The  | 
order  was  in  this  form :  ' 


I  Mr.  Ten  Rrrteck  will  oblige  Mrs.  Wells, 
with  the  followiric;  articles: 

2  Pieces  of  Irish  linen, 

18  Yards  Lutestring  ribbon, 
4  Yards  cambrick, 
G  Yards  crape, 

3  Black  silk  handkerchiefs, 
1  Yard  linen  cambrick, 

1  Yard  comb  mu-slin, 
3  pair  silk  gloves. 
Yonkers,  March  31st,  1017. 

ELIZA  WELLS.'' 
There  was  another  indictment  against 
him,  for  obtaining  (he  same  goods  by  false 
pretences,  against  the  peace  of  the  people, 
Lc. 

It  appeared  in  evidence,  on  the  traverse 
of  the  first  mentioned  indictnient,  that  the 
defendant  came  to  the  store  of  xMessrs.  Bin- 
inger, and,  in  a  hesitating  manner,  inquired 
for  the  several  articles  laid  in  the  indict- 
ment, among  which  he  called  for  three 
fiounds  of  tea,  for  a  Mrs.  Whitehouse,  of 
Park  Place.  As  this  was  a  greater  quanti- 
ty of  tea,  than  the  lady  had  been  in  the 
habit  of  getting  at  the  store,  the  clerk  was 
suspicious,  and  asked  the  defendant  if  he 
was  not  mistaken  in  the  (piantity,  and  told 
him,  that  he  had  better  return  to  the  lady, 
and  inquire  how  much  tea  she  wanted. 
The  defer)dant  went  out,  and  shortly  return- 
ed, and  said  that  he  had  made  a  mistake, 
tor  slie  wanted  only  a  pound.  This,  with  the 
other  articles,  was  then  delivered;  and  the 
clerk  followied  the  defendant  until  he  |)ass- 
ed  by  the  residence  of  Mrs.  Whitehouse, 
when  the  clerk,  by  the  direction  of  his  prin- 
cipal, had  the  defendant  arrested,  and  the 
goods  taken  out  of  his  possession. 

It  appeared  further,  that  the  defendant 
did  not  know  Mrs.  Whitehouse  or  her  resi- 
dence, and  in  his  examination  in  the  police, 
stated,  among  other  things,  that  in  walking 
along  the  street,  be  met  a  man  who  lived, 
or  had  lived,  at  Mrs.  Whitehouse's,  which 
man  told  him  to  go  to  the  Bvnngers  and 
get  the  goods. 

Mitchell  contended,  that  the  defendant 
could  not  be  found  guilty  of  a  conspiracy, 
because  no  proof  of  that  offence  had  been 
produced.  There  was  no  evidence  in  this 
case,  that  two  or  more  persons  had  combin- 
ed, for  any  purpose  whatsoever;  and  the 
admission  of  the  defendant  in  his  examina- 
tion, concerning  the  directions  of  the  slran-  ' 
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ger  iti  the  street,  could  not  possibly  amount 
to  a  conspiracy. 

His  honour  the  Mayor,  without  recurring 
to  the  indictment,  charged  the  jury,  that 
the  offence  of  which  the  defendant  was  in- 
dicted, was,  substantially,  for  a  fraud,  in 
obtaining  goods  by  false  pretences. 

In  principle,  the  offence  fell  within  that 
class  of  cases,  wherein  persons,  either  by 
personating  others,  or  by  representing  them- 
selves to  be  in  particular  situations,  obtain- 
ed property,  which,  without  such  represen- 
tation, they  would  have  been  unable  to 
obtain. 

The  jury  found  the  defendant  guilty  of  a 
fraud. 

On  the  last  day  of  the  term,  Gardinier 
moved  in  arrest  of  judgment,  and  for  a  new 
trial,  contending,  1.  That  the  indictment 
for  a  fraud  could  not  be  supported,  because 
the  indictment  was  not  under  the  statute, 
but  merely  concluded  contra  pacem. 

2.  The  indictment  itself,  as  for  a  conspi- 
racy, was  insufficient. 

3.  There  was  no  evidence  to  support  the 
charge  of  a  conspiracy,  which  consists  in 
the  confederacy  of  two  or  more  persons  for 
an  unlawful  purpose.  The  only  proof  on 
the  subject  of  a  conspiracy,  was  that  alle- 
gation of  the  defendant,  which  appeared  in 
the  examination  concerning  what  the  man 
told  the  defendant  in  the  street.  This  must 
be  considered  by  every  person,  merely  in 
the  light  of  an  excuse. 

Maxwell,  contra. 

His  honour  the  Mayor  observed  in  his  de- 
cision, that  it  did  not  occur  to  him  on  the 
trial,  that  the  indictment  was  merely  at  com- 
mon law,  and  he  did  think,  on  that  occa- 
sion, that  die  proof  appeared  to  be  insufficient 
to  sustain  the  charge  of  a  conspiracy.  Len- 
der the  impression  that  the  indictment  was 
under  the  statute  for  obtaining  goods  by  {ahe 
pretences,  he  had  directed  the  jury  to  find 
the  defendant  guilty  on  that  charge.  It 
was  a  material  allegation  in  the  indictment, 
that  the  defendant  conspired  K-ith  others : 
and,  in  the  opinion  of  the  court,  that  allega- 
tion could  not  be  supported  by  that  in  the 
examination,  which  appears  to  have  been 
framed  by  the  defendant,  merely  as  an 
excuse.  The  court,  therefore,  directed  a 
new  trial. 

Maxwell  entered  a  7iolle  prosequi  on  the 
indictment,  and  the  defendant  was  acquit- 
ted. 
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It  appeared,  on  the  traverse  of  the  two 
last  mentioned  indictments,  that,  on  the  31st 
of  March  last,  the  prisoner  came  to  the  store 
of  Ten  Broeck,  in  this  city,  and  presented 
the  order;  at  the  same  time  representing, 
that  a  son  of  Mrs.  Wells  having  died,  in  the 
absence  of  her  husband,  she  wanted  a  suit 
of  mourning  for  the  occasion.  He  gave,  ap- 
parently, so  correct  and  circumstantial  an 
account  of  the  situation  of  Mrs.  Wells,  and 
her  family,  that  Ten  Broeck  did  not  hesitate 
to  deliver  the  goods.  Among  other  things, 
the  prisoner  represented  that  he  was  in  a 
hurry,  as  he  had  to  go  twenty-five  miles  in 
returning. 

It  appeared  further,  that  the  prisoner,  the 
same  day,  obtained,  in  the  name  of  Mrs. 
Cadwallader  D.  Colden,  several  hats,  and 
a  quantity  of  ribands  of  Margaret  Banks, 
representing  himself  as  the  servant  of  Mr. 
Colden. 

After  the  introduction  of  this  testimony, 
Gardinier  contended  to  the  court,  that  the 
prisoner  ought  to  be  acquitted,  on  two 
grounds : 

1.  The  order  contained  in  the  indictment, 
does  not  come  within  the  statute  as  an  or- 
der for  the  delivery  of  goods.  It  is  a  mere 
request  in  writing. 

2.  This  order  is  proved  to  have  been 
lorged  on  a  feme  covert^  who  could  not 
legally  enter  into  a  contract  of  this  nature. 
And  it  was  contended,  that  when  the  two 
grounds  were  combined,  a  solid  defence  of 
the  prisoner,  at  law,  was  formed. 

Maxwell,  after  reading  the  section  of  the 
statute,  (1  Vol.  R.  L.  p.  405,  sect.  1,)  con- 
tended, that  the  statute  was  broad  and  ex- 
tensive, and  fully  embraced  the  order  in  the 
indictment. 

The  intention  was  to  defraud;  and  whe- 
ther the  forgery  was  committed  on  a  feme 
covert  or  not,  was  wholly  immaterial.  The 
object  was  effected,  and  the  mischief  against 
which  the  statute  was  designed  to  guard, 
was  accomplished. 

The  court  overruled  the  objections  raised 
by  the  counsel  for  the  prisoner,  and  he  was 
immediately  found  guilty  by  the  jury.  By 
consent,  the  same  evidence  was  taken  by  the 
jury  without  examining  the  witnesses,  and 
the  prisoner  was  immediately  found  guilty  on 
the  charge  of  obtaining  goods  by  false  pre- 
tences. 

He  was  sentenced  to  the  State  Prison  ten 
years. 
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(forger  V  COUNTERFEITING.) 

ICIIABOD  B.  WARD'S  CASE. 

Maxwell,  Counsel  for  the  prosecution. 
PiiicE  and  FiioiNix,  Counsel  for  the  pri- 
soner, 

A  man  who  is  erij^aged  with  others  in  passing 
counterfeit  money,  tliough  arrested  by  an  arti- 
fice, is  not,  therefore,  tfie  less  guilty. 

Felons  cannot,  with  safety^  }>lace  confidence  in 
each  other. 

The  prisoner  was  indicted  for  forgery,  in 
having  in  his  possession,  with  an  intention  of 
passing,  one  and  one  glO  counterfeit  bill 
on  Ihe^Merchant's  Bank  in  this  city,  and  a 
g3  bill  on  the  Faterson  Bank,  and  for  hav- 
ing the  same  bills  in  his  possession,  with  an 
intention  of  passnig  them. 

It  appeared  in  evidence,  that  previous  to 
the  12th  of  February  last,  a  man  by  the 
name  of  John  J^urroughs,  who  had  fled  from 
Philadelphia  as  a  fugitive  from  justice,  came  ; 
to  this  cily,  and  was  arrested  by  the  police,  i 
Under  the  expectation  of  favour,  he  was  ! 
willing  to  discover  to  the  police  his  accom- 
plices in  crime,  and  actually  wrote  a  letter  | 
as  a  lure  to  the  prisoner,  then  in  New-Jersey,  | 
to  induce  him  to  come  to  No.  25  Thomas- 
street  in  this  city,  at  a  particular  day,  and 
bring  with  him  a  quantity  of  counterfeit 
money.    This  letter,  however,  was  never 
sent;  and  Jacob  Hays,  from  information  re-  i 
ceived,  the  nature  of  whicli  did  not  particu- ; 
larly  appear,  on  the  12th  of  February,  ar-  \ 
rested  the  prisoner  near  the  park.    A  con-  ' 
siderable  quantity  of  counterfeit  money  was 
found  in  his  possession,  and  he  was  com-  \ 
mitted  for  trial.  | 

From  the  questions  put  to  the  witnesses  | 
on  the  behalf  of  the  prosecution,  on  their! 
cross-examination,  it  appeared  that  the  j 
counsel  wished  to  show  that  an  artifice  bad  ' 
been  resorted  to  oii  the  part  of  the  police, ' 
to  induce  the  prisoner  to  come  to  the  city,  I 
for  the  purpose  of  arresting  him ;  but  the  ; 
nature  of  this  artifice  did  not  appear. 

It  appeared  from  the  examination  of  the 
prisoner,  that  the  counterfeit  money  found 
in  his  possession,  was  left  with  him  by  Bur- 
roughs, and  that  Burroughs  afterwards  had 
a  conversation  with  him,  and  requested  him 
to  bring  the  money  to  No.  25  Thomas-street, 
for  the  purpose  of  selling  the  same  to  a  man 
who  would  give  §25  for  a  hundred.  That 
he  came  to  this  city  for  the  purpose  of  de- 


livering the  money  to  Burroughs,  who  had 
been  arrested  as  before  mentioned. 

It  appeared  that  Burroughs  had  been  de- 
manded by  the  executive  of  Pennsylvania, 
and  delivered  up  as  a  fugitive  from  justice. 
It  further  appeared  by  a  great  number  of 
respectable  witnesses,  that  the  prisoner  was 
a  man  unsuspected  of  crime  in  New-Jersey, 
and  bore  an  excellent  character. 

It  was  strenuously  urged  to  the  jury,  on  be- 
half of  the  prisoner,  that  the  circumstances  in 
this  case,  forbid  the  conclusion  that  the  pri- 
soner had  this  money  in  his  possession,  with 
the  felonious  intent  laid  in  the  indictment. 
It  had  been  in  his  possession  a  long  time,  and 
he  had  not  attempted  to  pass  it.  He  had 
been  decoyed  by  a  stratagem  ifjto  this  city, 
where  he  came  in  search  of  liurroughs, 
merely  to  deliver  it  into  his  hands;  and 
there  is  reason  to  believe,  that  the  police 
was  in'^trumental  in  alluring  him  from  his 
residence  in  New  Jersey,  into  this  city. 
The  counsel  contended,  from  these  circum- 
stances, that  this  was  at  the  least  a  case  of 
doubt,  and  that  the  excellent  character  of 
the  prisoner  entitled  him  to  an  acquittal. 

Maxwell,  in  an  impressive  argument  to 
the  jury,  contended  that  the  prisoner,  what- 
ever may  have  been  his  character  in  New- 
Jeisey.  had  been  concerned  with  a  gang  of 
counterfeiters,  and,  manifestly  came  to 
this  city  for  the  purpose  of  passing  this  mo- 
ney to  Burroughs,  or  some  other  person. 
Whether  an  artifice  had  been  resorted  to  or 
not,  to  draw  the  prisoner  from  his  retreat, 
was  immaterial,  and  furnishes  no  excuse  ; 
for,  should  the  jury  believe,  from  the  facts 
and  circumstances  in  this  case,  that  the  pri- 
soner brought  the  counterfeit  money  from 
New-Jersey,  to  pass  it  to  Burroughs,  or  to 
sell  it  to  any  other  person,  the  jury  must 
convict  the  prisoner. 

His  honour  the  Mayor,  in  his  charge  to 
the  jury,  stated  the  circumstances  in  the 
case  operating  in  favour  of,  and  against  the 
prisoner,  and  concluded  by  saying,  that  if 
the  jury  believed,  that  the  intention  of  the 
prisoner  in  coming  to  this  city,  was  merely 
to  deliver  the  money  to  Burroughs,  from 
whom  he  received  it,  and  that  he  was  not 
otherwise  concerned,  it  would  be  their  duty 
to  acquit  him ;  but,  on  the  other  hand, 
should  the  jury  believe  that  the  prisoner  in- 
tended to  pass  this  money,  to  Burroughs,  or 
any  other  person,  for  the  purpose  of  having 
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it  put  in  circulation,  it  would  be  their  duty 
to  find  him  guilty. 

The  prisoner  was  found  guilty,  and  re- 
foinmended  by  the  jury  to  mercy.  His 
sentence  was  suspended,  and  we  under- 
stand he  has  been  pardoned. 


GENERAL  ANTHONY  MORALE'S 
CASE. 

Maxwell,  Counsel  for  the  Prosecution, 
Price,  Counsel  for  the  Prisoner, 

A  great  man  may  do  a  little  thing. 

The  prisoner  is  a  foreigner;  and  during 
the  trial  and  on  receivins;  sentence,  he  re- 
presented himself  to  be  an  officer  of  high 
rank  in  the  Dutch  army.  He  was  tried  on 
two  indictments  tor  forgery :  in  forging  a 
check  on  the  Manhattan  Company  for  §15, 
in  favour  of  David  Anderson,  and  passing  it 
to  Francis  Le  Forest,  and  for  passing  a  coun- 
terfeit bill  of  §10,  on  the  Mechanic's  Bank, 
to  the  same  person. 

It  appeared  from  the  testimony,  that  on 
the  22d  Feb.  last,  the  prisoner  applied  to 
Le  Forest,  a  barber,  to  lend  him  §1  to  pay 
for  board.  Le  Forest  hesitated  ;  whereupon 
the  prisoner  showed  the  other  the  check, 
told  him  it  was  good,  and,  finally,  passed  it 
to  Le  Forest  as  a  pledge  for  6.s.  6d.  the  dif- 
ference between  what  the  prisoner  betore 
owed  Le  Forest  and  the  dollar.  The  pri- 
soner was  to  pay  Le  Forest  in  a  few  days, 
but  before  the  time  had  elapsed,  it  was  ascer- 
tained that  the  check  was  a  forgery.  Le 
Forest,  in  presence  of  John  B.  Sauvage, 
called  on  the  prisoner,  who  at  first  denied 
the  forgery  of  the  check,  but,  in  the  course 
of  the  iiUerview,  admitted  that  he  drew  the 
check. 

The  proof  on  the  other  indictment  was 
full  as  conclusive. 

When  brought  up  on  the  last  day  of  the 
term,  the  prisoner  addressed  the  court,  pray- 
ing to  have  his  sentence  suspended  until  the 
next  term,  for  the  purpose  of  procuring  ma- 
terial testimony  from  Philadelphia.  He  al- 
leged, that  it  was  absurd  to  suppose  that  an 
officer  of  his  rank  should  be  guilty  of  passing 
the  check  for  such  a  trifle,  for  the  purpose 
of  fraud. 

He  was  sentenced  seven  years  to  the 
^tate  Prison. 


RECORDER.  ^7 

(coining  COUNTERFEITfNO.) 

DEMUS  D.  WEAVER,  ISAAC  CHAM- 
BERLAIN, and  WILLIAM  THOMP- 
SON'S CASES. 

Maxv%ell,  Counsel  for  the  Prosecution, 
Dr.  Graham,  B.  Gardenier,  and  Price^ 
Counsel  for  the  Prisoners, 

Where  a  man  is  indicted  for  having  in  his  pos- 
session, with  an  intention  of  passing,  a  counter- 
feit bill,  the  public  prosecutor,  for  the  purpose 
of  showing  such  intention,  will  be  permitted  to 
prove,  that  at  the  time  the  prisoner  was  arrested 
by  the  police  officers,  he  was  engaged,  with 
others,  in  coining  false  money. 

It  seems,  however,  that  the  possession  of  a  single 
counterfeit  bill,  unaccompanied  by  any  circum- 
stances tending  to  show  the  intention  of  passing 
it,  except  being  engaged  in  a  distinct  species  of 
crime,  will  be  insufficient  to  produce  a  convic- 
tion. 

Weaver  was  indicted  for  having  in  pos- 
session, with  an  intention  of  passing,  a  coun- 
terfeit bill  of  $50,  on  the  Manhattan  Bank, 
and  the  three  prisoners  were  indicted  under 
the  sixth  section  of  the  statute,  (R»  L.  p.  406, 
sect.  5  and  6,)  for  forging  and  counterfeiting, 
and  having  in  possession  with  the  intention  of 
passing,  one  counterfeit  Spanish  dollar,  and 
I  several  American  coined  23  cent  pieces. 

It  appeared  from  the  testimony  of  Jacob 
Hays,  on  the  traverse  of  the  indictment 
against  Weaver,  that  about  ten  o'clock  at 
night,  on  the  20th  of  March,  several  of  the 
police  officers  broke  open  a  chamber  door  in 
the  house  of  Silent  Graves,  at  the  corner  of 
Henry  and  Market  streets,  and  found  Cham- 
berlain and  Thompson  in  the  room,  and  the 
other  prisoner  hanging  at  the  window  by  his 
arms.  The  officers  drew  him  into  the  house, 
and  found  in  his  possession  the  bill  laid  in 
the  indictment,  and  several  coined  counter- 
feit 25  cent  pieces. 

Maxwell  offered  to  show,  that  at  this  time 
the  prisoner,  with  the  others,  was  concerned 
in  that  room  in  coining  false  money.  He 
offered  this  testimony  as  a  strong  circum- 
stance to  show  the  quo  animo. 

Price  objected  to  the  evidence,  on  the 
ground  that  the  offence  of  coining  false  mo- 
ney, and  having  counterfeit  bank  bills  in 
possession,  with  an  intention  of  passing  them, 
were  distinct  offences,  and,  therefore,  the 
quo  animo  could  not  be  shown  by  such  tes* 
timony. 

The  court  decided  the  question  in  favour 
of  the  prosecution.    It  was  then  proved,  on 
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behalf  of  the  prosecution,  that  the  officers 
found  a  fire  in  the  room,  a  ladle  for  mellinu 
metal,  some  of  which  had  run  on,  and  under, 
the  hearth.  On  a  cl<  se  search,  there  was 
found,  in  a  knot-hole  in  the  floor,  a  die  or 
mould  for  casting  Spanish  dollars,  the  im- 
pression of  which  was  very  exact:  and  ai 
the  time  it  was  drawn  forth  from  under  thf 
floor,  it  was  hot.  A  number  of  other  inge- 
nious implements  for  coining  were  ff)UiKl, 
and  the  pieces  appeared  to  have  been  made 
from  a  metal  or  mixture  of  metals  consider- 
ably harder  than  pewter,  but  of  little  sound. 
Weaver,  before  he  was  taken,  threw  several 
of  the  25  cent  pieces  from  his  possession  in- 
to the  street  on  the  pavement  below. 

It  clearly  appeared  that  this  was  but  a  first 
trial,  and  that  the  scheme  was  detected  in 
its  inception. 

Alter  the  evidence  had  closed,  his  honour 
the  Mayor  charged  the  jury,  that  it  appearec! 
from  the  evidence,  that  the  prisoner  was  a 
principal  in  business  of  a  dilTerent  concern 
than  that  laid  in  the  indictmefit,  and  that, 
on  the  whole,  the  court  considered  the  tes- 
timony too  slight  to  warrant  a  conviction. 

He  was  acquitted. 

From  the  testimony  on  the  trial  against 
Uie  three  prisoners,  it  further  appeared,  that 
Weaver,  having  left  his  wife,  the  daughter 
of  Chamberlain,  one  of  the  prisoners,  put  up 
at  this  house,  and  occupied  the  room  in 
fvhich  the  arrest  took  place  The  two  pri- 
soners came  to  see  him,  and  it  appeared  that 
he  was  exhibiting  a  specimen  of  his  skill  to 
his  visiters,  to  induce  them  to  become  con- 
cerned in  the  business. 

Some  testimony  of  the  previous  good  cha- 
racter of  Chamberlain  and  Thompson  was 
shown,  and  after  one  of  the  best  speeche*;  of 
Dr.  Graham,  wherein  he  endeavoured  to  cast 
the  odium  of  the  whole  transaction  on  Wea- 
ver, the  jurors  acquitted  Thompson  and 
Chamberlain,  and  pronounced  the  other 
guilty. 

He  was  sentenced  to  the  State  Prison 
for  life. 


ELIZA  xMILLER  t  JANE  BTBBIN'S 
CASES. 

WTiere  a  young  female  stranger  appears  more 
unfortunate  than  guilty,  the  court  will,  after  her 
acquittal  by  a  jury,  make  arrangements  to  have 
her  conveyed  to  her  friends. 


Youth  and  beauty  excite  pity  towards  a  female, 

in  an  unfortun.ilr  Mtnation  ;  but  juror«  may  be 
often  mistaken  in  the  object  of  their  compassion. 

Both  the  prisoners  were  young,  the 
llsiure,  complexion,  and  countenance  of 
both,  indicated  innocence  in  their  earlier 
days,  and  proclaimed  what  they  might  have 
been  :  and  both  were,  equally,  unfortunate. 

Eliza  Miller,  habited  as  a  young  female 
belongin;^  to  the  society  of  Friends,  was  in- 
troduced to  a  box  in  the  court-room,  which 
is,  alternately,  filled  by  human  beings,  which, 
taken  in  the  aggregate,  compose  a  mass 
more  heterogeneous  than  the  most  ardent 
imagination  can  conceive — 

Gorgon,  and  Hydra,  and  Chimerae  dire.'' 

This  woman,  during  the  last  term,  was 
indicted  for  petit  larceny,  in  stealing  sis 
uowns,  and  divers  rtther  articles  of  women's 
clothing,  the  property  of  Stephen  Mealy. 

It  appeared  in  evidence,  that  the  prisoner 
had  been  lured  from  the  home  of  a  tender 
mother,  named  Ann  Maria  Miller,  of  the 
city  of  Philadelphia,  by  one  in  whom  she, 
the  prisoner,  had  confided  as  a  friend — a 
lover.  He  left  her,  and  she  was  "  Cast 
abandoned  on  the  world*s  wide  stage." 
She  came  to  the  house  of  the  genllemaa 
above  namecJ,  as  the  owner  of  the  goods, 
who,  with  a  hospitality  characteristic  of  a 
citizen  of  New-York,  afforded  a  shelter  to 
the  poor,  houseless  wanderer. 

She  staid  several  weeks  in  his  family, 
was  very  industrious  and  circumspect  in  her 
conduct,  and  became  a  companion  to  the 
daughters.  By  some  strange  fatality,  how- 
ever, after  having  been  in  the  habit  of  bor- 
rowing and  wearing  the  gowns  and  other 
dress  of  the  daughters,  she  left  the  house, 
with  the  articles  laid  in  the  indictment  in 
I  her  possession;  but,  from  several  circum- 
stances adduced  in  evidence,  it  appeared 
that  she  was  not  actuated  by  a  felonious 
intent,  and  was  rather  unfortunate  than 
criminal. 

Under  the  peculiar  circumstances  of  the 
case,  the  jury,  under  the  direction  of  the 
court,  did  not  hesitate  in  acquitting  the  pri- 
soner ;  and  it  having  been  suggested  to  the 
j  court,  that  the  mother  had  written  to  this 
j  city,  from  Philadelphia,  for  information  con- 
I  cerning  her  lost  child,  the  court  directed 
I  her  to  be  delivered  to  the  commissioner  of 
I  the  Alms-house,  for  the  purpose  of  having 
'  her  sent  home* 
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Jane  Bibbin  was  indicted  for  petit  larce- 
ny, in  stealing  six  silver  table-spoons,  of  the 
value  of  ^3  each,  the  property  of  Catherine 
King. 

It  clearly  appeared  that  the  prisoner  stole 
the  spoons,  and  carried  them  to  Margaret 
Evans,  and  left  them  in  pawn  for  a  bonnet. 

No  evidence  appearing  in  her  favour,  as 
she  was  a  young  female  in  an  unfortunate 
situation,  she  was  allowed  by  the  court  to 
tell  her  own  story  to  the  jury.  She  related 
to  them,  that  she  came  from  the  country  and 
put  up  with  a  sister,  who  gave  her  the 
spoons  and  sent  her  for  the  bonnet. 

The  jury,  being  compelled  from  the  tes- 
timony in  the  case  to  find  her  guilty,  never- 
theless, by  reason  of  her  youth,  recom- 
mended her  to  mercy. 

She  was  discharged  by  the  court,  and 
before  the  sessions  closed,  was  brought  into 
court,  on  a  charge  for  stealing  after  her  dis- 
charge. 

She  was  sentenced  to  the  Penitentiary 
one  year. 

SUMMARY. 

(grand  larceny.) 

Susan  Johnson,  for  stealing  a  sum  of  mo- 
ney in  gold,  amounting  to  §243,  the  pro- 
perty of  Peter  B.  Blandino; 

John  E.  Hobday,  for  stealing  j^53,50,  in 
silver  coin,  from  on  board  the  schooner 
George,  the  property  of  John  Baxter; 

M^illiam  Mason,  for  stealing  a  quantity  of 
clothes,  and  a  sum  of  money  in  silver  coin, 
the  property  of  Peter  Tyson,  from  on  board 
the  schooner  Mary,  were  each  convicted  of 
this  oft'ence. 

The  sentences  of  Susan  Johnson  and  Ma- 
son were  suspended,  and  the  other  was 
sentenced  to  the  state  prison  three  years 
and  a  day. 

(petit  larceny.) 
Peter  Traphagan,  Edward  Cummings, 
Samuel  Fields,  Timothy  Logan,  John  R. 
Davis,  Stephen  JV.  Williams,  William  King, 
Mary  Davis,  Philip  Sambo,  Henry  Griffin, 
jiin.  Joseph  Baanan,  and  Lydia  Jackson, 
were  each  convicted  of  this  offence,  and  ail 
except  the  last  sentenced  to  the  peniten- 
tiary :  the  four  first  named  for  three  years 
each,  the  fifth  for  two  years,  the  four  follow- 
ing for  one  year  each.  Griffin  for  six  months, 
and  Baanan  for  sixty  days  to  the  same  place, 
and  Jackson  was  fined  six  cents. 


MARINE  COURT. 

BEFORE 

Henv  Wheaton,        i  E  . 
Robert  Swanton,  and  >  t  ^  • 
John  B.  Scott,  ) 
DANIEL  CHEENY  v.  JOHN  R.  LIVING- 
STON. 

Anthon,  Counsel  for  the  plaintiff^. 

Slosson,  Counsel  for  the  defendant. 
During  the  voyage  of  a  letter  of  marque  vessel 
belonging  to  the  United  States,  from  a  port  in 
France  to  New-York,  on  board  of  which  the 
plaintiff  shipped  as  a  seaman,  in  France,  the 
said  vessel  captured  a  prize,  on  board  of  which 
the  plaintiff  was  put  as  one  o  the  prize  crew ; 
which  prize  was  recaptured  by  the  enemy,  and 
the  plaintiff  detained  as  a  prisoner  of  war,  un- 
til the  peace.  The  vessel  on  board  of  which  he 
shipped,  arrived  in  safety.  It  was  held,  in  an 
action  brought  by  the  seaman,  for  his  wages 
during  the  whole  period  of  his  detention,  that 
he  was  entitled  to  recover  wages  only  up  to  the 
time  of  the  arrival  of  the  letter  of  marque  in 
New- York. 

The  following  opinion  in  this  cause  was 
delivered  by  Mr.  Justice  Wheaton  : 

This  is  an  action  of  assumpsit,  in  which 
the  plaintiff  declares,  1.  For  wages  as  a 
seaman  on  board  the  Grdloway,  on  a 
voyage  from  Nantz  to  New-York,  at  45  dol- 
lars per  month,  being  the  highest  rate  of 
wages  at  the  time  in  the  port  of  Nantz. 

2.  For  work  and  labour  as  a  seaman  in  the 
port  of  Nantz,  at  20  dollars  per  month. 

3.  Upon  a  special  count,  (same  as  the  first,) 
with  an  averment  that  the  Galloway  was  a 
letter  of  marque,  and  captured  a  prize  on 
her  said  voyage,  and  put  the  plaintiff  oa 
board  as  one  of  the  prize  crew,  which  prize 
was  recaptured,  and  the  plaintiff  detained  as 
a  prisoner  of  war,  until  the  peace,  and  that 
the  Galloway  arrived  in  safety  in  a  port 
of  the  L^nited  States. 

It  appears  in  evidence,  that  the  Gallo- 
way sailed  on  the  10th  December,  1813, 
i  captured  the  prize  on  board  which  the 
'  plaintiff'  was  put,  on  the  19th  December, 
1813,  and  which  was  recaptured  on  the 
24th,  the  plaintiff  detained  as  a  prisoner  of 
war,  until  the  ratification  of  the  treaty  of 
peace,  and  arrived  here  on  the  10th  June, 
1815,  the  Galloway  having  arrived  at  Cas- 
tine  on  the  9th  April,  1814. 

On  these  facts,  two  questions  were  made 
at  the  bar,  1st,  Whether  the  seaman  was 
entitled  to  his  wages  after  the  recapture  of 
the  prize  taken  by  the  Galloway 2d.  Whe- 
ther be  was  entitled  to  wages  after  the  ar> 
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rival  of  the  Galloway  at  Castine,  up  to  tlie  ; 
time  of  his  own  arrival  in  ihc  United  Stales  ?  j 
Upon  the  first  (juestion,  the  court  have  no 
doubt  that  the  plaintilFs  uaejt  s  did  not  cease 
at  the  recapture  of  the  prize.  Though  it 
was  his  misfortune  to  l)e  separated  Irom  the 
Cialloway,  it  was  her  fortune  to  arrive  sale, 
having  earned  freight,  which  is  the  mother  of 
wages.  Even  had  she  been  captured,  and 
restored,  or  recaptured,  all  the  authorities 
agree,  that  in  a  case  of  a  seaman  hired  by 
the  inonthy  who  is  separated  (without  any 
fault  of  his  own)  from  the  ship,  he  is  enti- 
tled to  wages  for  the  whole  voyage  of  the 
ship. 

VVe  are  therefore  of  the  opinion,  that  the 
only  (juestion  of  doubt  or  difficulty  in  the 
present  case,  is,  as  to  the  wages  from  the 
termination  of  the  voyage,  on  the  9th  of 
April,  1814,  to  the  plaintitrs  arrival  in  the 
United  States,  on  the  10th  of  June,  1815. 

All  the  cases  cited  at  the  bar,  differ  from 
the  present  in  two  material  circumstances." 
1st,  That  the  Galloway  was  an  armed  and 
commissioned  vessel.  2dly,  That  those  I 
were  cases  where  the  vessels,  on  board 
which  the  seamen  had  engaged  to  serve, 
were  captured. 

1,  A  letter  of  marque  has  a  double  cha- 
racter;  that  of  a  merchant  vessel,  and  that 
of  a  vessel  armed  for  the  purposes  of  war. 
In  her  mercantile  character,  the  seamen  are 
entitled  to    wages  for   the-r  services  on 
l)oard.    In  her  military  character,  they  are 
entitled  to  share  in  the  prizes  made  by  her 
during  the  voyage.     As  mariners  and  as 
combatants,  they  are  entitled  to  their  re- 
spective compensation  in  those  capacities, 
^ind  must  run  the  risks  attending  each.  The 
risk  which  the  policy  of  the  maritime  law 
imposes  upon  them  as  marine* a,  is  that  of 
losing  their  wages  in  case  the  ship  is  lost, 
by  capture  or  otherwise.    The  risk  imposed 
Upon  them  by  the  law  of  war  is,  the  peril 
of  war — the  hazard  of  losing  their  lives  and 
liberties.    Qui  commodum  sentit,  sentire  de- 
bet et  onus.     The  seaman  who  enters  on 
board  a  letter  of  marque,  is  sufficiently  com- 
pensated for  his  services  as  a  mariner,  if  he 
T^ceives  wages  for  the  same  time  with  the 


rest  of  the  mariners.  He  cannot  entitle 
himseli  to  more  wages,  in  his  ca|)arily  of  a 
mariner,  on  account  of  an  accid<;nt  happen- 
ing to  him  in  his  capacity  of  a  combatant. 
The  one  is  compensated  by  wages  ;  the 
other,  by  prize  money — and  the  authorities 
cited  by  the  learned  counsel  for  the  plaintiff, 
(for  a  dilferent  purpose,)  show,  that  he  is 
entitled  to  sl»are  in  the  prizes  made  in  the 
whole  coui"se  of  tl)e  voyage,  as  well  subse- 
quent to,  as  before  his  separation  from  the 
vessel. 

2.  In  every  case  cited  at  the  bar,  the 
vessel  on  board  which  the  seamen  had  en- 
gaged to  serve,  was  herself  captured,  and 
they  were  thus  separated  from  her.  But 
in  this  case  the  principal  vessel,  the  Gallo- 
way, arrived  sale  at  her  destined  port; 
whilst  the  accessory^  the  prize,  was  recap- 
tured.   The  seatnan,  in  this  cnse,  was  not 
separated  from  the  ship  by  her  capture. 
He  was  separated  from  her  by  an  accident, 
the  risk  of  which  he  had  agreed  to  run,  in 
his  capacity  of  a  combatant,   and  which 
was  to  be  compensated  by  h''?  chance  of 
sharing  in  the  prizes  made  in  the  course  of 
the  voyage.      Had  the  Galloway  hei-«elf 
been  captured,  and  afterwards  recaptured 
or  restored,  and  the  plaintiff,  in  the  mean 
time,  separated  from  her,  the  case  would 
have  been  that  of  Brooks  v.  Dorr,  et.  al.^  (2 
Mass.  T.  R.  39. ;)  and  we  should  then  have 
been  compelled  to  consider  the  weight  of 
i  the  aut+iority  of  that  case,  and  how  far  it 
is  reconcileable  with  the  adjudications  of 
'  the  high  court  of  admiralty  in  England,  and 
,  the  district  court  of  Pennsylvania.    But  the 
j  peculiar  circumstances  of  the  present  case, 
distinguish  it  from  all  those  which  have  been 
hereti)fore  adjudged,  and  in  the  absence  of 
precedents  applicable  to  its  decision,  we 
are  obliged  to  apply  to  it  those  prmciples 
which  are  suggested  by  analogy  and  natural 
justice. 

Judgment  for  the  plaintiff,  for  his  wages, 
at  20  dollars  per  month,  from  the  25th  July, 
1813,  to  the  lOth  December,  1813,  and  at 
28  dollars  per  month,  from  that  day  to  the 
9th  April,  1814,  deducting  55  dollars  paid 
in  advance. 


THE  NEW-YORK  ' 

CITY-HALL  RECORDER. 

VOL.  II.  For  May ^  1817.  no.  5 


AT  a  COUKT  ot  Gi^NEKAL  SESSIONS 
of  the  Peace,  boMen  in  and  for  the  City 
and  County  of  New- York,  at  the  City- 
Hall  of  the  said  City,  on  Monday,  the  6th 
day  of  May,  in  the  year  of  our  Lord 
thousand  eight  hundred  and  seventeen — 

PRESENT, 

The  Honourable 

JACOB  RADCLIFF,  Mayor, 
PETER  CONREY,  )  , 
JAMES  HOPSOX,  l^^i^^'^'^' 
HUGH  MAXWELL,  District  Attorney. 

Macomb,  Clerk* 
GRAND  JURORS. 
Henry  W.  Bool,  Foreman. 
Wm.  James  Stewart,  George  Buchanan, 
John  Coffin,  John  Greenfield, 

Clement  Moore,  Samuel  B.  Harper, 
Charles  Holt,  John  L.  Fink, 

MORDECAI  HOMAN,  JoHN  WoOD, 

Phineas  Freeman,  Aaron  Sergeant, 
Ephraim  Starr,  James  Bleecker, 
Walter  W.  Heyer,   Jacob  Drake. 

Tuesday,  April  15,  1817. 
(conspiracy.) 
ISAAC  ROGET'S  CASE, 
Indicted  with  ELIAS  BLOIS  and  JEAN 
BAPTISTE  DAULMERY. 
J.  O.  Hoffman,  Emmet,  Fisk,  Dist.  Atty. 
U.  S.  and  Maxwell,  Counsel  for  the  Pro- 
secution. 

Colden  and  Ogden,  Counsel  for  the  Defend- 
ant. 

It  is  a  conspiratry  for  two  or  more  persons  to  con- 
federate together,  to  cause  or  procure  a  vessel, 
not  belonging  to  either,  to  be  sent  from  this 
country  to  a  foreign  port,  and  there  take  on 
board,  for  a  return  cargo,  certain  rubbish,  en- 
closed in  bales  or  boxes,  which,  by  a  cunning 
contrivance  and  artifice,  should  be  passed  at  the 
custom-house,  with  its  mark,  as  and  for  genuine 
goods,  corresponding  in  weight  and  bulk  with 
such  rubbish,  and  that  such  vessel,  with  such 
return  cargo,  should  be  insured,  as  and  for  ge- 
nuine goods,  and  sunk  on  the  high  seas,  for  tlie 
purpose  of  defrauding  the  insurers. 

*  In  the  preceding  numbers  of  this  volume  the 
names  of  the  District  Attorney  and  Clerk  were 
onutted,  through  mistake  of  the  printer. 


Whether  the  act  of  sinking  or  destroying  a  vessel 
at  sea,  by  either  of  the  conspirators,  is,  or  is  not, 
embraced  within  a  statute  of  the  United  States, 
rendering  such  act  a  felony,  is  immaterial :  a 
combination  to  perpetrate  such  act,  is  equally 
culpable  as  a  misdemeanor,  whether  such  statute 
exists  or  not. 

It  is  a  conspiracy  for  two  or  more  persons  to  com- 
bine for  the  ultimate  object  of  defrauding  others, 
or  prejudicing  their  rights ;  whether  the  particu- 
lar act  leading  to  such  object  is  to  be  perpetra- 
ted out  of  the  jurisdiction  of  this  state,  or  whe- 
ther contrary  to  the  statute  or  common  law: 
and,  whether  at  the  time  of  the  trial,  the  other 
conspirators  are  without  the  jurisdiction  of  the 
court  or  not,  the  prosecution  against  one,  origi- 
nally engaged  in  the  conspiracy,  may  be  main- 
tained. 

The  written  examination  of  a  witness  in  a  crimi- 
nal prosecution,  taken  before  a  magistrate,  can- 
not be  read  in  evidence  to  fortify  the  oral  testi- 
mony of  such  witness,  without  producing  the 
magistrate  before  *vhom  such  examination  was 
taken. 

The  defendants  were  indicted  during  the 
last  term,  for  conspirins;  together  on  the  first 
day  of  July,  1816,  at  the  city  of  New- York, 
to  sink  and  destroy  a  certain  vessel  called 
the  schooner  Ocean,  on  a  pretended  voyage 
from  Havre-de-Grace,  in  the  kini(dom  of 
France,  to  some  port  in  South  America  or 
the  United  States,  for  the  purpose  of  de- 
frauding divers  persons  to  the  jurors  un- 
known. The  indictment  contained  ten 
counts,  in  several  of  which  the  further  object 
of  the  conspiracy  was  alleged  to  be,  the  ta- 
king in  at  such  port  in  the  kingdom  of  France, 
for  a  cargo,  certain  rubbish  of  no  value,  en- 
closed in  bales  or  boxes  with  the  custom- 
house mark  thereon,  as  and  for  true  and  ge- 
nuine goods,  and  effecting  insurance  Ihereon, 
to  a  great  amount,  for  the  purpose  of  de- 
frauding the  underwriters. 

Maxveell,  in  the  opening,  spoke  to  this 
effect : 

Gentlemen  of  the  Jur^^, 

This  is  a  prosecution  of  no  ordinary  de- 
gree of  importance.  Isaac  Roget,  now  on 
trial,  is  indicted  with  two  others,  for  con- 
spiring together  to  sink  and  destroy  the 
schooner  Ocean,  on  the  high  seas.  This 
conspiracy  was  carried  into  effect.  The 
facts,  gentlemen,  which  will  be  given  in  evi- 
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dence,  for  the  purpose  of  t  t  iblishing  the 
guilt  of  Ko^^et,  are  numerous  and  somewhat 
complex  ;  but  1  sliall  endeavour,  in  a  brief 
manner,  lo  detail  the  principal  facts,  that 
you  may  with  the  greater  facility  understand 
and  apply  the  testimony,  which  we  shall  in- 
troduce in  the  progress  of  the  cause. 

Early  the  last  spring,  Gentlemen,  Peter 
Favours,  a  Frenchman  by  birth,  and  a  resi- 
dent of  Nobleborough,  in  the  District  of 
Maine,  having  been  for  some  time  then  past 
engaged  in  transporting  spars  and  other  lum- 
ber, from  that  country  to  this  city,  was  ap- 
plied to  by  Blois,  one  of  the  conspirators, 
who  became  acquainted  with  him  in  this 
city,  and  first  made  a  proposition  to  him  to 
induce  him  to  become  engaged  in  the  pro- 
jected voyage,  the  nature  of  which  1  am 
about  to  explain.  The  approach  was  first 
iHade  in  a  guarded,  confidential  manner; 
and  for  the  purpose  of  inducing  Favours  to 
enter  into  the  scheme,  which  he  hesitated 
lo  do,  the  conspirators  made  him  jointly  con- 
cerned in  the  avails  of  the  contemplated  un- 
dertaking. Several  secret  meetings  were 
held,  at  places  which  will  be  pointed  out  in 
the  course  of  the  trial,  and  in  the  month  of 
June,  1816,  a  concert  was  entered  into  be- 
tween Roget,  Blois,  Daulmery,  and  Favours, 
to  carry  into  effect  the  nefarious  scheme 
which  is  the  subject  of  this  indictment.  A 
vessel  called  the  schooner  Ocean,  of  which 
Favours  was  the  male,  aiid  one  Kelso  the 
captain,  was  lo  proceed  on  freight  from  this 
city  to  Havre,  in  the  kingdom  of  France,  in 
which  Kelso  should  continue  the  captain, 
and  Blois,  Daulmery  and  Favours,  should 
go  out  as  passengers.  When  the  vessel 
should  have  arrived  at  Havre,  the  passen- 
gers were  then  to  proceed  to  '^aris,  and  pur- 
chase a  quantity  of  fine  goods,  consisting  ol 
silks,  handkerchiefs,  and  other  articles, 
have  them  packed  in  bales  or  boxes,  and  re- 
gularly entered,  examined,  and  marked,  at 
the  custom-house,  for  transportation.  These 
goods  were  then  to  be  unpacked  in  a  secret 
manner,  and  straw,  sand,  and  other  rubbish, 
corresponding  in  bulk  and  weight,  substitu- 
ted in  lieu  of  the  genuine  goods,  which  were 
to  be  put  in  similar  bales  and  boxes  again, 
passed  and  marked,  and  displaced  as  before, 
until,  by  this  process,  sufficient  false  goods 
should  be  obtained  for  the  cargo.  This 
rubbish  was  then  to  be  transported  to  Havre, 
where,  as  will  appear  in  the  evidence,  the 
Paris  custom-house  mark  procures  a  pass  for 


'goods,  without  a  further  examination.  Tliey 
Were  then  to  be  shipped  on  board,  and  the 
I  vessel  was  to  be  cleared  for,  and  proceed,  to 
1 9ome  port  in  the  United  fetates.    On  her 
return,  she  was  to  be  scuttled  and  sunk  at 
sea,  and,  if  possible,  on  the  coast  of  France. 
Insurance  was  to  be  effected  in  divers  places 
in  this  country,  on  this  vessel  and  her  cargo, 
as  a  cargo  of  genuine  goods  passed  at  the 
cuslom-hou.^e.   Roget,  Blois,  and  Daulmery, 
were  to  have  three  fourths  of  the  avails  of 
the  concern,  and  Favours  and  the  captain 
the  other  fourth  ;  and  the  amount  of  gain 
was  calculated  at  ^10,000  each  share,  ma- 
king, in  the  whole,  g40,000. 

In  pursuance  of  this  conspiracy,  the  ves- 
sel was  procured,  and  sailed  for  Havre  some 
time  during  the  month  of  July  last.  Blois, 
Daulmery,  and  Favours,  w  ho  went  out  in  the 
vessel,  proceeded  to  Paris,  purchased  a  quan- 
tity of  genuine  goods,  and  had  them  regu- 
larly packed  in  bales  or  boxes,  and  passed 
at  the  custom-house,  and  taking  them  in  a 
back  store,  near  the  fish  market  in  Paris, 
took  out  the  goods,  and  subolituted  wood, 
sand,  and  other  rubbish,  corresponding  in 
weight  and  bulk,  and  put  the  genuine  goods 
in  similar  boxes,  and  had  them  again  passed 
at  the  custom-house,  and  again  displaced, 
until  ninety-six  boxes  of  rubbish  were  thus 
prepared  and  transported  to  Havre.  There, 
the  custom-house  mark  at  Paris  being  found 
on  the  boxes,  they  were  shipped  without  a 
further  examination.  The  vessel  sailed 
from  Havre  on  the  19th  of  December  last. 
The  mate  of  the  vessel,  Henry  R.  Wolcott, 
had  not  been  intrusted  with  the  secret  ob- 
ject of  the  expedition,  which  was  unknown 
to  any  one  on  board,  except  the  captain  and 
Favours.  After  several  abortive  attempts 
by  Favours,  to  sink  the  vessel  on  the  coast 
of  France,  which  were  prevented  by  Wol- 
cott, on  the  25th  of  February,  the  former 
succeeded  in  eflfecting  his  object,  while  the 
hands  on  board,  including  Wolcott,  by  a 
preconcert,  had  been  sent  aloft.  The  ves- 
sel at  this  time  was  about  five  hundred  miles 
from  the  Providence  Bahamas.  A  small 
quantity  of  provisions  was  sent  on  board  the 
boat,  and  after  several  days,  the  crew,  con- 
sisting of  seven  persons,  arrived  at  one  of 
the  Bahama  Islands.  Previous  to  the  de- 
struction of  the  vessel,  and  on  the  27th  of 
January,  she  arrived  at  the  Isle  of  May, 
where  Favours  gave  information  to  Roget, 
by  a  letter  sent  by  another  vessel.   On  this 
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information,  Roget,  and  others  concerned,  | 
proceeded  to  effect  insurances  in  different 
places  on  the  vessel  and  goods,  as  and  for 
genuine  goods,  to  a  great  amount. 

Thus  far  this  nefarious  undertaking  had 
succeeded,  and  no  doubt  Roget  and  the 
others  concerned,  were  felicitating  them-  i 
selves  in  the  prospect  of  the  goklen  harvest 
they  were  about  to  reap.    But,  gentlemen,  i 
even  at  this  time,  and  while  the  reward  of 
fraud  and  iniquity  was  but  just  within  the 
reach  of  the  conspirators,  they  knew  not  the 
slippery  foundation  on  which  they  stood. 
This  scheme,  so  artfully  planned,  and  so 
adroitly  managed,  was  then  already  dis- 
closed.   One  of  the  confidents  in  this  dark 
transaction,  who  was  supposed  to  be  in  the 
interest  of  the  concern,  proved  treacherous. 
This  was  a  Frenchman  by  the  name  of  De 
Rosseau.    He  had  been  applied  to  almost 
at  the  commencement  of  the  conspiracy,  by  ; 
Blois,  to  assist  in  the  undertaking ;  and  was  j 
afterwards  instrumental  in  bringing  the  whole  j 
scheme  to  light.    He  gave  information  to  ' 
several  of  the  insurance  offices  in  this  city,  | 
and  wrote  to  Boston,  to  prevent  insurance  | 
from  being  effected  on  the  schooner  Ocean,  j 

These,  gentlemen,  are   the  prominent 
facts.    We  shall  intr-  duce  Favours  and  De  ! 
Rosseau  as  witnesses,  and  fortify  their  state- 1 
ments  by  many  corroborating  circumstances,  j 
If  honesty  and  fair  dealing  are  to  be  cherish-  I 
ed  in  a  commercial  community;  if  the  fair 
character  of  the  American   merchant  is 
*vorthy  of  support  at  home  and  abroad;  if, 
in  fine,  gentlemen,  the  whole  community  is 
concerned  in  the  detection  and  punishment 
of  that  species  of  fraud  and  villany,  which 
aims  at  the  subversion  and  ruin  of  our  com- 
mercial prosperity,  then,  should  the  testi- 
mony warrant  the  conclusion  that  the  de- 
fendant, now  on  trial,  was  engaged  in  this 
conspiracy,  the  prosecution  will  be  entitled 
to  your  verdict. 

Peter  Favours,  (in  French,  Le  Fevre,) 
was  sworn  as  a  witness*  on  behalf  of  the 
prosecution,  and  stated  in  effect  as  follows  : 

I  am  a  Frenchman  by  birth,  and  have 
lived  in  this  country  twenty-five  years.  I 
have  lived  in  Boston,  Cape  Cod,  and  at 
Nobleborough,  in  the  District  of  Maine, 
where  my  family  now  resides.  I  follow  the 


♦  By  request  of  the  counsel  for  the  defendant, 
De  Rosseau,  hereafter  introduced  at  a  witness, 
left  the  court  room. 
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I  seafaring  business ;  T  have  known  Elias 
Blois  about  twelve  months  ;  Isaac  Roget, 
Jean  Baptiste  Daulmery,  and  Jean  Alex- 
ander De  Rosseau,  about  ten  months.  I  firsi 
became  acquainted  with  these  men  in  this 
city,  under  these  circumstances.  Early  ia 
I  the  last  spring  I  came  to  this  city  in  the 
ship  Betsey  of  Nobleboroucjh,  loaded  with 
spars  and  other  lumber,  of  which  vessel  I 
was  mate.  While  the  ship  was  lying  at 
Whitehall,  Elias  Blois  came  on  board  and 
entered  into  conversation  with  me  ;  where- 
in he  said,  that  I  was  a  man  who  deserved 
a  better  employment ;  1  told  him  that  i  was 
well  satisfied  w  ith  my  employment  ;  and, 
after  some  further  conversation,  he  said  he 
had  a  voyage  in  view  of  great  importance, 
but  did  not,  at  that  interview,  inform  me  of 
its  nature.  He  invited  me  to  breakfast, 
and  soon  after  informed  me  that  he  wanted 
a  small  vessel  of  about  one  hundred  and 
fifty  tons  to  charter,  and  offered  me  employ- 
ment therein.  Understanding  that  the  ob- 
ject was  to  charter  a  vessel  to  France,  and 
having  a  brother  in  that  country,  with  whom 
1  had  business  to  transact,  I  was  the  rather 
induced  to  listen  to  the  proposition. 

When  I  returned  to  Nobleborough,  I  found 
that  in  my  absence,  a  letter  came  from  my 
brother  in  France,  and  I  was  anxious  to  go. 
I  came  again  to  this  city  in  the  schooner 
Ocean,  of  which  Moses  Kelso  was  captain, 
and  myself  the  mate.  On  our  arrival,  Blois 
invited  me  to  dine,  and  at  that  time  told  me 
to  refer  the  captain  to  Daulmery,  to  get  a 
freight  for  the  vessel.  The  next  day  I  went 
with  captain  Kelso  to  Daulmery,  when  the 
arrangement  was  made  to  send  the  vessel 
on  freight  to  Havre,  and  she  w^as  accord- 
ingly advertised. 

The  first  time  I  saw  Roget,  was  at  Daul- 
mery's  counting-house, in  Pearl-street;  where 
Roget,  Blois,  Daulmery,  and  myself,  only, 
were  present.  We  went  into  a  back  room, 
and  it  was  then  proposed,  and  agreed  by, 
and  among  the  whole,  that  Roget,  Biois, 
and  Daulmery  were  to  have  three  shares, 
and  the  captain  and  myself  the  other  share 
in  the  projected  voyage.  It  was  proposed 
and  agreed  on,  to  purchase  thirty  casks  of 
potash  and  some  logwood  as  freight,  and  to 
get  as  much  other  freight  as  possible. 

The  object  of  the  voyage,  as  then  ex- 
pressed and  agreed  on,  was,  that  the  ves- 
sel, when  freighted,  should  proceed  to 
Havre,  and  a  brother  of  Roget  in  that  coun- 
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try,  was  to  become  actively  engaged  and 
lurnish  money,  for  the  i-urpose  ol  purchas- 
ing a  (juantily  of  silks  ar)d  other  ailicles, 
which  should  be  put  up  in  the  usual  man- 
ner, in  hales  and  boxes,  and  marked  at  the 
custom-house,  which  goods  should  be  taken 
out  and  false  goods  put  in  their  place.  Alter 
thus  procuring  a  cargo,  the  vessel  was  to  be 
sunk  on  her  return  hotjie,  (or  the  [lurpose  o( 
deriving  a  benefit  from  insurances  to  be  ef- 
fected. 

The  next  meeting  was  appointed  at  the 
house  of  the  mother  of  Daulnu  ry,  at  the  vil- 
lage of  Greenwich,  about  a  niile  and  a  hall 
out  of  the  city,  towards  the  state-prison.  1 
think  the  time  of  meeting  was  on  Sunday, 
and  when  1  arrived,  I  found  Iloget,  Blois, 
and  Daulmery  in  the  garden,  sitting  on  the 
grass.  They  appeared  to  be  very  glad  to 
see  me,  and  Roget,  in  particular,  inquired 
what  progress  I  made  in  loading  the  vessel. 
While  there,  I  asked  Koget  for  100,  which 
he  brought  me  the  next  day  on  board  ihc 
vessel.  The  object  of  the  voyage  at  Ihis 
meeting  was  again  discussed,  and  under- 
stood by  all  present,  and  we  joined  hands 
in  parting. 

The  next  meeting  was  appointed  by 
Blois,  to  be  held  at  his  house,  at  the  cornej 
of  Chapel  and  Duane-strt  ets,  where  I  found 
Blois  and  Daulmery.  After  brcaktast  Daul- 
mery retired,  and  a  short  time  after,  an  old 
gentleman,  named  De  Kosseau,  came,  whom 
Blois  introduced  to  me  as  an  old  captain  of 
his,  whom  he  wanted  to  go  in  the  Ocean  as 
a  passenger  to  France,  and  work  his  pas- 
sage. After  this,  Blois  told  me  that  De 
Rosseau  was  to  sail  to  Bordeaux  in  the  Re- 
becca, and  return  in  the  Ocean,  for  the  pur- 
pose of  doing  the  deed  as  he  had  once  done 
before. 

Shortly  after  the  meeting  at  Daulmery's, 
I  informed  the  captain  of  the  secret  object  I 
of  the  voyage,  and  of  the  share  we  were  to  j 
have.    He  agreed  immediately  to  the  pro- 1 
posad.  I 

At  the  meeting  at  the  house  of  Blois,  I  j 
was  introduced  to  a  Frenchman  by  the 
name  of  Sauvignac,  whom  Blois  told  me  he 
was  anxious  should  be  concerned  ;  for,  that 
Roget  fell  short  of  funds,  which  Sauvignac 
could  furnish.  Blois  further  told  me,  that 
he  did  not  wish  Roget  to  know  that  Sauvig- 
nac was  engaged  in  the  concern. 

The  vessel  sailed  some  time  in  July,  and 
Blois  and  Sauvignac  came  en  board  at 


Sandy-Hook,  and  the  second  day  after  ne 
sailed,  Daulmery  came  on  board  in  a  small 
boat  from  this  city.  These  went  out  as 
(passengers  in  the  vessel.  We  had  forly-five 
days  passage  to  Havre;  where,  after  stay- 
ing four  days  at  ^  tavern,  where  we  all 
boarded,  Blois  and  myself  took  stage  for 
Paris,  passing  in  our  route  through  Kouen, 
Boulogne,  and  Calais.  We  Daulmery 
at  Havre,  and  when  we  arrived  at  Paris 
found  him  there.  After  waiting  seviral 
days  for  the  arrival  ol  Roget's  brother,  he 
at  length  came.  A  short  time  after  this, 
Dauln)ery  purchased  a  cjuantily  of  silks  and 
shawls,  uhich  were  brought  to  his  lodgings. 
About  thirty-seven  bales  of  these  goods 
were  put  up  and  carried  to  the  custom- 
house, inspected  and  marked.  'J'he  bales 
were  then  taken  to  a  back  room  in  a  store 
near  the  fish  market,  where  Daulmery, 
I  Blois,  Sauvignac,  and  one  Le  Clare  were 
[engaged  about  six  weeks  in  unpacking  the 
j  bales,  and  putting  therein  rubbish,  consisting 
I  of  wood,  paper,  stones,  straw,  and  sand; 
j  answermg  in  weight  and  bulk  with  the  ge- 
nuine goods,  which  were  again  put  in  similar 
j  boxes,  and  again  inspected  and  marked  at 
the  custom-house,  until,  from  the  goods,  they 
had  prepared  for  transportation  ninety- 
seven  bales  or  boxes  of  rubbish,  on  which 
the  covers  and  stamps  of  the  custom-house 
were  nicely  replaced.  The  genuine  goods 
were  then  sent  to  Bordeaux,  and  the  rubbish 
to  Havre,  consigned  to  I'ourette,  Wells, 
kCo. 

When  they  first  began  to  pack  and  shift 
the  goods,  1  was  obliged  to  go  to  Calais  on 
business.  Blois  told  me  that  they  had  ta- 
ken into  the  concern  Le  Clare  and  Le  Mer- 
cie  ;  for  the  purpose  of  assisting  in  the  pro- 
ject with  funds.  He  gave  me  twenty  double 
louis  d'ors  to  buy  a  large  boat,  for  the  pur- 
pose of  saving  ourselves  when  the  vessel 
should  be  sunk.  According  to  his  directions, 
I  procured  a  large  clinker  built  boat,  of  nine- 
teen feet  keel,  having  two  masts,  a  bowsprit, 
and  three  sails.  At  Havre  he  also  gave  me 
a  memorandum  in  writing,  containing  the 
address  of  Messrs.  Bonnet  4*  fUs^  40 
rue  James,  Bordeaux^''^  for  the  purpose, 
as  he  said,  that,  should  the  vessel  be  sunk  on 
the  coast  of  France,  as  was  expected,  I 
might  call  on  that  house  for  assistance  or 
supplies. 

We  sailed  from  Havre  on  the  19th  of  De- 
cember, bound  to  Boston,  with  seven  per- 
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slons  on  boarti.  I  came  as  a  passenger,  and 
one  Henry  Wolcott  was  the  mate,  who  had 
no  knowledge  of  the  plan  for  sinking  the  ves- 
sel. The  first  night  after  we  sailed,  we  clear- 
ed Cape  Barfleur,  and  the  next  night  there 
came  on  a  very  heavy  squall  of  wind.  While 
all  hands  were  engaged  at  work  forward, 
the  captain  told  me  to  sink  the  vessel.  I 
went  below,  and  bored  four  holes  in  the 
bottom  of  the  vessel  with  an  auger,  and  in 
a  short  time  the  water  gained  rapidly. 

The  mate  found  out  that  the  vessel  had 
sprung  a  leak,  and  he  went  below  with  me, 
and  ascertained  the  place  where  the  water 
came  in;  and  by  drawing  a  sail  under  her 
bottom,  he  so  far  restrained  the  leak,  that  at 
length  we  succeeded  in  stopping  the  holes. 
There  was  a  violent  gale  for  twenty  days, 
and  the  weather  too  rough  to  admit  the  ex- 
ecution of  our  design.  \Ve  ran  south  for  the 
trade  winds,  and  attempted  to  get  into  xMa- 
deira,  but  could  not,  by  reason  of  the  gale. 

The  next  attempt  I  made  was  on  the 
eighteenth  of  January,  when  the  vessel  was 
near  the  island  of  Tenerirfe.  At  this  time 
1  bored  several  auger  holes  nearer  her  keel 
than  before  ;  and  it  was  with  much  difficulty 
that  she  was  prevented  from  sinking  by  the 
working  of  two  pumps.  The  mate,  as  be- 
fore, with  my  assistance,  plugged  up  the 
holes.  On  the  twenty-seventh  of  January 
we  arrived  at  the  Isle  of  May,  at  which  place 
I  wrote  two  letters  to  Koget,  informing  him 
that  I  expected  to  be  soon  in  Boston  with  his 
goods. 

On  the  25th  of  February,  while  t!ie  hands 
were  engaged,  and  the  mate  and  boy  were  i 
aloft  bending  a  topsail,  I  bored  several  holes  I 
in  the  bottom,  and  before  it  was  discovered 
by  the  boy,  who  went  below  for  a  light,  so  | 
much  water  was  in  the  hold  that  it  was  im- 
possible to  free  the  vessel.    We  took  the 
boat  and  put  therein  a  barrel  of  water,  half 
a  barrel  of  flour,  and  some  pork,  and,  seven 
of  us  being  on  board,  shaped  our  course 
for  the  Providence  Bahamas,  according  to  ! 
our  calculation  about  five  hundred  miles  dis-  j 
tant.    The  place  where  the  vessel  sunk  was  | 
in  lat.  30,  long.  60,  and  about  five  hundred 
miles  N.  E.  from  the  Isle  of  Thayer.  In 
four  days  we  made  the  Isle  of  Thayer,  one 
of  the  Providence  Bahamas.    I  arrived  here 
about  a  month  ago,  and,  with  the  captain, 
called  on  Roget,  who  appeared  to  be  very 
glad  to  see  us.    I  related  to  him  the  parti- 
culars of  the  voyage,  and  he  advanced  to  i 


me  at  different  times  about  §150,  of  which 
I  made  a  memorandum  at  the  time  in  my 
pocket-book. 
I     The  memorandum  was  here  produced  by 
I  the  witness. 

I  set  down  the  amount,  because  Roget 
told  me  when  Daulmery  came  I  was  to 
have  my  part  of  the  avails  of  the  voyage. 
In  a  conversation  which  I  had  with  Roget, 
he  said,  that  De  Rosseau  had  been  intrusted 
with  the  whole  secret,  and  that  he  (Roget) 
suspected  that  De  Rosseau  had  betrayed  us. 
Roget  desired  me  not  to  be  seen  in  his  com- 
pany, as  it  would  excite  suspicion,  and  told 
me  that  I  had  better  be  off.  I  was  arrested 
as  I  was  about  leaving  the  city  in  the  eastern 
stage. 

Here  the  counsel  on  behalf  of  the  prose- 
cution exhibited  two  packages  of  papers, 
sealed  close,  and  Favours  being  further  ex- 
i  amined,  stated  that  those  papers  were  taken 
away  from  him  at  the  time  of  his  arrest, 
and  further,  that  he  had  not  seen  or  had  any 
communication  with  De  Rosseau  since  his 
return. 

Questions  by  the  Court.  What  was  your 
object  in  going  so  far  to  the  south  as  Ma- 
deira ? 

Witness.  For  sup))lies.  We  had  been 
detained  in  the  l^ay  of  Biscay  a  number  of 
days,  by  a  strong  W.  N.  W.  wind. 

Could  you  not  have  made  a  port  in  Eng- 
land ?  ^ 
Witness.    We  could  not :   there  was  a 
strong  northerly  wind. 

Did  not  the  mate  or  any  of  the  people  on 
board,  to  your  knowledge,  know  or  suspect 
your  design  ? 

Witness.    I  do  not  think  they  did.  The 
I  captain  and  myself  gave  out,  that  the  reason 
of  keeping  the  vessel  so  far  to  the  south, 
was  for  the  purpose  of  taking  the  trade  winds. 

Here  the  witness  underwent  a  long,  cri- 
tical cross-examination,  which  was  ably 
conducted  by  Colden. 

To  the  questions  put,  he  answered,  in 
substance,  that  he  had  been  indicted  in  the 
circuit  court  of  the  United  States  for  sinking 
this  vessel,  and  had  been  told,  thatif  he  turned 
state's  evidence,  he  should  not  be  prosecuted 
to  conviction ;  that  Blois  first  disclosed  the 
plan  to  him  as  an  affair  into  which  himself 
and  others  had  entered  by  a  previous  con- 
cert. The  witness  acknowledged  that  it 
was  a  wicked,  shameful  thing;  and  that  for 
being  concerned  he  had  great  reason  to  be, 
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ahd  \va«;,  ashamed  ;  but  llial  Wunc  were 
j;reat  advantages  held  forth,  by  I>loisarid  the 
other?,  to  induce  him  lo  undertake  the  voy- 
age.^ 

The  witness  was  not  certain  that  llie 
brother  of  Koget,  in  France,  look  an  active- 
part  ;  aIlhou^h,  when  the  witness  left  tliis 
country,  lie  understood  the  brother  was  to 
be  so  engaged.  La  Clare  and  La  Mercie, 
as  the  witness  umiorstood  iVoin  RIois,  after 
the  return  of  the  witness  from  Calais,  were 
taken  in  as  partners,  to  increase  the  funds  of 
the  concern. 

The  first  attempt  to  sink  the  vessel  was 
made  about  five  miles  from  land,  the  second 
about  six  miles  from  'I'enerifie ;  and  the 
boles  were  bored  nearer  the  keel  than  the 
first  were.  The  captain,  mate,  and  witness 
slopped  the  leaks.  It  was  difiicuit  to  dis- 
cover whether  the  holes  had  been  new  la- 
bored, because  the  planks  were  burned  black, 
as  the  witness  presumed,  when  they  were 
I)ut  on  the  bottom  of  the  vessel. 

Jean  De  Uosseau,  a  Frenchman,  who  did 
not  understand  the  Lni^lish  language,  was 
here  sworn  as  a  witness  on  behalf  of  the 
j)rosecution,  and  William  A.  Seely,  Escjuire, 
was  sworn  as  an  inte:  [)reler. 

This  witness  stated  ihat  he  had  known 
F.iias  Blois  eight  or  nine  years  ago.  Early 
last  spring,  Blois  informed  the  witness  that 
lie,  Blois,  wished  to  employ  the  witness  on 
the  voyage  in  the  Ocean,  but  did  not,  at 
that  lime,  tell  him  why  he  .vished  so  to  em- 
ploy him.  The  witness  first  became  ac- 
quainted with  Favours  at  Ihe  house  of  Blois, 
at  the  corner  of  Chapel  and  Duane-streets. 
some  time  in  April  last  ;  that  the  witness  had 
not  seen,  or  had  any  communication  with 
Favours,  since  he  had  arrived  in  New-York. 
At  the  house  of  Blois,  the  obiect  of  the  pro- 
jected vuyage  was  explained  by  Blois  ;  and 
by  the  statement  of  this  witness,  it  appeared 
that  the  nature  of  the  voyage  was  the  same 
as  that  detailed  in  the  testimony  of  ihe  other 
witness.  Blois  requested  the  witness  to  go 
out  in  the  Ocean,  but  he  told  him  that  he 
could  not  go  on  board  that  vessel,  as  he 
had  business  to  transact  in  Bordeaux.  The 
witness,  however,  gave  Blois  encouragement 
that  he  would  go  out  in  the  Rebecca  to  Bor- 
deaux, and  become  concerned  in  the  scheme  ; 
but,  whei^the  vessel  sailed,  the  witness  pre- 
tended to  be  sick,  and  refused  to  go. 

Blois,  ho\tever,  had  previously  requested 
the  witness  to  apprize  him  as  soon  as  he 


should  have  ariived  at  faris,  aod  gave  ihe 
j  witness  a  written  memorandum,  or  address, 
'to  Alrssrs.  iJonnct  6,-  FUs,  40  rue  Jmnes, 
I  liordcouf.  The  object  of  the  address 
I  was,  that  Ihe  witness  might  go  to  that  house 
in  Bordeaux  and  get  such  letters  as  Blois 
j  might  send.  At  this  interview,  Blois  stated 
to  the  witness  that  Itoget,  Daulmery,  Fa- 
vours, and  himself,  were  concerned,  (all  of 
whom  except  Koget  were  lo  go  in  the  vessel,) 
bul  did  not  state  the  name  of  the  captain. 

The  vessel  sailed  on  the  ^olh  of  July,  and 
Blois  and  Daulmery  went  on  board  separate- 
ly, after  the  vessel  had  sailed,  as  the  witness 
was  informed  by  a  daughter  of  Blois. 

Afterwards,  and  in  September,  the  wit- 
ness met  Koget  in  Broadway,  opposite  to 
the  Park,  and,  on  inquiring  of  him  whether 
he  had  lieard  of  Bloi.>,  he  aifected  much  sur- 
prise, and  said,  /  do  not  knon'  Zi-ho,  or  u-kat 
l/ou  Uilk  about.'''  To  this  the  witness  replied, 
that  he,  Itoget,  was  wrong  in  afiecting  sur- 
prise, for  that  iie,  the  witness,  knew  as  well 
as  Jxoget  the  secret  object  of  the  Ocean  in 
her  voyage.  Koget,  however,  did  not  ap- 
pear to  understand  ihe  witn'^?s,  and  they 
sej)arated  without  a  further  explanation. 

On  the  first  of  October  following,  the  wit- 
ness wrote  a  letter  to  Roget,  stating,  that  he, 
the  witness,  had  a  perfect  knowledge  of  the 
voyage  :  that  the  schooner  Ocean  had  been 
freighted,  in  part,  and  cleared  out  by  Hutchm- 
son  and  Daulmery  ;  and  that  it  was  intend- 
ed, by  those  concerned,  that  she  should  fol- 
low the  example  of  the  Amiable  Alary  Ann. 
'J'his  vessel,  according  to  the  testimony  of 
jthis  witness,  was  sunk  at  sea  in  the  year 
!  1810. 

I     A  day  or  two  afterwards  the  witness  met 
I  Roget  at  a  iMr.  Labouisse's  store,  and,  after 
j  retiring  with  Roget  in  the  yard,  delivered 
;him  the  letter;  which,  after  reading,  he  tore 
,;  in  a  thousand  pieces,  and  told  the  witness 
I  to  keep  the  afi'air  a  profound  secret,  and  he 
{should  be  satisfied;  which  the  witness  un- 
i  derstood  lo  mean  that  Roget  would  relieve 
I  the  witness  from  his  poverty.    The  witness 
I  afterwards  had  a  private  conference  with 
1  Roget,  in  his  store,  in  which  he  inquired  of 
Ihe  witness  in  what  manner  Blois  had  rela- 
ted to  him  concerning  the  sinking  of  the 
vessel?  Upon  which  the  witness  entered  in- 
to a  detail  of  the  particulars  of  the  voyage, 
1  as  he  understood  the  same  from  Blois,  and 
Roget  expressed  the  utmost  surprise  that 
Blois  should  have  intrusted  the  witness  with 
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the  seeret ;  and  again  requested  him  to  keep 
it  a  profound  secret,  and  he  should  be 
satisfied. 

The  reason  the  witness  wrote  to  Roget 
was,  that  he  apprehended  that  Roget,  by 
reason  of  his  deafness,  did  not  understand 
the  comniunicalion  made  by  the  witness 
near  the  Park.  Roget  had  paid  the  witness 
money,  at  dilTerent  times,  to  the  amount  of 

About  the  first  of  February  last,  on  an  in- 
quiry made  by  the  witness  whether  Roget 
had  received  word  from  the  vessel,  he  re- 
plied, that  he  had  received  word  from  his 
brother,  living  in  Bordeaux,  who  would 
have  nothit)g  to  do  with  the  vessel  or  the 
concern.  Roget  also  stated,  ihat  he  was 
anxiously  waiting  for  advices  which  would 
enable  him  to  make  insurance  on  the  vessel. 

On  or  about  the  22d  of  the  same  month, 
Roget  told  the  witness  that  Daulinery  and 
himself  had  received  an  invoice  of  the  car- 
go, which  had  been  a  long  time  coming, 
and  that  he  was  afraid  that,  by  reason  of  the 
delay,  he  should  not  be  able  to  get  the  in- 
surance effected. 

On  or  about  the  first  of  March,  Roget  in- 
quired of  the  witness  whether  he  had  writ- 
ten a  letter  to  Boston,  informing  tlie  under- 
writers concerning  the  object  of  the  voyage  ? 
stating,  as  a  reason  of  the  inquiry,  that  he, 
Roget,  had  made  application,  and  that  the 
underwriters  in  that  town  had  refused  to 
insure.  The  witness,  to  this  inquiry,  in- 
formed Roget  that  he,  the  witness,  had  writ- 
ten no  letter  to  Boston  containing  such  in- 
formation, which  was  a  fact;  though  the 
witness  had,  in  the  month  of  January  pre- 
ceding, caused  such  letter  to  be  written  by 
another. 

It  further  appeared,  on  the  direct  exami- 
nation of  this  witness,  that  shortly  afler  the  i 
vessel  had  sailed,  and  in  the  month  of  July, ' 
he  disclosed  the  nature  of  the  voyage  to ' 
William  Lovett,  Esquire,  president  of  the 
*'  Fire  Insurance  Company"  of  this  city, 
and  advised  him  not  to  take  any  risk  on  that 
vessel,  because  she  was  to  be  sunk  at  sea, 
in  the  same  manner  as  the  Amiable  Mary 
Ann.  He  also  mentioned  the  matter  to 
Gurdon  S.  Mumfo'rd,  and  Francis  Depau, 
about  three  months  ago  ;  before  which  time, 
he,  the  witness,  had  been  referred,  by  a 
French  gentleman,  to  William  A.  Seely, 
Esquire,  for  advice  in  the  premises,  to  whom 
he  communicaied  the  whole  affair. 


On  the  cross  examination  of  this  witness, 
it  further  appeared,  that  the  witness  is  a 
seafaring  man  now  residing  in  New-York, 
having  a  family  in  New-Orleans.    That  in 
the  latter  part  of  April,  the  matter  was  first 
communicated    to  the  witness  by  Blois, 
when  none  else  was  present,  for  the  purpose 
of  inducing  the  witness  to  undertake  the 
voyage  ;  and  to  the  proposal  made  the  wit- 
ness gave  him  some  encouragement,  by 
saying  "  Perhaps  I  may."    In  the  iiionth  of 
1  May,  several  [)rivate  conferences  were  held 
i  between  Blois  and  the  witness  ;  and  when 
I  the  vessel  was  loading,  the  witness  was  on 
I  board  at  the  re(|uest  of  Blois, 

The  witness,  at  length,  consented  to  go 
to  Bordeaux  in  the  Rebecca,  but  took  no 
steps  preparatory  to  going,  and  never  in- 
tended to  go.    He  never  conversed  with 
I  Roget  on  the  subject,  until  the  month  of 
j  September ;  and  the  object  of  the  witness 
I  in  imparting  his  knowledge  to  Roget,  was 
I  to  induce  him  to  advance,  or  lend,  the  wit- 
!  ness  money.   He  had  been  promised  nothing 
j  for  swearing  in  this  prosecution  ;  but  in  the 
!  month  of  July  last,  he  told  Mr.  Lovett  that 
I  he,  the  witn^.^ss,  had  an  important  discovery 
j  to  make  for  a  small  sum  of  money  ;  Lovett 
j  told  the  witness  that  he  could  do  nothing 
about  the  matter,  and  refused  to  offer  any 
sum  for  the  discovery. 

The  witness  first  became  acquainted  witli 
Blois  in  1810,  who,  with  another,  came  to 
the  witness,  to  engage  him  to  take  com- 
mand of  the  Amiable  Mary  Ann,  which  was 
afterwards  sunk  at  sea.  The  witness  did 
not  take  command  of  that  vessel,  but  was 
well  acquainted  with  the  nature  of  her  des- 
tination, and  advised  Blois  to  be  very  care- 
ful, as  he  ran  a  great  risk  in  that  enterprise. 

At  the  time  the  proposal  relative  to  the 
Ocean  was  made  to  the  witness,  no  parti- 
cular part  was  assigned  for  him  to  do,  but 
he  was  told  that  he  should  be  perfectly 
satisfied.  He  took  no  pains  to  dissuade 
Blois  from  the  undertaking,  becau'^ie  he,  the 
witness,  found  Blois  fully  disposed  or  de* 
termined  to  carry  it  into  eflfect.  The  wit- 
ness understood  from  Blois,  that  the  object 
of  the  voyage  was,  to  fill  the  ves,sel  with 
trumpery  of  divers  kinds  and  make  insur- 
ance thereon,  as,  and  for,  genuine  goods. 

It  appeared  further  from  the  testimony  of 
this  witness,  that  he  had  been  examined 
before  Judge  Livingston,  concerning  thi^ 
transaction.,  and  that  he,  the  witness,  hai^ 
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made  oath  before  that  magistrate  of  the 
facts  contained  in  his  examination,  which 
were  re  duced  to  writin£(. 

Jolin  De  Lnuny,  a  witness  on  behalf  of 
the  prosecution,  on  beinii  sworn,  stated,  that 
his  house,  at  Paris,  w.'iii»of  ihe  firm  of  Thuret 
and  Co.,  a  branch  of  which  was  at  Havre. 
In  the  month  of  June  last,  a  friend  of  the 
■witness  having  sbi|)[)ed  a  quantity  of  cotton 
in  the  schooner  Ocean,  Daulmery  proposed 
to  the  witness  to  have  the  goods  conirigned 
to  his  firrn  at  Havre,  and  requested  an  in- 
troductory letter  to  the  hou«e  from  the  wit- 
ness, which  was  given,  though  in  \cry  re- 
served terms.  This  witness  also  proved, 
that  De  Rosseau  had  often  called  on  him 
for  money,  which  he,  the  witness,  refused  to 
pay  ;  but  tl)at  a  short  time  since  he  ad- 
vanced him  *^''^0. 

It  was  further  proved  by  this  witness, 
that  after  goods  are  passed  at  the  custom- 
house in  Pans,  and  sent  to  Havre  for  trans- 1 
portation,    the  examination  at   the  latter' 
place  is  very  slight :  the  Paris  custom  house  , 
mark  is  considered  as  sufficient.  i 
William  A.  Seely,  Esq.  here  proved,  thatj 
the  address  to  .Messrs.  Bonuet  and  /'?7s, 
of  Bordeaux^  in  the  possession  of  Favours 
and  De  Rosseau,  was  in  the  handwriting  of : 
Elias  Blois.  j 
It  was  here  proved,  that  Roget,  on  the 
11th  of  March  last,  effected  an  insurance  in 
the  National  Insurance  Company  in  this', 
city  for  ^4,000,  at  two  and  a  half  per  cent, 
premium,  on  the  schooner  Ocean  and  her 
cargo,  from  Havre  to  Boston.    The  vessel 
is  warranted  to  be  safe  at  the  Cape-de-Verd 
Islands  on  the  27th  of  January  last.  Another 
policy  was  effected  by  Roget  on  the  vessel 
on  the  5th  of  March,  for  the  same  sum,  in 
the  office  of  the  National  iL^urance  Com- 
pany, at  a  premium  of  20  per  cent.    The  i 
abandonment  and  claim  were  made  on  both 
these  policies  on  the  28th  of  March,  An- 
other policy,  effected  by  Messrs.  Hutchinson 
and  Daulmery  for  §10,000,  in  the  Ameri- 
can Office,  at  a  premium  of  two  per  cent,  in 
which  the  warranty  was  the  same  as  on  the 
other  policies,  was  here  offered  in  evidence  i 
on  behalf  of  the  prosecution  ;  but  this  evi- 
dence being  objected  to,  on  the  ground  that 
the  rights  of  persons  not  parlies  to  this  prose- 
cution were  to  be  affi  cted  by  this  course, 
the  production  of  the  evidence  Avas  not  in- 
sisted on  by  the  counsel  tor  the  prosecution. 
William  Lovett,  a  witness  on  behalf  of 


the  prosecution,  on  being  sworn,  stated, 
'hat  he  was  President  of  the  Fire  Insurance 
Company  of  this  city.  That  about  three 
tnonths  ago,  De  Fiosseau  came  to  the  house 
of  the  witness,  and  informed  him  that  this 
plan  was  in  agitation,  and  advi-ed  him  not  to 
risk  an  insurance  on  the  schooner  Ocean. 
At  this  time  De  Rosseau  gave  the  witness 
Ihe  names  of  those  concerned,  which  were 
Blois,  Roget,  Daulmery,  arid  Favours  ;  but 
he  had  previously,  and  in  the  month  of 
July  preceding,  informed  the  witness  that  a 
vessel  would  come  to  this  city  l>om  a  port 
so  far  at  the  eastward,  that  the  usual  course 
of  the  mail  between  that  port  and  this  city 
was  nine  days,  and  that  this  vessel  was  to  be 
sunk  at  sea  on  her  return  voyage  ;  but  that 
there  was  no  danger  in  insuring  on  the  out- 
ward voyage.  The  witness  insured  on  the 
outward  voyage,  and  was  applied  to  by 
Hutchinson  and  Daulmery,  to  insure  on  the 
return  of  the  same  vessel,  which  he  refused 
to  do.  De  Rosseau  did  not  ask  this  witness 
for  any  money  as  a  reward. 

It  further  appeared  by  the  testimony  of 
Gurdon  S.  Mumford  and  jFrancis  De  Pau, 
that  De  liosseau  gave  information  to  them 
concerning  the  object  of  the  voyage,  and 
cautioned  them  against  insuring  the  vessel 
on  her  return,  in  the  manner  stated  by  De 
Rosseau  in  his  testimony. 

After  proving  by  the  keeper  of  the  Bride- 
well that  Favours  was  arrested  on  the  3d  of 
April,  and  that  no  person  had  been  admitted 
to  make  any  communication  to  the  prisoner, 
except  the  district  attorney,  the  counsel  on 
behalf  of  the  prosecution  rested  the  cause. 

Colden  hereupon  stated  to  the  jury,  that 
the  nature  of  the  defence  did  not  require  a 
formal  opening  by  the  counsel  for  the  de- 
fendant. They  should  first  offer  in  evi- 
dence, certain  bills  of  lading  and  invoices 
of  goods,  which  were  exhibited  to  the  un- 
derwriters when  the  several  policies  were 
effected.  In  the  second  place,  they  should 
introduce  testimony  from  the  most  respec- 
table sources,  of  the  standing  and  fair  cha- 
racter of  the  defendant ;  and,  thirdly,  con- 
tend before  the  court  and  jury,  that  even, 
admitting  the  combination  charged  in  the 
indictment  established  by  the  testimony, 
still,  that  the  defendant  could  not  be  found 
guilty  by  any  known  law  of  this  state. 

The  counsel  proceeded  to  produce  certain 
letters  and  invoices,  produced  to  the  under- 
writers at  the  time  the  several  policies  were- 
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effected,  as  preliminary  proofs.  Tiie  letters 
were  four  in  number,  written  by  Daulmery 
to  Roget ;  the  first,  dated  at  Havre,  on  the 
11th  of  September,  is  in  the  French  lan- 
guage, in  which  the  writer,  after  giving  his 
friend  an  account  of  the  progress  in  the  bu- 
siness, as  if  done  in  the  usual  course,  de- 
sires to  be  remembered  to  his  neighbours; 
this  word  being  underscored.  The  second 
is  dated  at  Paris,  the  7th  of  November,  1816, 
in  which  the  invoice  of  the  goods  is  stated 
at  jj6,000  ;  the  third  is  dated  November 
9th,  in  which  the  writer  informs  Roget,  that  i 
the  Captain  had  changed  the  voyage,  and 
wastosail  for  Boston  ;and  the  fourth,  bearing 
date  on  the  14th  of  December,  enclosed  the 
invoices  and  bills  of  lading  for  the  cargo, 
valued  at  36,000  francs,  "  with  regard  to 
which  sum,"  says  the  writer,  "  I  have  de- 
bited you  with  the  amount." 

A  number  of  witnesses,  of  the  first  re- 
spectability, were  here  sworn  on  behalf  of! 
the  defendant,  the  most  of  whom  concurred  i 
in  showing  the  general  character  of  the  de- , 
fendant  fair  and  unexceptionable.    Many  of 
them  had  known  him  eighteen  or  twenty 
years  in  this  city,  where  he  had  lived  as  a 
merchant  of  standing  and  respectability.  i 

Alfred  Hutchinson,  a  son  of  the  gentle- 
man of  the  firm  of  Hutchinson  &  Daulmery, 
on  being  sworn  as  a  witness  on  behalf  of  the 
defendant,  stated,  that  the  consignments  and 
bills  of  lading  of  the  schooner  Ocean,  on 
which  the  policies  were  effected,  were  re- 
ceived by  Roget  and  the  firm  above  mention- 
ed, on  the  third  of  March,  by  the  Minerva - 
Smyth  ;  and  that,  about  the  same  time,  let- 
ters were  received  from  Daulmery  by  two 
other  arrivals  from  France. 

This  witness  put  Daulmery  on  board  the 
Ocean  at  the  Hook,  in  a  small  boat,  the  se- 
cond day  after  the  vessel  had  sailed. 

The  witness  further  stated,  in  his  cross- 
examination,  that  a  letter  had  been  receiv- 
ed by  Roget  from  Favours,  under  cover  to 
Hutchinson  &,  Daulmery,  dated  at  the  Isle 
of  May,  January  27th,  1816.  The  letter,  on 
being  called  for  by  the  counsel  for  the  pro- 
secution, was  produced  and  read  to  the  jury. 

Favours,  in  this  letter,  informs  Roget  that 
the  vessel  had  been  obliged  to  put  into  the 
Isle  of  May,  that  all  was  well,  that  they  in- 
tended to  proceed  on  the  voyage  the  next 
day,  and  that  Roget  would  soon  receive  his 
goods  as  he  hoped.    In  the  conclusion  of  the 


letter,  the  writer  requested  Roget  to  send 
his  wife  §50. 

Emmet  here  offered  to  read  the  examina- 
tion of  De  Rosseau,  taken  before  his  hon- 
our Judge  Livingston,  on  the  29th  of  March, 
for  the  purpose  of  confirming  the  testimony 
of  the  witness. 

This  was  objected  to  by  the  counsel  for 
the  defendant,  on  the  ground  that  no  written 
examination,  taken  under  oath  before  a  ma- 
gistrate, could  be  produced  in  evidence, 
without  producing  the  magistrate  to  show 
under  what  circumstances  it  was  taken. 

Emmet  contended  to  the  court,  that  the 
examination  might  be  read,  not  as  the  ordi- 
nary examinations  of  parties  accused  under 
oath,  but  as  the  mere  declarations  of  the  wit- 
ness. Should  there  appear  to  be  a  coinci- 
dence between  the  written  statement,  and 
the  testimony  of  the  witness,  the  statement 
would  be  confirmatory  evidence,  and,  in  that 
point  of  view,  ought  to  be  admitted.  , 

The  court  decided  that  the  examination 
could  not  be  read,  without  producing  the 
maijistrate  before  whom  it  was  taken. 

Henry  R.  Wolcott,  a  witness  on  behalf  of 
the  prosecution,  on  being  sworn,  testified 
that  he  was  the  mate  of  the  schooner  Ocean, 
when  she  was  sunk  on  the  25th  of  February 
last.  He  described  the  boat  put  on  board 
the  Ocean  for  the  purpose  of  saving  the 
crew,  in  the  same  manner  as  Favours  did  in 
his  testimony  ;  but  was  told  by  Favours  that 
he  procured  the  boat  for  the  purpose  of 
smuggling  goods.  The  progress  of  the  ves- 
sel, and  the  different  attempts  to  sink  her, 
as  related  by  this  witness,  corresponded 
with  the  testimony  of  flavours.  He  stated 
that  the  first  time  the  vessel  sprung  a-leak, 
and  when  he,  the  w^itness,  was  endeavour- 
ing to  stop  it,  Favours  came  into  the  hold, 
and  said,  "  For  God's  sake,  my  friend,  let 
her  sink  :  I  will  give  you  .§500."  That,  af- 
terwards, on  mentioning  this  circumstance 
to  the  captain,  he  said  that  Favours  was  a 
d — d  fool.  The  witness  also  told  the  cap- 
tain, that  two  of  the  holes  appeared  to  be 
new,  and  the  captain  replied,  that  it  was  im- 
possible ;  and  further  said,  that  the  vessel 
had  formerly  been  used  for  carrying  wood, 
and  that  there  were  a  number  of  old  plug- 
holes in  her  bottom,  which  had  been  made 
for  the  purpose  of  letting  out  water  when 
she  was  up  high  and  dry  on  the  shore. 
According  to  the  testimony  of  this  wit- 
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ness,  it  was  a  diflicult  niaUor  to  nsccrtain 
whotlior  the  holes  in  the  hottom  had  hecn 
recently  bored  or  not,  because  the  phuiks, 
in  steaming,  had  been  burned  black,  as  was 
sonictitnes  the  case  in  building  vessels. 

U'hile  in  TencrilTe,  the  witness  found, 
in  the  captain's  che'^t,  an  inch  and  a  half 
auger;  but  he  did  not  know  Tor  what  use  it 
was  intended,  or  the  secret  object  ot'  the 
voyage.  His  testimony,  in  other  particu- 
lars relatnii;  to  the  loss  of  tiic  vessel,  agreed, 
substantially,  with  that  of  Favours. 

The  tcsliinony  on  both  sides  closed  at 
about  one  o'clock  in  the  mornini;,  and  the 
cause  was  ably  sununed  up  by  Messrs.  Og- 
den  and  Colden  on  the  side  of  the  delend- 
nnt,  and  Holl^nan  and  Emmet  on  behalf  of 
the  prosecution.  It  is  impossible  for  us  to 
present  much  more  to  our  readers  in  tl)c'e 
arguments,  than  the  (juestions  of  law  which 
were  raised  and  submitted  to  the  court  and 

After  expatiating  on  the  extreme  hardship 
to  which  the  delendant  would  be  subjected, 
should  the  jury  rely  on  the  testimony  of 
Favours  and  De  Kosscau,  the  counsel  for 
the  defendant  contended,  that  he  could  not 
be  legally  convicted  while  Dlois  and  Daul- 
mery  were  without  the  jurisdiction  of  the 
court. 

The  statute  of  the  United  States  (2  Cray- 
don's  Dig.  94.)  was  also  read  and  comment- 
ed on  by  the  counsel. 

"'Sect.  1.  Any  person,  not  being  an  own- 
er, who  shall,  on  the  high  seas,  wilfully  and 
corruptly  cast  away,  burn,  or  otherwise  de- 
stroy any  ship  or  vessel,  vnto  TvhicJi  he  be- 
longeth^  being  the  property  of  any  citizen 
or  citizens  of  the  United  States,  or  procure 
the  same  to  be  done,  being  thereof  convict- 
ed, shall  sufier  death. 

"  Sect.  2.  \i  any  person  shall,  on  the 
high  seas,  wilfully  and  corruptly  cast  away, 
burn,  or  otherwise  destroy  any  ship  or  ves- 
sel, ofwJiich  he  is  ois^mer,  in  part  or  in  rchole, 
or  in  anywise  direct  or  procure  the  same  to 
be  done,  with  intent  or  design  to  prejudice 
any  person  or  persons  that  have  underwrit- 
ten, or  shall  underwrite  any  policy  or  poli- 
cies of  insurance  thereon,  &c.,  being  con- 
victed, shall  suffer  death." 

The  counsel  contended,  that  the  defend- 
ant could  not  be  found  guilty  of  conspiring 
to  do  an  act  which,  allowing  it  to  have  been 
perpetrated  in  the  mode  disclosed  in  the 


testimony,  was  not  cognizable  by  the  Ian  j 
of       United  States,  or  of  this  stale. 

Taking  into  consideration  the  lirst  section 
of  the  act,  Koget  could  not  be  said  to  be- 
long to  the  vessel,  and  with  regard  to  the  se- 
cond section,  he  was  not  the  "  owner  ir) 
part  or  in  whole  ;"  and,  therefore,  did  not 
come  within  the  provisions  of  the  statute. 
If  he  had  committed  no  offence  against  the 
laws  of  the  United  States,  which  alone  take 
cognizance  of  a  crime  of  this  nature,  then, 
surely,  he  could  not  be  found  guilty  of  this 
conspiracy. 

It  was  further  strenuously  urged,  that 
there  was  no  positive  testimony  that  Koget 
was  a  party  to  this  plot,  except  that  of  two  pro- 
fessed accomplices  ;  one  of  whom  had  sworn 
under  the  strong  impression  that  by  means 
of  the  conviction  of  Koget,  he,  the  witness, 
would  escape  a  merited  punishment.  De 
Uosseau,  by  his  own  showing,  was  corrupt 
and  infamous,  and  not  entitled  to  belief; 
and,  although  the  counsel  conceded  that  a 
defendant  might  be  convicted  on  the  testi- 
mony of  an  accomplice,  yet  such  testimony- 
ought  to  be  strongly  corroborated. 

It  was  not  denied  but  that  there  had  been 
a  wicked  conspiracy  to  sink  and  destroy 
the  vessel  for  the  purposes  stated  in  the  in- 
dictment; but  the  counsel  averred  that,  in- 
dependent of  the  testimony  of  Favours  and 
De  Kosseau,  not  a  fact  or  circumstance  ap- 
peared to  implicate  Koget,  or  make  him  a 
party  in  the  consjjiracy. 

it  was  argued,  on  behalf  of  the  prosecu- 
tion, from  the  authority  of  the  case  of  '*  The 
King  V.  Kinnersley  &.  Moore,"  (1  Strange, 
193.)  that  one  party  to  a  conspiracy  may 
be  tried  and  convicted,  though  the  others 
are  not  taken.  The  only  question  is,  whe- 
ther the  defendant,  with  others,  did  conspire 
to  do  the  act  laid  in  the  indictment ;  and  it 
is  immaterial  whether  more  than  one  is 
brought  to  trial. 

With  regard  to  the  second  point,  raised 
by  the  counsel  for  the  defendant,  it  was  an- 
swered, that  a  conspiracy  consisted  in  com- 
bining together  to  do  an  act  to  the  prejudice 
of  the  rights  of  others.  It  is  not  necessary 
that  this  act  should  be  against  the  provisions 
of  any  statute,  or  the  common  law. 

The  common  case  in  the  books,  of  a  con- 
federacy by  journeymen^  for  the  purpose  of 
raising  their  wages,  shows  that  a  conspiracy 
may  be  maintained  for  concerting  to  do,  or 
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not  to  do,  that  which  is  not  enjoined  or  pro- ' 
hibited  by  any  law.  So  a  conspiracy  may  |i 
be  maintained  against  persons  who  confe-  L 
derate  together  to  impoverish  another  ;  and  jj 
the  whole  range  of  authorilies  evince  the  ]| 
rule  to  be,  that  a  conspiracy  may  as  well  !! 
be  maintained  against  persons  who  have  | 
cotnbined  to  do  that  which  is  contrary  to  l| 
the  principles  of  natural  justice,  or  will  ope-  !| 
rate  to  tiie  prejudice  of  the  rights  of  others,  |j 
as  those  who  have  conspired  to  do  an  un-  | 
lawful  act. 

The  counsel  contended,  that  the  striking  ! 
coincidence  between  the  testimony  of  Fa-  j 
vours  and  De  Rosseau,  and  the  facts  esta-  , 
blished  in  the  case,  independent  of  their  tes- 
timony, left  no  room  to  doubt  that  the  dc-  j 
fendant  was  a  party  in  this  conspiracy.  | 
There  was  a  number  of  very  minute  par-  j 
ticulars  in  the  testimony  of  Favours,  respect-  i 
ing  the  places  where  the  plan  was  unfolded  t 
to  him.    Persons  are  represented  at  or  near  i 
these  places,  who  are  not  joined  in  this  in-  j 
dictment,  who  might  have  been  brought  to  ' 
detect  him,  had  he  not  related  the  truth.  ; 
The  same  address  of  "  Bonnet  4'  Fils,^''  \ 
of  Bordeaux,  is  left  with  Favours  and  De  ' 
Rosseau.    Favours  and  De  Rosseau  swear 
that  Daulmery  and  Blois  went  on  board  after 
the  vessel  sailed  ;  and  jne  of  the  witnesses  on 
behalf  of  the  defendant  concurs  with  them  in 
this  part,  as  respects  Daulmery.    The  other 
partner,  of  the  firm  of  Hutchinson  &  Daul-  ' 
mery,  had  he  been  introduced  as  a  witness,  ; 
might  have  contradicted  much  which  had  i 
been  stated  by  Favours,  had  it  been  false  ;  | 
and  ihe  non-appearance  of  such  a  witness 
strengthens  the  testimony  of  Favours. 

The  letter  sent  by  Favours  to  Roget, 
from  the  Isle  of  May,  requesting  him  to  send 
his  wife  §50,  was  a  strong  contirmation  that 
Roget  acted  in  concert  with  the  others,  and 
is  wholly  inconsistent  with  his  innocence. 

Emmet,  in  commenting  on  the  several 
letters  produced  in  evidence,  contended, 
that  the  whole  correspondence  furnished 
conclusive  evidence  of  a  foul  and  wicked 
conspiracy.  Why,  and  wherefore,  in  one 
of  these  letters  do  we  find  the  word  neigli- 
bours  underscored,  unless  more  was  intend- 
ed by  the  writer,  by  that  dash,  than  the 
word  naturally  imported  ? 

In  answer  to  the  suggestion  by  the  oppo- 
site counsel,  that  the  public  prosecutor  had 
unjustly  selected,  as  a  victim,  a  man  of  good 
character,  and  one  professedly  less  guilty 


than  his  accusers,  Hoffman  spoke  to  this 

effect : 

Gentlemen  of  the  Jury — One  of  the  great 
objecTs  of  a  prosecution  of  this  nature,  is 
public  example.  And  when  a  man  of  the 
standing  and  respectability  of  the  defendant, 
unfortunately,  has  been  seduced  by  the  al- 
lurements of  temptation,  from  the  path  of 
rectitude,  is  not  the  example  which  his  de- 
tection and  punishment  affords,  more  impres- 
sive, more  useful,  than  if  he  stood  in  a  lower 
grade  in  society  ?  1  believe  you  will  say, 
with  me,  that  the  more  exalted  the  oiTender, 
the  more  impres.-^ive  the  example. 

The  man  of  low  or  doubtful  character,  in 
the  humble  walks  of  lite,  may  indeed  be 
seduced,  by  a  prospect  of  wealth,  to  the 
commission  of  crimes  for  which  he  may  be 
consigned  to  punishment.  In  the  estimation 
of  mankind  he  sinks  but  little  below  his  na- 
tural level ;  and  his  declension  is  viewed 
with  a  kind  of  apathy  and  indifference.  But 
when  the  man  of  respectable  standing  and 
connexions,  high  in  the  estimation  of  his 
friends,  with  an  amiable  family,  like  this  de- 
fendant, prompted  by  avarice,  in  the  gloomy 
recesses  of  his  mind,  conceives  and  projects 
a  dark,  malignant  scheme,  fraught  with  mis- 
chief and  ruin — when  the  felon,  trembling 
with  conscious  guilt,  is  arrayed  at  the  bar, 
and  his  turpitude  is  disclosed,  the  surrounding 
auditory  are  struck  with  wonder,  and  a  deep 
interest  is  excited  in  the  community.  The 
equality  of  public  justice  is  displayed,  and 
the  majesty  of  the  law  magnified. 

It  has  been  said  by  the  opposite  counsel, 
that  the  defendant  is  less  guilty  than  Favours, 
and  the  public  prosecutor  has  been  censured 
for  the  selection  he  has  made  in  the  objects 
of  the  prosecution.  But,  gentlemen.  Fa- 
vours, in  moderate  circumstances,  and  in 
good  employment,  was  seduced  by  the  temp- 
tations held  forth  by  Roget;  and,  in  the 
view  of  every  intelligent  mind,  nay,  in  the 
sight  of  the  Supreme  Intelligence  itself,  the 
seducer  is  infinitely  more  guilty  than  the  se- 
duced, it  is  true,  that  the  defendant  may, 
literally,  aver,  in  the  language  of  Macbeth 
in  the  plaj^  to  the  ghost  of  Banquo, 

"  Thou  canst  not  say  I  did  it  1" 

but,  in  the  eye  of  the  law,  and,  in  the  eye 
of  heaven,  there  is  no  difference  between 
the  instigator  of  the  crime,  and  him  that 
perpetrates — between  him  who  hires  to  kill> 
and  him  who  commits  a  murdei:. 
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In  a  commercial  community  like  ours, 
where  gooil  faith  and  fair  ilf.aling  should  ever 
predominate,  and  characterize  the  conduct  oi 
our  tnerchauts  in  their  domestic  and  foreign 
concorns,  c;in  there  be  a  more  deliberate, 
wicked  act  devised,  than  the  one  now  under 
consideration  ? 

To  the  strong  proofs  adduced  on  behalf 
of  the  prosecution,  there  is  one  ground  of 
defence  only  interposed.  The  good  cha- 
racter of  the  defendant  is  relied  on  as  a  shield 
from  this  prosecution.  But  whatever  may  have 
been  his  character  heretofore,  it  is  now  lost 
for  ever.  It  should  be  considered  that  thi> 
testimony  of  character  is  the  lightest  of  all 
proof.  A  man  maj  be  for  a  long  time  a  vil- 
lain  in  heart  and  practice:  he  may  revolve 
in  his  mind  and  project  schemes  in  secret 
which  may  not  meet  the  light  of  day.  Elu- 
ding the  vigilance  of  public  justice,  he  may 
even  proceed  to  their  consummation,  with- 
out detection  or  suspicion,  and  retain  the 
reputation  of  an  honest  man.  Even  when 
detected,  for  justice  docs  not  always  sleep, 
be  may  bring  twenty  witnesses  to  swear  to 
an  unexceptionable  character  for  twenty 
years:  but  if  a  clear  case  of  guilt  ia  esta- 
blished ;  if  proofs,  multiplied  and  concurre  nt, 
leave  not  a  shadow  of  doubt,  the  demands 
of  public  justice  must  be  satisfied. 

Temptation,  gentlemen,  is  the  Ordeal,  the 
proof  of  virtue;  and,  believe  me,  it  is  not 
presumption  to  say,  that  few  men,  however 
fair  and  unexceptionable  their  character, 
however  respectable  their  family  and  corinex- 
ions  may  be,  when  subjected  to  the  trial,  will 
escape  unhurt.  The  stronger  the  tempta- 
tion, the  greater  must  be  the  strength  in  re- 
sisting. 

Need  we  recur  to  history,  to  show  the 
strong  power  of  temptation  even  over  a  mind 
devoted  to  the  sacred  interests  of  religion, 
and  the  service  of  his  God  ?  Advanced  to  the 
highest  preferments  in  the  church,  and  at 
the  head  of  his  profession,  with  a  character 
far  above  reproach  or  suspicion,  the  unfortu- 
nate Dr.  Dodd  will  ever  afford  a  memorable 
example  of  the  frailty  of  our  nature,  when 
assailed  by  temptation.  In  a  fatal,  unguarded 
moment,  he  was  seduced  from  his  allegiance 
to  the  laws  of  his  country  and  to  bis  God.  He 
fell  a  prey  to  ijv^rice,  and  expiated  bis  of- 
fence on  a  gallows.* 


*  This  divine  having  been  a  preceptor  to  the 
Earl  of  Chesterfield,  an  English  nobleman,  and 


His  honour  tlnj  Mayor  charged  the  Jury, 
that  an  indictment  lor  a  conspiracy  might  be 
maintained,  as  well  for  entering  into  a  con- 
federacy to  do  an  act  which  would  prejudice 
the  rights  of  others,  as  for  doing  an  unlawful 
act.  It  was  an  ofTence  at  common  law  ;  and 
this  prosecution  might  be  maintained,  whe- 
ther the  act  which  is  said  to  be  the  object  of 
the  conspiracy,  is  or  is  not  prohibited  by 
the  laws  of  the  United  States.  The  of- 
fence, in  the  opinion  of  the  court,  is  the 
same,  independent  of  any  statutory  pro- 
vision. 

This  was  not  the  first  case  of  this  nature 
which  had  been  adjudicated  in  our  courts. 
Some  years  since  one  Petit  was  tried  and 
convicted,  in  tliis  court,  for  entering  into  a 
conspiracy,  with  others,  to  sink  a  vessel  at 
the  Hook. 

Another  point  has  been  raised  by  the  coun- 
sel for  the  defendant.  It  is  said,  that  as  Ho- 
get  only  has  been  taken,  and  the  others  are 
without  the  jurisdiction  of  the  court,  that  he 
cannot  be  convicted  according  to  law.  But, 
in  the  opinion  of  the  court,  this  objection  is 
unfounded  ;  and  should  the  ju^y  believe  that 
there  was  a  concert  between  two  or  more, 
the  indictment  may  be  maintained,  and  a 
conviction  properly  had,  against  either  of 
the  conspirators  who  may  be  brought  to  trial. 

In  relation  to  the  testimony  of  Favours, 
he  stood  before  the  court  in  the  light  of  an 
approver,  and  testified  to  save  himself  from 
the  gallows.  He  is  a  corrupt  man,  and  De 
Rosseau  does  not  stand  in  a  better  situation. 
Whatever  may  be  the  rule  in  England  with 
regard  to  the  competency  of  the  approver, 
in  the  view  of  the  court,  no  man  ought  to 
be  convicted  on  the  uncorroborated  testi- 

I  mony  of  an  accomplice.    Such  testimony 

I  is  too  unsafe  to  be  relied  on  by  a  jury,  and  the 
good  character  of  the  defendant  is  a  suffi- 
cient shield  against  the  uncorroborated  state- 
being  in  want  of  about  4,000/.  forged  a  bond 
against  the  Earl,  and  put  it  into  the  hands  of  a 
broker  to  raise  the  money,  expecting  lo  take  it  up 
before  it  became  due.  The  person  who  advanced 
the  money  on  the  bond,  being  a  very  particular 
man,  saw  something  in  the  instrument  which 
did  not  appear  right,  and  sent  it  directly  to 
the  Earl  to  have  him  execute  another.  The 

)  Earl  disowned  the  bond,  and  the  Doctor  was 
brought  to  trial  and  convicted.  Notwithstanding 
greater  exertions  were  made  to  have  the  royal 
clemency  extended  to  the  prisoner,  than  bad,  per- 
haps, ever  been  made  before  in  favour  of  any  indi- 

'  vidua!,  the  Doctor  was  executed.  Tbia  was  in  the 
year  1777,  Ed. 
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ments  of  such  witnesses  as  Favours  and  De 
Russeau. 

The  jury,  therefore,  ought  to  look  to  the 
other  facts  and  circumstances  in  the  case, 
independent  of  the  testimony  of  Favours  and 
De  Kosseau. 

Here  his  Honour  took  a  view  of  the  prin- 
cipal grounds  on  which  the  Counsel  on  both 
sides  relied,  and  concluded  by  charging  the 
jury,  that  if  they  believed  the  testimony  of 
Favours  suificiently  corroborated,  and  if, 
from  all  the  facts  and  circumstances  in  the 
case,  they  believed  that  the  defendant  was 
a  p.^rty  in  this  conspiracy,  it  would  be 
their  duty  to  convict,  otherwise,  to  acquit 
him. 

The  defendant  was  found  guilty  by  the 
jury,  and  on  the  last  day  of  the  term,  he 
was  sentenced  to  the  City  Prison  three  years. 
His  honour  the  Mayor,  on  that  occasion,  ob- 
served, that  the  offence  of  sinking  a  ves^sel 
at  sea,  for  conspiring  to  effect  which  the  de- 
fendant had  been  found  guilty  by  a  jury, 
after  a  long  and  patient  investigation,  was 
but  little  icjferior  to  the  crime  of  destroying 
by  fire,  a  dwellmg  house  on  the  land.  Both 
offences,  in  their  nature,  were  calculated  to 
endanger  the  lives  of  men,  and  deserved 
the  most  exemplary  punishment. 


(forgery  COUNTERFEITING.) 

SIMEON  VAN  HOUTON  and  JOHN 
HARVEY'S  CASES. 
Maxwell,  Counsel  for  the  Prosecution, 
Dr.  Graham,  B.  Gardemer,  &  Price, 
Counsel  for  the  Prisoners. 

Where  a  prisoner  was  indicted  for  having  a  single 
bank  bill  in  his  possession,  with  an  intention  ol 
passing  it,  and  it  appeared  in  evidence  that  he 
had  received  it  for  the  purpose  of  returning  it 
to  the  person  from  whom  it  was  said  to  have 
been  received,  and  openly  showed  it,  as  a  bad 
bill,  though  it  should  further  appear,  that  a 
large  quantity  of  false  money  was  found  in  hi? 
house,  in  the  state  of  New-Jersey,  and  that  he 
was  largely  concerned  in  the  business  of  coun- 
ter/ieiting,  it  was  held  that  the  scienter  was  not 
sufficiently  established  to  convict  him. 

That  a  large  sum  in  counterfeit  money  was  found 
in  the  trunk  of  a  prisoner,  not  within  the  juris- 
diction of  the  court,  w-ll  be  admitted  in  evidence 
as  a  circumstance  to  show  the  scienter. 

Where  two  persons  are  equally  concerned  in  the 
business  of  passing  counterfeit  money,  or  hav- 
ing it  in  possession,  with  an  intention  of  pass- 
ing it,  though  it  should  appear  that  one  of  the 
persons  only  had  the  actual  possession  of  the 


money  at  the  time  of  the  arrest ;  still,  on  the 

traverse  of  an  indictment  against  both,  for  hav» 
ing  such  monej-  in  possession,  with  an  iutentioQ 
of  passing  it.  he,  who  had  not  the  actual  pos- 

j     session,  was  held  equally  guilty  with  the  other. 

j  An  acquittal  by  a  jury  on  a  charge  of  having  a 
single  bank  bill  in  possession,  witli  an  intention 
of  passing  the  same,  is  no  bar  to  a  prosecution 
against  the  prisoner  so  acquitted  ;  and  another 
for  having  a  large  quantity  of  other  counterfeit 
money  in  possession,  though  on  the  first  trial, 
for  the  purpose  of  establishing  the  scienter^ 
proof  of  the  same  kind  is  produced  as  on  the 
second,  and  both  the  prisoners  with  the  money 
described  in  both  indictments,  were  arrested 
about  the  same  time. 
A  certificate  of  several  jurors  who  pronounced  a 
prisoner  guilty,  on  a  charge  of  forgery,  with  aa 
affidavit  of  the  prisoner,  slating,  that  since  the 
trial,  he  had  discovered  testimony  by  which  he 
could  impeach  the  testimony  of  a  witness,  on 
the  trial,  the  introduction  of  whom,  as  a  wit- 
ness, he,  the  prisoner,  did  not  previously  know, 
will  not  be  sufficient  to  induce  the  court  to 
grant  a  new  trial. 

Simeon  Van  Houton  was  indicted  sepa- 
i  rately,  for  having  a       counterteit  bill  of 
I  the  Farmers'  and  iMechanics'  Bank  of  AI- 
I  bany  in  his  possession,  with  an  intention  of 
pas-ing  it  ;  and  the  two  prisoners  were  also 
indicted  for  having  in  possession,  with  an 
j  intention  of  passing,  four  ^2  bills  on  the 
Merchants'  Bank  of  New-York,  one  glOO 
bill  on  the  Phil  idelphia  Bank,  two  ^10 
j  and  two  go  on  the  City  Bank  of  New- 
Vork,  and  bills  of  the  same  denomination 
on  the  Paterson  Bank. 

On  tlie  traverse  of  the  first-mentioned  in- 
dictment, it  appeared  that  both  the  prisoners 
were  arrested  in  this  city,  on  the  26tb  of 
February  last,  by  Jacob  Hays  and  other 
police  officers  ;  Van  Houton  at  or  near  the 
porter-house  of  Philo  de  Forest,  at  Fly- 
market,  and  Harvey  in  William  near  John- 
street.  In  the  possession  of  Van  Houton 
there  was  found  a  key,  with  which  Hay? 
,  afterwards  unlocked  a  trunk  in  the  house  of 
Van  Houton,  who  kept  an  inn  at  Hoboken, 
in  New -Jersey,  and  found  in  the  trunk 
g^2,304  in  counterfeit  money,  and  one  bill 
of  the  same  denomination,  and  on  the  same 
Bank,  as  that  laid  in  the  indictment  against 
Van  Houton  ;  which  bill  so  laid  in  the  in- 
dictment, was  taken  from  the  possession  of 
Van  Houton  at  the  time  of  his  arrest, 
i  Before  the  introduction  of  any  testimony 
concerning  the  money  found  in  the  trunk, . 
Price  objected  to  the  evidence,  on  the 
j  ground  that  the  possession  of  counterfeit 
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money,  without  the  jurisdiction  of  the  court, 
was  no  ofTence  against  the  laws  of  this  state. 

Maxwell  contended  that  the  evidence  was 
admissible,  as  a  circumstance  to  show  the 
intention  of  the  prisoner. 

The  court  admitted  it  for  this  purpose 
only. 

On  the  first  trial,  John  Harvey  was  ad- 
milled  and  sworn  as  a  state's  evidence.  It 
appeared  trom  his  statement,  that  in  De 
ceinber  last,  he  was  ei^a^eA  by  Van  Hou- 
ton  in  New-Jersey,  to  take  care  of  a  race- 
horse ;  and  started  with  the  horse  from  Ho-  | 
boken  to  Saratoga,  to  attend  a  race,  by  the  \ 
direction  of  Van  Houton.    The  witness  ob- 
tained the  bdl,  laid  in  the  indictment,  in 
change  for  good  money,  on  his  way  to  Sa- 
ratoga, of  John  Odell,  near  HackensacU. 

The  third  day  alter  Harvey  started  he  | 
was  overtaken  by  Van  Houton,  near  Goshen,  i 
and  they  proceeded  together  above  Albany, 
when  Van  Houton  disclosed  to  the  w  itness 
the  nature  of  the  expedition  ;  which  was, 
to  go  to  Canada  lor  a  quantity  of  counter 
feit  money.     They  travelled  lotiether  to 
St.  Albans,  where  Van  Houton  procured  a  I 
large  quantity  of  counterfeit  money,  and 
put  it  in  a  portmanteau,  and  gave  it  to  the 
witness,  wilh  directions  to  proceed  home 
on  the  east  side  of  the  North  River,  and  lo 
send  word  after  he  arrived  in  New -York, 
and  before  he  came  over  to  Hoboken. 

The  witness  followed  the  directions  of 
Van  Houton,  and  when  'le  arrived  at  a 
tavern  in  the  Bowery,  he  found  one  Van 
Vliet,  who  had  been  waiting  his  arrival. 
Afterwards,  the  witness  saw  Van  Houton 
put  on  an  envelope,  containing  a  quantity 
of  counterfeit  money,  in  figures,  the  amount 
of  the  money  contained. 

The  witness,  after  his  return,  gave  Van 
Houton  the  §5  bill  receiveo  of  Odell,  and 
Van  Houton  said  it  was  counterfeit,  and 
that  he  would  return  it  to  Odell  the  first 
tiii.e  he  saw  him. 

From  the  testimony  of  three  of  Van 
Houton's  daughters,  it  appeared  that  the 
trunk  found  by  the  officers  at  the  house, 
w>.s  in  the  room  occupied  solely  by  Harvey, 
and  belonged  to  him  :  and  that  their  father 
had  often  shown  this  bill  openly  in  the  bar- 
room as  a  counterfeit  bill.  This  last  state- 
ment was  fully  corroborated  by  Adrian 
Smith. 

It  was  proved  by  a  brother  of  Van  Hou- 


ton, that  Harvey  had  declared  tliot  he  did 
not  believe  in  the  exi>tence  of  God,  and 
did  not  believe  it  a  harm  to  take  a  false  oath. 

Garret  W.  Hopping  proved,  that  to 
his  knowledge,  Harvey  had  sworn  false 
in  a  court  of  justice.  This  witness  was 
prevented  by  the  court  from  proceeding  to 
[larticulars  ;  but,  to  set  the  character  of 
Van  Houton  and  Harvey  in  a  proper  light, 
we  think  proper  to  insert  the  substance  of 
an  affair  which  took  [)lace  at  Hoboken, 
which  may  be  relied  on  as  authentic. 

Hopping  and  Van  J^louton  had  each  an 
old  carriage,  and  agreed,  when  no  person 
was  present,  to  exchange  at  an  even  bar- 
gain. After  the  bargain  was  made,  they 
went  into  a  bar-room  where  Harvey  and 
others  were  present,  and  V  an  Houton  jo- 
cularly said,  they  had  exchanged,  and  that 
Ihe  other  was  to  give  $100  to  boot.  Con- 
sidering it  a  joke,  Ho[)ping  passed  it  off  as 
such.  Behold  !  an  action  was  afterwards 
commenced  against  Hopping  by  Van  Hou- 
ton, to  recover  ^100;  and  i^arvey  and 
another  witness  for  the  plaintiff,  had  the 
villany  to  swear,  that  they  hi'ard  Hop{<ing 
agree  to  give  Van  Houton  §100  on  the  ex- 
change !  It  was  proved  on  the  trial,  that 
neither  of  the  carriages  was  worth  that  sum, 
but  Van  Houton  recovered. 

Alter  the  arguments  of  the  Counsel,  on 
the  trial  of  Van  Houton,  his  honour  the 
Mayor  charged  the  jury,  thai  the  testimony 
against  the  prisoner,  in  the  opinion  of  the 
court,  was  rather  too  slight  to  produce  a 
conviction.  The  only  question  in  the  case 
was,  whether  he  had  the  bill  in  his  posses- 
sion with  an  intention  of  passing  it.  Though, 
it  appeared,  that  the  prisoner  was  largely 
concerned  in  the  traffic  of  false  money ; 
yet,  that  evidence  had  been  admitted  for 
the  sole  purpose  of  showing  the  intent. 
The  bill  laid  in  the  indictment  was  not 
found  with  the  other  counterfeit  money, 
and  appeared  to  be  a  separate  concern. 

The  jury  acquitted  the  prisoner  on  this 
charge. 

On  the  traverse  of  the  other  indictment,  it 
further  appeared,  that  when  Harvey  was  ar- 
rested as  before  mentioned,  there  was  found 
in  his  possession  §2,800,  in  counterfeit  mo- 
ney of  the  several  banks,  and  of  the  de- 
nomination stated  in  the  indictment.  The 
false  money  taken  from  the  trunk  of  Van 
Houton,  in  New-Jersey,  was  also  oHbe  same 
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description ;  and  Philip  Earl,  one  of  the 
constables  in  that  state,  proved  the  hand- 
writing of  Van  Houton  to  the  figures,  on 
one  of  the  envelopes  containing  the  money 
taken  from  Harvey  as  aforesaid. 

Philo  De  Forest,  a  witness  on  behalf  of 
the  prosecution,  proved  that  during  the 
month  of  December  last,  Harvey,  whom  be 
had  then  known  for  six  weeks,  bad  several 
conversations  with  him,  wherein  Harvey  at- 
tempted, by  setting  before  the  witness  the 
advantages  to  be  derived  therefrom,  to  in- 
duce hira  to  become  engaged  in  the  business 
of  passing  counterfeit  money.  Harvey 
stated  that  he  had,  and  could  procure,  thou- 
sands of  such  money,  and  that  he  had  then 
already  passed  upwards  of  §2,000.  The 
witness,  soon  after  the  matter  was  imparted 
to  him,  went  to  Oliver  Hick  and  disclosed 
the  affair,  and  asked  his  advice.  The  wit- 
ness also  informed  a  Mr.  Bradish,  an  agent 
for  the  Banks,  and  Lynde  Catlin,  the 
cashier  of  the  Merchants'  Bank  ;  and  was 
advised  to  pretend  a  desire  of  being  con- 
cerned, and  thereby  induce  Harvey  to 
make  him  a  confidant  and  advance  some  of 
the  money.  He  did  so  ;  and  was  shown  a 
large  quantity  of  the  counterfeit  money,  and 
received  a  small  sum  from  Harvey,  in  pay- 
ment for  a  watch. 

The  day  before  the. arrest,  Harvey  and 
Van  Houton  came  together,  and  were  at 
Morrison's  porter-house,  according  to  a  pre- 
vious appointment  made  between  De  Forest 
and  Harvey.  The  witness  having  under- 
stood that  Van  Houton  was  a  principal  in 
the  concern,  waited  on  him  at  Morrison's, 
and  the  three  went  together  to  a  public 
house,  at  the  corner  of  Burling-slip  and 
Water-street.  On  the  way,  Van  Houton 
told  the  witness,  that  Harvey  and  himself, 
V^an  Houton,  were  equally  concerned,  that 
he  was  very  happy  to  find  the  witness  had 
become  engaged  ;  and,  that  for  whatever  he 
did  in  the  business,  he  should  be  well  paid. 

De  Forest  was  corroborated  in  his  testi- 
mony by  Mr.  Catlin,  who  proved  that  De 
Forest  gave  him  the  information  above 
staled.  Jacob  Hays  also  stated  that  De 
Forest  gave  the  Police  information,  that  on 
the  day  in  which  the  prisoners  were  after- 
wards arrested,  he  expected  they  would 
bring  over  ,$3,000  in  counterfeit  money. 

After  the  arguments  of  counsel,  his  ho- 
nour the  Mayor  charged  the  jury,  that  if 
ihey  believed  from  the  testimony,  that  the  [ 


?    prisoners  were  equally  concerned  in  the 

-  business  of  passing  counterfeit  money,  they 
1  ought  to  be  both  found  guilty.  Though  the 
'  actual  possession  was  not  in  Van  Houton,  at 
the  time  of  the  arrest,  yet  the  possession  of 
f  Harvey  was  constructively  the  possession  of 
;  '  the  other. 

!       The  prisoners  were  both  found  guilty. 
I       Before  the  term  was  closed, Gardenier  and 
Price  moved  for  a  new  trial  of  Van  Houton, 
■    on  his  affidavit  ;  stating  that  previous  to  the 
trial,  he  did  n(»t  know  that  De  Forest  was 
;    to  be  a  witness  against  him,  and  that  since 
the  trial,  he  had  discovered  testimony  by 
which  he  should  be  able  to  impeach  the  tes- 
i    timony  of  that  witness.    The  counsel  also 
read  a  certificate  from  eight  or  nine  of  the 
jurors  who   bad   convicted  Van  Houton, 
;  stating,  that  it  was  principally  on  the  testi- 
mony of  De  Forest  that  the  verdiot  was 
founded  ;  and,  that  since  the  trial  they  had 
understood  much  against  his  character,  and 
j  they  recommended  a  new  trial. 

'i'he  counsel,  after  reading  these  docu- 
;  ments,  contended  that  there  ought  to  be  a 
;  new  trial  on  two  groundsj  not  contained  in 
1  the  papers : 

i     1.  No  man  ought  to  be  put  in  jeopardy 
:  twice  for  the  same  offence.    Van  Houton 
was  first  tried  on  a  charge  for  having  a 
counterfeit  §5  bill  in  his  possession,  with 
an  intention  of  passing  it,  and  was  acquit- 
I  ted.    This  bill  was  found  in  his  possession 
at  the  same  time  he  was  taken  with  Harvey, 
and  the  affair  in  which  he  was  concerned, 
I  was  an  entire  transaction.     The  offence 
i  consists,  not  in  passing  counterfeit  money, 
but  in  the  intention  of  passing  ;  and  shall 
the  district  attorney  be  tolerated,  said  the 
counsel,  in  dividing  the  offence  into  as  many 
parts  as  there  are  bills  found  on  a  prisoner? 
They,  therefore,  contended  that  the  ac^ 
quittal  on  the  first,  was  a  bar  to  the  second 
indictment. 

2.  From  the  testimony  against  Van  Hoti* 
ton,  it  appeared  that  no  counterfeit  money, 
contained  in  the  indictment,  was  found  id 
his  possession  ;  and  the  counsel,  therefore^ 
contended  that  he  was  improperly  con- 
victed on  the  ground  of  constructive  pos- 
session. 

Maxwell,  contra. 

The  court  delayed  giving  tbeir  opihioni 
until  the  last  day  of  the  term,  when  Van 
Houton  and  Harvey  were  both  put  to  tfte 
(  bar  to  receive  sentence* 
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Price  again  applied  to  the  court  on  the 
ground  of  favour,  to  suspend  Van  Houlon's 
sentence. 

His  honour  the  Mayor,  proceeded  to 
some  length  in  stating  the  reasons  on  which 
a  motion  for  a  new  trial,  and  lor  a  suspen- 
sion of  Van  Houton's  sentence  was  denied. 

On  the  point  concerning  the  constructive 
possession,  he  observoil,  thai  should  tlie 
construction  contended  for  by  the  counsel 
for  the  prisoners  prevail,  it  would  be,  vir- 
tually, a  re[)eal  of  the  statute  ;  w  hich  might 
in  various  instances  be  evaded  with  im|>u- 
Dity. 

VVith  regard  to  the  acquittal  on  the  first 
trial,  forinin.  a  bar  to  the  second,  this  the 
court  considered  not  tenable.  The  pos- 
session of  the  first  bill,  was  entirely  dis- 
tinct and  separate  from  the  other  trans- 
action, whic  h  formed  the  ground  of  the 
second  prose*  ution. 

His  honour  had  conversed  with  the  Chief 
Justice  of  the  supreme  court,  as  a  friend, 
on  both  these  points,  who  lully  concurred 
in  the  opinion  expressed  on  the  trial. 

On  the  gr.iund  of  favour,  the  court  had 
made  inquirv  concerning  Van  Houion  an»l 
his  character,  and  regretted  to  say,  the  ac- 
count was  very  unfavourable.  He  had  been 
sentenced  to  the  State-Prison  in  New-Jer- 
sey for  the  same  oti'ence,  and  the  court  saw 
no  reason  for  delaying  his  sentence. 

Each  of  the  prisoners  were  sentenced  to 
the  State-Prison  seven  years, 

(conspiracy.) 
WILLIAM  W.  M'CLELLAN'S  CASE, 
Indicted  with  JOHN  B.  E.  CHAUX. 

A  merchant  who  makes  a  contract  with  a  stran- 
ger, to  sell  him  a  quantity  of  goods,  for  cash,  on 
delivery,  ouicht  not  to  siitfer  hina  to  take  ^way 
the  goods  before  paying  the  money. 

The  defendant,  one  of  the  attorneys  in 
this  city,  was  indicted  for  conspiring  with 
Cbaux,  to  defraud  Freeman  Allen  of  a  quan- 
tity of  tortoise  shell,jamounting  to  §3,336. 

The  facts  in  the  case  appeared  to  be, 
that  on  the  11  th  day  of  March  last,  Chaux, 
a  stranger  to  Alien,  agreed  to  purchase  the 
shell  of  him,  and  pay  him  cash  on  the  de- 


livery.    The   shell   was  deliverec!  neit 

nn<niin^  ;  and  Ch;<ux  agreed  to  net  tlie  mo- 
ney at  the  Bank,  at  one  o'clock  the  same 
day.  Chaux  having  carried  away  the  shell 
to  his  own  store,  a  grocery,  Allen  sent  his 
young  man  at  the  appointed  time,  who  re- 
turned without  the  money.  Allen  went 
himself  to  Chaux's  store,  and  insisted  on 
having  the  money  or  the  property  before 
leaving  the  store.  The  money  not  being 
paid,  Allen  w?*;  proceeding  to  put  the  pro- 
perty on  a  cart,  to  carry  it  away,  when 
two  executions  against  J.  B.  E.  Chaux,  the 
one  in  favour  of  iM'Clellan  for  ^318  56,  and 
the  other  of  John  B.  Chaux,  the  father  of  the 
other  defendant,  for  ^9,072,  both  issuing 
from  the  supieme  ct)urt,  and  which  had 
been  put  into  the  hands  of  the  officers  on 
the  same  day,  at  twenty  minutes  after  two 
o'clock  P.  M.,  were  levied  on  the  shell. 

'i'he  judgment  on  which  the  first-mention- 
ed execution  was  founded,  appeared  to 
hnve  been  confessed  by  Chaux,  for  a  bona 
fide  debt  ;  and  the  other  was  entered  up  by 
M'Clellan,  at  the  express  request  of  the 
plaintiff's  wife,  who  exhibited  the  vouchers 
on  which  the  ju<lgnient  appeared  to  have 
been  confessed  ;  and,  at  the  same  time,  ex- 
ecuted to  M'Clellan  a  power  of  attorney, 
authorizing  him  to  do  the  business  for  the 
plaintif}',  who  was  proved  to  be  an  infirm 
man. 

Maxwell  abandoned  the  indictment,  and 
the  defendant  was  acquitted. 


SUMMARY. 

(graxND  larceny.) 
Jacob  Boose  wa^^  convicted  of  this  offence, 
and  sentenced  to  the  State-Prison  three 
i  \ears  and  a  day. 

(petit  larceny.) 
Samuel  Picket,  J  ohn  Goss,  Robert  Johnson, 
al.  Robert  Evans,  Paschal  Robinson,  John 
Blakely.  Barney  M'Kenzie,  Thomas  Smith, 
and  Robert  Tillman,  were  each  convicted 
of  this  offence,  and  sentenced  to  the  Peni- 
tentiary ;  the  first  for  three  years,  the  two 
following  for  two  years  each,  the  three  fol- 
lowing for  six  months  each,  and  the  re- 
j  mainder  for  shorter  periods  of  time. 


THE  NEW-YORK 

CITY-HALL  RECORDER. 


VOL.  11. 


For  June,  1817, 


NO.  6, 


AT  -A  COURT  of  OYEK  and  TERMINEK 
and  general  Gaol  Delivery,  holden  at  the 
Court  House*  in  the  Village  of  Rich- 
mond, in  and  for  the  County  of  Rich 
mond,  on  Saturday,  the  31st  day  of  May^ 
in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  seventeen— 

BEFORE 

The  Honourable 

William  VV.  Van  Ness,  one  of  the  Justi- 
ces of  the  Supreme  Court  of  Judicature  of 
the  state  of  New  York, 

John  Garretson  and  >  Judges  of  the  court 
John  Van  Pelt,       ^  of  Common  pleas y 
in  and  for  the  County  of  Richmond. 

Thomas  Lester,  District  Attorney. 
Jonathan  Lewis,  Clerk. 
**  O  fortunatos  Dimium,  sua  si  bona  norint, 
Agricolas  !  quibus  ipsa,  procul  discordibus  armis, 
Fundit  homo  facilem  victum  justissima  tellua. 

Extreme  per  illos, 
Justicia  excedeos  terris  vestigia  fecit." 

Virg.  Georg.  IL 
O  happy  husbandmen,  'id  ye  but  know 
Your  own  felicity !  Remote  from  scenes 
Of  war  and  desolation  dire  :  behold  !  the  earthy 
Far  more  beneficent,  pours  from  her  bosom 
Around — on  every  side,  her  numerous  blessings. 

When  Justice  took  her  flight,  from  earth  to  heaven, 
She  left  the  traces  of  her  footsteps  last  among 
you. 

(murder — manslaughter.) 
CHRISTIAN  SMITH'S  CASE. 
Lester,  Counsel  for  the  prosecution. 
Price,  VVallis,  and  Phcenix,  Counsel  for 
the  prisoner. 

Though  confessions  mide  in  confidence  to  a  divine 
of  the  Roman  Catholic  order,  whose  duty  it  is 
to-receive  auricular  confessions  according  to  the 
canons  of  that  church,  will  not  be  received  in 
evidence,  yet,  admissions  made  by  a  prisoner  to 
a  divine  of  the  protestant  churches,  will  be  re- 
ceived. 

It  is  murder  for  a  man,  with  malice  aforethought, 
to  discharge  a  loaded  musket  at  another,  by 
means  of  which  death  ensues,  though  the  de- 
ceased was,  at  the  time,  committing  a  trespass 
on  the  prisoner. 


♦  The  crowd  of  people  was  so  great,  that  the 
court  was  adjourned  for  the  trial,  to  the  church. 


W  here,  however,  in  such  case,  there  appeared  to 
have  been  a  violent  quarrel,  for  a  number  of 
years,  and  frequent  lawsuits  between  the  prison- 
er and  the  deceased,  neighbours  to  each  other, 
in  wliich  the  latter  appeared,  rather,  to  be  the 
aggressor ;  and  the  deceased  is  found  by  the  pri- 
soner, before  daylight,  in  his  enclosure,  com- 
mitting a  trespass  on  him,  and  the  circumstan- 
ces are  sufficient  to  induce  the  belief  that  the 
prisoner,  when  he  left  hi?  house  with  a  gun,  or 
other  deadly  weapon,  had  no  particular  malice 
towards  the  deceased,  and  in  discharging  the 
gun  during,  or  after  a  violent  struggle,  was  ac- 
tuated, rather  by  a  momentary  phrenzy,  than 
by  malice  aforethought  ;  .the  jury,  judging  of  the 
law  for  themselves,  acquitted  the  prisoner. 

Countrymen,  this  case  contains  for  you, 
much  useful  instruction.  Here  you  may 
learn  the  awful  consequence  of  harbouring, 
for  a  long  period,  a  settled  malignity  against 
a  neighbour:  you  may  profit  by  the  example 
afforded  by  the  two  wretched  men,  the  sub- 
jects of  the  following  case,  whose  private 
feuds  were  so  destructive,  so  deadly,  as  to 
produce  the  melancholy  catastrophe  about 
to  be  unfolded. 

Few,  very  few  among  you,  rightly  ap- 
preciate the  peculiar  blessings  afforded  you 
by  a  bountiful  Providence.  Retired  from 
the  bustle  and  confusion  incidental  to  a  city 
life,  you  may  rest  in  peace  "  under  your 
own  vine  and  fig-tree,  where  none  can 
make  you  afraid."  You  rise  in  the  morn, 
and  walk  abroad — At  every  step,  you  in- 
hale the  fragrance  of  the  fields,  and  the  ten- 
der music  of  the  grove  salutes  you — On 
what  side  soever  you  turn  your  eyes,  you 
may  discover  the  unbounded  benevolence 
of  that  Being,  who 

"  Hath  made  all  nature  rapture  to  the  eye, 
And  music  to  the  ear." 

It  is  your  duty — God  commands,  and  your 
own  happiness  requires,  that  you  should 
cultivate  peace,  and  friendship,  and  bro- 
therly love,  and  exercise  >  among  each  other, 
all  the  social  and  lovely  charities  of  life. 
By  so  doing,  you  may  render  each  hamlet 
delightful — each  village  a  paradise. 

But  if,  on  the  other  hand,  ye  suffer  the 
malevolent  passions  to  pervade  your  bosoms, 
if  amonsi  you,  envy  rears  her  snaky  crest 
at  the  prosperity  of  a  neighbour,  and  you 
cberi:)h  hatred  and  malice  against  a  brother, 
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because,  peradventure,  you  may  think  his 

offering  to  yi>ur  GotI  is  rin^re  acceptable" 
than  yours,  in  some  ungtiarded  nionierit,  the 
tempter  may  incite  you  to  "  rise  u\)  against 
him,  and  slay  him."  Yet,  be  assured,  that 
though  yon  may  escape  punisl)n)ent  by  man, 
your  brother's  blood  will  cry  al(*ud  trom  th( 
ground  to  heaven,  against  you;  and  God 
himself  will  "  set  a  mark"  upon  you,  and 
**  make  your  punishment  greater  than  you 
can  bear." 

Tlie  prisoner  was  indicted  for  the  murder 
of  Bornt  Lake,  on  Sunday,  the  day  of 
October  last,  by  firing  and  discharging  at 
the  said  Lake,  a  certain  musket,  loaded 
with  shot,  by  means  of  which,  he,  the  saio 
Bornt  Lake,  instantly  died. 

Lester  opened  (he  cause  to  the  jury,  on 
behalf  of  the  prosecution,  stating,  that  he 
expected  to  prove  in  the  course  ol  the  tiial, 
that  the  deceased  and  the  prisoner,  being 
neighbours,  certain  unhappy  dilleretjce> 
subsisted  between  them,  for  sixteen  years  ; 
and,  that  previous  to  the  day  laid  iij  the  in- 
dictment, the  prisoner  had  expressed  hi> 
hostility  towards  the  deceased,  and  threat- 
ened revenge. 

On  the  morning  of  the  27th  of  October 
last,  the  deceased  was  found  dead  in  the 
public  highway,  near  the  land  of  the  pri- 
soner. A  rammer  and  clasp  belonging  to  a 
musket  were  found  near  him,  and  his  back 
was  pierced  by  a  great  number  of  wounds, 
proceeding  from  gun  shot.  On  searching 
the  house  of  the  prisoner  two  muskets  were 
found,  one  of  which  was  found  concealed  in 
the  rafters  of  the  garret,  without  a  rammer 
and  clasp  ;  and  those  found,  exactly  fitted 
the  musket.  The  counsel  concluded  by 
stating,  that  he  expected  to  prove  this  to  be 
a  case  of  the  most  diabolical  malice,  which 
had  ever  disgraced  the  records  of  our  crimi- 
nal courts. 

Daniel  Lake,  a  witness  on  behalf  of  the 
prosecution,  stated,  that  before  the  deceas- 
ed was  killed,  and  during  the  same  month, 
he,  the  witness,  had  a  conversation  with  the 
prisoner  on  the  subject  of  certain  lawsuits 
and  other  differences  between  the  deceased 
and  the  prisoner,  and  offered  himself  as  a 
mediator;  but  the  prisoner  alleged  that  this 
would  be  of  no  use,  as  an  unsuccessful  at- 
tempt of  that  nature,  had  once  before  been 
made :  that  the  prisoner  still  continued  to 
trespass  upon  him  ;  and  that  he,,  the  prison- 
er, could  not  bear  with  the  night-walking  of 


the  deceased,  and  intended  to  fix  Hid:. 
The  witness  stated,  thai  the  deceased  and 
the  prisoner  had  been  at  variance  a  num- 
ber of  years,  and  the  dispute  extended  to 
tijeir  respective  tamilies. 

On  his  croMs-examination,  the  witness 
stated,  that  the  prisoner  complained  of  di- 
vers trespasses  committed  by  decea^^ed, 
to  vex  and  injure  ;  and,  amonji  other  things, 
that  he  had  Irequently  let  the  swine  of  the 
prisoner  out  of  his  pen  at  night,  and  taken 
them  up,  under  the  town  law,  and  had  re- 
covered the  penalty,  on  the  ground  that  the 
prisoner  suffered  the  swine  to  run  at  large. 

William  Lake,  jun.,  a  brother  of  the  de- 
ceased, on  being  sworn,  stated,  that  on  the 
morning  of  the  27th  of  October  last,  being 
at  the  iiouse  of  James  Burl»ank,  which  is 
about  170  yards  southwest  from  ti.e  house 
of  the  prisoner,  who  lives  a  little  off  the 
road,  he,  the  witness,  at  about  5  o'clock  in 
the  morning,  heard  the  report  of  a  musket. 
He  saw  the  deceased  at  about  9  o'clock  in 
the  morning,  dead,  about  25  or  30  yards 
trom  the  prisoner's  gate,  in  the  highway, 
near  the  wagon-track,  lying  o»»  his  back. 
'I'he  prisoner  lived  between  the  house  of 
Burbank  and  that  of  the  deceased  ;  and  near 
the  place  where  the  deceased  was  found, 
there  is  a  barrack,  and  on  the  opposite  side 
of  the  road,  on  the  southeast  side  thereof, 
there  is  a  thick  wood.  The  witness  found 
a  rammer  and  band  of  a  musket,  near  the 
head  of  the  deceased. 

When  the  w  itness  heard  the  report,  he  was 
sitting  at  the  fire  w  ith  Mrs,  Burbank  ;  and  on 
going  out,  he  heard  a  voice  which  resem- 
bled that  of  a  child  in  distress.  By  reason 
of  the  bushes  and  the  unevenness  of  the 
ground,  between  where  he  stood  and  the  de- 
ceased was  found,  the  witness  did  not  think 
he  could  have  seen  eiiher  the  prisoner  or 
the  deceased. 

Richard  S.  Gary,  thfe  coroner  of  Rich- 
mond county,  on  being  sworn,  testified,  that 
he  held  an  inquest  over  the  body,  which  he 
found  in  the  middle  of  the  road,  lying  on 
his  back,  covered  with  a  sheet.  On  exami- 
nation, he  found  between  twenty-five  and 
thirty  wounds,  made  with  three  kinds  of 
shot — goose,  duck,  and  pigeon  ;  the  largest 
of  which  were  moulded.  A  number  of  these 
shot  were  afterwards  extracted. 

On  going  to  the  house  of  the  prisoner^ 
the  witness  found  he  was  absent,  but  bis 
wife  at  home  J  aijd  on  searching  the  hoose, 
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two  js^ns  were  found,  one  of  which  wa«i 
without  a  band  or  raiuiner,  and  appeared  to 
have  been  recently  discharged.  This  gun 
was  found  in  the  garret,  concealed  in  the 
rafters ;  and  the  band  and  rammer,  found 
near  the  deceased,  belonged  to  the  gun  so 
found  in  the  garret.  The  band  was  at  the 
end  of  the  gun,  and  in  drawing  it  off"  it  must 
have  drawn  the  rammer  also. 

On  producing  the  gun  to  the  jury,  it  was 
found  that  the  effect  followed  last  above 
mentioned,  by  the  witness. 

The  witness  hereupon  produced  a  num- 
ber of  shot  taken  from  the  body  of  the  de- 
ceased, and  a  shot  bag  containing  sh  jt  found 
at  the  house  of  the  prisoner,  and  the  quality 
corresponded  precisely.  The  witness  also 
found  a  wadding  of  oakum,  strongly  colour- 
ed with  powder,  in  the  clothes  of  the  de- 
ceased, on  h>s  back,  and  some  wadding  of 
the  same  kind  in  the  prisoner's  house. 

On  this  subject,  it  further  appeared,  by 
the  testimony  of  Abraham  Orton  and  Ja- 
cobson  Beadle,  two  of  the  coroner's  Jury, 
that  the  shot  were  considerably  scattered  ; 
and  the  f)rincipal  part  of  the  charge  entered 
the  left  part  of  the  back  bone,  nearly  under 
the  shoulder-blade.  It  was  the  opinion  ot' 
the  coroner,  that  the  gun  must  have  been 
discharged,  at  the  d  «:ianceof  tenyardsfrom 
the  deceased.  Some  of  the  shot  were  found 
in  the  neck  of  the  deceased,  and  some  as 
low  as  his  waist,  and  several  had  penetra- 
ted nearly  through  his  body. 

From  the  testimony  of  iBeadle,  who  was 
at  the  place  where  the  deceased  was  found 
early  in  the  morning,  it  appeared  that  there 
were  no  marks  or  indications  on  the  ground 
near  the  body  of  the  deceased,  of  any  strug- 
gle or  scuffle  between  the  deceased  and 
any  other  person. 

From  the  testimony  of  William  Lake,  the 
father  of  the  deceased,  it  appeared,  that  the 
evening  previous  to  his  death,  the  deceased, 
being  at  the  house  of  the  father,  was  direct- 
ed by  him  to  be  back  next  morning  by  day- 
break, which  he  promised.  The  'father 
lived  about  a  half  a  mile  from  the  son's 
house  ;  and  the  place  where  he  was  found, 
was  in  the  direct  and  usual  route  to  his  fa- 
ther's house.*     Ihe  deceased,  when  he 

*  That  our  readers  may  be  the  better  enabled 
to  understand  the  testimony  touching  the  relative 
situation  of  the  places  mentioned  in  this  testimony, 
we  think  proper  to  explain  :  The  maib  road,  spo- 
ken of  bj  the  witnesses,  runs  about  north  and 


went  from  the  house  of  the  witness  the  pre- 
ceding evening,  had  a  basket  and  a  bag  of 
meal.  About  daylight,  and  while  the  fa- 
ther was  in  bed,  he  heard  a  loud  report  of  a 
gun,  from  the  sound  of  which,  the  witness 
believed  it  must  have  been  pointed  in  the 
direction  of  his  house. 

Receiving  information  of  his  son's  death, 
the  witness  went  to  the  place  and  found  the 
corpse  in  the  situation  above  described,  sur- 
rounded by  his  wite  and  six  children. 

The  witness  is  an  experienced  gunner, 
and  believes,  from  the  scattered  wounds  on 
the  body,  that  the  gun  must  have  been  dis- 
charged at  a  distance  of  dfteen  or  twenty 
yards.  The  witness  supposed  that  the  de- 
ceased must  have  been  shot  from  the  bar- 
rack off  the  road  ;  but,  on  an  inquiry  by  his 
honour  Judge  V^an  Ness,  in  what  part  of  the 
body  the  shot  would  have  struck  the  de- 
ceased, on  the  supposition  that  the  gun  was 
tired  at  him  while  he  was  proceeding  along 
the  road  towards  the  house  of  the  witness, 
he  answered,  that  the  charge  would  have 
entered  his  side. 

it  further  appeared,  from  the  testimony 
of  this  witness,  that  there  had  been  frequent 
quarrels  between  the  prisoner  and  the  de- 
ceased, concerning  cattle  and  fowls.  A 
black  walnut  tree  is  on  the  land  of  the  pri- 
soner, on  or  near  the  line  between  him  and 
Burbank. 

John  V.  Van  Pelt,  Esquire,  a  justice  of 
the  peace,  on  being  sworn,  testified,  that 
there  had  been  lawsuits  between  the  de 

south  at  this  place  ;  it  being  about  a  mile  from  the 
water,  on  the  south  side  of  the  island.    The  three 
houses  of  the  deceased,  the  prisoner,  and  Bur- 
i  bank's,  are  on  the  western  side  of  the  road,  and  a 
I  short  distance  out  of  the  road.    The  house  of  the 
j  deceased  is  north  from  that  of  the  prisoner,  and 
I  Burbank's  south.     Opposite  the  house  of  the  de- 
I  ceased,  on  the  opposite  side  of  the  road,  there  is 
I  a  road  leading,  in  an  easterly  direction,  to  the 
{  hojuse  of  the  father  of  the  deceased,  who  lives  near 
j  the  water ;  and  another  leading  to  the  same  house, 
!  which  turns  off  from  the  main  road,  nearly  oppo- 
;  site  the  prisoner's  house.     To  go  to  the  black 
i  walnut,  spoken  of  by  the  witnesses,  in  proceeding 
I  south,  you  have  to  pass  this  last-mentioned  road, 
I  leading  to  the  father's,  a  considerable  distance, 
i  The  barrack^  near  which  the  deceased  was  found, 
I  stands  between  the  two  roads  leading  to  the  fa- 
[  ther's  house,  but  on  the  opposite  side  of  the  main 
road ;  and  the  road  from  the  house  of  the  deceas- 
ed to  that  of  his  father,  is  about  one  quarter  of 
a  mile  nearer  than  to  follow  down  the  main  road 
south,  and  take  that  opposite  the  houje  «5f  the 
prisoner. 
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ceased  and  the  prisoner.  On  the  1 5th  of 
October,  there  was  an  artion  of  trespass  be- 
tween them,  w  herein  L;jke  was  the  [*lainlifi  ; 
and  the  deceased  was  a  suitor,  plainlilT,  njoie 
fre(juenl  than  the  prisoner. 

Tlie  character  ol  the  prisoner  is  good,  and 
he  is  rather  peaceable  and  quiet  than  quar- 
relsou)e.  | 

Richard  S.  Cary,  on  being  sworn,  testified,  I 
that  the  prisoner,  on  being  requested  by 
Mr-  Orton  to  come  where  the  inquest  was 
held,  came  voluntarily,  but  declined  answer- 
ing any  questii>ns  on  the  subject,  alleging, 
as  a  reason,  that  he  was  informed  tliat  he 
was  suspected  of  having  killed  the  deceased. 

The  Rev.  Peter  J.  Van  Pelt,  was  here 
called  as  a  wilness  on  behalf  of  the  prose- 
cution, to  prove  certain  confessions  made 
by  the  prisoner  to  liim  while  confined  in 
the  prison  in  tliis  village. 

Price  ir)(iuire(l  of  the  witness  whether  the 
confessions  spoken  of  were  maile  by  the  |»ri 
soner  to  the  witness  while  he  was  visilin^ 
him  as  a  minister  of  the  gospel  ?  The  wilness 
replied,  that  he  had  heard  nothing  from  the 
prisoner  but  what  he  believed  to  have  been 
communicated  to  him  as  a  minister  of  the 
gospel.  j 

Mr.  Price  then  objected  to  the  testimony 
of  the  w  itness.  He  said  he  was  not  aware 
of  any  express  decision  in  support  of  the 
objection,  but  that  he  thought  it  dangerous 
in  the  extreme  to  permit  a  witness,  in  the 
relation  of  the  one  otfered,  to  divulge  a  com- 
munication which  must,  undoubtedly,  have 
been  made,  and  ought  to  have  been  received, 
in  the  strictest  confidence.  It  had  been 
decided  by  De  Witt  Clinton,  while  mayor  of 
the  city  of  New-York,  that  auricular  con- 
fessions, made  in  the  confidence  of  church 
discipline,  were  inad.nissib'e  evidet-ce 
against  a  prisoner.*    He  saw  no  distinction 


*  The  case  to  which  the  counsel  alludes  was  of 
this  nature  :  A  man  belonging  to  the  Roman  Ca- 
tholic denomination,  was  brought  to  trial  in  the 
Court  of  sessions,  in  New-York,  for  grand  larce- 
ny. On  the  trial,  Mr.  Coleman,  a  priest  of  that 
denomination,  who,  it  appears,  had  previously  re- 
stored to  the  owner  the  property  laid  in  the  jndict- 
meut,  having  derived  the  information  which  led 
to  a  discovery  of  the  goods  by  means  of  a  confes- 
sion made  to  him  by  one  of  the  members  of  his 
church,  was  called  as  a  witness  on  behalf  of  the 
prosecution,  to  prove  that  the  prisoner  had  con- 
fessed to  him  the  felony. 

By  the  established  canons,  or  ordinances  of  that  • 
church,  confessions  are  to  be  made  by  the  mem-  I 


between  that  and  the  present  case.  There 

was  no  good  reason  for  restricting  such  a 
rule  to  any  particular  sect  or  denomination. 
1 1  had  no  relation  to  the  character  of  the 
f)erson  in  whom  confidence  is  placed  ;  and 
I  whether  made  to  a  minister  ot  the  gospel, 
I  or  a  counsellor  at  law,  is  perfectly  imma- 
I  lerial.    It  arises,  altogether,  from  the  pre- 
I  -un)ption,  that  a  prisoner,  for  his  temporal 
or  eternal  safety,  considers  himself  compel- 
led to  make  the  confession.    In  this  view, 
It  is  not  to  be  regarded  as  voluntary,  and, 
therefore,  is  inadmissible. 

His  honour  the  Judge  then  asked  the  wit- 
ness if  he  had  any  objection  to  state  the 
communication  made  by  the  prisoner  ?  The 
witness  answered,  that  he  had  not. 

His  Honour  thereupon  decided  that  the 
testimony  was  admissible,  and  took  a  dis- 
tinction between  auricular  confessions  made 
to  a  priest  in  the  course  of  discipline,  ac- 
cording to  the  canons  of  the  church,  and 
those  made  to  a  miriister  of  the  gospel  in 
confidence,  merely  as  a  friend  or  adviser. 

The  witness,  on  being  sworn,  testified, 
that  shortly  after  the  prisoner  had  been  com- 
n)itted  to  [)rison,  and  since,  he  sent  for  the 
j  witness,  and  professed  to  relate  to  him  all 
the  circumstances  of  his  case.  The  witness 
visited  the  prisoner,  and  had  several  conver- 
sations with  him,  with  a  view  of  exhorting 
him  to  penitence  and  preparation  for  his 
great  trial  hereafter.  The  account  which 
the  prisoner  gave  of  the  unhappy  transac- 
tion is,  in  substance,  as  follows  : 

The  deceased  and  himself  had  frequently 


bers,  at  least  once  a  year,  to  the  priest,  in  private  ; 
and  from  the  examination  of  Mr.  Coleman,  it  ap- 
peared that  no  other  confessions  were  made  to 
him  by  the  prisoner,  in  relation  to  this  affair,  ex- 
cept those  made  in  the  ordinary  course  of  church 
discipline.  According  to  the  rules  and  ordinances 
of  the  church,  the  priest  is  forbidden  to  divulge 
these  confessions ;  and  the  witness  declared  that 
no  consideration  whatsoever,  not  even  the  most 
severe  punishment,  would  induce  him  to  depcirt 
from  the  established  ordinances  of  the  church. 

On  an  objection  raised  by  the  prisoner's  coun- 
sel to  this  evidence,  it  was  decided  by  his  honour 
De  Witt  Clinton,  then  Mayor  of  New-York,  that 
although  confessions  made  to  a  Roman  Catholic 
priest  were  received  in  England,  and  no  privilege 
could  be  claimed  by  a  priest  of  that  order  in  the 
English  courts,  yet,  his  honour  considered  that,  in 
this  country,  we  were  at  liberty  to  establish  a 
different  rule.  His  honour  decided  in  favour  of 
the  privilege  claimed,  and  that  the  testimony  of 
Mr.  Colemaa  could  not  be  required. 
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disputed  and  quarrelled,  and  the  mind  of 
the  prisoner,  by  reason  thereof,  became 
hanssed  and  lisiuroed.  On  the  night  pre 
ceding  the  affair,  the  prisoner  was  restless, 
and  re(n-iined  avv.ike  much  duririg  the  night. 
About  daylight,  hearing  a  noise  like  the 
shaking  of  a  tree  on  his  land,  he  went  to  the 
door,  and  heard  the  noise  more  distinct. 
He  vventoul,  i-.id  ascertained  with  certainty, 
th.d  there  uas  >omebody  at  the  black-wal- 
nut tree.  This  induced  bim  to  take  his 
gun  and  go  to  the  tree.  When  he  came  up. 
it  being  still  dusky,  he  saw  a  man  under 
the  tree,  on  his  knee,  picking  up  black 
walnuts  in  a  basket.  Appioaching,  the  pri- 
soner accosted  the  otiier,  by  saying,  "  I 
have  caught  you  at  last."  By  this  time  he 
found  that  the  man  was  the  deceased,  who 
made  no  an>wer,  but  crept  or  crawled  away 
with  his  basket  containing  the  nuts,  through 
the  fence  between  the  land  of  the  prisoner 
and  that  of  Burbank.  The  deceased  went 
along  on  one  side  of  the  fence,  and  the  pri- 
soner on  the  other,  into  the  main  road  :  the 
prisoner,  following  the  deceased,  saying, 
*'  Deliver  up  the  nuis,  and  give  up  yourself 
like  a  man."  The  deceased  made  off  very 
fast  towards  his  own  house,  and  the  prisoner  I 
followed  him,  demanding  his  nuts,  which 
the  other  refused  to  dcrliver.  The  prisoner, 
thereupon,  made  towards  the  deceased,  re- 
solutely, to  get  his  nuts,  but  not  to  do  any  i 
mischief  to  the  deceased.  Whereupon  the 
deceased  seized  the  muzzle  of  the  gun,  when,  I 
fearing  that  he  would  wrest  it  away,  the 
prisoner  cried  out  for  help  to  his  family,  re- 
peating this  :  "  Will  none  of  you,  or,  is 
there  nobody  to  help  me  ?"  In  the  strug- 
gle, by  a  sudden  and  strong  jerk,  the  de- 
ceased drew  the  band  anil  rammer  from  the 
musket,  by  reason  of  which,  the  deceased 
and  the  prisoner  were  separated.  The  de- 
ceased was  going  off,  hastily,  with  the  band 
and  rammer — the-  prisoner  followed,  and 
being  angry  and  bewildered,  he  discharged 
the  gun  ;  but  whether  he  took  aim  at  the 
deceased,  or  not,  the  prisoner  did  not  know. 

The  witness  asked  the  prisoner  whether 
he  saw  the  deceased  fall,  to  which  the  pri- 
soner answered  no ;  but  that  he  heard  the 
deceased,  as  he  feli,  cry  out,  "  Lord  have 
mercy  on  me  !"  

The  prisoner  told  the  witness,  that  when 
the  gun  was  fired,  he,  the  prisoner,  was  but 
a  short  distance  from  the  deceased,  and  did 
not  distinctly  see  him.    That  the  deceased 


was  a  stronger  man  than  the  prisoner,  and 
the  witness  himself  is  of  that  opinion.  The 
prisonerdid  not  state  to  the  witness,  that  at  the 
time  the  scuffle  ensued,  the  deceased  threat- 
ened the  prisoner  with  any  bodily  injury. 

In  assigning  the  reason  why  the  deceased 
came  on  his  premises,  the  prisoner  said  he 
supposed  the  deceased  intended  to  steal  and 
carry  away  his  property.  The  prisoner 
showed  much  contrition  at  having  killed  the 
deceased, 

John  V.  D.  Jacohson,  a  witness  on  behalf  * 
of  the  prosecution,  testified  that  he  was  well 
acquainted  with  the  ground  on  which  the 
body  of  the  deceased  was  found,  it  being 
about  one  hundred  yards  from  the  black- 
walnut  tree,  before  mentioned,  and  about 
the  same  distance  from  the  house  of  Burbank. 

The  witness  had  known  both  the  prisoner 
and  the  deceased,  for  many  years.  Violent 
quarrels  subsisted  between  them,  and  fre- 
quent lawsuits  were  instituted.  The  pri- 
soner seemed  to  be  disposed  to  live  in  peace, 
but  the  deceased  refused  to  conciliate,  or 
listen  to  terms  of  reconciliation  ;  declaring 
that  he  would  give  the  prisoner  law,  or 
words  to  that  effect.  During  life,  the  de- 
I  ceased  was  a  bad  man,  and  his  wife  a  tur- 
bulent woman,  with  whom  he  could  not  live 
in  peace. 

The  prisoner  has  six  daughters  and  three 
sons,  some  of  which  are  small,  and  the  whole 
depend  on  him  for  support.  He  is  a  peace- 
able man,  and  never  had  any  quarrels  ex- 
cept with  the  deceased  and  Burbank,  bis 
other  neighbour ;  and  the  witness,  before  this 
transaction,  had  never  heard  the  moral  cha- 
racter of  the  prisoner  impeached. 

The  witness  has  heard  it  said,  that  the 
deceased  was  an  ill-natured,  quarrelsome 
man,  of  a  bad  temper.  The  faher  of  the 
deceased,  owns  property  opposite  to  that  of 
the  prisoner  and  the  deceased. 

The  morning  when  the  deceased  was 
killed,  it  was  calm  and  clear;  and  the  wit- 
ness supposes,  that  a  person  standing  on  the 
spot  where  the  body  was  found,  and  halloo- 
ing very  loud,  might  be  heard  at  the  house 
of  Burbank,  but  not  in  one  of  his  rooms. 

Being  cross  examined,  the  witness  tes- 
tified, that  the  road  generally  u.sed  in  travel- 
ling from  the  house  of  the  deceased  to  that 
of  his  father,  runs  between  the  dwelling  of 
the  prisoner  and  that  of  the  deceased  ;  and 
^he  place  where  the  body  was  found,  is  not 
the  direct  way  from  the  bouse  of  the  de- 
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ceased  to  that  of  bis  father,  but  is  south- 
westerly.  The  ilcceased  miulil,  in  goinu 
to  his  falhcr'.s  liou:>e,  have  tak«  ri  the  road  in 
which  his  body  was  found,  but  it  would  not 
have  been  in  the  direct  way,  and  would 
have  been,  and  is,  considerably  further. 

The  witness  first  heard  of  the  death  ol 
the  deceased  from  tlie  prisoner,  who  came 
and  told  him. 

Abraham  Orton,  a  witness  on  behalf  of 
the  prosecution,  testified,  that  whm  the  co- 
roner's inquest  was  held,  the  witness  re 
quested  the  prisoner  to  attend,  and  that 
came  and  staid,  voluntarily,  until  the  war- 
rant for  his  arrest  was  issued. 

The  testimony  on  behalf  of  the  prosecu- 
tion was  here  closed,  and  the  defence  of  the 
prisoner  was  opened,  in  a  clear,  succinct 
manner,  by  Wailis.  He  stated  that  the  pri- 
soner, in  addition  to  the  evidence  already 
disclosed,  would  produce  testimony  to  cor- 
roborate the  relation  made  by  the  prisonei 
to  the  Rev.  JMr.  Van  Pelt.  A  number  ol 
respectaljle  witnesses  would  prove  the  dis 
position  of  the  pri.'ioner  to  be  mild  and  peace- 
able, and,  finally,  it  would  be  contended  in 
his  behalf,  from  authority,  that  unilerall  the 
circumstances  of  the  case,  he  ought  to  be 
acquitted  by  the  jury. 

Patience  Smith,  the  daughter  of  the  pri- 
soner, aged  seventeen  years,  on  being 
sworn  as  a  witness  for  the  prisoner,  testified, 
that  early  in  llic  morning  in  which  the  de- 
ceased was  killed,  and  whc  .  it  was  not  (juite 
light,  the  prisoner  asked  her  mother  for  his 
great  coat,  which  he  got,  and  said  he  was 
going  out  to  see  who  was  threshing  off  his 
black  walnuts.  The  witness  followed  him 
for  a  short  distancCj  and  then  returned  to 
the  house. 

Shortly  after,  she  heard  bim  call  for  b*='lp, 
sii^  or  seven  times,  or  more.  iShe  also  heard 
a  sound  like  the  violent  trampling  of  feet, 
and  the  jingling  of  a  chain,  and  soon  after 
the  report  of  a  gun. 

The  witness  often  heard  her  father,  du- 
ring the  affray,  demand  his  property  of  the 
man  who  was  near  him,  whom  he  frequently 
called  by  his  surname,  but  who  refused  to 
give  it  up.  The  witness  thinks,  that  at  the 
time  the  prisoner  was  at  the  walnut  tree, 
she  must  have  been  at  the  house,  and  was 
there  when  she  first  heard  him  cry  for  help. 

The  deceased  was  a  little  west  of  her  fa- 
ther's bouse,  and  came  out  into  the  road  near 
the  walnut  tree.     During  the  most  of  the  , 


time  the  witness  was  present,  she  saw  the 
deceased  pulling  and  dracji^ing  her  father 
along  with  him,  who  resisted  ;  and  the  course 
which  they  f(K>k  brought  them  nearly  oppo- 
site to,  and  westward  from,  her  father's 
house.  The  witness  was  in  the  road  when 
she  heard  the  gun  discharged,  w  hich  she  did 
not  know  her  father  took,  when  he  left  the 
house. 

Cornelius  Ferine,  George  W.  Barnes, 
Reuben  Clason,  Dennis  Denyse,  Vtler  Ja- 
cobson,  John  R.  Coles,  and  Isaac  Coverly, 
on  being  sworn  as  witnesses  on  behalf  of  the 
prisoner,  concurred  in  showing  the  general 
good  character  of  the  prisoner,  and  that  he 
is  a  peaceable,  goou-natured  mm. 

Rhcenix  commence*!  the  summing  up  for 
the  prisoner,  and  i^rice  closed. 

People  had  collected  from  every  part  of 
the  island,  to  witness  this  trial,  and  the 
church  wl:s  much  crowded.  The  solenjiii- 
ly  of  the  place,  the  awful  occa.-ion  on  which 
the  audit(;r)  had  assembled,  the  situation  of 
the  prisoner  and  his  weeping  relatives  who 
were  present,  all  combined,  were  calculated. 
It)  excite  a  peculiar  sympathy  in  his  favour, 
heightened  by  the  elotjuent  appeal  to  the 
jury,  made  by  his  counsel.  We  regret  that 
it  is  out  of  our  power  to  present  to  our  read- 
er';, more  llian  the  grounds  in  law,  assumed 
by  the  counsel,  in  speeches  which  produced 
an  indescribable  effect  on  their  audience. 
Suffice  it  to  say,  that  on  the  occasion,  the 
divine  solemnities  of  religion  and  the  awful 
majesty  of  the  law,  in  the  imagination, 
seemed  to  have  united,  and  the  tears  in 
every  eye,  demonstrated  the  feelings  of 
every  heart. 

It  was  contended  in  behalf  of  the  prison- 
er, that  if  he  suspected  that  the  deceased 
was  committing  a  felony,  though,  in  fact,  no 
felony  had  been  c{)mmitted,  but  a  trespass 
only,  and  if,  upon  his  attempt  to  arrest  the 
deceased  he  resisted  and  (led,  whereby  the 
prisoner  could  not  secure  him  without  shoot- 
ing at  him,  he  had  a  right  so  to  do  ;  and,  if 
he  was  killed  in  bis  flight,  the  prisoner  was 
justified  in  law.  In  support  of  that  posi- 
tion, the  counsel  cited  a  number  of  cases  in 
1  Hale's  Fleas  of  the  Crown,  including  the 
case  of  William  Levet,  indicted  for  the 
murder  of  Frances  Freeman,  (page  474,) 
which  was  adjudged  to  be  neither  murder, 
manslaughter,  nor  felony.  It  was  almost 
impossible  that  the  prisoner  could  make  the 
legal  distinction  between  trespass  and  telo- 
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ny,  with  which  scarcely  any  person  but  a 
Jawyer,  read  on  that  subject,  could  be  ac- 
quainted. With  regard  to  the  principal  in- 
tention and  motives  ol  the  deceased,  they 
were  precisely  the  same  as  that  of  a  felon, 
and  if  the  jury  should  draw  the  conclusion 
that  the  prisoner  suspected  and  believei' 
that  the  deceased  had  committed  a  felony, 
in  taking  the  nuts,  it  was  their  duty  to  ac- 
quit him.  There  could  be  no  doubt  that  the 
prisoner  entertained  that  belief:  that  the 
conduct  of  the  deceased  was  like  that  of 
a  thief;  he  broke  into  the  prisoner's  en- 
closure in  the  dark,  before  daylight — was 
detected  in  the  act  of  taking  the  prisoner's 
property — and  when  he  found  himself  dis 
covered,  crept  between  the  pannels  of  the 
fence,  bearing  off  his  booty,  notwithstand- 
ing he  was  iVequently  requested  by  the 
prisoner  to  give  it  up,  and  surrender  himselt 
a  prisoner. 

That  the  gun  was  taken  by  the  prisoner  to 
be  used  in  defence  of  himself  and  property, 
as  necessity  should  require,  was  manifest ; 
for,  had  the  prisoner  taken  the  gun  with  an 
intention  of  kiJliiig  the  deceased,  he  would 
have  discharged  its  contents  when  he  tirst 
came  up  to  him  ;  inasniuch  as  the  opportu- 
nity afforded  certain  success,  while  the  de- 
ceased was  in  the  act  of  stooping  down  and 
picking  up  the  nuts.  But  it  was  not  until 
al'ter  a  struggle  had  taken  place  and  the 
prisoner  was  nearly  overpowered,  and  cry- 
ing tor  help,  nor  until  after  the  deceased  | 
had  attempted  to  fly,  and  while  in  the  very  i 
act  of  flight,  at  a  distance  of  20  or  30  yards,  | 
the  prisoner  fired  a  random  shot,  which  un- 
fortunately deprived  his  neighbour  of  lite. 

Lester  made  a  lengthy  speech  on  behalf 
of  the  prosecution,  and  the  court  charged 
the  jury,  that  the  evidence  would  warrant 
a  finding  of  guilty  ;  but  upon  that  subject 
they  were  the  judges  of  the  law  and  fact : 
but  he  could  not  forego  advising  them,  that 
the  evidence  afforded  the  prisoner  no  chance 
of  escape  ;  his  conduct  before  and  after  the 
commission  of  the  crime  had  been  brutal 
and  barbarous  in  the  extreme ;  and  he  was 
not  a  safe  member  of  society. 

The  jury  were  out  7  hours,  and  on  their 
return  pronounced  a  verdict  of  "  Not  guilty." 
Whereupon  his  honour  Judge  Van  Ness, 
addressed  the  prisoner  in  substance,  as  fol- 
lows : 

"  Christian  Smith,  you  have  been  tried 
and  acquitted  by  a  jury  of  your  country, 
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for  having  taken  away  the  life  of  one  of 
your  fellow  creatures.  I  mean  not  to  cen- 
sure the  jury  who  acquitted  you — it  is  not 
my  province  so  to  do  ;  t  hope  they  will  be 
able,  upon  future  consideration,  to  reconcile 
their  verdict  to  their  consciences.  But  I 
>hould  feel  myself  wanting  in  my  duty  as  a 
man,  if  I  did  not  express  my  opinion  that, 
notwithstanding  their  verdict,  I  consider 
you  a  guilty — very  guilty  man.  Upon  an 
ancient  grudge,  you  considered  yourself 
justified  in  doing  what  you  have  done; 
and  the  jury  have,  I  fear,  confirmed  your 
false  and  fatal  judgment.  But,  be^vare — 
you  have  not  yet  escaped.  Believe  me, 
your  most  awful  trial  is  yet  to  come.  You 
are  now  an  old  man,  and  your  days  must  be 
few  in  this  world,  and  you  will  shortly  be 
compelled  to  appear  before  another  court, 
where  there  is  no  jury  but  God  himself — 
Unless  you  repent,  and  devote  your  future 
lite  to  an  humble  atonement  of  your  guilt, 
your  condemnation  there  is  certain.  I  am 
thus  plain  with  you,  in  order  that  those  who 
have  listened  to  your  trial,  may  learn  that 
whatever  may  be  considered  to  be  the  law 
of  Staten  Island,  your  conduct  is  unjustifia- 
ble in  the  sight  of  God  and  man. 


AT  a  COURT  of  GENERAL  SESSIONS 
of  the  Peace,  holden  in  and  for  the  City 
and  County  of  New-York,  at  the  City- 
Hall  of  the  said  City,  on  Monday,  the  2d 
day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventeen— 

PRESENT, 

The  Honourable 

JACOB  RADCLIFF,  Mayor, 
ROBERT  M'QUEEN,  )  , 
JAMES  R.  SMITH,     I  -^^dermen, 
HUGH  MAXWELL,  Dist.  Attorney, 
Macomb,  Clerk, 
GRAND  JURORS. 
John  Suydam,  Foreman. 
Joseph  Rose,  Thomas  Richards, 

Joseph  Tkemain,  Levinus  Clarkson, 
Andrew  C.  Zaeriskie, Harrison  Palmer, 
Joseph  Webb,  Francis  H.  Nicoll, 

George  Waite,        Wm.  Mandeville, 
Augustus  Wynkoop,  James  Robertson, 
William  Buck,         David  G.  Hubbard, 
Najah  Taylor,        James  W,  Lent, 
Jesse  Scofield, 
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(forgery  COUNTKRFEITING.) 

DAVID  MOSES'  CASE. 

Maxwki.l,  Coiwacl  for  the  prosecution. 
PiiicE  and  Pell,  Counsel  for  the  jjriso7icr. 

To  have  a  counterfeit  WiW  in  po«seg«-ion,  profess- 
edly, with  an  intention  ol  selhng  it  as  counter 
felt,  is  contrary  to  the  express  provi-ionso/  the 
statute,  (1  Vol.  x\.  R.  L.  p.  40G  Sect.  IX.) 

Fn  Piich  case,  the  intention  is,  to  prrmif,  caase^  or 
piurure  su(  I)  bill  to  be  uttered  and  passed.  (Vide 
1  Vol.  p.  109.) 

David  Moses,  a  boy  about  eighteen  years 
of  age,  was  iiidicled  for  having  in  [>osses- 
aion,  a  }J20  cour)ttMl"tit  bill,  on  tlie  New- 
York  Slate  Bank,  \»'ith  an  intrnlion  of  pns.s 
inn  the  same,  contrary  to  the  form  of  tlit 
statute. 

It  appeared  in  evidence,  that  the  prisoner 
came  from  Connecticut,  as  a  pedler  of  di 
Ters  kinds  of  essences,  and  went  to  tht^ 
tavern  of  Samuel  Clark,  in  Dover-street,  xif 
whom  he  received  the  hill  as  a  counlcrfeii 
hill,  in  payment  for  nine  bottles  of  essence, 
VPorth  about  ^3.  The  prisoner  was  in  the 
Washington  market,  sliowing  the  bill  to  di- 
vers person**,  and  expressed  his  determina- 
tion of  selling  it  as  a  bad  bdl,  as  he  had  a 
right  to  do.  He  was  apprehended  by  Isaac 
Anderson. 

Clark,  on  being  sworn  as  a  witness  on 
behalf  of  the  prosecution,  stated,  that  he 
received  the  bill  as  good,  from  a  pedler 
who  put  up  at  his  house;  and,  ascertaining 
that  it  Was  bad,  kej>t  it  ibr  some  time,  until 
he  sold  it  to  the  prisoner  as  a  bad  bill.  The 
witness  sold  the  bill  inadvertently,  and 
without  an  intention  of  defrauding,  not 
knowing  be  should  lay  himself  open  to  the 
law. 

On  the  production  of  this  testimony,  one 
of  the  jurors  having  expressed  an  opinion 
thai  the  prisoner  was  not  guilty,  the  counsel 
for  the  prisoner  declined  addressing  the 

jury. 

By  the  court.  Mr.  Price,  shall  you  con- 
tend, that  passing  a  bill  as  bad^  is  no  olfence 
under  this  statute  ? 

Price.  May  it  please  the  court,  we  place 
the  deience  of  the  prisoner  on  no  such 
ground  :  we  say  that  tlie  statute  requires, 
tha*  the  prisoner  should  have  the  bill  in  his 
P"Ssession  with  an  intention  to  defraud^  and 
that  the  testimony  in  this  case,  negatives 


such  intf  n»ion.  We  arc  willing  to  leave  it 
to  ihe  jury  on  Ihi-  ground  williout  comment; 
especially  alter  the  intimation  given  by  one 
ol  the  jurors. 

Alter  the  ari;umenl«  on  behalf  of  the 
prosecution,  wherein  M.ixwell  adverted  to, 
and  read  the  section  of  the  statute  on  which 
I  the  prosecution  was  founded,  his  honour 
the  Ahiy(-r  charged  the  jury,  that  the  prin- 
ciple to  be  decided  by  them  in  this  ca^e, 
was  of  vast  imporlance  in  the  coinniunity. 
The  decision  would  form  a  precedent  in  rdl 
cases  depending  upon  the  same  principle, 
herealler  to  be  adjuilicated  in  this  court. 

A  question  is  prestnled  to  us  on  the  sec- 
tion of  the  statute,  which  has  been  read  and 
commenled  on,  by  the  counsel  on  behalf  of 
the  prosecution.  Th;it  part  of  the  statute 
has  not  been  of  long  standing  ;  it  was  passed 
to  remedy  e\ils.  agninst  which  the  s-talule 
in  its  originji  provisions,  had  not  sufliciently 
uunrded. 

VVIien  a  man  ifitends  to  pass  a  false  bill 
as  lalse,  and  elltctuate*  such  intention,  the 
bill  is  then  put  in  circulation,  which  i>  an 
evil  the  statute  was  designed  to  ren<eiiy.  A 
person,  therefore,  who  has  such  intention, 
comes,  in  the  opinion  of  the  court,  directly 
within  the  purview  of  the  statute;  for,  his 
intention  must  be,  to  permit,  cause,  or  pro- 
cure it  to  be  passed. 

It  is  contended  on  hehalf  of  the  prisoner, 
that  he  had  no  intention  to  defraud  ;  hut  it 
should  be  considered,  that  the  intention  is 
to  be  judged  from  the  act  intended  to  be 
efiected  ;  and  the  necessary  result  of  such 
act,  would  he  a  fraud  on  indivniuals,  or  the 
bank.  It  is,  therefore,  the  (»piniun  of  the 
court,  that  this  ground,  assumed  by  the 
counsel  for  the  piisoner,  is  utterly  unten- 
able. 

The  jurors  pronounced  the  prisoner  guil- 
ty, but  recommended  him  to  mercy. 

Price,  after  the  jurors  had  returned,  stat- 
ed, tliat  it  was  on  the  strong  intimation, 
given  by  one  of  them,  that  the  counsel  for 
the  prisoner  had  declined  addressing  the 
jury. 

By  one  of  the  jurors.  I  believe  at  that 
time,  I  expressed  the  opinion  of  the  *vbole 
Jury  ;  but,  after  hearing  the  law  read  and 
explained,  we  were  convinced  unanimously, 
that  our  first  impressions  were  wrong. 

The  sentence  of  the  prisoner  was  sus- 
pended. 


eiTY-HALL 

(arson  REVENGE  DESPAIR.) 

JOHN  BALL'S  CASE. 

Maxwell,  Counsel  for  the  prosecution. 
Dr.  Graham,  &  Price,  Counsel  for  the 
defendant. 

However  horrid  and  unnatural  a  crime  comnaitted 
by  a  prisoner  may  be,  it  is  not  to  be  inferred 
from  the  nature  of  the  crime,  that  its  commission 
was  the  result  of  insanity  ;  especially  in  a  case 
whose  circuujstances  combined,  show  that  the 
prisoner  was  actuated,  in  committing  the  crime, 
by  revenge,  or  through  despair. 

For  a  man  to  set  fire  to  his  own  house,  which  is 
inhabited  by  himself  and  other  tenants,  in  a 
populous  city,  is  a  great  misdemeanor. 

Quaire.  Is  not  such  offence  a  felony,  punishable 
with  death,  by  statute?* 

The  delendant  was  indicted,  at  common 
law,  lor  a  misdeineanor,  in  wiifuily  and  ma 
liciously  setting  fire  to  a  dwelling-house, 
(No.  3  Moore-street,)  in  thiacity,  inhabited 
by  William  Tallman,  jun.,  John  Kashore, 


*  "  That  everi/  person  who  shall  hereafter  be 
duly  convicted  of  wilfully  burning  ani/  inhabited 
dwdling-home^  sliall  sulier  death  for  the  same," 
fcc.  (1  vol.  R.  L.  p.  407,  sect.  1.)  I'he  defiiu- 
tiou  of  arson,  at  common  law,  is,  the  malicious 
and  vuluntury  burning  the  house  of  another. — (2 
East^s  C.  L.  1015.)  And  there  is  no  Knglish  sta- 
tute, similar  to  ours,  extending  or  controlling  this 
deiinition.  Hence  the  authorities  on  this  subject, 
arising  under  the  English  statutes,  cannot  apply 
to  a  case  arising  under  ours.  The  words  of  our 
statute  are  very  broad  and  extensive,  and  the 
technical  word  arson,  is  not  contained  therein. 
Considering  the  mischief  which  our  legislature  in- 
tended to  remedy  by  the  act,  is  there  any  rule  of 
construction  which  in  this  case  exempts,  or  ought 
to  exempt,  the  deliendant  from  the  penalties  of  the 
statute  i*  In  a  populous  city,  where  insurance  is, 
or  may  be,  effected  on  the  property  of  every  citi- 
zen, for  a  small  premium,  surely  the  wretch  who, 
at  midnight,  fires  his  own  house,  is  more  culpable, 
and,  according  to  the  policy  of  the  criminal  law, 
more  an  object  of  exemplary  punishment,  than 
he  who  fires  the  house  from  without.  For,  the 
incendiary  within,  having  access  to  every  part  of 
his  domicile,  can,  with  the  greater  facility,  carry 
his  nefarious  designs  into  execution,  without  the 
chance  of  detection ;  and,  generally,  he  is  actua- 
ted by  the  most  abominable  cupidity. 

We  regret  that  this  point  was  not  directly  de- 
cided by  the  court.  It  behooves  us  not  to  pro- 
nounce, whether  the  definition  of  arson,  at  com- 
mon law,  controls  the  statute.  Suffice  it  to  say, 
that  if  it  is  law,  that  any  man  who  burns  an  inha- 
bited dwelling-house  is  exempted  from  the  penal- 
ties of  this  statute,  because  he  is  the  owner,  it  is 
not  reasoa. — Hepobter. 
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and  the  defendant,  as  tenants,  of  which  house 
he  was  the  owner. 

It  appeared  in  evidence,  that  the  defend- 
:  ant,  about  sixty  years  of  age,  had  been  a 
long  time  an  inhabitant  of  this  city,  and  had 
;  accumulated  a  large  property.    For  a  num- 
;  ber  of  years  past,  he  had  been  in  habits  of 
,  intoxication,  and  abused  his  wife  and  family 
to  such  a  degree  that  they  found  it  impossi- 
i  ble  to  live  with  him.    An  application  had 
i  been  made  on  their  behalf  to  the  police, 
some  time  ago,  and  the  defendant  was  con- 
fined in  bridewell.    Articles  of  separation, 
by  which  he  agreed  to  allow  his  wife  $ldO 
yearly,  were  executed  by  him  while  in  pri- 
son, and  after  his  discharge,  voluntarily  ac- 
knowledged by  him  before  a  master  in  chan- 
cery. 

One  Mathews,  who  owned  a  house  ad- 
joining to  that  of  Ball,  had  befriended  his 
tamily,  and  been  instrumental  in  obtaining 
the  articles  of  separation.  On  the  eveningj 
of  the  31st  of  May,  Ball  commenced  a  quar- 
rel with  Mathews,  and  threatened  revenge. 
Retiring  to  his  own  house,  the  behaviour  of 
Ball  was  so  singular,  that  the  fears  of  Mrs, 
Tallman,  the  wife  of  one  of  his  tenants,  were 
considerably  excited.  'J'he  defendant  oc- 
cupied a  room  in  the  second,  and  one  in  the 
third  story;  and  he  was  seen,  by  Mrs.  Tall- 
man, several  times  during  the  evening,  after 
lighting  a  candle  in  her  room,  to  go  up  to 
his  room  in  the  upper  chamber  in  his  stock- 
ing feet.  He  was  also  observed  once  to  go 
out  of  the  house,  and  cast  his  eyes  to  the 
upper  part  of  the  building.  At  about  11 
o'clock  the  fire  was  discovered  in  the  room 
of  Ball,  in  the  third  story,  by  Mrs.  Tall- 
man, and  the  alarm  made.  The  fire  was 
■extinguished — the  room  of  Ball,  in  the  se- 
cond story,  was  forced  open,  and  after  some 
search,  he  was  found  lying  under  his  bed, 
with  his  throat  cut  in  a  dangerous  manner; 
and  a  razor  was  found  near  him.  On  being 
j  drawn  out,  he  attempted  to  tear  open  his 
I  bleeding  wounds,  and  declared  to  the  by- 
j  slanders,  that  if  it  had  been  only  a  half  an 
;  hour  longer,  he  should  have  had  his  revenge. 

It  was  proved  that  the  defendant,  a  con- 
siderable time  before  the  fire  took  place, 
had  threatened  revenge  ;  and  the  subject  of 
the  quarrel  with  Malhpws,  on  the  evening 
when  the  fire  took  place,  appeared  to  be, 
that  the  wife  of  Ball  had  complained  to  Ma- 
i  thews,  that  Ball  had  threatened  to  murder 
I  her ;  and  Mathews,  being  a  trustee  for  the 
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wife,  mentioned  in  the  articles  of  separation,^ 
undertook  to  reprimand  tiirn  tor  his  cotiiluct. 

It  was  I'urtlier  proved,  that  Hall  kept  the 
key  ol  the  room  which  was  lired,  and  that 
he  kept  no  hre  in  that  nnuw. 

It  was  lurther  proved,  that  the  defend- 
ant had,  tormerly,  heen  a  soher,  indus^triou-^ 
man,  in  this  city  ;  but  that,  for  a  number  ot 
years  past,  he  had  been  in  habits  of  brutai 
intoxication,  and  was  of  violent,  vindictive 
passions.  The  day,  however,  when  the  fire 
took  place,  he  was  more  sober  than  usual ; 
and  a  number  of  witnesses,  on  belialf  ot  the 
prosecution,  concurred  in  showing,  that  the 
detendant  was  not  subject  to  insanity  ;  and 
the  testimony  exhibited  on  behalf  «jf  the  de- 
fendant, to  this  point,  was  very  ecjuivocal. 

IVlaxwell,  in  the  opening  of  the  ca-e,  sta- 
ted to  the  court  and  Jury,  that  the  indict- 
ment was  framed,  at  common  law,  lor  a  mis- 
demeanor, because  the  liouse  belonged  to 
the  defendant. 

In  the  jirogress  of  the  cause,  the  court 
observed  that  the  words  of  our  statute  were 
very  broad,  and  sufficient  to  include  a  crime 
of  this  description  ;  but  whether  the  otfence 
with  wliich  the  defendant  was  charged  came 
within  the  statute,  was  not  decided. 

It  was  contended,  by  the  counsel  on  be- 
half of  the  defendant,  that  the  indictment 
was  not  supportable,  because  it  was  not  al- 
leged therein,  that  the  defendant  set  tire  to 
his  own  house  with  an  intention  of  setting 
fire  to  the  house  of  another. — 1  Hale,  556. 

It  was  also  contended,  that  the  fact  of 
setting  fire  had  not  been  proved  against  the 
defendant.  But  that,  should  the  jury  be- 
lieve that  he  did  commit  the  act,  the  other 
circumstances  in  the  case,  indeptndent  of 
any  proof,  were  sufficient  to  convince  the 
most  incredulous  that  the  defendant  was,  at 
the  time,  subject  to  insanity. 

Maxwell,  contra. 

His  honour  the  Mayor  stated  to  the  jury, 
in  his  charge,  that  the  question,  whether  this  j 
offence  came  within  the  statute,  was  not 
submitted  to  their  determination.  For  a 
man  to  set  fire  to  his  own  house,  in  a  popu- 
lous city,  was  a  very  dangerous  offence ; 
and  it  had  long  been  settled,  that  this  was  a 
misdemeanor  at  common  law. 

The  circumstances  in  the  case  left  no 
room  to  doubt  of  the  fact.  Here  his  Honour 
adverted  to  the  circumstances,  and  conclu- 
ded by  charging  the  jury,  that  if  they  be- 
lieved that  the  defendant,  actuated  hy  re- 


I  venge,  or  through  despair,  comrriitted  this 
i  act,  it  would  be  their  duty  to  find  him  guil- 
ty. It  did  not  necessarily  follow,  as  had 
been  contended  on  behalf  of  the  defendant, 
that  the  act  of  which  he  had  been  charged 
was  the  result  of  insanity,  because,  from 
its  nature,  it  w  as  horrid  and  unnatural.  Tiie 
only  (jueslion  on  this  part  of  the  case  is, 
whether,  at  the  time  he  committed  the  of- 
I'ence,  he  was  capable  of  distinguishing  good 
from  evil  ? 

The  defendant  was  found  guilty,  and  on 
the  last  day  of  the  term,  was  fined  by  the 
court  ^250,  and  required  to  give  security 
lor  his  good  behavioui  for  two  years,  in  the 
sum  of  5;$6,000. 
j  The  character  and  situation  of  the  defend- 
ant, as  disclosed  on  the  trial,  brought  forci- 
bly to  our  view  the  celebrated  e[)itaph  of 
Dr.  Arbullinot  on  Colonel  Francis  Charteris, 
of  w  hich  the  following  is  the  conclusion  : 

I  Ttiink  not,  indulgent  reader, 

I  His  lile  useless  to  mankind. 

I'rovicJence 
Favoured,  or,  ratlior,  connived  at, 
His  execrable  (lesigns, 
That  h(;  miij'ht  remain, 
To  thi.s  and  luture  ages, 
A  conspicuous  proofand  example, 
0/ how  small  estimation 
Exorbitant  wealth  is  held  in  the  sight  of  th? 
Almighty, 
By  his  bestowing  it  on 

The  most  unworthy 
01  all  the  descendants  of 
Adam.'* 


(petit  larceny.) 

JOHN  KOWE  et  al  CASE. 

Maxwell,  Counsel  for  the  prosecution. 
Caines,  Counsel  for  the  prisoners. 

Where  two  belonging  to  a  ship's  crew,  came  in 
the  night,  in  the  boat,  from  the  ship,  and  took 
a  quantity  of  boards  belonging  to  an  individual, 
from  a  wharf  in  the  city,  and  carried  them  along- 
side of  the  ship,  and  others  on  board  took  them 
up  the  side,  and  afterwards,  when  detected  and 
called  on  by  an  officer  of  the  ship,  eight  of  the 
crew,  come  in  a  body,  and  several  among  them 
say,  "  sir,  we  are  guilty,"  should  the  jury  be- 
lieve them  all  to  be  concerned,  they  must  be 
found  guilty ;  though  the  persons  taking  the 
boards,  or  those,  individually,  declaring  them- 
selves guilty,  are  not  identified. 

A  man,  by  putting  boards  on  a  public  wharf,  doe« 
not  so  far  devest  himself  of  the  possession,  that 
he  cannot  maintain  a  prosecution  against  him 
who  takes  them  away  feloniously. 
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The  prisoner  and  seven  others,  the  crew 
of  the  British  packet  Princess  Elizabeth, 
were  nidicted  for  petit  larceny,  in  stealing 
thirteen  pine  planks,  the  property  of  Francis 
Childs,  on  the  23d  of  May  last. 

It  appeared  in  evidence,  that,  about  three 
o'clock  in  the  morning,  two  of  the  crewi 
came  in  the  ship's:  boat  to  a  public  wharf  at  i 
the  Albany  Basin,  where  Childs,  the  cap- 1 
tain  of  a  sloop,  had  deposited  a  (juantity  ofj 
boards,  abreast  of  his  vessel.   The  boatmen  | 
bad  taken  thirteen  on  board,  and  were  dis-  j 
covered  by  Charles  Thompson,  who  spoke  | 
to  them,  and  they  rowed  to  the  ship  and 
handed  up  the  planks  to  others  on  the  deck,  j 
Thompson  i^ave  information  to  the  owner,  | 
who  procured  a  search  warrant,  and  assisted  \ 
by  the  police  oliicers,  found  the  planks,  saw- 
ed in  two  and  stowed  away  in  the  cockpit. 

The  mate  of  the  ship  called  the  crew  to 
account,  and  the  eight  prisoners  came  vo- 
luntarily together,  and  said,  "  Sir,  we  are 
guilty." 

It  did  not  appear,  which  of  the  prisoners 
took  the  boards  from  the  wharf,  or  which, 
particularly,  made  the  above  declaration. 
It  further  appeared,  that  the  character  of 
the  prisoners,  as  seamen,  was  good,  and 
that  this  was  a  drunken  frolic.  i 

Caines  contended  to  the  court  and  jury, 
that  the  boards  being  on  a  public  wharf, 
^could  not  be  considered  so  far  in  possession 
of  the  owner,  as  that  he  could  sustain  a  pub- ' 
lie  prosecution  against  the  prisoners  for 
stealing  them.  Had  the  planks  been  in  a 
close  belonging  to  Childs,  the  case  would 
have  been  ditFerent,  for  then,  by  taking 
them  away,  bis  possession  would  have  been 
violated. 

The  counsel  further  contended,  that  nei- 
ther of  the  crew  taking  away  the  property, 
or  making  confession  to  the  officer,  (a  cir- 
cumstance very  equivocal  in  its  nature,) 
had  been  identified  ;  and  it  was,  therefore, 
impossible  for  the  jury  to  distinguish  be- 
tween the  takers  and  receivers. 

Maxwell,  on  the  question  of  law,  was 
stopped  by  the  court,  who  decided  and  so 
charged  the  jury,  that  a  man,  by  putting 
property  of  this  description  on  a  public 
w^harf,  did  not  part  with  the  possession. 
The  only  question  for  the  consideration  of 
the  jury,  was,  whether  the  defendants  were 
concerned  in  this  affair,  by  aiding,  abetting, 
or  assisting  therein. 


The  jury  found  the  prisoners  guilty  ;  and 
as  the  court  had  received  the  assurance  of 
the  officers  of  the  ship,  that  the  vessel  to 
which  the  prisoners  belonged,  was  about  to 
sail  for  England,  and  that  they  should  be 
taken  out  of  the  country,  fined  the  prison- 
ers ^^5  each,  and  discharged  them. 


(forgery  COUNTERFEITING.) 

SAMUEL  STEWART'S  CASE. 

Maxwell,  Counsel  for  the  prosecution. 
Dr.  Graham,  Counsel  for  the  prisoner. 

Concealment,  or  an  attempt  to  conceal  fahe  mo- 
ney, is  a  strong  circumstance  of  guilt  against  a 
prisoner,  on  the  traverse  of  an  indictment 
against  him,  for  having  counterfeit  money  in 
his  possession,  with  an  intention  of  passing  it. 

The  prisoner  was  indicted  for  the  forgery 
of  two  ^3  bills  of  the  bank  of  New-York, 
and  having  them  in  his  possession  with  an 
intention  of  passing  the  same,  contrary  to 
the  form  of  the  statute,  k,c. 

It  appeared  from  the  testimony  of  Rich- 
ard Smith,  clerk  of  the  Washington  market, 
that  the  prisoner  was  at  the  market  about  a 
week  before  the  trial,  and  had  four  coun- 
terfeit bills  of  the  denomination  contained 
in  the  indictment,  in  his  pocket  book. 

Upon  application  to  the  police  he  was 
searched,  and  another  counterfeit  bill  was 
found  concealed  in  the  culf  of  his  coat. 

Ascertaining  that  the  prisoner  had  board- 
ed at  the  house  of  a  Mrs.  Harper,  at  the 
corner  of  Grand  and  Orange  street,  John 
Farrington,  one  of  the  police  officers,  on 
searching  the  house,  found  another  bill  of 
the  same  denomination,  concealed  in  the 
pocket  of  a  pair  of  the  prisoner's  pantaloons. 

After  the  arguments  of  the  counsel,  his 
honour  the  Mayor  in  his  charge  to  the  jury, 
observed,  that  the  concealment  of  the  coun- 
terfeit money  in  the  cufF  of  the  prisoner's 
coat,  and  the  subsequent  finding  of  money 
of  the  same  description,  as  mentioned  by 
the  officer  who  searched  the  house  of  Mrs» 
Harper,  were  strong  circumstances  to  show 
thai  he  had  that  money  in  hia  possession, 
intending  to  pass  it. 

He  was  found  guilty  by  the  jury,  and 
sentenced  to  the  State  Prison  seven  years. 
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(lORGtriY.) 

JAMES  WILSON'S  CASE. 

Maxwell,  Counsel  for  the  prosecution. 
Dr.  Graham  and  Price,  Counsel  for  the 
prisoner. 

The  prisoner  was  indicted  for  the  forge- 
ry of  a  jfromissory  note  lor  p)0,  piirportiiiL' 
to  have  been  excfcuted  by  Messrs.  Aston 
and  Hyslop  to  the  |)risoner,  and  for  pas«^jnu 
such  note  to  Ithamer  ()sb(jrn,  w  ith  an  in 
tention  of  defrauding  hnn,  contrary  to  the 
form  of  tlie  statute. 

It  appeared  by  the  testimony  of  Thomas 
Aston,  that  the  note  was  a  for<^ery,  and  that 
the  prisoner  formerly  lived  with  the  firm  in 
which  the  witness  is  a  partner. 

It  further  appeared,  by  the  testimony  ol 
Ithamer  Os'oorn,  that  on  the  2'lth  of  May 
last,  the  prisoner,  vrith  whom  he  had  been 
somewhat  accjuainted  before,  came  to  him 
to  get  a  note  of  5j^60,  against  Aston  and 
Hyslop,  discounted  ;  alle;j;in^  that  they  were 
good  men,  and  in  a  few  days  thereafter, 
brought  the  note  laid  in  the  indictment,  and, 
after  some  further  negotiation,  passed  it  to 
Osborn  as  a  good  and  genuine  note. 

The  testimony  was  so  clear  and  positive, 
that  his  counsel  abandoned  his  defence,  and 
he  was  immediately  found  guilty. 

He  was  sentenced  to  the  State  Prison, 
tliree  years  and  a  day* 


(riot.) 

JOSEPH  RODMAN'S  CASE. 

Maxwell,  Counsel  for  the  prosecution. 
BoGARDUS,  Counsel  for  the  defendant. 

To  constitute  a  riot,  there  must  I,  an  assembjage 
of  two  or  more  tor  an  unlawful  purpose. 

The  defendant,  who,  on  bis  trial,  appear- 
ed to  be  one  of  that  description  of  wretches 
so  frequeutiy  brought  into  this  court,  whose 


frame  of  mind  and  constitutions  arc  ruitied 
by  excessive  mtoxication  ;  was  in<ii(  led 
during  the  term  of  March  last,  for  joining 
aith  divers  others  and  committing  a  riot. 

It  appeared  from  the  testimony  of  Ro- 
bert H.  Craig,  that  the  prisoner,  a  short 
time  before  his  trial,  came  in  and  about 
'  Washington-Hall,  kept  by  Peter  M'Intyre, 
md  commenced  the  throwing  of  stones 
against  the  windows  ;  by  means  of  which, 
''onsiderable  damage  was  done,  and  a  mob 
of  people  collected  together;  but  it  was 
not  proved  that  any  other  person  Joined  him 
in  this  mischief. 

The  court  said,  that  to  constitute  a  riot, 
two  or  more  persons  must  have  assembled 
to  do  some  illegal  act  :  and,  in  the  opinion 
of  the  court,  the  evidefice  was  not  suflicient 
to  support  the  indictment. 

The  defendant  was  acquitted. 

SUMMARY. 

(grand  larceny.} 

John  Lejvisy  Charles  Johnson^  and  Henry 
I  Ton  nscnd,  for  stealing  the  goods  of  Thomas 
j  Nichols,  were  convicted  of  this  offence,  and 
I  -entenced  to  the  Stale-Prison  three  years 
I  and  a  day  each. 

David  Burton,  convicted  during  tho 
term  of  February  last,  of  stealing  seventy- 
one  Barrels  of  flour,  of  the  value  of  ^700, 
the  property  of  Isaac  Wright  and  Wiiliarn 
Wright,  was  sentenced  to  the  State-Prison 
five  years. 

(petit  larceny.) 

Peter  O^Bricn  for  this  otfence  was  sen- 
tenced to  the  Penitentiary  two  years ;  Samu- 
el Hicks  for  nine  months  ;  Ann  Lolly  for 
sixty  days  ;  Mary  Ann  Brezji'ster,  convicted 
of  this  offence,  was  recommended  to  par- 
don, on  condition  of  her  leaving  the  state. 
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At  a  COURT  of  OYER  and  TERMINER 
and  General  Goal  Delivery,  holden  at  the 
City-Hall  of  the  City  of  N'  w-York,  on 
the  eleventh  day  of  July,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
seventeen  : 

BEFORE  THE 

Hon.  WILLIAM  W.  VAN  NESS,  one  of  the 
Justices  of  the  Supreme  Court  of  Judi- 
cature of  the  State  of  JVeiv-York. 
JACOB  RADCLIFF,  Mayor  of  the  City 
of^^'ew  York. 
WILLL^M  BURTIS,  and      )  .jr^^ 
JOSEPH  W.  BRACKETT,  ]  ^^(i^rmen. 

HUGH  MAXWELL,  District  Attorney. 
WILLIAM  VAN  HOOK,  Clerk  pro  tern. 

(libel.  COSTS        CRIMINAL  CASES.) 

AVILLIAM  COLE.MAN'S  CASE. 

On  the  traverse  of  an  indictment  for  a  Libel,  inipeachiim 
the  official  conduct  of  the  prosecutor,  a  chali<^nge  of 
ajuror  to  the  favor,  on  behalf  of  the  prosecution,  on 
the  ground  that  the  juror  had  entertained  hostile  feel- 
ings a^inst  the  prosecutor,  by  reason  of  a  transactioi: 
touching  his  official  duties,  is  well  taken. 

That  a  Libel  published  against  the  Clerk  of  a  Court  ol 
General  Sessions  of  tl^e  Peace,  was  written  by  tht 
District  Attorney  of  that  Court,  and  delivered  to  tht 
defendant  for  publication,  who  is  the  Editor  of  a  pub 
lie  newspaper — is  admissible  in  evidence,  to  show  the 
want  of  malice. 

When  the  publication  complained  as  a  Libel,  in  sub- 
stance charges  the  prosecutor  with  having  received 
divers  sums  of  money,  in  divers  instances,  which  iiei 
ther  the  law,  nor  the  rules  or  the  practice  oj'ihe  Court, 
authorized,  and  the  defendant  in  such  prosecution,  to 
prove  the  truth  of  such  charge,  in  justification  produ- 
ces a  number  of  witnesses,  who  swear  to  divers  sums 
paid  by  them  to  the  prosecutor  as  Cleik,  alleged  to  be 
illegal,  it  seems  that  the  minutes  of  the  Court  kept  by 
the  prosecutor,  as  Clerk,  will  be  received  asonly^rma 
Jacie  evidence  of  the  facts  relating  to  such  charges  : 
the  orders  of  the  Court  contained  in  such  minutes,  and 
bills  of  costs  sanctioned  by  the  Judges  of  the  Court, 
containing  charges  which  such  Clerk  was  in  the  habii 
of  making,  may  be  read,  for  the  purpose  of  repelling 
such  charges  in  the  Libel  as  relate  to  the  rules  and 
practice  of  such  Court,  but  not  to  show  such  charges 
were  legal. 

^uere— Whether  a  party  indicted  in  the  Court  of  Ses- 
sions, who  is  acquitted  by  verdict,  or  otherwise,  is 
bound  by  law,  in  any  case,  to  pay  costs 

Maxwell  &  Gardenier,  Counsel  for  the 

prosecution. 
Emmet,  Hoffman,  Ogden  &  Price,  Coun- 
sel for  the  defendant. 
The  defendant,  the  Editor  of  the  Evening 
Post,  was  indicted,  during  the  sitting  of  the 
Court  of  Oyer  and  Terminerj  in  this  city, 


in  the  month  of  December  last,  for  a  I  ibel 
published  in  that  paper  of  the  30th  of  Sep- 
tember preceding,  of  and  concerning  the  of- 
ficial conduct  of  Robert  Macomb,  as  Clerk 
of  the  Court  of  Sessions  in  and  for  this  city. 

Jeduthan  Cadwell,  on  being  called  as  a 
juror,  was  objected  to  on  the  part  of  the  pro- 
secution, on  the  ground,  that  having  been 
heretofore  indicted  in  the  Court  of  Sessions, 
the  juror  had  been  called  on  for  a  bill  of 
costs  by  the  prosecutor,  which  he,  the  juror, 
considered  extravagant,  and  by  reason  there- 
of his  feelings  were  not  impartial. 

The  two  first  jurors  called  on  the  panel 
were  sworn  as  triors,  and  Maxwell  called  on 
Cadwell  as  a  witness  ^  and  after  having'  prov- 
ed by  him,  that  on  a  certain  occasion  he  had 
been  indicted  in  the  Court  of  Sessions  for  an 
assault  and  battery,  and  been  called  on  by 
the  prosecutor  for  a  bill  which  lie  considered 
extravagant,  Maxwell  put  this  question  to  the 
witness  :  whether,  by  reason  of  that  trans- 
action, the  feehngs  of  the  witness  were  such 
that  sitting  as  a  juror  in  this  case,  he  would 
be  indiflerent,  as  between  the  people  and  the 
defendant  ? 

Emmet  objected  to  this  question,  and  to 
the  ground  assumed  by  the  public  prosecutor 
in  this  challenge ;  because,  as  the  counsel 
argued,  the  issue  to  be  tried  is  between  the 
people,  on  the  one  hand,  and  the  defendant 
on  the  other.  And  Col.  Macomb  had  nothing 
to  do  with  the  prosecution,  except  as  a  witness. 

Maxwell  contended  to  the  Court,  that 
although  tliis  prosecution  was  ostensibly  in 
favor  of  the  people  against  the  defendant, 
yet  in  reality  Col.  Macomb  was  a  party.  His 
official  conduct  was  called  in  question  on 
this  occasion;  and  the  juror,  from  the  facts 
already  disclosed,  could  not  be  considered  in- 
different between  the  prosecutor  and  the  de- 
fendant. In  support  of  his  argument  the 
coimsel  cited  to  the  Court,  Trials  per  pais, 
p.  204. 

The  Court  decided  that  the  question  pro-^ 
posed  to  the  witness  was  proper  :  but  his  an- 
sw  er  to  the  inquiry  was,  that  since  the  affair 
took  place  he  had  thought  very  little  about 
it  ;  and,  thouirh  he  would  prefer  beiii?  excu- 
sed from  sitting  as  a  juror,  yet  he  did  not 
consider  his  feelings  such  but  that  he  could 
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serve  in  lliat  capacity  in  the  case  as  an  indif- 
ferent juror. 

After  the  decision  of  the  triors  ai'ainst  the 
challenge,  Maxwell  proceeded  to  oj)en  the 
case  to  the  jury  : 

(ientlenien  of  the  jury  : — This  is  an  indict- 
ment againiit  William  Coleman,  the  Editor  ol 
the  Eveninc^  Post,  for  a  Eihel  puhiished  in 
his  paper  of  the  30th  of  Septeniher  last. 
Col.  Alacomb,  gentlenien,  is  the  Clerk  of 
the  (!ourt  of  Sessions  in  tiiis  city,  and  tiie 
Lih(.'l  wliich  1  am  about  to  read  to  you  ini- 
peaches  his  oflicial  conduct  in  various  par- 
ticulars. 

The  prosecutor,  however,  has  selected 
two  specific  ciiar'/es,  whicli  he  has  made  the 
foundation  of  this  indictment. 

1.  ^'  Do  you  consider  yourself  authorized, 
by  law,  at  your  own  will  and  jjleasure,  out  of 
Court,  to  estreat  any  recognizance,  or  to 
make  use  of  any  threat  to  enforce  the  j)a}- 
ment  of  any  of  tlie  foregoing  demands  ? 

2.  "  Is  it  true,  that  in  a  late  case  of  as- 
•sault  and  battery,  you  undertot)k  to  settle  the 
matter  for  the  defendant  before  the  Court 
commenced,  and  received  your  cost ;  that, 
however,  the  party  who  commenced,  and 
who  had  only  the  right  of  making  such  set- 
tlement, not  being  a])pri7,ed  of  it,  the  prose- 
cution went  forward  ;  but  upon  a  disclosure 
of  all  the  circumstances  to  the  Court,  a  nullt 
prosequi  \s'D.s  ordered  ;  and,  is  it  true,  I  ask. 
that  you  had  the  assurance  to  demand  aljout 
^^17  additional  costs  from  the  defendant, 
which  you  pretended,  accrued  "n  consec^uence 
of  the  prosecution  not  being  stopped 

You  will  here  perceive,  gentlemen,  conti- 
nued the  counsel,  that  the  charges  are  di- 
rectly levelled  against  Col.  Macomb,  in  his 
official  ca])acit3^  He  is  willing  to  have  his 
public  conduct  investigated  in  the  lace  of  the 
world.  He  alleges  that  this  Libel  is  whol'y 
untrue,  and  that  it  is  malicious  ;  and,  it  will 
be  left  to  you,  gentlemen,  after  a  full  disclo- 
sure of  all  the  facts  and  circumstances  in  this 
case,  to  decide  on  the  issue  between  the  de- 
fendant and  the  prosecution. 

I  shall  now  proceed  to  read  to  you  the 
whole  publication,  that  you  may  be  the  bet- 
ter enabled  to  discover  the  scope  and  object 
of  the  specific  charges  to  which  I  have  ad- 
verted. 

To  the  opposite  Counsel. — You  admit  the 
publication  ? 

Ho f man. — We  admit  that  x\\e  pvhli cation 
was  inserted  by  the  defendant  in  his  paper, 
at  the  time  stated  in  tiie  indictment  j  but 


not  that  he  was  the  author.  You  may  read 
it  to  the  jury. 

^'  The  following  queries  have  been  sent  to 
the  Evening  Post,  by  an  anonymous  corrcs- 
|)oiident ;  but  who,  it  is  easy  to  perceive,  from 
the  hand-writing,  is  a  gentleman  of  the  pro- 
fession, and  1  presume,  one  in  practice  at  the 
Court  of  Sessions.  Ol  the  truth  of  the  char- 
ges conveyed  by  the  implied  alTirmative  of 
the  queries,  I  profess  to  have  but  imjjerf*  rt 
information  ;  but,  really,  so  much  is  rumour- 
ed abroad,  that  I  think  it  due  to  our  Court  of 
Criminal  .Justice,  that  an  investigation  should 
be  publicly  instituted.  It  is  very  obvious, 
that,  if  there  is  just  ground  for  the  complaints 
that  are  daily  hearil,  it  is  not  only  oppressive 
and  unjust  upon  the  citizens  who  tire  subjects 
of  the  imj)osition,  but,  what  is  of  inlinitely 
uiore  consecjuence,  it  necessarily  renders  the 
Courts  themselves,  odious  in  the  eyes  of  the 
people.  In  charity,  however,  to  Col.  Ala- 
comb,  we  hojje  he  will  be  able  to  give  the 
(juerist  such  answers  as  shall  show  he  has  pro- 
ceeded entirely  upon  misinformation.  It 
would  aflord  us  particular  satisfaction  to  make 
this  pajjer  the  vehicle  of  such  a  ;^Ieasing  refu- 
tation. With  these  preliminary  remarks,  we 
nov.'  beg  permission  to  introduce  our  corres- 
pondent to  the  reader ; — 

For  the  Ncir-York  Evcninj^  Post. 
To  Robert  Macondj,  Esq.  Clerk  of  the  Court 
of  Cieneral  Sessions  of  the  Peace  for  the 
City  and  Couniy  of  rsew-York. 
Sir, 

Notwithstanding  there  is  a  statute  which 
very  explicitly  fixes  and  regulates  the  fees  of 
your  office,  (vide  2d  vol.  revised  laws,  page 
18,)  there  seems  a  deal  of  mystery  always  t« 
hang  about  you  in  making  demands  of  costs, 
which  no  one  appears  to  be  capable  of  pene- 
trating :  and  which  I  consider  quite  incom- 
patible with  public  justice  and  the  rights  of 
the  citizen.  I,  therefore,  take  the  liberty  tt 
call  upon  you  for  an  explanation  on  this  sub- 
ject ;  and'  I  particularly  request  your  an- 
swers to  the  following  queries  : 

1.  Ey  what  law  or  rule  of  Court  do  yo\L 
demand  and  receive  eight  or  ten  dollars  from 
every  defendant  who  is  acquitted  on  a  trial 
in  Court  ? 

2.  By  what  law  or  rule  of  Court  do  yo* 
demand  and  receive  tlie  like  sum,  on  a  set- 
tlement of  certain  misdemeanors  by  the  par- 
ties, before  or  after  indictment  found,  as  al- 
lowed by  law  } 
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3.  By  whfit  law  or  rule  of  Court  do  you. 
immediately  on  the  adjournment  of  the  Court, 
every  month,  demand  and  receive  the  sum 
of  six  dollars  and  twenty-five  cents  from  eve- 
ry person,  who  had  become  bound,  in  re- 
€0<rnizance,  for  the  appearance  of  any  de- 
fendant, wlien  the  condhion  of  the  recogni- 
zance had  been  performed  by  the  regular  ap- 
pearance of  the  party,  or  when  the  case  has 
been  dismissed  by  the  Grand  Jury,  or  dis- 
continued by  the  party  complaining  not  hav- 
injr  appeared  to  prosecute  ?    Will  you  be  so 
obliging  as  to  turn  us  to  the  law  or  rule  of 
Court  by  which  this   most  extraordinary 
charge  is  authorized  ?  For  really,  Sir,  it  ap- 
pears to  us,  that  when   a  citizen,  against 
whom  a  frivolous  or  unfounded  complaint  is 
preferred,  is  brought  up  to  the  Police  Office, 
and  there  gives  bail  to  appear  in  Court  and 
answer  to  the  charge,  and  in  pursuance  of 
his  recognizance  does  appear,  but  owing  to 
the  complaint's  being  dismissed  by  the  Grand 
Jury,  on  hearing  the  witness,  for  the  prose- 
cution, or,  in  consequence  of  their  non-ap- 
pearance, after  the  lapse  of  two  or  three 
terms  ;  I  say,  it  does  appear  to  me,  that  such 
a  person  should  still  be  compelled  to  pay  six 
dollars  and  twenty-five  cents  costs  to  the 
Clerk  of  the  ('ourt,  for  lifting  the  recogni- 
zance^ as  it  is  elegantly  termed,  after  the 
condition  of  it  has  lecn  duly  performed,  a 
most  jiagr  ant  and  indeed  gross  act  of  injustice. 

4.  By  what  law  or  rule  of  Court  do  you 
demand  and  receive  the  like  sum,  even  from 
persons,  who  are  bound  to  ajjpear  only  as 
witnesses,  and  who  have,  pursuant  to  the 
condition  of  their  recognizances,  duly  ap- 
peared, and  when  those  recognizances  have 
never  been  estreated  in  open  Court  ? 

5.  Do  you  consider  3'ourself  as  entitled  by 
law  to  the  sum  upon  every  recoginzance  put 
into  your  hands  by  the  Magistrates  in  the 
PoHce  Oltice,  or  by  the  Recorder,  ^liether 
the  same  be  duly  estreated  or  not  in  open 
Court  ? 

6.  Do  you  consider  yourself  authorized  by 
laAV,  at  your  own  will  and  pleasure  out  of 
Court,  to  estreat  any  recognizance,  or  to 
make  use  of  it  as  a  threat  to  enforce  the  pay- 
ment of  any  of  the  foregoing  demands  ? 

7.  Was  it  not  made  a  rule  of  Court  some 
time  since,  that  the  Court  of  Exchequer 
should  collect  all  fines  and  forfeitures,  and 
do  you  not,  however,  continue  to  collect 
them  still,  in  defiance  of  this  salutary  rule  ? 

8.  By  what  authority  do  you  write  notes; 
at  the  termination  of  every  Session  to  certain 


gentlemen,  informing  them  that  they  are  fin- 
ed 40  or  50  dollars  for  non-attendance  as 
jurors,  and  request  that  the  money  should  be 
transmitted  to  you,  akhough  the  authority  to 
collect  fines  is  vested  exclusively  in  the  Court 
of  Exchequer? 

9.  Is  it  true,  that  in  a  late  case  of  assault 
and  battery,  you  undertook  to  settle  the  mat- 
ter for  the  defendant  before  the  Court  com- 
menced, and  received  your  cost,  that,  how- 
ever, the  party  who  complained,  and  who  on- 
ly had  the  right  of  making  such  settlement, 
not  being  apprized  of  it,  the  prosecution 
went  forward  ;  but,  upon  a  disclosure  -of  all 
the  circumstances  to  the  Court,  a  nolle  prose- 
qui was  ordered  ;  and,  is  it  true,  I  ask,  that 
you  had  the  assurance  to  demand  about  17 
dollars  additional  costs  from  the  defendant, 
which  you  pretended,  accrued  in  consequence 
of  the  })rosecution  not  being  stopped  ? 

I  have  not  the  slightest  wish  to  deprive 
you  of  a  single  cent  of  your  just  and  lawful 
fees,  but  since  the  people  suffer  greatly  by 
demands  of  the  nature  above-mentioned,  we 
should  be  glad  to  know,  whether  you  have 
not  misconstrued  the  law,  or  not  carefully 
examined  the  fee-bill.  Even  admitthig  some 
of  the  demands  of  the  nature  of  those  above 
stated  to  be  legal,  I  cannot  for  my  life  disco- 
ver how  your  costs,  according  to  the  fee-bill 
(which  is  here  annexed)  can  amount  to  any 
thing  like  what  you  charge. 

I  have  made  inquiries  on  the  subject,  of 
gentlemen  of  the  bar,  but  they  say  they  do 
not  understand  it.  We  have  also  applied  to 
the  District  Attorney,  who  also  declares  that 
he  knows  nothing  about  the  matter,  and  that 
he  has  nothing  to  do  wirii  your  fees.  From 
him  we  have  gone  to  his  Honor  the  Mayor, 
who  gives  us  no  other  satisfaction,  than  tell- 
ing us,  that  if  there  is  any  thing  wrong  in  the 
charge,  it  will  be  inquired  into,  on  applica* 
tion  to  the  Court  while  sitting. 

Meanwhile,  we  are  threatened  with  the 
forleiture  of  our  recognizances,  if  we  do  not 
call  at  your  office  and  pay  your  costs,  on 
those  very  recognizances,  the  condition  of 
which  we  have  faithfully  performed  long  ago. 

We  hope,  therefore.  Sir,  seeing  the  situa- 
tion in  which  we  are  placed,  that  you  will 
promptly  satisfy  us  on  this  subject;  for  if 
you  can  show  us  any  law  or  rule  of  Court^ 
sanctioned  by  law,  by  which  you  are  authori- 
zed to  make  these  exorbitant  and  extraordi- 
nary demands,  we  shall  quietly  submit,  until 
we  can  seek  relief  from  the  Legislature. 

Vox,  PoPtJLI.'* 
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The  counsel  having  read  the  publication, 
rested  the  prosecution. 

Price. — Gentlemen  of  the  jury : — This  is  a 
prosccutioi^  a:r?iiust  WiUiam  Coleman,  the 
Editor  of  the  Evenini^  Post,  for  a  Libel.  In 
whaterer  point  of  view  we  consider  this  case, 
the  result  is  hiiddy  intcrestinjr,  and  involves 
prin'jijilcs  of  vitiil  importance  to  the  commu- 
nity at  larjje.  The  defendant  is  deeply  in- 
terested, and  the  olhcial  conduct  and  charac- 
ter of  tlie  prosecutor  are  at  stake. 

Mr.  (/oleinan,  gentlemen,  has  been  an 
Editor  in  this  city  for  sixteen  years  ;  and  has 
conducted  a  leading  paper  during  that  time, 
witli  reputation  to  himself  and  with  advantaL^e 
to  the  community.  If,  unfortunately,  on  this 
occasion,  he  has  sincjled  out  Col.  JMacomb  as 
an  object  of  })ubhc  reprobation,  and  has, 
maliciously,  held  him  up  to  public  odium 
and  rep'-oach  ;  if  he  has  made  this  publi- 
Cition  without  eood  motives  and  justifiable 
eiuh,  then,  gentlemen,  you  must  pronounce 
him  -uilty  ;  he  must  stand  con\  icre<l,  for  the 
first  lime,  as  a  Libeller,  and  oui^ht  to  receive 
the  reprobation  of  all  honest  men. 

The  duty  and  situation  of  an  Editor,  gen- 
tlemen, is  peculiarly  arduous.  The  Press 
was  instituted  lor  the  noble  purpose  of  pro- 
mul^^atin'/  truth  and  diffusing  correct  infor- 
mation through  tlie  community.  Its  claims 
are  higher  still,  and  still  more  imposing. 
Often  has  it  roused  the  shunbering  energies 
of  man  and  awakened  him  to  freedom.  Often 
has  it  unrivetted  the  chains  of  tyranny  and 
set  caj.tive  nations  at  liberty.  But  when 
even  among  a  free  people,  tericious  of  their 
riijhts,  one  of  their  public  servants,  regardless 
of  his  duty,  and  unmindful  of  the  awfid  re- 
sponsibility of  his  situation,  becomes  guilty 
of  malversation  in  his  office,  then  tlie  Press, 
faithful  to  its  trust,  shall  bear  the  shameful 
deed  to  every  ear,  and  every  tongue  shall 
disapprove. 

Gentlemen,  it  is  not  because  these  char- 
ges have  been  published  against  the  prose- 
cutor ;  it  is  not  because  the  publication  ar- 
raii^ns  the  official  conduct  of  one  of  your 
public  servants,  that  the  defendant  is  to 
stand  convicted  by  your  verdict. 

In  this  country,  the  doctrine  of  the  com- 
mon law  which  proclaims  "  the  greater  the 
truth,  the  greater  the  Libel,"  has  been  explo- 
ded ;  and  a  rule  more  consonant  with  the  ge- 
nius of  our  government  has  been  established 
by  an  express  statute.  The  truth  of  the 
matter  contained  in  the  Libel  can  now  be  giv- 
en ill  evidence  j  and  should  it  appear  that 


the  defendant  was  actuated  l)y  good  motive* 
and  justifiable  ends,  he  must  be  arf|uitted. 

The  defence,  g«'ntlenien,  which  we  shall 
interpose,  rests  on  two  jrrounds.  W  e  aver, 
in  the  first  place,  and  believe  it  will  appear 
manifest  in  the  progress  of  this  trial,  that  this 
publication  was  not  made  maliciously.  The 
defendant  shrinks  not  from  a  public  investi- 
gation of  his  conduct.  He  was  on  good 
terms  with  the  prosecutor,  and  could  not 
have  been  actuated  by  any  motives  of  private 
resentment. 

In  the  second  place,  we  shall  endeavour  to 
prove  that  the  charges  contained  in  that  pub- 
lication are  true.  And  here  it  will  not  be 
expected  from  us,  nor  does  the  law  require 
that  every  minute  collateral  fact  stated  should 
be  justified  :  suffice  it  to  say,  that  the  sub- 
stance of  the  material  charjes,  contained  in 
the  arti<  le  which  has  been  read  to  you,  will 
be  abundantly  established.  We  shall  prove 
that  Col.  Macomb,  in  a  ^^eat  variety  of  in- 
stances, in  his  otlicial  station,  has  exacted  and 
taken  too  much — he  has  taken  more  than 
tl)e  law  justified.  If  we  make  this  appear, 
and  if  we  establish  the  truth  of  this  publica- 
tion, whatever  may  be  your  sy  mpathies  to- 
wards the  situation  of  the  prosecutor,  you 
must  pronounce  the  defendant  not  guilty. 

I  beg  of  you,  gentlemen,  to  view  this  pro- 
secution in  its  true  and  proper  light.  The 
prosecution  is  not  between  Col.  Macomb  and 
the  defendant ;  but  the  people  are  array  ed 
against  him,  and  his  and  their  rights,  only, 
are  to  be  considered  by  you  in  the  verdict 
3'ou  are  to  pronounce.  The  prosecutor,  no 
doubt,  is  to  appear  as  a  witness ;  and  I  beg 
you  to  consider  him,  simply,  in  that  capa- 
city. ^ 

It  may,  and  no  doubt  will,  be  told  you, 
that  to  acquit  the  defendant  would  operate  to 
the  ruin  of  the  prosecutor.  I  think  I  know 
you  too  well  to  be  influenced  by  considera- 
tions of  expediency  ;  or,  that  you  will  be  se- 
duced from  the  path  of  your  duty  by  the  im- 
posing front  which  this  prosecution  assumes* 
AV^hen  there  has  been  a  shameful  violation  of 
duty,  and  a  high  public  officer,  regardless  of 
the  most  sacred  obligations,  has  taken  advan- 
tage of  his  situation  to  oppress  the  people, 
his  delinquency  ought  to  be  pourtrayed  in  vi- 
vid colours,  and  he  deserves  to  be  held  up  to 
public  execration. 

I  think,  gentlemen,  I  am  warranted  in 
saying,  that  before  this  prosecution  is  termi- 
nated, you  will  be  convinced  that  its  com- 
mencement by  Col.  Macomb  was,  at  least. 
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indiscreet ;  and,  without  regard  to  the  feel- 
ings ol  either  of  the  parties  interested,  I 
know  you  will  administer  ample  justice. 

Ogden  here  offered  to  prove  that  the  pub- 
lication, charged  as  a  Libel,  was  written  by 
John  Rodman,  the  former  District  Attorney 
of  this  city  and  county,  who  sent  it  to  the  de- 
fendant for  insertion  in  his  paper. 

Gardenier  objected  to  the  evidence,  on  the 
ground,  that  even  if  admitted,  it  could  form 
no  justification. 

The  opposite  counsel,  however,  contended 
that  such  evidence  was  proper  for  the  pur- 
pose of  showing  the  want  of  malice.  The 
charges  on  which  the  indictment  is  founded 
coming  from  a  high  official  source — from  one 
who  must  have  been  supposed  cognizant  of 
the  facts,  bore,  in  some  measure,  the  sanc- 
tion of  authority  and  the  stamp  of  truth.  It 
was  for  the  purpose,  not  only  of  proving  the 
truth  of  the  charges,  but  of  showing  the  want 
of  malice,  that  the  evidence  was  oftered. 

The  court  decided  that  the  evidence  offer- 
ed, was  admissible  for  the  purpose  stated 
by  the  defendant's  counsel. 

Richard  Hatfield,  on  being  sworn,  proved 
the  manuscript  produced  to  be  the  hand  wri- 
ting of  Rodman,  who  was  District  Attorney 
during  the  month  of  September  last. 

Ogden  here  proceeded  to  read  the  manu- 
script and  point  out  several  verbal  alterations 
made  by  the  defendaiit  in  the  original  manu- 
script, by  which  it  appeai-ed  that  the  defend- 
ant, b}'  several  of  these  alterations,  had.  soft- 
ened the  asperity  of  divers  expressions  used 
by  the  said  Rodman  :  but  it  appeared  further, 
that  the  matter  complained  of  in  the  indict- 
ment, and  stated  therein  as  the  second  spe- 
cific charge,  and  in  the  publication  as  the 
ninth  interrogatory,  above  set  forth,  was  in 
the  hand  writing  of  the  defendant. 

Isaac  Tucker,  a  witness  for  the  defendant, 
on  being  sworn,  testified,  that  in  August  last, 
the  wife  of  the  witness  was  charged  with  an 
assauh  and  battery  on  a  little  boy,  and  bound 
over  at  the  Pohce.  He  employed  John  A. 
Graham  to  see  it  settled ;  and,  durins:  the 
terra,  the  witness  whh  his  counsel  called  on 
Macomb,  who  told  him  that  if  he  would  pay 
$6, ,2 5,  he  would  give  him  a  discharge,  and 
he  might  go  home  about  his  business^  The 
witness  paid  the  money.  During  that  tfrm 
no  bill  was  foimd  against  his  wife,  to  the 
knowledge  of  the  witness. 

He  was  sunmioned  as  a  juror  in  the  Court 
of  Sessions  for  the  next  term,  and  while  sit- 
ting in  Court  he  heard  the  name  of  his  wife 
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called.  The  witness  called  on  Rodman,  and 
related  to  him  the  circumstances  of  the  for- 
mer payment  to  INIacomb  :  but  Rodman  said 
Macomb  had  no  right  to  settle  it,  and  advis- 
ed the  witness  to  submit,  and  make  an  appli- 
cation to  the  Court  before  sentence  was  pass- 
ed, on  affidavit,  stating  the  circumstances  of 
the  case.  The  witness  pleaded  guilty,  and 
on  the  last  Friday  of  the  term  was  fined  $10; 
but,  on  the  following  day,  on  a  representa- 
tion made  by  his  counsel,  the  witness  found 
the  fine  was  reduced  to  six  cents. 

On  the  same  day  tlie  witness  called  on 
Col.  Macomb,  who  told  the  witness  he  must 
pay  $6,,31  more.  The  witness  referred  the 
clerk  to  the  former  payment,  and  asked  him 
if  he  had  any  thing  more  to  pay  besides  the 
six  cents.  The  Clerk  told  the  witness  that 
he  had  been  highly  favored,  for  if  he  had 
had  his  deserts,  he  would  have  been  fined 
$50  and  imprisoned  six  months.  The  wit- 
ness reluctantly  paid  the  money. 

On  the  Monday  following,  one  of  the 
marshals  called  on  the  witness  with  a  bill  of 
$22. ,50.  consisting,  as  the  marshal  said,  of 
the  charges  of  two  Courts  and  the  fine  of  §10. 
The  marshal  was  told  by  the  witness  that  he 
had  a  bill  against  Col.  Macomb,  and  refused 
payment.  Afterwards  the  witness  called  on 
his  Honor  the  Mayor,  who  wrote  a  letter  to 
Col  Macomb,  which  the  witness  delivered  to 
him,  and  obtained  a  receipt  from  the  Clerk, 
without  making  a  further  payment. 

A  few  days  after,  the  witness,  in  a  conver- 
sation with  Rodman,  then  District  Attorney, 
in  presence  of  Josiah  Hedden,  one  of  the  Po- 
lice Magistrates,  was  informed  by  Rodman, 
that  tlie  affair  of  which  the  witness  complain- 
ed against  Col.  iMacomb,  was  nn  assumption 
of  his  own,  end  that  he,  Rodman,  would 
make  Macomb  pay  back  the  money.  On 
an  inquiry  by  Hoffman,  the  witness  further 
testified,  that  he  became  the  security  for  his 
wife,  and  attended  Court  for  her  during  the 
August  term,  and  her  name  was  not  called  to 
his  knoAvlcdgc. 

On  the  cross-examination  of  this  witness, 
he  further  stated,  that  between  the  terms  of 
August  and  September,  as  the  witness  was 
informed,  the  complainant,  in  the  prosecu- 
tion against  the  wife  of  the  witness,  com- 
plained to  .the  PoHce,  and  in  September  had 
her  indicted. 

Col.  Macomb  inquired  of  the  witness, 
whether  at  the  time  he  paid  the  $6.,31  he, 
the  Clerk,  did  not  tell  the  witness  that  it  was 
a  cruel  assault  committed  on  a  little  boy 
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the  wifo,  for  wliirh  .s7/c  mifiht  hnvo  breii  fined 
$.'')().  The  wiliicss  answered  that  the  words 
were  spoken  roiicerninc^  hi/ns('ff\  and  were, 
in  effect,  as  he  liad  b<*f()re  stated. 

Jacob  Ivailrliif,  one  of  tlie  niembers  of  the 
Court,  was  h(Te  calh'd  from  the  bench  as  a 
witness  on  behalf  of  the  defendant,'  and  on 
beinjs:  sworn,  testified  that  the  present  prac- 
tice of  the  Cotn't  of  Sessions  in  makin}:  up 
their  sentences  is.  that  in  the  afternoon  ol  the 
last  Friday  of  each  term,  the  members  of  the 
(Jourt  meet  for  that  purpf)se.  A  calendar  of 
the  convictions  is  furnished  by  tiie  ("leik,  on 
which  he  notes  the  sentences  to  be  passed — 
if  any  alteration  be  made  by  the  Court  before 
finally  passinrr  sentence,  it  is  also  made  by 
the  Clerk  on  said  caleiular. 

In  the  case  of  lluth  Tucker,  sjioken  of  bv 
the  last  witness,  it  appeared  from  his  minutes, 
that  this  was  a  convif  tion  by  confession  foi 
an  assault  and  batt(M-y,  and  no  explanation 
haviuf^  been  made  to  the  ('ourt  of  the  cir- 
cumstances, a  fine  of  ,v(*10  was  a;Treed  to  be 
imposed  ;  but  the  next  day.  on  a  represen- 
tation made  to  the  (Jourt  after  it  had  con- 
vened, the  fine  was  reduced  to  six  cents. 

On  the  cross-examination  of  this  witness, 
it  ap))eared,  that,  generally  on  the  Saturday 
morniuL^,  in  which  the  sentences  of  the  ('ourt 
are  passed,  the  C'lerk,  who  previously  ascer- 
tains from  the  Court  wliat  the  sentence  is  to 
be,  comes  into  Court  with  the  warrants  of 
commitment  ready  ;  but,  on  a  funher  inqui- 
ry by  the  counsel  for  the  defendant,  the  wit- 
ness stated  that  he  did  not  know  whether 
such  warrants  were  actually  filled  up  by  the 
clerk,  in  cases  of  misdemeanors,  before  his 
coming  into  Court.  The  witness  was  asked 
by  the  counsel  for  the  defendant,  Avhether  he 
recollected  the  letter  sent  by  him  to  Alacomb. 
concernin;;  the  costs  spoken  of  by  Mr.  Tuck- 
er ?  ToAvhich  the  witness  replied,  that  since 
he  heard  the  testimony  of  Tu^^ker,  he  u-- 
membered  that  such  a  letter  was  sent ;  and, 
on  a  further  inquiry  of  the  witness,  by  the 
counsel,  concernins;  the  contents  of  the  letter, 
he  answered,  that  he  did  not  recollect  them. 

John  B.  Thorp,  on  beinj^  sworn  on  be- 
half of  the  defendant,  testified,  that  in  the 
summer  of  1815,  he  was  the  security  for 
William  F.  Bradbury,  charged  with  theft,  the 
charge  (on  examination  not  amounting  to 
felony,)  was  settled  in  the  Police  and  went 
no  further.  The  witness  afterwards  went 
out  of  the  city,  and,  on  his  return,  received 
several  notices  in  succession  from  iMacomb, 
requesting  him  to  pay  the  costs,  or  the  recog- 


nizance would  be  forfeited.  Tlie  witness 
called  on  the  Clerk,  who  informed  him  that 
the  time  had  run  out,  and  tiiat  the  recojjni- 
zance  ought  to  have  been  taken  up  before. 
On  asking  IMacomb  what  he,  the  witness, 
miist  pay,  he  was  told  .^12;  but,  on  renion- 
stratincr,  he  agreed  to  accej)t  $10:  but  whe- 
tin*r  he,  the  witness,  took  a  receipt  or  not, 
he  does  not  remember. 

On  his  cross-examination,  the  witness  sta- 
led that  he  thought  Bradbury  wa«>  bound  in 
August  for  his  aj)pearance  in  the  Sessions  in 
September,  and  that  in  November  following 
tlie  witness  made  the  payment  to  Macomb. 
\s  it  was  a  private  dispute  touchinL'  the  right 
of  property,  a  settlement  was  made  in  the  i*o- 
lice  ( )fiice  ;  but  the  witness  did  not  inform 
Macomb  that  it  was  so  settled. 

Tiiomas  Bennet  and  (ieorgc  Arnold  were 
here  called  and  sworn  as  witnesses  on  behalf 
of  the  defendant.    Arnold  testified  that  there 
was  a  complaint  for  an  assault  and  battery, 
entered  against  him  in  the  Police,  and  a  war- 
rant was  issued,  and  a  man  by  the  name  of 
\\  bite  became  security.    He,  the  witness, 
afterward  went  to  the  Police,  and  was  there 
informed  that  it  was  all  settled.    There  was 
another  cojnplaint  for  a  similai  oflbnce,  en- 
tered either  by  the  same  prosecutor,  or  some 
other  person,  but  in  whicli  of  them,  did  not 
appear ;  and  Thomas  Bennett  became  secu- 
rity for  the  appearance  of  the  witness.  At 
the  August  term  following,  the  witness  was 
acquitted,  no  person  appearing  to  prosecute. 
Me  was  called  on  by  Mr.  Wiley  the  Deputy 
(^lerk  for  the  costs,  amountins-  to  I$'6,y43, 
The  w  itness  afterwards  j)aid  to  \\'iley  .$'6„50, 
and,  by  his  direction,  ^'2  to  Mr.  Skaats  the 
Crier  of  the  Court,  for  him. 

Receiving  information  from  Bennet  that  he, 
as  surety,  had  paid  $12,  for  him,  the  witness, 
he  called  on  Mr.  Wiley  on  the  business,  and 
f  or  the  purj)ose  of  getting  it  back,  who  told 
him  that  Macomb  was  then  out  of  town.  The 
witness,  aftenvards,  called  at  the  Clerk's  of- 
fice, and  found  Wiley  and  iMacomb  in  the 
office  together.  Wiley  observed  to  the  Clerk, 
Here  is  the  man  who  has  come  to  see  about 
tliat  money.'*'    Whereupon  Macomb  said  to 
the  witness,  "  Oh !  you  have  come  to  pay 
that  bill."'    The  witness  replied  that  it  had 
then,  alread}',  been  paid  twice.    Macomb  in- 
quired of  the  witness,  whether  he  had  em- 
ployed a  law^-er,  which  beine  answered  in 
the  negative,  Macomb  said  that  the  witness 
had  saved  a  good  deal  by  that.  Whereupon 
after  turning  over  his  book,  Macomb  said 
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that  it  was  all  right;  and  that  Mr.  Wiley t 
had  received  no  more  than  the  legal  fees;| 
and,  other  persons  coming  into  the  office,! 
Macomb,  very  politely,  bid  the  witness  a: 
good  morning.  Nothing  was  ever  refunded  j 
to  the  witness,  and  he  received  no  other  con-  j 
solation  by  his  visit  to  the  Clerk,  than  that  of  j 
being  told  by  him,  that  he  had  come  off  well ! 
compared  with  the  opposite  party,  who,  hav- j 
ing  forfeited  the  recognizance,  would  be 
oblii^ed  to  pay  $100. 

Thomas  Bennet  testified  that  he  was  one 
of  the  pilot  committee,  and  in  August,  181C, 
became  security  for  Arnold,  and  heard  no- 
thing of  the  alfjiir  until  sometime  in  September, 
when  he  received  a  notice  from  the  Clerk's 
office  to  come  and  pay  a  bill  of  costs.  The 
witness  called  on  Mr.Wiley,  the  Deputy  Clerk, 
who  informed  him  that  the  costs  were  .$1 2  „1 2, 
and  was  very  urgent  for  the  payment,  and 
said  it  must  be  paid  in  an  hour.  The  wit- 
ness told  the  Deputy  that  the  prosecution 
had  been  settled  and  costs  had  been  paid : 
but  the  Deputy  informed  him  that  the  above 
Sinn  was  due  and  must  be  paid.  Not  having 
the  money,  he  was  allowed  one  hour  to  go 
and  borrow  it.  The  witness  borrowed  it  and 
paid  it  to  tlie  Deputy. 

The  witness,  before  the  payment,  had 
been  told  that  he  was  entitled  to  a  receipt, 
and  when  he  called  on  Wiley,  the  witness 
first  inquired  of  him  if  he  would  take  bank 
bills  in  payment,  and  being  answered  in  the 
affirmative,  the  witness  offered  him  the  mo- 
ney and  required  a  receipt.  The  ])eputy,  at 
first,  refused  to  give  a  receipt,  alleging  that  it 
was  contrary  to  the  practice  in  the  office. 
Whereupon  the  witness  was  about  departing, 
when  he  was  called  back,  and  the  Deputy  re- 
ceived the  money  and  gave  a  receipt,  which 
bears  date  on  the  19th  of  September,  18l6, 
as  appeared  on  its  production.  Afterwards 
the  witness  called  on  the  Deputy  Clerk  with 
Mr.  Arnold,  who  told  him  that  the  money 
had  been  paid  by  him  before  the  receipt  was 
given.  Wiley  acknowledged  it  had  been  paid, 
and  that  one  or  other  of  the  sums  ouglit  to  be 
refunded,  and  that  if  he  had  the  money  he 
would  repay  it  then;  but  that  Macomb 
would  be  back  in  four  days,  when  he  would 
pay  back  the  money. 

Here  Arnold  testified,  that  when  he  ca'.led 
on  Macomb,  in  presence  of  the  Deputy,  as  be- 
fore related  in  the  testimony  of  the  'witness, 
to  get  the  money  refunded,  he  had  Bennet's 
receipt,  wliicli  he  exhibited,  and  Macomb, 
instead  of  paying  ium,  only  said,  it  was  all 
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right,  Mr.  Wiley  had  done  right,  and  wished 
him  good  morning,  as  before  mentioned. 

Bernard  Kennedy  testified,  that  Timothy 
Keegin  and  John  Cummings  were  arrested, 
brought  to  the  Police,  and  bound  over  for  an 
assault  and  battery  committed  on  a  child,  and 
the  witness,  Kennedy,  became  their  security. 
The  parties  settled  the  matter  in  the  Police, 
and  paid  $1„50  costs.  Rodman,  then  Dis- 
trict Attorney,  was  present,  and  told  them  it 
must  be  settled  at  his  ofnce.  They  accord- 
ingly went  to  Rodman's  office,  and  paid  fifty 
cents  for  a  letter  to  JMacomb,  to  whom  they 
went  and  paid  $6  each  :  and,  afterwards,  re- 
ceiving a  notice  from  the  Clerk's  olTice,  re- 
questing them  to  come  and  pay  the  costs, 
they  called  on  Mr.  Wiley  and  paid  him  the 
additional  sum  of  ,$6„25. 

Dr.  Richard  Walker  testified,  that  having 
been  called  on  by  Cummings  and  Keegin, 
two  poor  men,  to  assist  them  as  a  friend  in 
settling  the  affair  for  which  they  had  been 
bound  over ;  he  went  with  them  to  the  Police 
Oftice,  at  nine  o'clock  in  the  morning  of  the 
first  day  of  Court,  to  have  tlie  matter  settled 
before  the  opening  of  the  Court ;  and  found 
that  the  papers  had  not  been  sent  up  to  the 
Court.  The  settlement  then  took  place,  as 
mentioned  by  the  last  witness. 

Afterwards  the  witness  was  applied  to  by 
the  parties,  and  on  their  representation  went 
with  them  to  Macomb's  office,  and  demanded 
of  him  why  they  had  been  charp^ed  with  costs 
in  a  matter  which  had  never  come  before  the 
Court ;  alleging  that  he  had  no  right  to  re- 
ceive any  costs  in  such  case.  Macomb  said 
that  it  was  all  right,  to  which  the  witness  re- 
plied, that  it  was  not ;  and  added,  that  he 
was  determined  to  see  that  justice  was  done 
to  these  poor  men.  AMiereupon  Macomb  said, 
that  if  they  would  call  on  him  after  Court,  it 
should  be  arranged.  In  about  a  month  af- 
wards,  on  a  further  representation  made  to 
the  witness  by  Cummings — that  he  had  re- 
ceived another  notice  from  the  Clerk's  ofiicf, 
requiring  him  to  pay  the  costs,  or  he  woidd 
be  sued  for  .§200,  the  witness  v,  ent  with  him 
to  the  clerk's  office,  and  in  warmth  deinanded 
of  j\iacojnb,  why  Cummings  was  called  on  for 
costs  he  had  already  paid  twice ;  alleging  fui- 
ther,  that  he,  Macomb,  had  promised  to  re- 
fund the  money  already  wrongfully  received. 
Whereupon  iMacomb  looked  over  his  boo.ks 
and  found  the  case,  but  no  money  was  credit- 
ed for  costs.  He  then  took  his  pen  and  mark- 
ed it  as  paid,  saying  it  was  a  mistake ;  but 
tlie  witness  told  him  that  was  not  sufficient : 
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he  must  refund  the  money,  as  he  had  promis- 
ed to  do.  Macomb  replied  that  lie  was  busy, 
and  they  must  call  a-zain  ;  but  the  money  had 
never  been  refunded,  to  the  knowledge  of 
the  witness. 

On  his  cross-ex'imination,  by . 'Macomb,  Dr. 
Walker  stated  further,  that  altliou</h  lie  could 
not  say  that  Macomb  had  ever  actually  pro- 
mised to  pay  back  the  money,  it  was  the 
understandinj^  of  the  witness  that  Macomb,  in 
promising  to  arrange  it,  promised  to  pay  it 
back. 

Charles  Ridebach  testified,  that  about  the 
30th  of  October,  1815,  three  vouul*^  men,  na- 
med ]Maine,  Osbonie  and  Carlisle,  were  con- 
fined In  bridewell  on  a  charije  of  felony. 
Osborne  was  the  son  of  a  j)oor  woman  ;  and, 
haviui^  turned  State's  evidence,  the  witness, 
at  her  solicitati()n,  called  on  Macoml),  at  his 
ofiice  in  Courtlaiidt-street,  to  ascertain  and 
settle  the  amount  of  the  costs;  havinir  received 
a  letter  to  do  so.  Macomb  informed  him. 
that  the  costs  amounted  to  .$ir»;  when  the 
witness  stated  to  the  Clerk  the  fjpculiar  situa- 
tion of  the  mother,  and  the  dilhculty  to  which 
she  would  be  subjected  in  paying  the  bill, 
Macomb  would  make  no  abatement,  and  sairl 
the  money  must  be  paid.  The  witness  then 
offered  tlie  money  and  required  a  receipt ;  but 
the  Clerk  said  that  his  book  was  a  sufficient  re- 
ceipt. Whereupon  the  witness  refused  to  pay 
the  costs  without  a  receipt ;  and  was  about  leav- 
ing the  office,  when  Macomb  called  him  back, 
and  rave  a  receipt  on  receiving  the  money. 

Afterwards,  the  witness  beintj  dissatisfied, 
and  being  informed  that  he  haa  paid  Macomb 
."^^11  too  much,  called  on  Mr.  Maxwell  and 
related  to  him  the  aftair,  who  said,  that  the 
witness  had  acted  foolishly  in  paying  Ma- 
comb any  thing. 

The  witness,  afterwards,  called  frequently 
at  tlie  Clerk's  office,  and  at  length  found  him, 
and  after  much  conversation,  i'^  which  ti^e 
witness  informed  Macomb  he  had  come  to  get 
back  $11  wrongfully  paid  him,  Macomb  told 
him  if  he  would  call  on  him  in  the  Sessions, 
he  wo'jld  settle  with  him.  He  called  ac- 
cordingly, but  then  Macomb  said  that  this 
w  as  not  a  proper  place  or  time  to  transact 
such  business.  The  witness  replied,  that  it 
was :  and  he  would  call  on  a  man  any  where, 
who  had  wronged  or  cheated  hira  out  of  mo- 
ney :  and  that,  if  he  had  his  deserts,  he  would 
be  sent  to  the  State  Prison.  The  Clerk  said 
he  had  not  then  the  money ;  but  the  witness 
was  very  uriient  in  his  demands,  and  finally 
tiueatened,  if  the  Clerk  did  not  instantly  re- 


fund the  money,  he  would  immediately  make 
a  representation  to  the  Court.  Whcreupoa 
Macomb  told  him,  if  he  would  hold  ids 
ton</ue,  he  would  pay  him,  and  drew  a 
check  on  the  bank  for  $1 1,  and  delivered  it 
fo  the  witness,  who  departed. 

Williain  Messerve,  on  being  sworn,  testifi- 
ed, that  sometime  durinjx  the  last  fall,  he  was 
bound  in  a  recognizance  of  $1000,  being, 
as  was  said")  for  murder;  but  he  never  heard 
nny  more  of  it;  and  sometime  afterwards  he 
received  a  notice  from  the  Clerk's  office  to 
come  and  pay  the  costs,  or  the  recognizance 
would  be  forfeited.  He  called  on  the  De})uty 
('lerk,  at  the  office,  who  told  him  the  costs 
were  $l6.  The  witness  refused  to  pay  that 
sum,  and  said  he  would  call  on  Macomb.  He 
saw  Macomb  at  Harlaem,  and  told  him  that 
he  had  been  charged  .^'iG.  Macomb  told  him 
to  call  at  his  office,  when  he  received  .98,  and 
when  asked  for  a  receipt,  said,  that  his  book 
was  receipt  enough ;  and  that  he  so  made 
the  bill  lower  becciuse  he  was  acquainted  with 
the  family  of  the  witness. 

J»>hn  G.  Bogert,  on  being  sworn,  stated, 
that  he  is  a  counsellor  at  law  in  this  city. 
That  sometime  in  May,  I8I6,  his  son  was  in- 
flicted for  an  assault  and  battery,  to  which  he 
pleaded  guilty,  and  was  fined  ,^•25.  An  officer 
called  on  the  witness  for  the  fine,  and  i^lOor 
,$'11  costs,  which  costs  the  witness  refused  to 
pay,  and  at  length  it  was  relinquished. 

William  Sanford,  testified  that  he  had  a 
son  bound  over  in  the  Police  for  his  ap- 
j)earance,  but  no  proceedings  were  had. 
Afterwai-ds  the  witjiess  received  a  notice 
from  the  Clerk's  office,  requiring  payment 
of  the  costs.  The  witness  called  on  the 
Clerk,  who  told  him  the  costs  were  ,$15, 
and  alleged  as  a  reason  why  they  were  so 
much,  that  the  warrant  was  issued  against 
two  of  the  witness's  sons  :  whereas  the  other 
son  at  that  time,  and  before  the  issuing  of 
the  warrant,  was  at  sea.  The  witness  be- 
ing dissatisfied  at  the  charge,  called  on  a 
lawyer,  who  advised  him  that  the  bill  was 
too  much,  of  which  he  informed  JMacorab, 
without  mentioning  the  lawyer's  name.  Ma- 
comb said  that  it  was  some  petty  lawyer, 
vvho  wanted  to  run  the  witness  into  costs. 
The  witness  paid  it,  and  took  no  receipt. 

Isaac  A.  Anderson  testified,  that  a  year 
before  last  fall,  two  of  his  sons,  John  and 
Isaac,  were  bound  over  at  the  Police,  for  an 
assauh  and  battery,  and  the  witness  became 
security.  The  second  or  third  term  after, 
the  affair  w^as  settled,  and  no  bill  was  found 
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by  the  grand  jury.  The  witness  was  notifi- 
ed from  the  Clerk's  officej  to  come  and  pay 
costs,  and  paid  to  the  Clerk,  in  two  pay- 
ments, either  $l6„50  or  $17„50. 

Thomas  Phoenix,  a  counsellor  at  law  in 
this  city,  testified,  that  sometime  in  the  Spring 
of  1816,  a  man  named  John  Smith,  on  a  ma- 
licious charge  for  a  felony,  was  bound  over 
at  the  Police,  for  his  appearance  at  the  Ses- 
sions. The  witness  became  bail.  No  pro- 
secutor appeared  against  him,  and  no  bill 
was  found  by  the  Grand  Jury.  The  witness 
applied  to  the  Court  for  the  discharge  of  Smith, 
which  was  granted  5  and  Smith,  afterwards 
called  on  the  witness  with  a  notice  from 
the  Clerk's  office,  to  come  and  pay  the  costs. 
The  witness  advised  him,  for  certain  reasons, 
to  pay  the  bill  and  get  a  receipt,  which  was 
done.  The  costs  paid  by  Smith  were  $9„50, 
as  appeared  by  the  receipt  bearing  date  1st 
May,  1816. 

James  Stoughton,  a  counsellor  at  law,  tes- 
tified, that  he  was  bound  over  in  the  Sessions 
in  the  fall  of  1815,  to  keep  the  peace  one 
year.  He  applied  to  the  Recorder  to  be  dis- 
charged from  his  recognizance ;  and,  in  the 
March  following,  the  order  was  granted  for 
that  purpose.  During  that  month  a  present- 
ment was  made  to  the  Grand  Jury,  against 
the  witness,  founded  on  the  act  to  prevent 
duelling,  but  no  bill  was  found.  He  was  af- 
terwards called  on  by  Macomb  for  the  costs, 
and  paid  him  10„50. 

The  witness  recollects  a  case  in  whicli  he 
was  concerned  as  counsel,  in  September, 
I8I6,  wherein  the  captain  and  mate  of  a  ves- 
sel having  been  indicted  for  an  assault  and 
battery,  were  jointly  tried  in  the  Court  of 
Sessions  and  acquitted.  Macomb  demanded 
and  received  from  them  $14„50. 

Phoenix,  on  being  again  called,  stated, 
that  he  now  recollects  a  case  in  which  two 
persons  for  whom  he  was  concerned,  were 
indicted  some  time  ago  in  the  Court  of  Ses- 
sions, and  tried  and  acquitted  the  same  term. 
The  charge  against  them  by  the  Clerk  was 
either  $17„50  or  .§18,5.0~which,  the  witness 
does  not  remember. 

It  appeared  from  the  testimony  of  Peter 
Van  Alen,  in  connexion  with  the  explana- 
tion of  his  testimony,  by  his  Honor  the 
Ma3'or  from  the  bench,  that  in  February  ter.n, 
18 16,  the  witness  and  his  son  John  were  in- 
dicted, tried  and  convicted  of  an  assault  and 
battery  committed  on  a  woman.  There 
were  two  separate  indictm.ents ;  but  on  the 
trial,  by  consent,  the  testimony  adduced  on 


the  traverse  of  the  first  indictment,  w  as  ap- 
plied to  the  second.  The  defendants  were 
fined  $25  dollars  each  ;  and  Van  Alen  tes- 
tified that  the  fine  of  both,  including  the  costs 
against  both,  amounted  to  f  82„50,  which  was 
paid  by  the  witness  to  the  Clerk.  (See  vol. 
l.p.31.) 

From  the  testimony  of  Thomas  Mercein, 
it  appeared  that  the  witness  paid  the  Clerk  of 
the  Sessions  as  surety  for  the  appearance  of 
a  Mrs.  Smith,  ,'J'6„25,  as  a  witness ;  she  was 
also  bound  over  as  a  principal. 

Mordecai  Homan  testified,  that  in  July, 
18 16,  at  the  complaint  of  George  Ferris, 
Henry  Hughes  was  bound  over  at  the  Police, 
for  an  assault  and  battery,  and  J.  B.  Thorp 
became  security;  but  nothing  further  was 
done  with  it,  and  the  witness  paid  to  Macomb 
for  the  costs  against  Hughes,  .f?10„25. 

From  the  testimony  of  William  Harrison, 
it  appeared  that,  about  a  year  ago,  his  son 
Edward  P.  was  brought  to  the  Police  for  an 
assault  and  battery.  He  was  indicted  in 
September ;  but,  before  the  trial,  the  prose- 
cuting party  agreed  to  make  it  up,  if  the 
witness  would  pay  the  costs.  He  called  on 
Mr.  Wiley,  the  Deputy  Clerk,  who  referred 
him  to  Col.  Macomb,  to  whom  the  witness 
paid  $10„25  for  the  costs.  As  the  witness 
was  going  out  of  Court  he  met  a  friend,  to 
whom  he  observed,  costs  had  risen. 

David  Haight  testified,  that  in  the  Spring 
of  1815,  one  Jonathan  Haviland  was  indict- 
ed in  the  Sessions  for  a  forgery.  The  witness 
and  another  person  became  bound  in  a  recog- 
nizance for  the  appearance,  at  the  solicita- 
tion of  Haviland's  friends,  who  lived  in  the 
country.  He  absconded  ;  and  in  April  the 
witness  and  the  other  surety  were  called  on 
by  Macomb,  to  pay  the  amount  of  the  recogni- 
zance. He  was  extremely  urgent  that  it  should 
be  paid  then,  alleging  as  a  reason,  that  the 
Court  of  Exchequer  was  to  sit  in  this  city  in 
the  May  following,  when  it  would  be  neces- 
sary for  him  to  make  his  returns,  and  that  if 
it  was  not  paid,  the  recognizance  would  be 
estreated  into  thsit  Court.  The  witness  and 
his  co-surety,  paid  the  sum  of  |^1000  to  Ma- 
comb, and  took  his  receipt,  bearing  date 
April  17,  1815  ;  which  receipt  was  produced 
in  evidence  by  the  witness. 

From  the  testimony  of  Isaac  Van  Hook, 
a  counsellor  at  law  in  this  city,  it  appeared, 
that  W  illiam  Wheaton  was  the  co-surety  with 
Haight  for  Haviland.  After  the  money  w^as 
paid  to  Macomb,  as  before  related,  the  wit- 
ness; by  the  request  of  the  friends  cf  Havi- 
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land,  drew  up  a  petition  to  the  Court  of  Ex- 
chequerj  and  Tlatt,  the  JudL^e.  crrantcd  relief. 

Ccorf.>c  15.  Raymond,  the  keept  r  ol  Ijridt-- 
well,  testified,  tlial  in  a  jrreat  variety  ot'  in- 
-stances,  wliere  defendants  iiad  been  senten- 
eed  to  bridewell  for  inisck'nieanors.  on  the 
c.\j)iration  of  their  iinprisoinnent,  Maronih 
}iad  exacted  and  received  fees  from  them, 
and  in  some  cases  had  received  the  amount  of 
lines  imjiosed  on  them. 

(jardenier  said,  he  must  confess,  from  tlie 
situation  of  this  cause,  and  from  tin;  siiiLMilar 
manner  in  which  this  defence  had  been  con- 
ducted, he  knew  not  wliat  to  do.  lie  was  at 
a  loss;  and  called  on  t!ie  Court  for  direction 
aiid  advice.  Where  is  the  inquiry  to  stop  ? 
Had  the  defendant  presented  us  with  one  or 
two  cases,  defnutely  and  distinctly  niarked, 
it  would  have  been  in  our  power  anrj  we 
miidit  liave  L^one  into  a  minute  inv4'sti<jation. 
and  have  justified  the  charges,  alleL,^ed  to  be 
illegal.  l>ut  the  delendant  has  here  called 
on  a  host  of  witnesses,  and  has  pro\  ed  that 
the  prosecutor  has  received  iVom  them  di- 
vers sums  of  money,  at  divers  limes. 

In  tills  sta^re  of  the  prosecution,  therefore, 
he  thouirht  it  j)roper  to  submit  to  the  (Jourt. 
wlietlier  it  was  not  incund)ent  on  the  defend- 
ant, who  stands  here,  in  elfecf,  the  accusinsr 
party,  to  prove,  in  addition,  the  excess  of 
costs  which  the  prosecutor  has  received  in 
each  si)ecific  case  presented  by  his  testimony. 
In  other  words,  wht^ther  the  o/uis  pi'ohanr/i 
docs  not  lay  on  his  side  ?  In  his  view  of  the 
subject,  unless  die  defentUint  proves  this  ex- 
cess, and  shows  that  in  cjich  case  the  prose- 
cutor has  received  more  than  by  law  he  was 
entitled  to  receive,  the  testimony  is  incom- 
plete, and  ought  to  go  for  nothing.  It  lies 
on  the  Libeller  to  show  the  correctness  of  die 
charires  he  has  juade  agninst  the  prosecutor. 

Hoffman  said,  he  must  beg  leave  to  dissent 
fiom  the  position  taken  by  the  opposite  corn- 
sel.  He  should  contend,  that  having  esta- 
blished tliat  the  Clerk  had,  in  divers  instances, 
received  sums  of  money  for  fees,  which  no 
law  of  the  state  authorizes,  the  delendant  had 
shown  sufficient.  The  weight  of  proof  now 
lies  on  the  side  of  the  prosecutor,  and  it  is  in- 
cumbent on  him  to  show  the  legality  of  the 
charges. 

Ko  public  officer  in  this  community  has  a 
right  to  receive  money  colore  offitii.  It  does 
not  lay  in  his  mouth  to  sa}-,  that  our  proof  is 
deficient,  after  it  has  been  established  that  he 
has  received  fees  from  persons  acquitted,  or 
not. even  indicted — fees  not  allowabie  by  law, 


nnd  which,  in  \.niuus  instancM,  he  has  re- 
turned. We  shall  strenuously  contend,  in 
this  cause,  for  a  princi])le  as  consonant  with 
reiison  as  with  the  most  refined  morality.  No 
ifUf/i  slmll  he  i)iinixlied  fur  cstublisliin;^  hig 
oirii  iimofctue  How  monstrous — how  re- 
pM^  nant  to  the  moral  feelings  of  mankind, 
that  a  man  discharged  fr(>jn  a  criminal  Court, 
intf)  which  he  had  not  come  voluntarily, 
should,  when  his  innocence  is  manifested,  be 
amerced  with  costs ! 

1  know,  said  the  counsel,  the  whole  histo- 
ry of  the  dilferent  statutes  concerning  costs 
in  criminal  cases,  for  while  in  the  Legisla- 
ture T  exerted  my  feeble  abihties  to  subvert  a 
practice  which  is  manil'estly  a  disgrace  to  our 
courts  of  crimiiud  jurisdiction  in  this  city.  In 
the  year  1787, ihk'lirst  fee-bill,  drafted  by  Var- 
ick  an«l  Jones,  was  passed.  provision  w<as 
here  made  for  the  payment  of  costs  by  a 
({(Pendant  in  a  criminal  jjroseculion  on  recog- 
nizance, except  for  services  rendered  him  at 
iiis  refjuest.*  In  the  year  1801,  the  laws  un- 
derwent a  revision  by  their  Honors  Judge 
Kent  and  the  present  iMayor.  The  fee-bill 
wiva  reported  by  them  as  it  stood  original- 
ly, but  by  sonje  means  the  provision  in 
question  was  superadded  by  thj  Legislature, 
subjecting  the  delendant  to  the  extreme 
hardship  of  paying  costs,  t  Thus  the  law 
stood  until  the  revision  took  place  in  the 
year  1813,  when  the  provision  in  questiou 
was  expunged,  and  the  law,  since  that  time, 
in  this  resj)ect,  stands  on  the  same  ground 
which  it  did  originally.  By  what  law,  then — 
by  what  authority  does  a  Clerk  presume  to  re- 
ceive fees  from  a  defendant  r  We  shall,  on 
this  occasion,  assume  the  bold  ground,  that 
the  prosecutor  lias  no  right  by  law  to  receive 
any  fees  from  a  defendant,  on  his  acquittal  by 
verdict,  or  otheruise,  in  any  case  whatso- 
ever. 

*  And  in  cases  of  crimes  and  misderneanorf, 
where  tlie  sei-vice  is  done  at  the  request  of  the  defend- 
ant, tlie  Citric  shall  be  allowed  and  may  take  the  folloir- 
in^  fees  of  the  defendant.." 

Laws  oJ\yew-York,  revised  by  Jones  and  Varick^ 
in  1789,  col.  %  p.  42D. 

f  The  following:  is  the  section  of  the  statul**  introduced 
into  the  revision  of  the  laws,  in  the  yi^ar  1801.  We  un- 
derstaiid  the  bill  was  reported  by  Judges  Kt-nt  and  Rad- 
ciiii",  without  this  clause:  but,  in  passing  through  the 
Senate,  the  clause  was  added  by  one  of  the  .Senators. 

"  And  no  person  being-  bound  by  rccosrnizance  to  ap- 
pear and  answer,  or  indicted  and  fined  either  in  the  Su- 
preme Court,  or  any  Court  of  Oyer  and  Terminer  and 
oaol  Deliv  ery,  or  General  Sessions  of  the  Peace,  shall  b« 
!.i>c!!ar;;eJ,  until  such  person  shall  have  paid  the  ff  es  of 
tho  Clerks  of  the  said  Courts  respective!  v."  (2.  vol.  R.  Li 
of  1801,  p  33.) 
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His  Honor  Judge  Van  Ness  observed, 
that  with  regard  to  the  question  raised  by  the 
counsel  for  the  defendant,  wliether  tlie  onus 
probandi  lay  on  his  side,  or  that  of  the  pro- 
secutor, he  did  not  conceive  that  this  could 
be  made  a  question,  at  the  present  stage  of  the 
prosecution. 

As  to  what  liad  been  said  by  the  counsel 
for  the  defendant,  relative  to  the  legal  right 
of  charging  a  person  with  costs,  who  had 
been  acquitted  in  the  Court  of  Sessions,  his 
Honor  said,  that  whatever  may  be  the  prac- 
tice in  this  city,  since  the  last  revision  of  the 
laws,  he  did  not  know  that  it  had  been  the 
practice  of  any  Clerk  of  a  criminal  Court,  in 
any  other  part  of  the  State. 

At  the  present  stage  of  the  prosecution, 
perhaps  the  best  course  to  be  pursued  was,  to 
have  the  evidence  closed  on  the  part  of  the 
defendant,  and  then  that  the  prosecutor  should 
adduce  any  further  testimony  he  might  have. 

As  the  defendant,  for  the  purpose  of  justi- 
fying the  charges  contained  in  this  publica- 
tion, had  produced  a  number  of  specific  cases, 
wherein  Col.  Macomb  had  demanded  and  re- 
ceived costs,  which  the  defendant  alleges,  and 
has  endeavoured  to  show,  were  illegal,  his 
Honor,  though  he  did  not  wish  to  be  uuder- 
stood  as  directing  the  counsel  what  course  to 
pursue,  suggested  that  the  services  rendered 
in  each  specific  case,  might  be  shown  on  the 
part  of  Col.  Macomo,  and  then  that  the 
charge  or  charges,  so  made,  miirht  be  com- 
pared with  the  fee-bill ;  or,  that  other  expla- 
nations might  be  made  on  hi^  behalf,  for  the 
purpose  of  repelling  the  charge  of  having  ta- 
ken illegal  fees. 

Raymond  here  produced  twelve  commit- 
ments against  defendants  who  had  been  sen- 
tenced to  bridewell  for  misdemeanors,  and 
stated,  that  it  was  the  usual  practice  of  Ma- 
comb, to  receive  the  fines  and  costs  from  such 
defendants,  on  their  discharge.  These  costs 
amounted,  on  an  average,  to  about  $10,, 50, 
in  each. 

Hoffman  here  read  from  the  statute,  (2.  vol. 
R.  L.  p.  506  and  7,)  to  show  that  it  was  the 
duty  of  the  Clerk  to  return  the  recognizance 
and  record  of  the  default,  into  the  .Court  of 
Exchequer. 

In  the  case  of  Samuel  Douglass,  contain- 
ed in  the  documentary  evidence  produced  lyy 
Raymond,  and  also  by  his  testimony,  it  ap- 
peared that  the  defendant,  Douglas,  had 
been  convicted  in  the  Sessions  for  a  misde- 
meanor, and  sentenced  to  pay  a  fine  of 
$'20.    It  had  been  the  practice  in  bride- 
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well  whenever  prisoners  were  confined  there, 
for  them  to  deliver  the  keeper  their  mo- 
ney or  other  effects,  for  safe  keeping,  un- 
til a  liberation  took  place.  Douglas,  at  tlie 
time  he  was  committed,  delivered  .$10  to 
the  witness  to  keep.  Macomb  afterwards 
came  to  the  prison,  and  understanding  from 
the  witness  that  the  defendant  had  only  .$10, 
he,  Macomb,  offered  to  discharge  the  prison- 
er, on  his  paying  that  sum.  The  witness 
went  with  Macomb  to  the  room  where  the 
prisoner  was  confined,  and  obtained  his  con- 
sent to  pay  the  ,$10  to  the  Clerk,  who  imme^ 
diately  wrote  a  discharge,  and  in  a  few  days 
afterwards  brought  the  witness  an  uncondi- 
tional pardon  for  the  prisoner. 

(iardenier  hereupon  stated  to  the  Court, 
that  from  tlie  singular  course  which  had  been 
taken  in  tlie  defence,  he  considered  it  hi;=! 
duty,  as  counsel,  on  behalf  of  the  prosecu- 
tion, to  request  of  the  Court  an  adjournment. 
The  counsel  said  that  he  had  been  but  re- 
cently engaged  in  the  cause  :  a  mass  of  tes- 
timony had  been  produced  by  the  defendant, 
for  the  purpose  of  establishing  the  truth  of 
the  charges  contained  in  this  Libel.  The  of- 
ficial conduct  of  the  prosecutor,  for  a  series  of 
years,  was  impeached  ;  and  the  Court  would 
perceive,  tliat  in  this  instance,  where  a  great 
variety  of  facts  had  been  adduced  to  esta^ 
blish  a  general  charge  of  malversation  in  of- 
fice, the  prosecutor  could  not,  possibly,  come 
prepared  with  testimony  to  repel  such  char- 
ges. 

His  Honor  .Judge  Van  Ness  said,  that  he 
was  disposed,  in  this  case,  to  grant  every 
reasonable  indulgence ;  but  that  he  did  not 
see  how  the  Court  could,  consistently,  grant 
an  adjournment.  What  would  be  done  with 
the  jury  ?  It  would  not  do  for  them  to  sepa- 
rate; the  defendant  had  brought  a  great  num- 
ber of  witnesses,  now  attending,  and  was  rea- 
dy on  his  part.  On  the  whole,  his  Honor 
said,  that  as  the  Court  and  jury  were  some- 
what exhausted,  and  as  it  would  be  perhaps 
a  considerable  time  before  the  trial  was  finish- 
ed, he  thougjit  propel,  on  this  occasion,  to 
^rant  a  recess.  Whereupon  the  SherilT  was 
directed  by  the  Court  to  provide  refreshments 
for  the  jury  in  a  convenient  room  in  the  hall, 
and  a  recess  took  place  for  one  hour. 

When  the  Court  and  jury  met,  Garde- 
nier  commenced  a  formal  opening  to  the  jury 
of  the  testimony. 

On  an  objection  raised  by  Emmet  against 
the  propriety  of  a  further  opening  to  the  jury 
on  behalf  of  the  prosecution,  Judge  Van  Nc§s 
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said  that  it  was  usual  and  proper  for  counsel 
in  the  progress  oi  a  cause,  wlien  about  to  in- 
troduce new  testiinouy,  the  necessity  ol  which 
might  not  have  been  foreseen  at  the  time  ol* 
the  former  opening,  to  open  the  evidence, 
briefly,  to  the  jury. 

The  counsel  then  proceeded  to  state  to 
the  jury,  tliat  a  great  number  of  witnesses 
haviu'j^  bt.'en  ialroduced  by  the  delendant,  to 
establish  a  variety  of  indejK'ndent  facts  tDUch 
inu  t!ie  oilicial  conduct  of  the  prosecutor,  for 
the  purpose  of  justif)  ing  th(?  chaiges  contain- 
ed in  the  libel,  it  was  incumbent  on  him  to 
repel  those  charges.  Th<.'  jury,  however, 
would  perceive  the  extreme  dilliculty  of  meet- 
ing each  specific  fact  relied  on  by  the  o{)po- 
site  cou.isd,  with  positive  pioof  or  satisfacto- 
ry explanations.  The  whole  ofiicial  life  of 
the  prosecutor  was  brought  in  question  ;  and, 
from  the  very  naiure  of  the  aHair,  it  became 
nccess  iry  to  recur  to  documentary  prools, 
and  the  '  ccords  of  the  Court,  for  a  number  of 
years  past.  From  the  unexpected  testimony 
relied  0!i  by  the  defendant,  and  the  short  re- 
cess grantCci  for  preparation,  the  counsel 
feared  that  the  testimony  would  noi  be  so 
complete  as  it,  o'.herwise,  might  have  been. 
In  :he  first  pface — 

lie  should,  iiowever,  endeavour  to  explain 
the  most  prominent  charges,  by  exhibiting 
the  records  and  miimtes  of  the  Court  of  Ses- 
sions to  the  jmy ;  secondly,  prove  that  the 
cosls  charged  by  the  prosecutor  were  con- 
formable to  the  uniform  practice  of  the  Court, 
to  those  of  preceding  Clerks,  and  to  approv- 
ed bills  taxed  by  the  Judges  of  Jiis  Court  and 
of  the  Supreme  Court;  and,  thirdly,  show 
tlie  correctness,  in  general,  of  the  prosecu- 
tor's official  conduct. 

William  Wiley  w?^  here  sworn  as  a  wit- 
ness on  behalf  of  the  prosecution,  and  a  bookj 
of  minutes  kept  by  the  Clerk  of  the  Court  of  i 
Sessions  was  produced  and  exhib'ted  to  hin.,! 
and  he  was  asked,  whether  that  was  the  book| 
of  minutes,  and  answering  in  the  affirmative, 
he  was  further  asked,  whetlier  it  was  the 
book  of  original  minutes  taken  in  Court.  He 
answered,  that  the  book  exhibited  was  not 
taken  in  Court,  but  was  engrossed  from  the 
rough  minutes,  taken  in  court,  according  to 
the  usual  practice.    He  was  then  asked  by 
Ogden,  whether  the  book  offered  was  en- 
grossed before  this  indictment  was  found. 
He  answered,  that  it  was  his  impression  5  and 
he  believed  it  was. 

Emmet  and  Hoflman  objected  to  the  in- 
troduction of  the  book,  as  evidence,  contend- 


ing that  the  origmal  minutes  taken  down  iu. 
Court,  being  the  highest  evidence,  should  be 
prodiiced.  The  counsel  took  a  distinction 
between  a  case  where  a  fact  was  to  be  esta- 
blished by  the  minutes,  wherein  the  interest 
of  the  Clerk  could  not  be  affected,  and  the 
pres'-nt  case.  They  said,  that  Macomb,  in 
this  prosecution  stood,  in  truth,  as  the  j)arty 
accused  ;  and  that  he  ouL'ht  not  to  be  permit- 
led,  in  this  manner,  to  furnish  written  evi- 
dence for  himself, 
(iardenier  contra. 

His  Honor  Judge  Van  Ness  said,  that  a 
great  variety  of  specific  charges  had  been 
brought  against  Col.  Macomb,  in  his  ofiicial 
capacity  as  Clerk,  and  the  defendant  had  call- 
ed on  witnesses  to  fortify  these  charges.  It 
would  be  extremely  difficult,  if  not  impossi- 
ble, for  Col.  Macomb  to  explain  those  trans- 
actions, of  which  the  witnesses  for  the  defend- 
diW  had  s))oken — transactions  which  occur- 
red for  several  yeiu-s  paM,  utdess  he  were  al- 
lowed to  recur  to  his  book  of  minutes.  Be- 
>ides.  Col.  .Macomb,  in  his  official  duties,  act- 
ed unrler  oath,  and  is  presumed  to  have  done 
his  diity.  Here  it  is  proved  that  the  prac- 
tice of  tlie  office  is  to  transcribe  from  the 
rouLdi  minutes  taken  in  Court,  into  a  book 
called  the  book  of  minutes,  which,  to  a  com- 
mon intent,  may  be  considered  the  originad 
minutes. 

As  the  Clerk  is  presumed  to  do  his  dut}-, 
and  as  ii  appears  that  this  book  was  engrossed 
before  the  indictment  in  this  case  was  found, 
it  is  good  c\idence,  prima  facie,  of  the  facts 
therein  contained. 

Here  Gardenier  recurred  to  the  case  of 
Ruth  Tucker,  in  the  minutes,  by  which  it 
appeared,  that  on  the  6th  of  September,  1816, 

the  defendant  being  arraigned,  pleaded 
not  guilty  on  the  7th.  "  the  defendant 
withdrew  her  plea,  and  pleaded  guilty  ;" — 
14th,  Convicted,  by  verdict,*  of  an  as- 
sault and  battery,  and  fined  .$10  and  costs. 

Gardenier  here  offered  in  evidence  two 
bills  of  costs ;  the  one  taxed  by  his  Honot 
the  present  Mayor  and  the  Recorder,  on  the 
-d  of  December,  I8I6,  in  the  case  of  Peter 
Vouuiz,  tsied  in  the  Court  of  Sessions,  and 
the  other  in  the  case  of  Edward  Ferris  and 
others,  taxed  on  the  9th  day  of  September, 
1811,  by  the  Hon.  De  Witt  Clinton,  then 
Mayor  of  New-York. 

Emmet  said  that  he  totally  objected  to  the 
evidence  offered ;  and  he  made  the  objection, 
and  should  insist  on  it  as  much  from  dehca- 
*  This  is  maoifesily  a  mistake  in  the  rwnufes. 
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r.y  towsd'ds  iiis  superiors,  as  with  any  other 
\iew.  The  counsel  had  hoped  that  Col.  iMa- 
comb  on  this  occasion,  instead  of  sheltering 
himself  behind  precedent,  would  have  been 
prepared  to  repel  these  charges  on  legal 
grounds. 

The  counsel  contended,  that  neither  the 
Mayor  nor  Recorder  were  taxing  Judges,  and 
that  they  had  no  authority  by  law  to  give 
their  sanction  to  any  bill  of  costs  whatsoever 
in  a  criminal  Court.  The  evidence  offered 
was,  therefore,  inadmissable,  and  ought  not 
to  be  received. 

It  should  besides  be  recollected,  and  the 
counsel  said  that  he  wished  it  to  be  distinctly 
understood,  that  the  defendant,  on  this  occa- 
sion, did  not  think  it  necessary  in  defending 
himself  to  impute  any  corrupt  motive  what- 
ever to  Col.  Macomb,  in  the  discharge  of  his 
official  daties.  The  ground  which  we  as- 
sume, said  the  counsel,  in  our  defence,  is, 
that  the  prosecutor  has  taken  illegal  fees, 
and  has  made  charges,  in  his  official  capa- 
city, not  warranted  by  law.  Shall  the  pro- 
secutor, therefore,  said  the  counsel,  be  allow- 
ed to  defend  his  conduct  by  the  errors  of 
others  ;  and  when  we  ground  ourselves  on 
the  law,  shall  he  be  permitted  to  justify  him- 
self by  the  practice  of  his  predecessors,  and 
by  taxed  bills  of  the  judges  ? 

Gardenier,  hereupon,  read  several  parts 
of  the  Libel,  and  contended,  that  as  the  pro- 
secutor had  been  charged  in  the  publication, 
in  divers  parts,  with  having  acted  contrary 
to  the  rides  and  practice  of  the  Court,  surely, 
he  ouirht  not  now  to  be  precluded  from  show- 
ing that  he  acted  in  conformity  thereto.  The 
Libel,  said  the  counsel,  contains  a  strong  in- 
sinuation, that  the  costs  charjred  by  the  pro- 
secutor were  not  only  illegal,  but  were  a  new 
invention  and  de\-ice  contrived  by  him  for 
his  own  emolument,  and  that  neither  the 
rules  or  practice  of  the  Court  justified  such 
charges. 

The  counsel  further  argued,  that  all  Courts 
had,  and  must,  necessarily,  have  a  right  of 
fixing  and  ascertaining  the  fees  to  be  charged 
by  their  respective  officers.  It  is  a  necessary 
prerogative  of  a  Court  of  justice,  and  re- 
sults from  the  very  nature  of  its  organiza- 
tion. 

Emmet  in  reply  said,  that  if  it  were  true 
that  charges  such  as  had  been  fastened  on 
the  prosecutor  in  this  investigation,  had  been 
tolerated  by  every  clerk  in  the  Court  of  Ses- 
sions ;  if  so  flagrant  an  abuse  of  justice  had 
been  suffered  to  grow  up  into  a  precedent  j 


then  the  conduct  of  the  defendant  was  highly 
meritorious,  and  he  deserved  the  thanks  of 
the  community  at  large,  for  having  made  this 
a  subject  of  public  inquiry.  It  is  high  time, 
said  the  counsel,  that  the  people  should  know 
whether  one  of  their  pubHc  servants,  standing 
in  a  high  official  situation — a  station  which, 
above  all  others,  affords  an  opportmiity  of 
doing  wTong,  when  not  restrained  by  law,  or 
by  an  uncorrupted  integrity,  should  place 
himself  above  the  law. 

The  opposite  counsel,  he  apprehended, 
had  totally  mistaken  the  ground  assumed  by 
the  defendant.  \Ve  stand  forward  boldly, 
on  this  occasion,  said  the  comisel,  to  inquire, 
JFhat  is  the  law  on  this  subject  ?  We 
avow  that  we  are  unwilling  that  precedent 
should  govern  the  law ;  nor  do  we  wish  to 
bring  in  question  the  official  conduct  of  third 
persons :  and  we  most  solemnly  protest  a- 
gainst  an  inquiry  into  the  practice  of  the  se- 
veral Clerks  in  our  Criminal  Courts  lor 
twenty  years  past. 

We  call  on  the  gentleman,  to  prove,  by  the 
Jaw  alone,  that  the  charges  he  has  made,  as 
established  by  our  testimony,  are  correct. 

His  Honor  the  iNIayor,  in  pronomicing  the 
lecision  of  the  Court,  observed,  that  it  -vviis 
true  no  taxed  bill  fixed  the  legal  rule  ;  but  the 
publication,  in  several  of  the  inquiries  which 
it  contained,  conveyed  the  idea  that  the  pro- 
secutor had  received  costs  from  others  which 
the  rules  or  orders  of  the  Court  did  not  aurhor- 
ize.  Another  general  charfje  in  the  publica- 
tion was,  that  he  had  received  illegal  fees. 
The  evidence,  produced  by  the  defendant, 
was  intended  to  justify,  and  applied  to,  both 
charges.  So  far.  therefore,  as  the  prosecutor 
might  be  prepared  to  show  that  his  charges 
had  been  conformable  to  the  rules  or  prac- 
tice of  the  coiu-t,  estabhshed  at  a  time  anterior 
to  the  publication,  on  which  the  indictment  is 
founded,  his  Honor  thought,  the  evidence 
was  proper. 

Gardenier  here  produced  the  bills  of  costs 
in  the  cases  of  Peter  Young  and  Edward  Fer- 
ris and  others,  and  read  the  items  Irom  the 
bill  in  the  former  case  as  follow : 
First  day. 

Order  that  the  defendant  be  called,  $0„20 
Crier  ringing  the  bell,  .  .  .  ^^7^9 
Crier  caUing  defendant  and  Clerk  ')   q  i  o  t  o 

entering  appearance,         ^  " 
Order  that  recognizance  be  respited,  0„20 
Clerk  respiting  recognizance,  0„06 


$0„73  1-2 


102 


THE  NEW-YORK 


Second  day. 
Order  that  defendant  Ix;  called,  $0„20 
Crier  calling  defendant,    .    .    .  0,,()G 
('lerk  enterin'^^  his  apjx'anmce,*  1-^ 
Order  that  recoLniizance  be  respited,  0.,20 
Respiting-  same,  (),,()() 


,$(),,()4  1-L 

Here  there  was  a  ciiariif^  of  .J0„64  for  nine 
successive  days,  aniountintr  to  . 

for  the  last  day  tiie  followini,^  charges  ap- 
peared in  the  bill  : 
Clerk  reading  and  fding  aflidavit  1 

of  complainant  with  return  of  ^  0„12  1-2 
the  Orand  Jury  thereon,  S 
Orderthatdefendantbedischarg- ^  „ 

ed,  on  payment  of  costs,    .  ^ 
Order  that  defendant  be  called,  0„20 


('rier  calling  defendant. 
Order  that  surety  be  called  to 

bring  forth  the  delendant, 
Crier  calling  surety,     .    .  . 
Order  that  warrant  issue  against  ^ 
defendant,   <J 


().,00 
0,.20 
0,,06 
0„20 


Order  that  defendant  be  discharged,  0„20 


$l„24]-2 

First  day,    •    .    $0,J3 1-2 

Second  do.      .       0„64 1-2 

Nine  successive  do.  5, ,80  1-2 

Last  do.    .    .    .    1,,24 1-2— $8,,43 
The  Ibllowing  taxation  appeared  on  the  bill  : 

We  tax  this  bill  at  eight  dollars  t'nd  forty- 
three  cents.    Dec.  2,  IblG. 

Jacob  Radcliff,  Mat/or. 
Ric:rARD  RiKKR,  riccorder. 

In  the  case  of  Edward  Ferris  and  others, 
the  same  specification  of  charges  was  made  : 
and  the  bill  was  taxed  by  his  Honor  De  Witt 
Clinton  on  the  9th  day  of  September,  1811. 
it  appeared  that  the  taxation  of  both  bills 
was  resisted.* 

By  the  above  bills  it  appeared  t\  at  on  a  re- 
cognizance, on  the  first  day  in  the  term,  after 
the  recognizance  was  entered,  a  charge  of 
.^0„73  1-2  was  made,  and  for  every  succeed- 
ing day,  in  each  day,  until  the  recognizance 
was  discharged,  ,f  0,,64,  and  the  two  princi 
pal  charges  were  the  order  that  defendant  be 
called,  and  the  order  that  his  recognizance 
be  respited. 


*  We  have  thought  proper,  for  the  purpose  oCelucida- 
tinj^,  by  all  the  means  in  our  jjower,  consistently  with  our 
limits,  a  subject  so  important  as  the  present,  and  to  as- 
certain what  the  practice  has  been,  to  search  the  ofncia' 
records  in  this  city,  from  the  year  1732,  to  the  pre 
sent  time.  We  have  proceeded  through  the  successive 
Clerkships  of  Au- ubtus  \'aB  Cerrtlandt,  Robert  Benson, 


Ruth  Tucker  was  here  called  aa  a  witnefis 
on  behalf  of  the  delendant ;  who  on  being 
swoni  testified,  that  she  never  appeared  in 
the  Court  of  Sessions  to  answer  anv  charge  ; 
but  that  being  bound  for  her  appearance  in 
that  court  in  August,  18l6,  John  A.  Graham 
was  enijjloyed  on  her  behalf. 

William  \'aji  Hook  was  here  introduced 
and  sworn  as  a  witness  on  behalf  of  the  pro- 
secution ;  who,  on  being  asked  concerning 
the  practice  of  the  former  Clerks  in  their 
charges,  testified  that  he  was  unacquainted 
with  the  practice  in  this  particular  :  it  had 

Purii'.  Wortman,  and  llobert  Morns,  Clerks  of  the  Hes- 
si(jns,  and  William  Coleman,  the  present  deff-ndant, 
(  'I'  rkof  the  Oyer  and  Terminer,  anfl  John  W.  Wyman, 
l>l\vard  W.  Laiglit,  and  Kobe ri  .Mat  onib,  Clerks  of  the 

"ourt  of  iJyer  and  I'ermiiier,  and  of  the  Sessions.  The 

1  esult  of  tliis  research  has  been,  thai  it  appears  from  the 
xKjIis  of  minuti^s — from  the  rt  cords,  n-cognizances,  and 
ther  otiicial  tlocuments,  that  it  has  been  the  uniform 

;»ractice  of  tin's*-  several  Clerks,  to  make  the  same  char- 
•*  for  the  same  ser\  ices,  (such  as  continuing  tlie  recogni- 
zances from  day  to  day,  and  sometimi  s,  as  in  the  old 
b /oks,  from  moniinj^  1ill  afternoon)  as  are  contained  in 
t  ie-  al)Ove-meMlioned  It  is  true,  that  anterior  to 
liif  re\olution,  and  until  the  revision  of  the  laws  in  1801, 
(  .«  ft  «-s  allowed  to  tlie  Clerks,  for  the  same  service*, 
wore  les-)  than  at  the  j)resent  time,  but  lijc  several  items 
'pf-'ilu  d  in  the  bills  are  the  s-ame.  For  example  :  the 
■  irdo  s  mentioned  in  the  bills  we  have  examined,  made 
')v  tiie  st^^veral  Clerks,  previous  to  the  CI  rksLip  of  Mr. 
VVyman,  were  'Jd.  in&tead  of  20  cents,  as  contained  in 
.Ite,  above  bill. 

It  also  ap|x?ar8,  by  a  recurrence  to  the  documents  ia 
the  oflice  of  the  (.'lerk  of  the  Court  of  Kxchequer,  the 
J  udge  of  which  is  the  jmiior  Judge  of  tiie  .Supreme  Court; 
diat  since  the  commencement  of  the  Clerkship  of  the  last 
;amed  gentleman,  bills  containing  the  same  specification 
of  charges  as  those  contained  in  the  bills  given  in  evi- 
dence, as  above,  have  been  uniformly  audited  and  al- 
lowed by  the  Judges  of  that  Court 

in  cas<^s  where  a  recognizance  has  been  forfeited  and 
urdcred  to  be  estreated,  bills,  made  out  by  tne  Clerks  of 
ihe  (Courts  of  Sessions,  in  which  the  recognizance  has 
lain  for  twelve  days  in  Court,  or  a  term,  on  the  twelfth 
lay  amount  to  5  dolls.  66  cts.  independe/it  of  the  Ciier's 
tees,  which,  at  21  cts.  a  day,  amount  in  twelve  days  to 

2  dolls.  a;i  cts.  Add  which  to  5  dolls.  66  cts.  and  th^ 
amount  is  8  doUs.  54  cts. 

We  request  our  readers,  however,  to  understand  that 
the  former  practice,  in  relation  to  the  allowance  of  char- 
ges to  Clerks  on  recognizance,  either  in  the  .Sessions  or 
Court  of  Excherjuer,  has  no  application  to  the  great 
question  respecting  the  rigid  of  the  people  in  charging 
a  d/'Jendnni  with  cqsis.  We  cannot  iubsci  ibe  to  the  doc- 
trine, (whatever  may  have  been  the  practice),  that  a  de- 
ft-iidant,  acquitted  from  a  criminal  charge  by  verdict,  or, 
for  want  of  prosecution,  should  be  subjected  to  the  pay- 
ment of  costs.  Cur  limits  will  not  allow  a  discussion  ;  but 
u  e  will  lay  down  what  we  believe  to  be  the  true  rule  on 
the  subject — a  rule  supported  by  analogy,  by  sound  rea- 
son, and,  as  we  believe,  consonant  with  the  opinion  of  the 
ablest  jurists  in  our  country.  This  rule,  undoubtedly, 
is  recognized  in  that  section  of  the  statute,  before  quoted, 
■evised  by  \'arick  and  Jones  :  Where  a  defeadant  is  ac- 
quitted, the  people  pay  their  own  costs  ;  the  defendant  his. 
i'or  any  services  which  the  Clerk  may  have  performed 
it  the  request  of  the  defendant,  in  the  course  of  the  pro- 
secution, he  ought  to  pav — his  antagonist,  (the  whold 
e&mmunity).  sheu'ld  stand  w  n»  better  grouni. 
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not  been  nnifonn,  and  the  bills  charged  by 
the  Clerks,  of  late  years,  were  considerably 
higher  than  those  made  by  former  Clerks. 

iloflfman  here  called  on  William  Wiley, 
and  inquired  of  him  whether  the  order,  men- 
tioned in  the  bills,  for  the  appearance  of  the 
defendant,  and  for  respiting  the  recognizance, 
were  in  fact  ever  entered  in  the  minutes — 
and  whether,  in  fact,  such  orders  were  ever 
entered  in  the  case  of  Ruth  Tucker. 

The  witness  answered,  that  he  did  not 
know  whether  such  orders  were  entered  in 
that  case.  That  the  practice  of  the  Clerks 
in  this  respect  is,  that  on  each  day  during 
term,  a  general  order  for  the  appearance  ol 
all  persons  bound  by  recognizance  is  entered 
in  the  book  of  miimtes.  Sometimes,  howev- 
er, through  hurry  or  inadvertence,  the  actuc-ft 
entry  of  such  order  is  omitted  in  the  rougli 
minutes ;  but  when  such  minutes  are  engross- 
ed, the  order  is  always  entered  as  and  for 
each  day  during  the  term.  The  witness  had 
understood  that  the  former  practice,  in  rela- 
tion to  the  entry  of  these  orders  was,  that  an 
order  was  entered  by  the  Clerk  for  each  per- 
son ;  but  that,  of  late  years,  the  business  of 
the  Court  having  increased,  the  practice  be- 
came altered  as  it  now  stands. 

His  Honor  Judge  Van  Ness  inquired  of  the 
witness,  in  what  manner  the  Clerk  or  himself 
estimated  the  costs  charged  :  whether  a  frross 
sum  was  generally  charged,  or  the  particular 
items  of  the  bill  were  put  down,  in  cstimatino- 
the  amount. 

The  witness  answered,  that  he  usually  re- 
ferred to  the  Clerk,  to  ascertain  from  him 
what  the  costs  were  in  particular  cases  on  each 
day;  and  sometimes,  he,  the  witness,  know- 
ing the  general  amount  of  a  bill,  had  charged 
and  received  a  sum  in  gross,  without  makhiir 
an  estimate.  The  witness  stated,  that  when 
the  Clerk  came  to  the  Court,  in  the  morning, 
he  usually  told  the  witness  the  amount  of 
costs  in  particular  cases  in  which  he  expected 
the  costs  would  be  paid,  telling  the  witness, 
that  the  charges  for  the  witnesses  in  the  case 
©r  cases,  were  to  be  added.  Macomb,  in 
making  out  the  amount  of  costs,  generally 
figured  on  paper;  and  wlien  a  cause  was  set- 
tled, he,  the  witness,  had  understood  the 
Clerk,  in  estimating  the  amount  of  costs,  was 
governed  by  this  ^lule  taken  from  the  tax- 
ed bill :  $0,,73  were  charged  for  the  first 
day,  and  §0,,64  for  each  of  the  foilowine 
days  during  the  present  or  succeeding  terms', 
while  the  case  was  pending,  until  the  costs 
were  paid. 


The  witness  here  produced  several  books 
of  minutes  taken  in  Court,  each  of  which 
contained  the  minutes  of  two  terms.  It  ap- 
peared, in  general,  from  an  examination  of 
these  books,  that  in  very  few  instances,  if  in 
any,  were  the  daily  orders  regularly  entered  ; 
and  the  witness  said,  that  as  these  were  orders 
of  course,  they  were  seldom  entered,  except 
in  the  engrossed  minutes. 

His  Honor  Judge  Van  Ness  said,  that  if 
iie  remembered  right,  the  legal  notion  of  a 
respite,  a.s  applicable  to  a  recognizance,  was — 
where  a  party,  who  had  been  bound  by  that 
obligation  to  appear  in  Court,  or,  to  perform 
any  other  act,  did  not  appear,  or  perform  the 
act,  according  to  the  condition  of  the  recogni- 
zance, and,  by  reason  thereof,  it  became  for- 
feited and  liable  to  be  estreated,'^  and  the 
Court,  for  special  reasons  shown,  makes  a 
special  order  that  it  lie  over  until  the  next 
term — this,  he  understood,  was  denomina- 
ted the  respite  of  a  recognizance. 

John  A.  Graham,  a  witness  produced  and 
sworn  on  behalf  of  the  prosecutor,  testified 
that  he  was  employed  as  counsel  in  the  case 
of  Ruth  Tucker,  complained  of  for  an  assault 
and  battery  in  the  Court  of  Sessions,  in  Au- 
gust last.  During  that  term  he  attended  eve- 
ry day,  and  did  not  hear  her  name  called. 
The  last  day  of  the  term  the  witness  inquired 
of  Macomb  about  the  costs,  who  told  him, 


*  This  being  a  technical  (enn,  we  fear  (hat  its  import 
may  not  be  understood  by  all  ;  and,  while  on  the  subiect, 
it  may  not  be  amiss  to  explain  other  matters  whicii  are 
not  familiar  to  the  j^eneralitv  of  readers.- 

A  recognizance  is  an  obligation  of  record,  wherein  the 
party  becomes  bound,  (in  this  country)  to  the  people, 
with  one  or  more  sureties,  either  before  some  Mainstrate 
iiaving  competent  authority,  or,  in  open  Court  to  apj^enr 
in  Court,  to  keep  the  peace,  or  for  good  beha\  icur,  or  for 
other  purposes. 

We  cannot  better  explain  the  nature  of  a  recogni- 
zance and  the  mode  in  which  it  is  taken,  than  bv  suppo- 
sing a  plain  common  case.  A.  has  a  violent  assault  and 
battery  committed  on  him  by  B.  Whereupon  A.  aces  to 
the  Police  and  makes  his  complaint.  A  warrant  fs  issu- 
ed, and  B.  is  brought  in  to  be  bound  over.  The  Magis- 
trates say  to  B. — "  Under  the  circumstances  of  this  case 
we  shall  require  of  you  security  by  recognizance,  yourself 
in  the  sum  cf  1000  dolls,  and"  two  sureties  in  the  sum  of 
500  dolls,  each."  The  sureties  are  brought,  and  one  of 
the  Magistrates  has  a  blank  recognizance  filled  up  and 
signed  by  the  defendant  anil  Ins  sureties. 

The  recognizance  states,  that  on  such  a  particular  da v, 
B.  and  C.  D.  of,  &c.  personally  came  before  me  J.  H. 
one  of  the  specialJustices,  &c.  «.nd  acknowledged  them- 
selves to  owe  tne  people  of  the  State  of  New- York,  that  is 
to  say,  the  said  B.  the  sum  of  lOOO  dolls,  and  the  saidC  " 
and  D.  each,  the  sum  of  500  dolls,  of  j^ood  and  lawful 
money,  &c.  to  be  levied  and  made  of  their  respective 
goods  and  chattels,  lands  and  tenements,  to  the  use  of 
the  people  of  the  .State  of  New-York  aforesaid,  if  the  said 
B.  shall  fail  in  performing  the  condition  following,  viz. 

Ihe  condition  of  this  recognizance  is  such,  that  if  the 
atJove-nauiedB.shali  pcreonallj  appear,at  the  iiextCouit, 
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that  if  the  defendant  would  pay  his  costs,  she 
mi^ht  ^o  without  day.  Isaac  Tucker,  the 
husband,  paid  $C„25  to  Macomb,  and  de- 
parted, expectinii^  that  it  was  all  settled. 

The  next  term  an  indictment  was  found  by 
the  Graiid  Jury,  at  the  complaint  of  the  ^ame 
prosecutor  as  had  appeared  ai^ainst  her  the 
te;  jn  precedinji^.  The  witness,  with  a  view  of 
havini^  tlie  prosecution  defended,  on  consult- 
inir  with  the  husbnnd,  first  had  a  plea  of  not 
guilty  entered  ;  but,  on  further  consideration, 
advised  to  have  that  plea  wit'idrawn,  and 
that  she  sliould  submit.  A  plea  of  guilty 
was  accordins(ly  entered,  and  the  defendant 
was  first  fiiitjd  .$'10  by  the  Court;  but,  on  a 
representation  made  by  the  witness  to  tiie 
Court,  the  line  was  reduced  to  six  cents  and 
costs,  as  related  by  two  of  the  witnesses  be-^> 
fore  sworn. 

The  witness  woll  remembers,  that  when 
the  costs  wore  estimated  by  Macomb  in  tills 
»:ase,  that  he  merely  mentioned  the  amount, 
v/ithout  makinj^  any  calculation  on  paper. 
The  witness  had  practised,  as  a  counsellor, 
nearly  sixteen  years  in  the  Court  of  Sessions  ; 
anil,  durinir  the  timo  that  Macomb  )iad  been 
Clerk,  never  saw  him  make  any  estimate  on 

A.  C.  (o  b«'  lio'ilei),  &c.  and  then  tirid  there  afisw<;r  all  >u(  h 
maltf  I'd  and  things  as  «5hall  beoiyected  aj^aiiist  him,  and 
abide  the  order  of  tin.'  Cyurt,  and  not  depart  without 
their  leave;  and,  in  the  mean  time,  keep  the  peace,  and 
be  of  good  behaviour  towards  the  people,  &c.  and  parti- 
cularly towards  A.  tlien  this  recognizance  to  be  void, 
•therwise  to  remain  of  full  force  and  virtue. 

(Signed)  B.— C— D. 

Taken  and  acknowledged  before  me,  ) 
the  day  and  year  abovt-wriiien.  > 

The  recognizance,  when  taken,  is  put  in  a  bundle  with, 
periiaj)!.,  a  j^reat  nuin'->er  of  others.  On  tlie  first  day  of 
the  term,  it  is  the  duty  of  the  Magistrates  to  return  the  re- 
ct)^:nizan''es  ;  and  if  R.  on  being  called  by  the  Crier,  does 
not  appear,  the  recognizance  is  generally  continued  until 

B.  be  indicted,  or  some  other  proceeding  lakes  place  ; 
and  if  he  docs  not  appear  when  required,  the  District  A  t- 
torney may  apply  to  (lie  Court  to  o;  der  tht.  recognizaiic 
to  be'  estreated,  which  is  done  in  the  following  man 
ner: — The  Clerk  directs  the  Crier  first  to  call  B.  to 
appear  and  answer  according  to  the  condition  of  his  re- 
cognizance, or  it  will  be  forfeited  :  afterwards,  if  B.  does 
aot  appear,  the  Crier  is  turther  directed  to  call  C.  anti 
D.  to  bring  forth  B.  for  whom  they  are  bound  according 
to  the  coadition  of  their  recognizance,  or  it  will  be  toi  - 
f.ited. 

If,  notwithstanding,  during  the  term,  B.  by  his  counsel, 
comes  and  alleges  some  reasonable  excuse  why  he  did 
not  appear,  praying  that  the  recognizance  njay  lie  over 
until  ihe  next  tieni),  the  Court  will  so  tUrect 

But,  if  neither  B.  nor  his  sureties  appear,  the  Clerk  ex- 
tracts, or  draws  the  recognizance  of  B.  and  his  sureties 
from  the  other  records,  and  sencls  it  up  to  the  Court 
gf  Exchequer.  This  is  termed  estreating  the  recogni- 
zance. Thus,  the  sum  contained  in  the  recognizance 
becomes  a  debt  to  the  St^tte,  aad  a  suit  may  be  brought 
f»i-  lis  rscovprjr- 


paper  of  the  amount  of  a  bill,  when  called 
by  those  about  to  pay  the  costs. 

(iardenier  here  referred  to  the  minutes  and 
to  the  recof^nizances  on  file,  in  tlie  several 
cases  followinir : 

1.  In  the  case  of  William  F.  Bradbury,  it 
appeared,  that  on  the  4lh  of  iNovember,  LSI.**, 
he  was  bound  over,  by  reco^^nizance,  to  ap- 
pear and  answer,  in  the  Sessions,  on  a  charge 
of  lelony.  J.  \*.  Thorp  was  his  bail  ;  the  re- 
coi^nizance  was  continued  until  December 
term  foUowinir,  \^  iien  he  was  discharged. 

2.  (jeorge  Arnold  was  bound  in  like  man- 
ner for  assault  and  battery,  in  two  recoirni- 
zances  taken  in  the  J*olice  ;  the  ojie  in  wliich 
John  White  was  surety,  taken  on  the  18th  of 
July,  18 16,  and  the  other,  in  which  Thomas 
nennet  was  surety,  on  the  2d  day  of  Aujnist 
followinu;.  The  defendant  was  tried  and  ac- 
(juitted  by  the  jury,  no  evidence  appearing, 
and  on  the  3th  day  of  Auifust,  duiing  the 
same  term,  dischar?:ed  on  the  payment  of 
costs. 

J I  is  Honor  Judge  Van  Ness  observing, 
that  IJennet  had  been  charged  .9l2„12,  as 
appeared  iVom  the  testimony  on  behalf  of  the 
defendant,  he,  the  Jud£;e,  wished  to  know, 
and  made  the  in(juiry  of  the  counsel  for  the 
purpose,  how  that  amount  of  costs  accrued. 

Emmet  said,  that  it  appeared  by  a  recur- 
rence to  the  minutes,  which  he  w<is  then  ex- 
amining, that  the  recognizance  was  given  in 
the  case  on  the  18th  of  July,  181 6,  and  the 
cause  was  tried  on  the  2d  of  August  follow- 
ing :  so  that  the  matter  was  only  one  term 
in  Court. 

3.  In  the  case  of  John  Cummings  and  Ti- 
moth}'  Keegan,  it  appeared  that  each  of  them 
were  bound  over  to  answer  at  the  July  term 
I'ollowing,  after  the  recognizance,  which  was 
dated  on  the  4th  day  of  June,  18l6,  and  on 
the  loth  day  of  July,  18l6,  it  appeared  from 
the  minutes,  they  were  discharged  on  pay- 
ment of  costs. 

4.  In  the  case  of  William  iMesserve,  it  ap- 
peared that  he  was  bound  in  a  recognizance' 
of  g'lOOO,  on  the  13th  of  October,  18X6,  to 
appear  and  answer  at  the  term  of  November, 
lbl6,  and  that  the  recognizance  was  conti- 
nued unto  the  14th  of  December  following, 
when  he  was  discharged. 

5.  In  the  case  spoken  of  by  Wilham  San- 
ford,  in  his  testimony,  it  appeared  by  the 
minutes,  that  \\Hliam  Sanford,  iMichael  San- 
ford,  and  Abraham  Sanford,  were  bound  over 
to  appear  at  the  term  of  February,  1816. 
The  l  ecogrtizances  were,  continued  until  the 
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term  of  March  following,  when  Michael  was 
indicted,  convicted  and  fined  six  cents  an: 
the  costs,  for  an  assault  and  battery,  and  the 
other  two  were  discharged  on  the  payment  ol 
fees.  There  was  only  one  recognizance 
produced  in  evidence,  in  relation  to  this  afiair 

6.  In  the  case  of  John  Anderson  and 
Isaac  Anderson,  spoken  of  by  Isaac  Ander- 
son, the  father,  in  his  testimony,  it  appeared 
that  on  the  6th  of  September,  I8l6,  a  recog- 
nizance was  taken,  in  which  he  was  bound 
for  the  appearance  of  his  two  sons  for  an  as  - 
sault and  battery,  who  were  both  indicted. 
The  recognizance  was  estreated  on  the  last 
day  of  that  terra,  for  costs. 

7-  In  the  case  of  Edward  P.  Harrison, 
spoken  of  in  the  testimony  of  William  Har- 
rison, it  appeared  that  the  recognizance  was 
taken,  wherein  Samuel  S.  Manning  became 
surety,  and  the  indictment  for  an  assault  and 
battery,  was  found  on  the  same  day,  durino; 
the  term  of  September,  181 6,  and  on  the 
last  day  of  Court,  the  recognizance  was  es- 
treated for  costs. 

8.  In  the  case  of  John  Smith,  it  appeared 
that  on  the  1st  of  March,  lSl6,  a  recogni- 
zance was  taken  in  the  sum  of  $500,  on  a 
charge  of  felony,  and  Thoaias  Plioenix  be- 
same  security.  He  was  discharged  on  tlie 
12th  day  of  April,  in  the  term  of  April  fol- 
lowing, on  the  payment  of  costs. 

9.  In  the  case  of  Henry  Norris,  junior, 
William  Norris,  and  William  Baker,  it  ap 
peared  that  they  were  jointly  recognized  to 
appear  at  the  term  of  April,  1816,  on  a 
charge  of  felony:  they  were  indicted,  and 
acquitted  and  discharged  on  the  12th  day  of 
the  same  month,  on  the  payment  of  costs. 

10.  In  the  case  of  James  Stoughton,  it  ap- 
peared that  he  was  bound  over  to  the  term  of 
January,  1816,  as  surety  for  Anthony  Bar- 
clay and  Francis  B.  Ogden,  in  the  sum  of 
;J30,000,  in  case  of  a  duel.  The  recogni- 
zance was  continued  until  the  term  of  March 
following,  when  he  was  discharged,  on  the 
payment  of  costs. 

11.  In  the  cases  of  Peter  and  John  Van 
Alen,  it  appeared  that  the  recognizances  were 
taken  on  the  27th  of  December,  1815  ;  on 
the  5th  of  January  following,  both  were  in- 
dicted; on  the  7th  of  February,  tried  ^  on  the 
17th  of  the  same  month,  fined  $25  each  : 
by  the  minutes,  it  appeared  that  eight  wit- 
nesses were  called  and  sworn  in  each  cause, 
and  the  amount  of  costs  was  $32,,50. 

12.  In  the  case  of  John  Osborne,  James 
Maine,  and  Jnliiis  Carlisle,  it  appeared  that 

J** 


they  were  bound  over  by  recognizance,  to 
appear  and  answer  at  the  Sessions,  in  ?>o- 
vember,  in  a  case  of  felony ;  and  that,  on  the 
11th  of  the  same  month,  Maine  and  Car- 
lisle were  convicted,  and  Osborne,  having 
turned  State's  evidence,  was  discharged,  on 
the  payment  of  costs. 

Here  the  documentary  evidence,  on  be- 
half of  the  prosecution,  was  closed. 

Robert  Macomb,  a  witness  for  the  prose- 
cution, on  being  sworn,  was  here  examined 
by  Mr.  Maxwell. 

MttTivell.  As  to  the  case  of  Arnold,  you 
have  heard  the  testimony  on  the  other  side. 
Did  you,  as  Clerk  of  the  Sessions,  perform 
the  services  charged  against  him  agreeably 
to  the  rules  and  practice  of  the  Court  ? 

Witness.  I  answer  that  inquiry  with  some 
qualification.  The  services  were  performed, 
according  to  the  uniform  practice  of  the 
Court,  under  all  my  predecessors.  But  the 
common  orders  for  the  defendant's  appear- 
ance, and  that  the  recognizance  be  respited, 
instead  of  being  entered  on  the  minutes 
in  that  case,  particularly,  were  entered,  gene- 
rally, in  that,  and  all  similar  cases,  as  is  usu- 
al, in  all  the  minutes  of  the  Court. 

Question,  is  your  answer  the  same  in  rela- 
tion to  all  the  cases  in  which  it  is  alleged  by 
die  witnesses  on  behalf  of  the  defendant, 
that  you  have  received  costs  .'^ 

Emmet  objected  to  a  general  inquiry  of 
that  nature  being  put  to  the  witness ;  and  in- 
sisted that  he  should  be  examined  as  to  each 
particular  case. 

Maxwell,  (to  the  witness).  Will  you  ex- 
plain to  the  Court  and  jury  the  purport  and 
object  of  the  notices,  sent  to  defendants  from 
your  office,  requiring  the  payment  of  costs  } 
Answer.  When  a  party  is  bound  by  re- 
cognizance to  appear  and  answer  in  the  Ses- 
sions, he  cannot  be  discharged  but  on  pay- 
ment of  costs,  as  will  appear  by  the  rules  of 
Court.  If  the  costs  be  not  paid,  the  recogni- 
zance is  forfeited  for  the  same.  And  it  is 
the  duty  of  the  Clerk  to  notify  the  party  of 
such  forfeiture,  that  he  may  redeem  the  same 
by  paying  the  costs ;  otherwise  the  recogni- 
zance is  estreated  into  the  Court  of  Exche- 
quer for  prosecution.  The  notice  alluded  to 
is  a  printed  notice,  containing  the  name  of 
the  party  whose  recognizance  is  forfeited, 
and  the  amount  of  the  recognizance,  and  ap- 
prising the  defendant  of  the  forfeiture.  (The 
witness  here  produced  a  form  of  the  notice 
issued  by  him,  and  of  that  issued  by  Edward 
vV'^.  Laight.  his  predecessor,  to  the  .same  effect). 
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QueMion.  In  relation  to  the  payment  of 
^f.'iOO  by  Mr.  Haialit,  as  surety  for  Haviland, 
did  you,  or  did  you  not,  make  use  of  any 
threat  to  enforce  the  payment  of  that  money  : 
Ansi'^er.  {  made  use  of  no  threat  whatso 
ever,  but  merely  notified  the  surety  that  tl 
recoL'ni/ance  was  forfeited.  Mr.  llai'iht 
whom  I  saw  very  shortly  afterwards,  stated 
tiiiJt  he  was  indemnified,  and  requested  that 
no  measures  mi«,dit  be  taken  against  him,  as 
he  was  ready  to  pay  the  money. 

Question,.  In  the  case  of  Keenjan  and  Cum 
minirs,  mentioned  by  Or.  Walker,  were  or 
were  not  tlieir  recognizances  handed  uj)  from 
the  Police  } 

Ansiner.  With  rejGfard  to  those  cases,  they 
were  certainly  handed  u))  by  the  Police,  niu 
their  recoeni/.ances  are  on  tile  in  n\y  oHire 
Indeed — their  names  could  not  be  before  tht 
Court,  nor  could  their  recojrnizances  be  ii 
my  possession  in  any  other  way  :  as  we  hav( 
i.o  knowledge  of  any  case,  but  from  the  re- 
turns of  the  Police,  and  other  Mafjistrates. 

Qiietition.  Did  you  charere  William  Mes- 
servc        and  take  8,  for  the  costs? 

Answer.  I  cannot  recollect  the  particulars 
of  every  case,  thus  hastily  brouijht  forward,  af 
ter  a  lonc^  period.  But  1  should  think  the  costs 
in  his  case  might  easily  amount  to  that  sum,  as 
it  was  considered  a  flagrant  case,  for  which 
he  was  bound  over  in  a  large  sum,  and  the 
ease  continued  some  terms  Iti  Court,  so  that 
the  Clerk^s  and  Crier's  fees  on  recognizance 
alone,  accordii/g  to  the  taxed  bills,  would  be 
considerable. 

Question.  What  were  the  circumstances  in 
the  case  of  Osboj 'ne,  Main  and  Carlisle  ? 

Ajis.  Osborne  was  bound  over  on  a  charge 
of  felony,  and  was  indicted  with  the  other 
two.  He  was  afterwards  admitted  as  evi- 
dence on  the  pail  of  the  State  against  the 
others,  whom  he  convicted,  and  was  discharg- 
es! by  Mr.  Rodman,  District  Attorney,  who 
directed  a  nolle  prosequi  to  be  entered,  on 
payment  of  costs  ;  which  costs,  by  his  ex- 
press order,  comprised  the  costs  of  all  three. 

The  counsel  for  the  defendant  asserted 
that  this  was  an  anomaly — a  thing  which 
had  nerer  before  been  heard  of  in  a  Crimi- 
nal Court — What !  said  they,  a  ^^tate's  evi- 
dence to  be  subjected  to  the  payment  of 
costs ! 

Hoffman.  Did  you,  in  the  case  of  Arnold, 
ever  enter  the  order,  that  the  defendant  be 
called  on  his  recognizance  ? 

Answer.  The  common  proclamation,  and 
•rder  that  persons  bomid  by  recognizance  to 


I  did ;  and  credited  it  to  the  Court 


ap})ear  and  answer — be  called,  and  that  their 

recoLMiizances  be  respited,  6^c.  were  entered 
according  to  the  established  practice  of  the 
Court,  since  177~. 

Hoffman.  This  is  the  first  time,  I  must 
confess,  that  I  have  ever  heard  of  a  common 
ruh'  in  criminal  cases. 

To  the  witness.  It  has  been  stated  that  you 
received  $1000  from  Mr.  Haight  and  his  co- 
surety, in  the  case  of  Haviland.  Did  you  so 
receive  that  money  r 

Answer. 
of  Exchequer. 

Hoffman.  At  what  time  was  that  money 
credited  or  paid  by  you  into  that  Court  r 

Ansnver.  During  the  May  term  of  the  Su- 
preme Court,  in  1815. 

Hfffman.  Will  you  please  to  look  on  this 
rule  ?  f  Here  the  counsel  handed  the  witness  a 
(opi/  of  a  rule  in  these  words  and  figures  .•] 

In  the  Court  of  Kxchequer,  in  the  Supreme 
Court,  of  the  term  of  August,  in  the 
year  1815. 

Present,  Mr.  Justice  Piatt. 
The  People, 
vs. 

Haviland,  Principal, 
Wheaton,  Surety. 
The  same. 
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The  same  Principal,     J>  The  like. 
Haight  and  Halstead, 
Sureties. 

The  Court  having  read  and  considered  the 
petitions  and  affidavits  filed  in  these  several 
causes,  ordered,  that  Robert  Macomb,  Esq. 
Clerk  of  the  General  Sessions  of  the  Peace  in 
and  for  the  City  and  County  of  New- York, 
pay  over  to  the  Clerk  of  the  Court,  the  sum 
of  one  thousand  dollars ;  which  appears  to 
have  been  received  by  the  said  Robert  Ma- 
comb, in  the  first  case  above  stated;  and 
that  the  consideration  of  the  petitions  of  the 
above-mentioned  sureties,  for  the  remission 
of  the  forfeitures  of  their  respective  recogni- 
zances, be  postponed  until  next  term ;  and 
that  in  the  mean  time  all  further  proceedings 
thereon  be  stayed — This  being  the  first  in- 
stance within  the  knowledge  of  this  Court, 
in  which  monies  on  recognizances  have  been 
received  by  the  Clerk  of  any  Court,  (except- 
ing the  Clerk  of  this  Court),  it  is  deemed  ex- 
pedient to  notify  the  Clerk  of  the  Sessions  in 
New- York,  that  such  receipts  are  altogether 
irregular  and  not  allowable. 
Extract  from  the  minutes. 

W.  PopHAM,  Clerk. 
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Hoffman,  continuing  the  inquiry:  Was 
that  rule  served  on  you  ? 

Ausioer.  It  was  ;  but  I  must  be  mistaken 
as  to  the  time  the  money  was  accounted  for  ; 
it  must  have  been  October,  judging  from  the 
date  of  the  rule. 

Hoffman.  Did  you  ever  receive  the  sum 
of  $250,  being  the  amount  of  the  fine  of  Phi- 
lip M^Niff,  who  was  convicted  of  a  misde- 
meanor, in  the  Court  of  Sessions  ? 

Answer.  I  did.  M^Niff,  after  remaining 
many  months  in  prison,  gave  an  order  to  the 
Police  to  sell  certain  goods  deposited  in  the 
Police  Office,  to  pay  his  fine.  They  were 
sold  by  the  Police,  and  the  fine  paid.* 

Question.  Was  this  money  paid  before  or 
after  his  pardon  ? 

Answer.  I  cannot  recollect  that  he  was 
pardoned. 

Hoffman.  Did  you  not  know  before  this 
rule,  in  the  case  of  Haviland,  was  served  on 
you,  that  it  was  contrary  to  the  rules  of  the 
Court  of  Exchequer,  for  Clcks  of  Criminal 
Courts  to  receive  money  on  recognizances  r 

Answer.  I  did  not.  I  conceived  it  to  be 
my  duty  according  to  the  construction  which 
I  had  j)ut  on  the  statute,  and  according  to  the 
rules  of  my  Court,  to  receive  all Jines,  for- 
feitures, issues,  or  amercements,  imposed  or 
adjudged, in  my  Courts,  t  Judge  Piatt, 
however,  immediately  after  the  case  alluded 
to,  established  the  rule  which  has  been  read. 

*  Seethe  case  of  this  defendant  reported  1.  vol.  p.  8. 
He  was  convicted  of  receiving  stolen  goods  in  January, 
1816.  We  find,  by  recurring  to  the  records,  that  after 
remaining  in  prison  about  six  months,  and  having  paid 
his  fine,  the  remaining  part  of  his  punishment  by  impri- 
sonment was  remitted  by  pardon. 

f  We  deem  it  but  an  act  of  common  justice  to  Col. 
Macomb,  to  extract  in  this  place  the  section  of  the  sta- 
tute declaring  the  duties  of  Clerks  of  Criminal  Courts  in 
this  State,  and  also  the  certificate  which  follows.  The 
statute  will  serve  to  elucidate  this  subject ;  and  the  cer- 
tificate which  was  handed  us  by  the  witness  for  insertion, 
in  connexion  with  the  statute,  may  serve  to  explain  this 
and  some  otlier  parts  of  his  testimony. 

"  That  the  Clerks  of  the  several  Courts  of  Record,  in 
"  this  State,  shnll  annually  on  the  first  day  of  October 

term,  make  and  deliver  into  the  said  Court  of  Exche- 
*'  quer,  a  just  and  true  account  and  estreat  of  all  Jincs, 
^^forfeitures,  issues,  and  amercements,  imposed  or  ad- 
*' judged,  and  of  all  recognizances  forfeited  before  the 
*'  first  day  of  September  preceding  ^he  first  day  of  the 
«'  said  October  term,  in  the  respective  Courts  of  which 
'*  they  are  Clerks,  together  with  the  said  recognizances, 
**  noting  in  every  such  account  and  estreat,  where  anv 
*'  such  fines,  forfeitures,  issues,  or  amercements,  have 

been  paid,  or  the  person  committed  for  the  same,  to 
*'  whom  such  payment  or  commitment  was  made,  and 

what  process  has  been  issued,  and  to  what  officer,  upon 
"  pain  that  every  Clerk,  who  shall  neglect  his  dut\ 
*'  therein,  shall  forfeit  his  office  and  become  answerable 
**  for  all  such  fines,  forfeitures,  issues,  and  amercements, 
'*  and  the  amount  of  all  such  recognizances  as  such  Cleric 
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By  his  Honor  Judge  Van  Ness.  I  know 
that  the  subject  of  this  regulation  made  by 
Judge  Piatt,  was  agitated  before  all  the 
Judges  of  the  Supreme  Court,  and  we  unani- 
mously concurred  with  him. 

To  the  witness.  Did  you  not  remonstrate  with 
Judge  Piatt,  on  the  expediency  of  that  rule  ? 

Ansicer.    I  did. 

Question.  Did  not  Judge  Piatt  continue  to 
adhere  to  that  rule,  notwithstanding  your  re- 
monstrance ? 

Answer.    He  did. 

Question.  Did  you  not  know  that  his  con-, 
duct,  in  that  particular,  was  approved  by  all 
the  Judges  ?  Answer.    I  did  not. 

Emmet  to  the  witness.  In  the  case  of 
George  Arnold,  it  appears  that  Bennet  was 
his  surety ;  that  the  recognizance  was  taken 
on  the  18th  day  of  July,  and  that  the  princi- 
pal was  acquitted  on  the  5th  of  August  fol- 
lowing ;  that  he  paid  Mr.  Wiley  .$8„43,  and 
afterwards  the  surety  paid  $12.  Now  I  wish 
you  to  point  out  the  services  performed  by 
you,  and  explain  the  receipt  of  this  money, 
even  according  to  your  own  principle  of 
charging. 

Ansiver.  Mr.  Wiley  receives  almost  all 
the  fees  of  my  office,  and  this  money  was  re- 
ceived by  him.  I  find  that  there  were  two 
cases,  or  recognizances  against  Arnold,  and 
probably  the  costs  may  have  been  increased 
on  that  account.  By  referring,  however,  to 
Mr.  Wiley's  book  of  money  received,  I  find 
that  .^12  only  are  entered  as  paid  in  the  case 
of  Arnold.  It  may  be,  however,  that  the  re- 
cognizances were  continued  over,  or  some 
other  duty  performed  to  augment  the  costs. 
But  it  is  impossible  for  me,  without  having 
time  to  refer  to  the  records  in  the  office,  to 
ascertain  the  details  of  every  case. 

By  his  Honor  Judge  Van  Ness.  But  see 
here.  Col.  Macomb — Arnold,  it  appears,  was 

"  shall  neglect  to  give  an  account  of,  and  estreat  and  de- 
"  liver  as  aforesaid."    (1.  Vol.  R.  L.  P.  402,  Sec.  6). 

There  is  a  rule  of  thn  Court  of  Sessions  of  August 
teim,  1815,  in  conformity  with  this  statute,  which  also 
requires  the  Clerk  to  notify  parties  of  the  forfeiture-of 
their  recognizances. 

"  The  People,  ^ 

vs.  !    Sur.  Recognizance  estreated, 

Jonathan  Haviland   f  1000  dollars, 

and  Sureties.  J 
I  certify  that  the  am'>unt  of  the  penalty  of  one  thousand 
dollars  has  been  credited  in  the  account  of  Robert  Ma- 
comb, in  his  account  of  monies  received,  with  the  State, 
in  the  Court  of  Exchequer: — And  I  further  certify,  that 
the  said  Robert  Macomb  has  always  rendered  his  ac- 
count in  the  months  of  May  and  Pvovcmber  annuallv. 

W.  POPHAM,  Clerk  of  tlieExcheque'r." 
mh  July,  1817. 
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acquitted  August  r>th,  and  the  cause,  at  that 
time,  must  have  been  at  an  end.  How  then 
could  the  costs  amount  to  §22  ? 

Answer.  As  I  liave  already  stated,  there 
were  two  complaints,  or  recognizances  against 
Arnold,  and,  perhaps,  one  may  have  conti- 
nued over,  or  some  other  duty  performed  ; 
or  possibly  Mr.  Wiley  may  have  made  a  mis- 
take in  estimating  tlie  costs. 

The  Judirc.  It  is  true,  there  may  have  been 
some  mistake  in  this  aflfair ;  but  that  there 
were  $\2  and  better  received  more  tliim 
ought  to  have  been,  is,  to  my  mind,  clear,  to 
a  demo!istration. 

Mr.  Emmet.  Will  you  be  so  good  as  to 
state  on  what  principle  you  demanded  and 
received  the  sum  of  §15  costs  from  young 
Osborne,  as  spoken  of  by  Mr.  Ridebach  ? 

Answer.  Osborne  was  l)ound  by  recogni- 
zance to  appear  and  answer,  and  Mr.  Rod- 
man, the  District  Attorney,  ordered  hiui  dis- 
charged on  payment  of  the  costs  of  all  the 
three,  as  already  stated. 

Emmet,  on  examining  the  book  of  en- 
grossed minutes  containing  the  ord«'r  for  the 
discharge  of  Osborne,  observed  that  tiie 
words,  on  the  payment  o  f  costs,''  at  the  end 
of  the  order,  appeared  to  be  an  interpolation 
made  subsequent  to  the  time  of  the  entry. 

Price.  Col.  Macomb,  do  \ou  recollect  the 
case  of  Dighton,  who  pleaded  guilty  to  an 
indictment  for  forgery  some  time  ago  ? 
Answer.    I  do. 

Price.  Did  you,  or  did  you  not,  receive 
from  him  or  his  friends,  §1  oOO  ? 

Answer.  Dighton  was  recommended  by 
the  Court  for  pardon,  on  condition  of  paying 
that  fine.  He  was  accordingly  pardoned, 
and  the  fine  paid,  which  I  have  credited  to 
the  State. 

J\[r.  Emmet.  Col.  IMacomb,  1  i\q  you  the 
recognizance  in  the  case  of  Ruth  Tucker 
and  the  book  of  original  minutes  containing 
the  entry  of  the  order  for  the  nolle  prosequi 
in  the  case  of  Osborne  ? 

Answer.  They  are  in  my  ofiice. 

Emmet.  Will  you  produce  them  ? 

The  witness  then  went  to  his  ofiice,  and 
after  being  absent  for  sometime,  was  sent  for 
by  the  counsel  for  the  prosecution. 

On  his  return,  the  counsel  for  the  prose- 
cution having  conferred  together  and  with 
the  witness,  Mr.  Maxwell  tlms  addressed  the 
Court : 

May  it  please  the  Court.  Under  the  inti- 
mation so  frequently  expressed  during  the 
progress  of  this  prosecution  by  the  counsel 


for  the  defendant,  that,  in  conductinG:  hi«  de- 
fence, it  was  not  their  intention  to  impute  to 
Col.  Macomb  any  corrupt  motives  in  the  dis- 
charge of  his  oflicial  duties,  and  diat  they  do 
not  charge  him  with  extortion,  I  think  pro- 
per to  abandon  this  prosecution. 

Hoffman.  The  Counsel  for  the  defendant 
are  not  to  be  understood  as  having  made  any 
concession  :  they  meant  to  be  understood, 
and  they  wish  it  now  to  be  understood,  that 
they  did  not  conceive  it  essential  to  the  de- 
fence, that  corruption  should  be  proved  a- 
•rainst  the  prosecutor.  All  that  they  can  say 
on  this  occasion  is,  that  the  construction  of 
the  pul)lication,  or  the  facts  in  this  case,  can- 
not be  afiected  by  any  concession  which  it 
may  be  conceived  we  have  made. 

His  Honor  Judge  \'an  Ness  then  spoke, 
in  efi'ect,  as  follows  : 

1  have  sometiiing  to  say  in  this  case  before 
the  jury  is  discharged  ;  and,  in  what  I  shall 
say,  I  do  not  think  it  necessary,  nor  do  I 
intend,  to  imj)ute  any  impure  motives  to  Col. 
Macomb. 

The  Court  of  Oyer  and  Terminer  is  insti- 
tuted, particularly,  for  the  triai  of  cases  of 
life  and  deatli,  and  sits  in  this  city,  regularly, 
but  once  a  year. 

It  may,  therefore,  be  expected,  and  1  con- 
ceive it  proper,  in  a  case  so  important  to 
the  community  as  this,  that  I  should  state, 
in  a  general  point  of  view,  my  opinion  :  I 
shall  do  so  with  freedom  ;  while,  at  the  same 
time,  I  hope  that  the  result  of  this  trial  will 
alford  a  salutary  lesson  to  all  concerned. 

It  has  appeared,  iji  the  progress  of  this  tri- 
al, tliat  in  all  cases  where  a  recognizance  has 
been  taken,  and  a  party  bound  over  for  his 
appearance  at  the  Court  of  Sessions,  that  the 
Clerks  of  that  Court  have  been  in  the  habit  of 
charging  an  order  for  the  calling  of  the  de- 
fendant, and  also  one  for  respiting  his  recog- 
nizai^.ce  from  day  to  day,  for  each  day  in 
term,  and  for  the  succeeding  terms,  until  the 
recognizaiice  is  discharged  by  the  payment 
of  costs  or  otherwise. 

This,  in  my  view,  is  not  the  legal  object 
of  a  recognizance..  The  whole  term  of  a 
Court  is,  in  contemplation  of  law,  but  one 
day  ;  and  unless  a  special  order  is  entered  in 
the  case,  that  the  recognizance  be  respited 
!  from  one  term  to  another,  I  believe  the  charge 
I  to  be  wrong. 

I  This  is  my  firm  conviction  ;  and  I  hope 
that  the  opinion  1  have  thus  expressed  on 
this  subject,  may  be  promulgated,  by  those 
v/ho  iieur  me,  abroad  in  this  community. 
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The  jurors,  without  leaving  their  seats, 
pronounced  the  defendant  not  guilty.'^ 

The  testimony  of  Isaac  A.  Anderson,  be- 
fore detailed,  in  the  96th  and  97th  pages, 
should  stand  thus  :  Isaac  A.  Anderson  testi- 
fied, that  a  year  before  last  fall,  two  of  his 
sons,  John  and  Isaac,  were  complained  of 
for  an  assault  and  battery,  before  the 
grand  jury,  who  found  a  bill  against  them, 
as  the  witness  was,  shortly  afterwards,  in- 
formed by  one  of  the  police  officers.  His  sons 
were  never  taken  on  the  charge,  but  the  wit- 
ness came  into  court,  and  became  security  I 
for  their  appearance.  The  second  or  third' 
day  afterwards,  the  affair  was  settled,  and 
the  witness  paid  to  Macomb,  for  the  costs, 
gl4  50:  having  previously  paid  him,  on  be- 
coming security,  §2  or  g3. 

In  the  last  line  of  the  note  in  the  98th 
page  read  83  for  "  33."    In  the  l^^lh  and. 
I3th  lines  from  the  foot  of  the  1st  column  of  I 
the   104th  page,  for  "  forfeited"  read  es-  | 
treated.  j 

We  are  anxious  that  the  preceding  case,  | 
as  far  as  relates  to  costs  in  criminal  cases,  ! 
should  be  fully  understood  by  our  readers  ;  i 
and  for  that  purpose  we  subjoin  the  follow-  i 
ing  sections  of  statutes  relating  to  this  sub-  j 
ject,  accompanied  wi.lh  some  explanatory  I 
remarks.  | 

Previous  to  the  year  1808,  the  clerk  ofi 
the  circuit  and  sittings,  in  the  city  and 
county  of  New-York,  was  clerk  of  the  court  | 
of  oyer  and  terminer  and  general  gaol  deii-n 
very,  and  the  clerk  of  the  city  and  county 
of  New-York  was  clerk  of  the  court  of  ses- 
sions. In  the  month  ofJVLirch,  in  that  year, 
the  act  was  passed,  creating  the  office  of 
clerk  of  the  court  of  oyer  and  terminer  and 
of  the  sessions,  and  John  \V.  Wyman  was 
-appointed  the  first  clerk  under  that  act. 
The  fee  bill  of  1801,  with  the  clause  quoted 
in  the  second  note,  (p.  98,  ante,)  was  then 
in  iorce,  and  so  continued  until  the  year 
1813,  about  two  years  after  his  removal. 
This  act,  so  creating  the  offxe,  in  the  first 
section,  declares,  that  this  officer  *'  shall 


*  This  is  a  matter  of  course  in  all  criminal  cases 
where  the  prosecution  is  abandoned.  (See  the  5th 
and  6th  lines  in  the  second  column  of  the  preceding 
page.)  But  we  wish,  in  all  cases,  as  far  as  may 
be  in  our  power,  not  only  to  avoid,  but  to  atone  for 
incorrectness  or  iynperfection.  (See  the  note  in  the 
2d  page  of  the  Eyening  Post,  of  the  12th  Ansust, 
1817.)  "  ' 


have  and  enjoy  all  the  rights  and  powers, 
receive  and  take  all  the  emoluments^  and  per- 
form all  the  duties  of  the  former  clerks,  in 
relation  to  the  said  courts  of  oyer  and  ter- 
miner and  general  gaol  delivery  and  general 
sessions  of  the  peace."  (5  vol.  Laws  of 
New-York,  before  the  last  revision,  p.  265, 
and  incoi  porated  into  the  revised  laws  of 
1813,  p.  338.) 

In  the  third  section  of  the  same  act  it  is 
further  enacted,  "  that  in  all  cases  where 
persons  shall  be  bound  over  and  enter  into 
recognisances  for  their  appearance  at  either 
of  the  said  courts,  &c.  and  shall  make  de- 
fault in  appearing  agreeably  thereto,  and 
the  same  shall  be  estreated,  the  account  of 
the  said  clerk,  for  his  fees  in  such  case, 
shall  be  audited  by  the  court  of  exchequer, 
and  paid  out  of  the  moneys  arising  from  the 
forfeiture  of  such  recognisances."  This 
section  is  also  incorporated  into  the  1st  vol. 
N.  R.  L.  p.  338. 

It  is  further  enacted,  in  the  laws  of  1808, 
p.  346,  that  it  shall  be  the  duty  of  the 
court  of  exchequer  to  audit  and  pay,  from 
time  to  time,  out  of  the  fines  and  forfeitures  in 
the  dourtsof  oyer  and  terminer,  k,c.  and  ge- 
neral sessions  in  the  city  and  county  of  New- 
York,  to  the  clerk  of  the  said  courts,  his  rea- 
'^onable  account  for  the  fees  arising  on  trials 
for  capital  or  other  offences,  where  the  per- 
sons tried  are  in  custody,  or  where,  by  the 
judgment  or  order  of  the  court ^  the  clerk  can' 
not  obtain  hisfees.'^'' 

This  section  is  also  incorporated  into  the 
new  revised  laws.  (1st  vol.  p.  404.  sect,  x.) 

Now  we  have  seen  that  the  section  of  the 
statute,  in  the  revised  laws  of  1801,  p.  83, 
(see  note  2d,  p.  98,  ante,)  was  omitted  in  the 
revisiorj  of  1813.  But  the  court  of  sessions, 
in  August,  1015,  passed  a  rule  in  conformity 
with  the  section  so  omitted  :  no  doubt  ground- 
ing themselves  on  the  authority  derived 
from  the  first  section  of  the  act  of  1808, 
creating  the  office,  as  above  mentioned,  and 
on  the  implied  authority  given  in  the  latter 
clause  of  the  section,  before  quoted,  from 
ihe  1st  vol.  of  the  N.  R.  Laws,  p. 404,  sect.  x. 

We  have  also  seen  what  the  specification 
of  charges,  by  the  clerks  of  the  court  of 
sessions,  has  been,  from  the  year  1732  until 
the  present  time.  (See  note,  ante,  p.  102.) 
Now  we  would  suggest  whether  a  statute  is 
not  requisite,  regulating  the  specifications  of 
charges  by  clerks  of  criminal  courts  on  re- 
cognisances, and  declaring  in  what  cases  a 
8 


no 


THE  NLW-VOKK 


defendant  sfiall  be  subjected  to  Ihc  cosls  ot 
a  criminal  prosecution,  and  in  what  cases 
such  costs  shall  be  audited  and  alloiM.ed  to  the 
clerk  by  the  court  of  exchequer. 

But  iVom  Uie  loregoing,  or  Ironi  any  other 
remarks,  we  have  ventured  to  make  in  ihe 
progress  ot  this  case,  we  wish  not  to  divert 
(he  attention  ot  the  reader  from  the  real 
grounds  on  which  the  case  stands.  We  wi^h 
It  to  be  distinctly  understood,  that  what  we 
Ijave  advanced  on  the  subject  ot  costs  in  cri- 
minal cases  in  general,  is  but  collateral  to 
the  main  subject,  and  designed  solely  for 
elucidation.  We  have  wished  to  present 
to  our  readers  the  whole  law  on  this  subject. 

It  has  been  shown  in  this  case,  on  behalf 
of  the  defendant,  beyond  the  possibility  of 
a  doubt,  that  the  present  clerk  of  the  court 
of  sessions  has  not  confined  himself,  in  his 
charges,  to  any  known  practice,  or  to  any 
established  rule. 

He  had,  in  one  instance,  undertaken  to 
discharge  a  detendant  who  had  been  merely 
bound  over  lor  her  appearance  at  ii»e  police. 
He  received  the  full  costs  of  a  term,  though 
licr  name  had  never  been  called  in  the  court 
that  term  ;  and  afterwards,  the  complainant 
Laving  actually  preferred  a  bill  of  indict- 
ment, the  clerk  received  the  full  costs  of 
another  term  ;  and  an  attempt  was  then 
made  to  collect  of  the  same  delendanl  the 
full  costs  of  both  terms,  then  already  paid, 
including  a  fine  of  ^10,  which  had  lieen  re- 
duced by  the  court  to  six  c-  nts.  (See  pages 
93  and  94,  ante.)  The  recognisance  in  this 
case,  when  called  for  by  the  defendant's 
counsel,  was  not  produced.  (See^page  108.) 

He  had,  in  another  instance,  received,  or 
there  was  received  in  his  office,  more  than 
m2  for  the  costs  of  one  term,  the  full  costs 
of  which  had  been  previously  paid.  (See 
pages  94  and  95.)  He  had  cnarged  and  re- 
ceded, in  another  case,  more  than  §18 
where  the  cause  was  never  in  court,  or  ought 
never  to  have  been  there,  as  it  had  been 
previously  settled  in  the  police,  and  no  fees, 
payable  to  him,  could  legally  accrue.  (See 
pages  96  and  97.)  He  had  received  of  a 
young  man,  ■who  had  turned  staters  evidence 
against  two  others,  and  produced  their  convic- 
tion, §  1 5,  the  alleged  costs  against  the  three ; 
when  it  was,  at  least,  extremely  doubtful 
whether  any  costs  could  legally  be  charged 
against  the  approver.  He,  the  clerk,  refund- 
ed gll  1  of  this  same  money  under  very  de- 
grading circumstances.  (See  page  96.) 


He  had,  in  fine,  made  adeiinnJ  ol  ;*^IU0(>, 
the  amount  of  a  recognisance  forleit«  d  to  th« 
slate,  of  tlie  sureties,  just  before  the  iMay 
term,  alleging  thai  it  was  necessary  for  him 
to  make  iiis  returns  to  the  court  of  exche- 
(ju«'r  the  same  term.  He  neglecti-d  to  make 
Ins  return,  or  render  his  account,  of  this  mo- 
ney, until  after  the  Auguat  tenn,  when  a  rule 
of  the  court  (jf  exchec|uer,  re(juiring  the  pay- 
ment of  this  same  money  into  that  court, 
was  served  on  him.  (See  pages  97  and 
IOC.) 

Such  are  some  of  the  prominent  grounds 
on  which  this  case  stands — such  was  the 
defence  to  the  prosecution,  and  in  that  situ- 
ation this  cause  must  be  considered.  It 
cannot  be  placed  on  a  different  ground. 

IVlcn  in  office,  agents  and  servants  of  the 
peo[)le,  created  solely  for  their  benefit ;  you 
liold  a  sacred  trust — an  awful  responsibility 
is  imposed  upon  you.  You  have  to  deal, 
perha[)s,  with  the  poor — with  the  unwary — 
with  the  man  ignorant  of  his  rights,  or  the 
law,  on  which  a  charge  you  may  make 
against  him,  in  the  course  of  your  official 
duty,  may  be  founded.  Be  so  much  (he 
more  indulgent — so  much  the  more  circum- 
spect— so  much  the  more  guarded.  Ke- 
inember  the  solemn  oath — the  promise  you 
made  to  your  God  when  you  first  assumed 
the  functions  of  your  office.  From  that  mo- 
ment determine  to  preserve  an  uncorrupt- 
ed  integrity,  and  to  have  your  official  con- 
duct, in  relation  to  others,  correspond,  in 
every  particular,  with  that  rule  in  the  re- 
cords of  eternal  truth,  which  teaches  you 
*'  to  do  to  others  as  you  Ziovld  tliat  others 
should  do  unto  you.''''  Know  that  this  people, 
whom  you  profess  to  serve,  are  ever  jealous 
of  their  rights.  Every  step,  every  movement 
you  make,  in  the  sphere  of  your  official  duty, 
is  watched  with  the  eyes  of  an  Argus — with 
the  vigilance  that  guarded  the  golden  fruit 
of  Hesperia.  Beware  of  the  least  devia- 
tion from  the  line  of  strict  integrity  ;  and 
let  your  official  conduct  be  such  that  you 
shall  be  able,  at  any  moment,  to  explain 
every  detail  thereof,  to  the  satisfaction  of 
the  most  scrupulous. 

So,  in  the  hourof  tribulation,  when  friends 
fail  and  adversaries  thicken  around,  you  will 
tace  a  torturing  interrogation  with  fortitude, 
and  the  most  scrutinizing  investigation  with 
calmness.  You  will  do  even  more:  for, 
conscious  of  your  own  innocence,  ivhatever 
1  may  be  the  event,  you  will  make  your  ul- 
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timate  appeal  to  the  tribunal  of  your  own 
conscience  tor  the  reclilude  ot  j  our  conduct. 
Here  you  will  be  supported  and  held  as  by 
an  anchor,  tirm  and  steadfast,  which  will 
enable  you  to  ride  out  the  turbulent  storm 
anoidst  the  raging  elements  which  threaten 
to  overwhelm  you. 


(bigamy.) 

ELIZABETH  STEERS'  CASE. 

AJaxweli,,  Counsel  for  the  prosecution, 
Gardenier  and  Wilson  Counsel  for  the 
prisoner. 

fn  a  prosecution  for  bigamy,  the  former  marriage, 
in  fact,  must  be  proved. 

On  the  traverse  of  an  indictment  for  bigamj^ 
against  S.  for  that  on  the  16lh  March  1815,  phe 
married  J.  S.  and  afterwards,  to  vv^it,  on  the  25;h 
of  May,  iyi6,  married  E.  the  said  J.  S.  being 
alive,  &c.  contrary  tolhe  form  of  the  statute, 
iic.  it  appeared  by  the  testimony  of  K.  a 
divine,  that,  on  the  day  drst  al)ove  mentioned, 
he  married  a  woman  ot  the  name  o(  S.  to  J.  S. 
but  that  he,  K.  did  not  knowr  that  S.  the  prison- 
er, was  the  same  person  he  so  married  ;  it  was 
held,  that  although  this  was  sutncient  evidence 
of  a  marriage  rft  yt/r^o  of  the  person  by  the  name  | 
of  S.  and,  therefore,  that  collateral  evidence, 
to  identify  such  person,  might  be  given,  yet  (hat 
the  prosecutor  should  be  precluded  from  esta- 
blishing the  second  marriage,  by  cohabitation, 
or  otherwise,  without  first  proving  that  S.  the 
prisoner,  was  the  identical  person  so  married 
by  K. 

It  seems  that,  in  such  case,  even  a  representation, 
or  confession,  by  S.  the  prisoner,  to  third  per- 
sons, made  subsequent  to  the  time  of  the  mar- 
riage by  K.  that  she  was  ihe  wife  of  J.  S.  is 
not  sufficient  evidence  of  such  marriage. 

The  prisoner  was  indicted  for  bigamy  ; 
for  that  on  the  16th  day  of  March,  1815,  at 
the  city  and  within  the  county  of  New-York, 
she  married  John  Steers,  and  afterwards,  to 
wit,  on  the  25th  day  of  May,  18 IG,  at  the 
same  place,  married  William  Englis,  he  the 
said  John  Steers  being  alive,  and  she,  the 
said  Elizabeth,  well  knowing  the  same,  con- 
trary to  the  form  of  the  statute,  &,c. 

Maxwell,  in  opening  the  case,  stated,  that 
it  would  appear  from  the  testimony  that  the 
prisoner,  on  the  day  first  mentioned  in  the 
indictment,  was  married  to  John  Steers  by 
the  Rev.  Gerardus  A.  Kuypers.  The  hus- 
band was  a  seafaring  man,  and  soon  after 
ihe  R)arriage  went  on  a  voyage  to  the  East 


Indies.  On  his  return  he  found  his  wife 
married  to  another,  in  the  absence  of  the 
tormer  husband,  she  went  to  the  same  divine, 
and  was  married  by  him  to  William  Englis, 
The  Kev.  Gerardus  A.  Kuypers  was  here- 
upon called  and  sworn  as  a  witness  on  be- 
half of  the  prosecution.  He  stated  that  it 
appeared  from  his  register  of  marriages  that 
in  March,  1816,  he  married  a  woman  by  the 
name  of  Elizabeth  Hewlett  to  John  Steers; 
but  that  he,  the  witness,  does  not  recollect 
that  the  prisoner  is  the  same  woman  he  so 
married. 

Benjamin  G.  Minturn  was  here  swora 
as  a  witness  on  behalf  of  the  prosecution, 
and  slated  that,  in  June,  1815,  John  Steers, 
the  prosecutor,  went  out  to  the  East  Indies 
in  one  of  the  vessels  of  which  the  witness 
was  part  owner,  and  returned  about  eleven 
months  ago. 

Maxwell  inquired  of  the  witness,  whether, 
in  the  absence  of  Steers,  the  prisoner  did 
not  freqiiently  come  to  the  store  of  the  wit- 
ness, and  represent  herself  as  the  wife  of 
Steers,  and  get  goods  on  his  account. 

The  evidence  was  objected  to  by  Wilson, 
on  the  ground  that  the  marriage  spoken  of 
by  the  witness  first  above  named,  should 
be  first  proved.    The  Counsel  stated  it  to 
be  an  invariable  rule  in  the  English  courts, 
in  the  case  of  bigamy,  that  a  marriage,  de 
facto,  should  be  clearly  established.  la 
I  support  of  his  argument,  be  cited  1  Doug, 
j  Kep.   171.  and  "Ah  Johns.  Rep.  314. 
I     Maxwell  contended,  that  a  marriage  of 
i  the  person  by  the  name  of  the  prisoner  hav- 
I  ing  been  proved,  her  confession,  which  he 
I  now  offered  to  prove  by  the  witness  last 
I  named,  ought  to  be  received.  The  evidence 
j  was  offered  for  the  purpose  of  showing  the 
I  prisoner  to  be  the  same  person  married  by 
j  the  Rev.  Dr.  Kuypers.    In  England,  the 
j  rule  laid  down  in  the  case  of  Morris  v. 
I  Miller,  (4  Bur.  2059.)  that  a  marriage  in 
i  fact  must  be  proved,  had  been  exploded  by 
the  subsequer>t  case  of  Truman,  for  polyga- 
my, tried  in  1795  (1  East's  Crown  Law, 
p.  470.) 

His  Honour  the  Mayor  observed,  that  a 
marriage  in  fact,  of  a  perso.i  of  the  same 
name  of  the  prisoner,  having  been  proved, 
the  only  remaining  pioof  related  to  the  iden- 
tity of  the  person.  Her  acknowledgment, 
that  she  was  the  wife  of  Steers,  would  not 
show  thai  she  was  the  same  person  raarried 
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by  Dr.  Kuypers,  as  related  in  his  testimony. 
The  court  (lid  not  tljink  it  absolutely  neces- 
sary ih<it  the  Minister  who  performed  the 
ceremony  should  be  able  to  identity  the 
person  ;  but  some  connexion,  by  means  of 
colhiteral  evidence,  should  be  shown  be- 
tween the  prisoner,  and  she  who  was  mar- 
ried by  the  Rev.  Dr.  Kuypers. 

Maxwell  inquired  of  Minturn,  whether 
the  prisoner  did  not  come  to  his  store  with 
an  order  from  John  Steers,  as  her  husband, 
and  receive  his  wages. 

On  a  further  objection  to  this  testimony, 
the  court  decided,  that  this  prosecution  be- 
ing founded  on  a  penal  statute,  a  marriage  in 
fact  must  be  proved.  In  this  case  such  mar- 
riat^e  had  been  proved  of  a  person  by  the 
sanje  name  of  the  prisoner.  Without  first 
showing  that  this  was  the  same  person  mar- 
ried by  the  Rev.  Dr.  Kuypers,  the  public 
prf)secutor  proposed  to  show,  by  the  decla- 
rations of  the  prisoner  to  Mr.  Minturn,  that 
she  was  the  wife  of  John  Steers.  The  court 
considered  this  testimony  too  slight  to  prove 
the  first  marriage,  in  England  there  is  a 
statute  requiring  the  registry  of  marriages, 
and  the  register  is  evidence  de  facto  of  the 
marriage.  But  in  this  country  we  have  no 
such  act;  but  still  the  same  rule  prevailed 
here,  on  a  prosecution  of  this  nature,  as  in 
that  country.  The  first  marriage,  in  fact, 
must  be  proved. 

The  prisoner  was  acquitted  by  the  Jury. 


SUMMARY. 

(forgery.) 

George  Harrison  pleaded  ;^uilty  to  t.vo 
indictments  for  forgery.  The  one  for  forg- 
ing a  promissory  note,  bearing  date  on  the 
18th  day  of  6th  month,  1817,  payable  three 
months  after  date  to  Cornel  Cauldwell  L 
Son,  or  order,  for  $  137,  signed  by  Nelson 
&Mott tlie  other  for  forging  another  pro- 


missory note,  beaiingdate  on  the  JoiU  day 
of  3d  month,  i);iyable  three  months  after 
date  to  Messrs.  Cauldwell  &  Son,  for  ^1,107, 
,  signed  by  Nelson  k,  Mott. — The  prisoner 
'  passed  the  note  first  mentioned  to  David 
I  Cummir)L;s,  (30  North  Moore,)  and  the  other 
■  to  David  l^eek  in  the  Bowery.  Both  the 
I  notes  purported  to  have  been  endorsed  by 
'  their  respective  payees.  Tlie  prisoner  was 
,  recommended  to  pardon  on  condition  of 
i  leaving  the  United  States. 

!  (grand  larcew.) 

Isaac  F.  Barker  was  convicted  of  steal- 
ing a  horse  of  the  value  of  150,  the  pro- 
perty of  Lancaster  Palmer  and  Joseph  D. 
Palmer.  The  prisoner  got  the  animal  into 
his  possession  by  pretending  to  the  owners 
that  he  wanted  to  hire  him  to  go  to  Van- 
damme-street.  He  disposed  of  the  creature 
to  James  R.  Post  for  ;^7U. 

The  prisoner  was  sentenced  to  the  Stale 
Prison  three  years  and  a  day. 

John  Johnson^  for  stealing  the  goods  ot 
John  West,  was  sentenced  to  ihf.  State  Prison 
the  same  period  of  time. 

Susan  Johnson,  convicted  during  the  term 
of  April  last,  (see  Summary,  ante  p.  59.) 
was  also  sentenced  to  the  Slate  Prison  the 
same  time  as  the  two  preceding  prisoners. 

(petit  larceny.) 

Jacob  Stephens^  John  Anderson,  Jos.  Fer- 
dinand,  John  H olden,  Mary  Kingston,  Par- 
ker Blake,  Dennis  Murphy,  Solomon  Green, 
ji  Joseph  Prince,  Susan  Thompson,  Edmund 
Small,  Samuel  Spears,  James  Ellis,  John 
A''elson,  Henry  Lockzcood,  John  Toner, 
M ichael  Treadza-ell,  John  Bassett,  and  John 
Peters,  were  each  convicted  of  this  offence, 
and  the  first-named  prisoner  was  sentenced 
to  the  Penitentiary  three  years,  the  foui*  fol- 
lowing for  one  year  each,  the  four  following 
for  six  months  each,  the  three  following  for 
three  months  each,  and  the  remainder  for 
shorter  periods  of  time. 
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AT  a  COURT  of  GENERAL  SESSIONS 
of  the  Peace,  holden  in  and  for  the  City 
and  County  of  New- York,  at  the  City- 
Hal!  of  the  said  City,  on  Monday,  the  4th 
day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seven- 
teen— 

PRESENT, 

The  Honourable 

JACOB  RADCLIFF,  Mayor. 
REUBEN  MUNSON,  Alderman, 
JAMES  UO?SOS,SpecialJustice. 

HUGH  MAXWELL,  District  Attorney. 

Macomb,  Clerk. 

GRAND  JURORS. 
John  Bloodgood,  Foreman. 
William  G.  Jones,    Edmund  Kirby, 
John  Haggerty,       John  Graham, 
Henry  Eckford,      Corns.  H.  Duffie, 
Robert  Barnes,       Wm.  Coulthard, 
Caleb  Brush,  Henry  Kermit, 

Robert  P.  Bell,       John  Bulkley, 
Charles  Town,        Robert  Bailey, 
Mordecai  Myers. 

(libel — ridicule.) 
FRANCIS  MEZZARA'S  CASE. 

Maxwell,  Wilkins,  Gardenier  and 
Price,  Counsel  for  the  prosecution. 

D.  B.  Ogden,  R.  Emmett  and  J.  C.  P. 
Sampson,  Counsel  for  the  defendant. 

Where  a  painter  of  professed  eminence  requested 
a  citizen  to  have  his  portrait  drawn,  by  reason 
of  some  peculiarity  discovered  by  the  painter, 
as  he  alleged,  in  the  physiognomy  of  such  citi- 
zen, who  consents,  and  the  painter  draws  an 
imperfecTlilfeness  and  exhibits  it  in  a  public 
place,  at  which  the  citizen  is  displeased,  alleg- 
ing that  itTs  not  his  likeness,  but,  nevertheless, 
offers  to  pay  such  painter  the  full  charge  of 
such  painting,  which  he  first  refuses  to  receive, 
considering  his  professional  skill  decried,  but, 
afterwards,  demands  the  money,  which  the 
other  refuses  to  pay,  and  an  action  is  brought 
by  the  painter  to  recover  the  price  of  the  paint- 
ing, who  fails  ;  and  afterward  an  execution  in 
favour  of  such  citizen,  for  the  costs  of  defend- 
ing such  suit,  is  issued,  by  virtue  of  which  the 
same  picture  is  levied  on  by  the  sheriff,  and  re- 
ceipted by  him,  and  left  with  the  painter  until 
the  day  of  sale,  and,  in  the  mean  time,  the  artist 
•  paints  on  the  head  of  such  picture  a  pair  of 


Ass's  ears,  on  the  day  of  sale  causes  a  ludicrous 
advertisement  of  the  sale  of  such  picture  to  be 
inserted  in  a  public  newspaper,  and  endeavours 
to  incite  the  auctioneer  to  put  such  picture  ia 
a  conspicuous  place  in  the  auction  room  to  be 
seen  by  the  people,  it  was  held  that  such  con- 
duct was  sufficient  to  fix  on  such  painter  the  of- 
fence of  publishing  a  libel. 
It  is  no  justitication  for  such  painter  in  publishing 
such  libel,  that  such  citizen,  after  be  refused  to 
receive,  but  had  offered  to  pay  for  the  picture, 
gave  a  written  certificate  to  the  painter  author- 
izing him  to  dispose  of  it  as  he  pleased. 
In  such  case,  to  show  the  want  of  malice,  the 
painter  will  be  permitted  to  show  that,  at  the 
point  of  time  in  which  he  was  painting  the  Ass's 
ears  on  the  picture,  he  represented  to  a  by- 
stander, that  it  was  his  intention  to  transform 
such  picture  into  a  Midas.* 
A  jury  de  medielate  liriguce^  should  consist  of  such 
aliens  as  understand  our  language. 

It  has  been  justly  remarked  by  Lord 
Kaimes,  in  bis  Elements  of  Criticism,  that 
ridicule  is  the  test  of  truth.  This  profound 
judge  of  human  nature  has  well  distinguish- 
ed a  laughable  from  a  ridiculous  object ; 
and  teaches  us  that  ridicule  arises  from  a 
mixed  emotion  of  mirth  and  contempt.  And 
he  further  observes,  that  an  object  that  is 
1  neither  risible  nor  improper  lies  not  open, 
I  in  any  quarter,  to  an  attack  from  ridicule; 
that  an  irregular  use  made  of  a  tafent  for  wit 
or  ridicule,  cannot  long  impose  on  mankind : 


*  Midas,  in  the  ancient  mythology,  was  a  king- 
of  Phrygia,  who,  becoming  a  favourite  of  Bacchus, 
at  the  special  request  of  the  king,  was  endowed 
by  that  god  with  the  power  of  turning  all  things 
which  he  touched  into  gold.  He  soon  found  the 
gift  pernicious  and  worse  than  useless  ;  and  at  hi» 
intercession  the  power  was  abridged  by  Bacchus. 
Afterwards  Midas,  in  a  contest  between  Pan  and 
Apollo  for  excellence  of  music,  adjudged  in  favour 
of  Pan  ;  when  Apollo,  as  a  punishment  to  Midas^. 
caused  Ass's  ears  to  grow  out  of  his  head. 

partem  damnatur  in  unam 


Induiturque  aures  lente  gradientis  Aselli." 

Ov.  Met.  Lib.  XL 
Midas  endeavoured  to  conceal  his  deformity  by 
wearing  red  turbans ;  but  his  servant,  who  cut  hii 
hair,  discovered  his  ears,  and,  not  daring  to  dis- 
close the  secret,  dug  a  hole  in  the  earth,  and 
whispered  therein  in  a  low  voice,  "  King  Midas 
has  the  ears  of  an  Ass.'»  Trembling  reeds  sprung 
up  in  the  place,  which,  on  coming  to  maturity^ 
continually  emitted,  in  audible  sounds,  the  word^ 
of  the  mighty  secret  which  had  loDg  been  baried,- 
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it  cannot  itand  the  test  of  correct  and  j 
delicate  taste  ;  and  truth  will  at  last  prevail  j 
even  with  the  vulgar.    (1  El.  Crit.  F.  306.) 

Admitting  that  there  are  some  lau';hahle 
incidents  peculiar  lo  this  case,  we  deny  lhai  j 
ridicule  is  attributable  to  the  conduct  of  Mr.  i 
Palmer.    We  corjsider  that  the  case  is  cal-  I 
culated  for  unfolding  curious  and  important 
principles,  and  that  personal  feelings  are  | 
concerned.    As  such  it  ought  to  be  consi- 
dered, and,  with  that  view,  we  recur  to  the 
authority  of  Lord  Kaimes,  believing  the 
principles,  above  transcribed  from  his  work, 
strictly  applicable  to  the  cause  bel'orc  us. 

The  defendant  was  indicted  for  a  libel 
published  against  Aaron  H.  Palmer.  The 
indictment,  which  contained  several  counts, 
stated  that  Palmer,  at  and  belore  the  publica 
tion  of  the  libel,  was  a  counsellor  and  attor- 
ney at  law  in  this  city,  and  a  master  in 
chancery  and  public  notary,  and  that  the 
defendant,  contriving  him  the  said  Aaron  H. 
Palmer  to  bring  into  public  hatred,  ridicult. 
and  contempt,  on  the  30lh  day  of  July  then 
last  past,  at  the  city  of  New-Vork,  falsely 
and  maliciously  did  make,  utter,  and  publish 
a  certain  picture,  portrait,  or  resemblance  of 
the  said  Aaron  11.  Palmer,  with  the  ears  of 
an  Ass  at  the  head  of  such  picture  or  resem- 
blance. And,  also,  for  that  the  said  defend- 
»  ant,  further  intending  him  the  said  Aaron  H. 
Palmer  into  public  hatred,  ridicule,  and  con- 
tempt to  bring,  did  cause,  and  procure  to  be 
inserted  in  a  certain  public  paper  in  the  City 
of  New-York,  called  the  "  Republican 
Chronicle,"  the  following  libel  of  and  con- 
cerning him  the  said  Aaron  11.  Palmer  : 

"  Curious  Shcriff^^s  Sale.  We  have  been 
requested  to  mention,  that  there  will  be 
sold,  this  forenoon,  at  public  vendue,  at  No. 
133  Water-street,  a  PICTURE  intended 
for  the  likeness  of  a  gentleman  in  this  city, 
who  ordered  it  painted.  But  as  the  gentle- 
man disclaimed  it,  it  remained  the  property 
of  the  painter,  and  is  now  seized  by  execu- 
tion. In  order  to  enhance  its  value,  the 
painter,  who  is  an  eminent  artist  from  Rome, 
has  decorated  it  with  a  pair  of  long  ears, 
such  as  are  usually  worn  by  a  certain  stu- 
pid animal.  The  goods  can  be  inspected 
previous  to  the  sale." 

The  defendant,  by  his  counsel,  had  moved 
for  a  special  venire  to  summon  a  jury  de 
medietaU  lin^u(Ef  under  the  statute,  which 


motion  was  cranled.  On  the  return  of  the 
venire,  a  numbrr  of  the  jury  were  c.dled 
who  did  not  understand  the  English  l  in- 
guage.  The  cotjrl  directed  these  to  jjt.md 
aside,  and  that  the  sheritl  should  summon 
a  tales  of  such  a.-^  spoke  the  language. 

Alter  the  cause  was  opened  by  Maxwell, 
he  introduced  Jonathan  L.  Brew-ler,  a  de- 
[)uty  sheriff,  as  a  witness,  who,  on  being 
?>worn,  staled,  that  in  the  month  of  July 
last,  an  execution  in  favour  of  Aaron  H. 
I^almer  against  h  rancis  Mezzara  for  ^21, 
Issuing  from  the  Mayor's  court,  was  put 
Kilo  the  hands  of  the  witness  ;  that  he  went 
to  ihe  shop  of  Mezzara,  who  represented 
iliat  he  had  no  other  property  lo  satisfy  the 
•  xecution  except  the  picture,  wliich  he 
pointed  out,  and  which  the  witness  recog- 
nised as  the  likeness  of  Mr.  Palmer.  The 
witness  levied  on  the  picture,  and  John  Che- 
neau,  a  friend  of  Mezzara,  became  security 
lor  the  delivery  of  the  picture  on  the  day  of 
sale,  and  it  was  retaine<l  by  him.  The 
sale  took  place  on  the  30lh  of  July  last; 
and,  on  that  day  tlie  witness,  on  calling  tor 
the  picture,  found  it  disfigured  by  the  ap- 
pendage of  Ass's  ears  lo  the  head.  The  wit- 
ness took  it  in  a  carriage,  and  carried  it  to 
the  auction  room  of  Nathaniel  G.  ingraham, 
where  it  was  exposed  for  sale,  in  the  pre- 
sence of  an  unusual  collection  of  people.  Mr. 
Palmer  having  understood,  a  few  minutes 
previous  to  the  sale,  that  the  picture  was  so 
disfigured,  instructed  the  witness  to  have 
it  bid  as  high  as  §30,  for  the  purpose  of 
having  it  destroyed,  and  a  young  man,  a 
clerk  in  the  auction  room,  bid  to  that  sum 
for  Palmer  ;  but  the  picture  was  struck  off 
to  one  of  Mezzara's  tViends  for  ^5^40,  and  the 
amount  of  the  execution  was  paid  to  the 
sheriff  by  Mezzara  in  person. 

Samuel  Wood  worth,  a  witness  on  behau 
of  the  prosecution,  on  being  sworn,  stated, 
that  he  wrotethe  article,  above  set  tbrth,  and 
inserted  it  in  the  "  Republican  Chronicle," 
from  the  instructions  which  he  received 
from  two  foreigners,  who  were  strangers  to 
him ;  one  of  whom  he  believed  to  be  the 
defendant.  They  had  first  spoken  to  Mr. 
Baldwin,  the  proprietor  of  the  paper,  on  the 
subject,  who  introduced  them  to  the  wit- 
ness, to  whom  they  told  the  story,  ancj  he 
reduced  it  to  bis  own  language. 

Nathaniel  G.  Ingraham,  on  being  sworn, 
testified  that  he  was  the  auctioneer,  and  sold 
the  picture  in  presence  of  a  large  collectioii 
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of  people.  Mezzarj  attended,  and  appear- 1 
ed  lo  be  much  elated.  He  advised  the  wit- 
ness to  take  the  picture  from  the  counter 
and  exhibit  it  in  a  more  conspicuous  place, 
that  il  might  be  inspected  by  the  people. 
The  crowd  became  .so  great  tliat  the  witoess 
thought  proper  to  renjove  the  picture  into 
the  back.  room. 

Aaron  H.  Palmer  testified,  that  the  de- 
fendant, who  professed  himself  to  be  an 
eminent  artist  from  Rome,  had  been  in  this 
city  about  six  months,  when  he  acciden- 
tally became  accjuainted  with  Mezzara  at 
the  house  of  Baron   Quenette,  a  French 
gentleman  residing  in  tliis  city,  who  repre- 
sented the  said  Mezzara  to  the  witness  as  a 
man  of  genius  and  an  eminent  connoisseur 
in  the  fine  arts  ;  in  consequence  of  which 
the  witness  treated  tl>e  defendant  with  con- 
siderable attention,  and  invited  him  to  his 
house  to  dine.    While  at  dinner,  the  de- 
fendant proposed  to  draw  a  portrait  of  the 
witness  and  was  very  solicitous  that  he 
should  sit  for  that  purpose  ;  alleging  that 
there  was  a  very  striking  peculiarity  in  the 
forehead,  and  that  the  head  of  the  witness 
was  a  head   of  study — expressing  it  in 
French  as  "  «/ie  iefe  dCetude.''^  Sometime 
afterwards,  and  after  repeated  importunity 
on  the  part  of  the  defendant,  the  witness  at 
length  reluctantly  consented  to  sit,  and  the 
portrait  was  drawn  by  the  del'endant.  He 
put  it  into  a  frame  and  carried  it  to  the  Aca- 
demy of  Arts,  without  the  knowledge  or 
consent  of  the  witness.    Previous  to  this, 
however,  he  had  seen  the  picture,  in  an  un- 
finished state,  and  expressed  no  particular 
disapprobation  of  the  performance  to  the 
defendant.    After  it  had  been  exhibited  in 
the  Academy  of  Arts,  (he  witness,  on  inspec- 
tion, considered  it  as  unworthy  of  an  artist 
of  eminence  ;  and  his  friends  pronounced 
it  to  be  a  caricature.    The  witness  was 
much  displeased  and  disappointed;  and  men- 
tioned his  opinion,  and  that  of  his  friends,  to 
the  defendant,  whom  he  met  in  Broadway, 
but,  nevertheless,  offered  and  tendered  him 
the  fuii  charge  for  the  painting,  which  was 
J65  ;  and,  at  the  request  of  the  defendant, 
^^di\e.  him  a  certificate  authorizing  him  to  keep 
the  picture.  The  defendant,  considering  his 
professional  skill  decried,  and  his  feelings 
wounded,  refused  to  receive  the  money, 
and  was  very  vindictive  in  his  remarks,  al- 
leging that  the  witness  had  wounded  his 
self-love,  and  that  he  would  have  satisfac- 


tion. However,  in  the  afternoon,  the  de- 
fendant sent  a  young  man  for  the  money, 
which  the  witness  then  refused  to  pay. 
VVliereupon  the  defendant  commenced  an 
action  in  the  Mayor's  court,  to  recover  the 
price  of  the  painting.  He  failed;  and  the  same 
evening  in  which  the  verdict  was  rendered 
against  him,  he  abruptly  obtruded  himself 
upon  the  witness  in  Broadway,  who  was  con- 
versing with  Barent  Gardenier  and  Isaac  M. 
Ely.  The  witness  then  told  the  defendant 
that  if  he  considered  himself  aggrieved  by 
the  verdict  of  the  jury,  he  was  disposed  to 
do  him  justice,  and  that  he  should  have  no 
cause  to  complain  of  his  want  of  generosity. 
The  defendant  invited  them  to  his  room  to 
inspect  the  picture  ;  and  after  some  conver- 
sation, wherein  he  was  very  abusive,  (find- 
ing that  those  gentlemen  did  not  concur 
with  him  in  opinion  respecting  the  likeness,) 
as  they  were  about  leaving  the  room,  he 
took  chalk  and  sketched  Ass's  ears  on  the 
head  of  the  picture,  threatening  to  paint 
them  thereon  and  expose  it  in  Broadway. 

John  W.  Jarvis,  a  witness  on  behalf  of  the 
prosecution,  on  being  sworn,  testified,  that 
he  is  a  portrait  painter  by  profession ;  that 
he  had  seen  the  picture  said  to  be  the  like- 
ness of  Mr.  Palmer,  before  it  was  disfigured, 
in  Mezzara's  room  ;  that  it  was  an  imperfect 
likeness,  and  rather  a  botch  than  the  per- 
formance of  an  accomplished  artist.  The 
next  time  the  witness  saw  the  picture,  it 
was  in  possession  of  the  defendant,  who  was 
exposing  it,  seemingly  in  a  trium[)hant  man- 
ner, in  Pine-street,  with  the  appendage  of 
Ass'.s  ears.  The  witness  further  stated  that 
it  was  not  a  representation  of  Midas. 

Mr.  Emmett,  in  an  address  to  the  jury  of 
considerable  length,  opened  the  case  on  be- 
half of  the  defendant. 

John  Cheneau,  a  Frenchman,  who  did 
not  understand  the  English  hnguage,  was 
here  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, and  Edmund  C.  Genet  was  sworn 
as  an  interpreter.  The  most  material  part 
of  the  testimony  of  this  witness  was,  that  the 
defendant,  after  the  failure  of  his  suit,  as 
aforesaid,  said  that  he  had  a  lawsuit  against 
the  man  for  whom  he  made  the  picture, 
who  had  a  judgment  against  him.  The  pic- 
ture had  cost  him  much  time  and  money,  he 
had  paid  15  for  a  frame,  and  since  it  had 
become  his  own  property,  he  must  do  the  best 
he  could  with  it.  The  witness  did  not  hear 
from  the  defendant  that  he  was  about  trans- 
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forming  llie  picture  into  a  MiJas,  nor  did 
he,  Iho  witness,  know  any  thing  of  the  story 
of  that  kin^. 

It  appeared,  from  the  testimony  of  Maria 
Brunet,  a  French  woman,  that  when  Brew- 
ster came  to  take  away  the  picture,  on  the 
day  of  sale,  Mezzara  a«^ked  him  it'  he  could 
be  injured  by  reason  of  the  transformation 
above  mentioned,  and  the  sheriff  answered 
in  the  negative. 

Maria  M'Dowell,  a  French  woman,  on 
being  sworn,  was  inquired  of  by  Emmett 
whether  the  defendant,  at  \he  time  he  was 
paintrtng  the  Ass's  ears,  did  not  say  he  was 
painting  a  Midas. 

The  testimony  was  objected  to  by  Mr. 
Price ;  when  Ogden  contended,  that  the  testi- 
mony was  admissible  as  a  circumstance  to 
show  a  want  of  malice.  The  declaration 
being  made  at  the  precise  time  of  the  paint- 
ing, was  a  part  of  the  res  gcsta. 

The  court,  on  that  ground,  decided  the 
question  in  favour  of  the  dclendant,  and  liie 
witness  answered  it  in  the  affirmative. 

Thomas  lilanchet, on  being  sworn  as  a  wit- 
ness for  the  defendant,  staled,  that  he  called 
on  Palmer  with  the  bill  for  the  painting: 
that  Palmer  told  him  he  would  see  Mezzara 
on  the  subject ;  and  the  witness  replied,  that 
it  would  be  of  no  use,  unless  the  money  was 
paid. 

Barent  Gardenier,  a  witness  on  behalf  of 
the  prosecution,  on  being  sworn,  stated,  that 
towards  the  evening  of  the  day  of  the  trial 
in  the  Mayor's  court,  concerning  the  picture, 
Isaac  M.  Ely  and  himself  were  conversing 
with  Mr.  Palmer,  when  the  defendant  came 
up  and  joined  them.  He  appeared  to  be 
much  agitated,  and  invited  the  three  to  his 
room  in  Reed-street,  where  he  exhibited  to 
them  the  picture  for  their  opinion  or  ap- 
probation. The  witness  did  not  express  his 
approbation  of  the  performance  very  strong- 
ly; and  the  language  of  the  defendant  to- 
wards Mr.  Palmer  was  intemperate.  Be- 
fore his  visitants  had  left  the  shop,  the  de- 
fendant said  to  Palmer,  "  Since  this  is  not 
jour  picture  you  will  not  be  offended  at 
this."  At  the  same  time  he  took  a  piece  of 
chalk,  and  sketched  a  pair  of  Ass's  ears  on 
the  head  of  the  picture;  evidently,  with  a 
design  of  wounding  Palmer's  feelings.  Pal- 
mer however  kept  his  temper,  and  seemed 
to  smile,  but  the  witness  thinks  it  gave  him 
pain. 

Here  the  evidence  on  both  sides  closed. 


Before  the  counsel  tot  the  defendant  had 
commenced  addressing  the  jury,  Price  read 
the  law  on  which  the  counsel  for  the  prose- 
cution intended  to  rely,  from  Starkie's  Law 
of  Slander,  p.  510,  and  adverted  to  the  au- 
thorities there  cited. 

The  cause  was  summed  up  by  Mr.  Samp- 
I  son,  with  much  energy  and  humour,  and  he 
was  followed  by  Mr.  Ogden  on  the  same 
'•ide.  It  was  principally  contended  on  be- 
half of  the  defendar)t,  I.  That  this  was  either 
a  likeness  of  Mr.  Palmer,  or  it  was  not  a 
likeness.  If  a  likeness,  it  was  his  duty  to 
have  paid  the  painter;  if  not,  the  appen- 
dage of  Ass's  ears,  on  a  picture  not  a  like- 
ness, was  not  a  libel  on  him  more  than  on 
any  other  individual. 

2.  The  defendant  is  not  guilty  of  a  publi- 
cation of  the  picture.  It  was  taken  under  an 
executiorj  in  favour  of  Mr.  Palmer,  and  ex- 

j  posed  by  him  for  sale.    The  sheriff,  who  in 
j  the  transaction  was  the  agent  of  Mr.  Palmer, 
I  ought  r)ot  to  have  taken  the  picture  in  its  dis- 
j  figured  state  on  the  day  of  sale  ;  but  should 
I  have  resorted  to  his  action  on  the  bond  given 
for  its  delivery.  It  was,  in  truth,  not  the  same 
picture  which  had  been  originally  seized, 
and  the  bond  was,  therefore,  forfeited. 

3.  Palmer  had  relinquished  all  right  to  the 
picture,  had  declared  it  was  not  his  likeness, 
and  bad  given  the  other  express  authority 
to  dispose  of  it  as  he  thought  proper. 

4.  After  this,  the  defendant  having  ex- 
pended much  time  and  money  in  the  perform- 
ance, and  been  subjected  to  an  additional  loss 
by  the  failure  of  his  action,  and  having  the 
picture  thrown  on  his  hands  ;  had  a  right  t» 
make  the  best  use  of  it  be  could.  On  this 
point,  in  opening  the  case  and  summing  up, 
it  was  strenuously  urged  by  the  junior  coun- 
sel for  the  defendan!,  to  the  jury,  that  he 
actually  intended  to  metamorphose  the  pic- 
ture into  a  representation  of  Midas  ;  and  was 
not  actuated  b}'  any  malicious  or  mischievous 
intention  towards  Mr,  Palmer.  Even  if  he 
had  such  intention,  be  was  a  stranger  in  our 
country,  and  unacquainted  with  the  severity 
of  our  laws  on  the  subject  of  libel. 

The  cause  was  summed  up  by  Messrs. 
Wilkins  and  Price  on  behalf  of  the  prose- 
cution, who  contended,  1.  That  although 
this  was  not  a  perfect  likeness  of  Mr.  Pal- 
mer, yet  it  so  far  resembled  him  that  all  his 
acquaintance  knew  that  he  was  the  person 
whom  the  picture  designed  to  represent. 
The  appendage  which  was  superadded,  was 
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manifestly  intended  to  hold  him  up  to  public  I 
ridicule. 

2.  After  the  defendant  had  failed  in  his 
action,  he  determined  to  revenge  himself  on 
Mr.  Palmer  by  attixing  Ass's  ears  to  the  pic- 
ture. In  presence  of  Messrs.  Gardenier  and 
Ely,  he  manifested  this  determination,  by 
chalking  or  sketching  such  ears,  which  he  i 
afterwards  finished  with  oil.  In  the  auction 
room,  he  endeavoured  to  have  the  picture 
exhibited  to  the  view  of  the  people,  who 
bad  been  drawn  there  by  means  of  an 
advertisement,  of  which  he  was  the  author, 
published  in  a  public  newspaper.  He  ex- 
hibited the  picture  in  a  triumphant  manner 
in  the  streets,  after  having  bid  it  off  at  auc- 
tion and  paid  the  money.  The  counsel  con- 
tended, that  these  acts  sufficiently  fastened  ! 
on  the  defendant  the  charge  of  publication. 

Wilkins,  on  this  branch  of  the  subject, 
while  expatiating  on  the  atrocity  of  such 
conduct,  emphatically  inquired,  Where  is 
this  conduct  to  stop?  What  is  to  deter  the 
defendant  from  exhibiting  this  picture  in  our 
streets,  again  and  again,  but  the  wholesome 
restraint  of  a  verdict. 

And  yet,  gentlemen  of  the  jury,  said  the 
counsel,  what  is  to  be  done  with  the  man  ? 
Should  you  acquit  him,  he  still  continues  to 
hold  up  this  respectab'e  citizen,  this  coun- 
sellor and  master  in  chancery,  to  public  con- 
tempt and  ridicule.  Should  you  find  him 
guilty,  I  am  not  certain  but  that,  to  revenge 
himself,  he  will  draw  your  pictures  with  his 
Ass's  ears  !  And,  said  the  counsel,  casting  iiis 
eyes  towards  the  court  with  that  peculiar 
gravity  for  which  he  is  so  celebrated  in  an 
appeal  of  this  nature,  I  fear  their  honours 
on  the  bench  will  share  the  same  fate  !  But 
still,  neither  their  honours  nor  you,  gentle- 
men, are  to  be  deterred  from  the  plain  path 
of  duty  by  such  considerations. 

3,  Palmer,  by  relinquishing  all  right  to 
the  picture,  and  leaving  the  defendant  at 
liberty  to  dispose  of  it  as  he  thought  proper, 
did  not  thereby  license  him  to  do  an  un- 
lawful act;  an  act  which  could  hardly  have 
entered  into  the  contemplation  of  any  man. 

The  manner  in  which  this  written  certi- 
ficate  was  obtained,  shows  a  subtle  contri- 
vance and  artifice  on  the  part  of  the  de 
fendant  to  avail  himself  of  the  license  in 
justification  of  a  libel,  the  publication  of 
which  he  then  meditated. 

His  honour  the  Mayor,  in  his  charge  to  the 
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jury,  remarked,  that  although  the  libel,  charg- 
edjin  the  indictment,  was  in  its  nature  private, 
and,  therefore,  not  important  in  a  pub- 
lic point  of  view,  yet  the  case,  by  reason  of 
its  peculiar  nature,  required  their  serious  at- 
tention. Any  publication,  picture,  or  sign, 
made  w  ith  a  mischievous  or  malicious  de- 
sign, which  holds  up  any  person  to  public 
contempt  or  ridicule,  is  denominated  a  libel. 
His  honour  here  adverted  to  the  prominent 
facts  in  the  case  ;  and,  on  the  subject  of  the 
recovery  in  the  Mayor's  court  in  favour  of 
Palmer  against  the  detendant,  charged  the 
jury  that  they  ought  to  consider  that  the 
reason  of  that  recovery  was,  that  the  jury 
did  not  consider  the  picture  a  proper  like- 
ness of  Mr.  Palmer,  for  which?he  was  bound 
to  pay.  On  this  subject,  his  honour  thought 
the  verdict  of  that  jury  furnished  a  guide  to 
this.  The  whole  testimony  touching  the 
claim  of  the  plaintiff  in  that  suit,  and  the  de* 
lence  interposed,  was  there  exhibited. 

It  appeared,  that  after  the  verdict  was  ren- 
dered  in  the  Mayor's  court,  the  detendant,  in 
presence  of  Mr.  Gardenier  and  others,  drew 
or  sketched  this  appendage  to  the  picture 
in  chalk,  and  used  intemperate  language  to 
Palmer.  This  is  urged  as  a  circumstance,  ma- 
nifesting the  mischievous  intention  of  the 
defendant.  On  the  day  of  sale,  he  caused 
an  advertisen)ent  to  be  inserted  in  a  public 
newspaper,  giving  an  account  of  the  sale  of 
the  picture  in  its  disfigured  state.  This  adver- 
tisement furnishes,  perhaps,  the  best  evidence 
of  his  intention  in  the  transformation  of  this 
picture.  Afterwards  we  find,  by  the  testimony 
of  h.  Ingraham,  that  the  defendant  attended 
at  ne  time  of  sale,  and  wanted  the  picture 
e:  josed  to  the  view  of  the  people. 

From  all  the  facts  and  circumstances  in 
the  case,  it  will  be  the  duty  of  the  jury  to 
determine  whether  the  defendant,  in  altering 
this  picture,  and  thus  exposing  it,  has  not  been 
actuated  by  motives  of  resentment  and  re- 
venge. Should  this  be  the  opinion  of  the 
jury,  the  defendant  ought  to  be  found  guilty. 
A  certificate  has  been  produced  in  evidence 
on  the  part  of  the  defendant,  bearing  date  on 
the  20th  of  May  last,  by  which  Palmer,  at 
the  request  of  the  defendant,  gave  him  liber- 
ty to  dispose  of  this  picture  as  he  thought 
proper.  This  certificate  could  not,  in  the 
opinion  of  the  court,  amount  to  a  license  to 
publish  a  libel — this  was  not  the  object  w 
intention  with  which  it  was  given. 
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Hislionour,  I'n  the  conclusion  of  his  charge, 
observed  tothe  jury,  thatthe  def'jjndarjt,  hav- 
ing originally  undertaken  to  draw  a  correct 
likeness  of  Mr.  Palmer,  wah  bound  to  perform 
according  to  the  undertaking.  In  the  view 
of  the  court,  the  verdict  in  the  Mayor's  court 
tnust  have  been  rendered  on  the  grrjund  that 
this  was  not  such  a  likeness  as  Palmer  had 
a  right  to  expect. 

The  story  of  Midas  was  so  distant,  and 
had  so  little  application  to  the  case,  that  the 
court  did  not  think  it  proper  to  detain  the 
jury  on  the  subject. 

The  jury  retired  at  about  eleven  o'clock 
•n  the  eveniiig,  continued  together  during 
the  night,  and  the  nv\i  morning  at  about 
nine  o'clock  returned  with  a  verdict  against 
(he  defendant. 

It  being  suggested  to  the  court,  during  the 
trial,  that  Palmer  had  commenced  a  civil 
action  against  the  defendant  lor  ttic  libel,  the 
court  suspended  its  sentence  until  the  result 
of  that  suit  could  be  known. 

From  the  facts  in  this  case,  an  ample 
opportunity  is  presented  Ibr  applying  the 
principles  which  we  before  extracted  from  a 
celebrated  authority.  To  see  a  pair  of 
Ass's  ears  attached  to  the  picture  of  any  indi- 
vidual, however  respectable,  ho.vever  wor- 
thy and  venerable,  he  may  be  for  learning 
or  piety,  it  must  be  confessed,  is  a  laugha- 
ble object.  But  unless  such  individual  has 
been  guilty  of  some  gross  folly  or  impro- 
priety, this  appendage,  attached  to  his  re- 
presentation, is  incompatible  with  our  ideas 
of  moral  illness  ;  the  libel  dees  not  apply 
to  the  character  of  the  man  ;  and  though  we 
may  laugh,  we  cannot  ridicule.  In  this  par- 
ticular case,  had  Palmer,  after  an  imperfect 
likeness,  or  rather  caricature,  of  himself  had 
been  drawn  by  this  professed  artist  from 
Rome,  been  so  much  attached  to  the  artist, 
the  country  and  performance,  as  to  have  put 
the  picture  in  the  Academy  of  Arts  for  exhi- 
bition, and  afterwards  in  his  own  parlour  ; 
and,  notwithstanding  all  his  friends  might 
tell  him  to  the  contrary,  he  should  extol  it 
to  the  clouds,  and  say,  iMy  friends,  this 
portrait  was  drawn  by  the  celebrated  Fran- 
eis  Mezzara,  a  Roman  artist.  Rome  is  the 
seat  of  the  fine  arts,  the  cradle  of  painting. 
No  man  in  this  country  can  equal  this  por- 
trait— none  can  vie  with  Mezzara.  it  is  im- 
possible/ie  should  mistake.  No  Hoimn  artist 
can  be  mislaken." 


Should  he  then  make  a  handsome  present  (o 
the  artist,  over  and  above  the  j^Ci.O,  and  con- 
tinue to  invite  him  to  dinner,  and,  in  hii^h 
glee  over  his  wine,  commend  the  excellence 
of  the  picture,  while  his  friends  sat  by,  laugh- 
ing in  their  sleeves  at  his  tolly  ;  then,  and  in 
such  case,  should  Mr.  Jarvis,  or  some  of  our 
homesj)un,  native  arti-ts,  gel  hold  of  this 
I'ortrait,  and,  in  addition  to  its  other  absur- 
dities, decorate  it  with  the  ears  of  an  Ass, 
an(J  exhibit  it  in  Broadway,  the  ridicule 
would  be  just.  And  it  the  painter  could 
>how  the  truth  of  the  matter  in  evidence,  as 
before  described,  and  that  he  publiblied 
and  exhibited  the  picture,  *'  with  ^^(.od  mo- 
tives and  for  justifiable  ends,"  (and  there 
is  no  doul)l  the  motive  in  >uch  case  would 
be  considered  purely  national  and  palriotic 
— the  best  of  all  possible  motives,)  would 
he  not  be  justifiable  under  our  statute  ? 

Again,  had  Mezzara,  in  truth,  drawn  an 
excellent  portrait  of  Mr.  Palmer  at  his  ex- 
press refjuest,  such  a  portrait  as  he  and  hi« 
friends  had  a  right  to  expect,  but  willi(.ut 
previously  making  an  agreement  for  the 
price  ;  and  afterwards,  when  the  artist  had 
exhibited  his  bill  lor  ^65,  which  we  will 
suppose  a  reasonable  compensation,  Palmer 
had  disputed  the  bill,  told  him  it  was  not 
worth  more  than  ^  10,  and  he  would  give 
him  no  more  ;  then,  and  in  such  case,  had 
the  artist,  in  disdain  for  such  meanness,  re- 
fused to  receive  the  paltry  sum  offered,  and 
smarting  under  the  injustice  of  his  employer, 
decorated  the  head  of  the  portrait  with  the 
ears  of  "  a  certain  grunting  animal,"  and 
exposed  it  in  Broadway,  the  appendage 
would  have  been  consonant  with  our  no- 
tions of  moral  fitness  and  propriety.  In 
such  case,  every  man  acquainted  with  the 
tacts,  would  have  applauded  the  perform- 
ance, and  contemned  the  improper  con- 
duct of  Palmer.  Tfie  laugh  raised  by  such 
a  performance,  under  such  circumstances, 
would  be,  in  truth,  a  laugh  of  ridicule. 

Mr.  Palmer  having  discontinued  his  pri- 
vate suit  against  the  defendant,  for  the  same 
libel,  the  court,  on  the  last  day  of  Septem* 
ber  term,  in  consideration  that  he  was  not  a 
man  of  property,  and  was  a  stranger  in  our 
country,  (which  were  mentioned  as  reasons 
for  not  inflicting  a  more  rigorous  punish- 
ment,) proceeded  to  sentence  him  to  ipay  a 
fine  of  g  100, 
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(grand  larceny  FOREIGN  JURISDICTION.) 

SAMUEL  BRIXTON'S  CASE. 

Maxwell,  Counsel  for  the  prosecution, 
Gardenier,  Counsel  for  the  prisoner. 

Where  a  felony  is  committed  within  the  city  of 
New-York,  and  the  prisoner  is  pursued  into  the 
state  of  iNew-Jersey,  and  apprehended  without 
legal  authority,  and  brought  back,  and  is 
then  arrested  by  virtue  of  a  warrant  issuing 
from  the  police,  it  was  held,  on  tlie  traverse  of 
an  indictment  against  him  for  the  offence,  that 
the  alleged  violation  of  the  sovereignty  of  New- 
Jersey  would  not  be  regarded  by  the  court, 
who  would  not  look  beyond  the  arrest  by  the 
police. 

It  seems,  that,  in  such  case,  any  alleged  violation 
of  territorial  rights,  is  a  matter  resting  between 
the  executive  of  the  respective  states,  with 
which  the  court  will  not  interfere. 

•iDnkecpers  should  be  cautious  of  putting  a  stran- 
ger to  lodge  in  the  same  room  with  other  guests. 

The  prisoner,  a  young  man  of  about 
twenly-five  years  of  age,  we"  drest,  and  of 
gooJ  external  appearance,  was  indicted  for 
grand  larceny,  in  stealing,  on  the  Hth  day 
of  July  last,  a  sum  of  money,  amounting  to 
$120  ;  ^100  of  which  was  in  bank  bills,  and 
the  residue  in  specie,  the  property  of  Je- 
remiah Neave. 

When  the  prisoner  was  first  arraigned, 
Gardenier,  on  reading  an  affidavit  of  the 
prisoner,  which  stated  that  he  was  arrested 
at  Westfield,  in  the  stale  of  New-Jersey,  by 
Solomon  D.Gibson  and  others,  and  brought 
to  this  city,  where  a  warrant  issuing  from 
the  police  was  served  on  him,  by  virtue  of 
which  he  was  confined  in  bridewell  ;  moved 
that  the  prisoner  be  discharged.  The 
counsel  contended,  that  the  arrest  of  the 
prisoner  in  New-Jersey  was  a  manifest 
violation  of  the  sovereignty  of  that  state.  \ 
He  was  taken  illegally;  and,  therefore,  his  'l 
subsequent  arrest  and  detention  in  bride-  \ 
well  were  illegal.  In  support  of  his  argu- 
ment, the  counsel  cited  the  4th  Art.  of  the 
U.  S.  Constitution,  sect.  2.  (Ist  vol.  R.L.  p. 
22.)  directing  the  mode  in  which  fugitives 
from  justice,  flying  from  one  state  into  ano- 
ther, should  be  apprehended. 

Maxwell,  contra,  was  stopped  by  [he 
court,  who  decided  that  the  prisoner  having 
been  regularly  arrested  in  the  city  of  New- 
York,  by  virtue  of  a  warrant  issuing  from 
the  police,  for  an  alleged  felony  committed 
in  the  city,  must  be  held  to  answer  for  that 
ctarge.    The  court  could  not  look  beyond 


I  this  arrest,  nor  take  notice  of  an  alleged 
1  violation  of  territorial  rights;  which,  if  it 
existed,  was  a  matter,  resting  or  depending, 
between  the  executive  of  the  respective 
states. 

At  a  subsequent  day  in  term,  the  pri- 
soner was  brought  up  for  trial.     It  ap- 
peared in  evidence,  that  on  the  evening  of 
the  17lh  of  July,  Neave,  a  gentleman  of 
respectability,  and  a  stranger,  put  up  at  the 
hotel  of  Solomon  D.  Gibson,  in  Wall-street^ 
■and  retired  to  rest  early  in  the  evening. 
About  nine  o'clock,  the  same  evening,  the 
prisoner  came  to  the  hotel,  and  asked  for 
lodgings.    After  taking  some  little  refresh- 
ment, he  was  conducted  to  the  same  room 
in  which  Neave  slept.    According  to  the 
I  testimony  of  Neave,  the  prisoner  counter- 
feited sleep  ;  and  when  Neave  rose  in  the 
1  morning,  at  about  four,  he  found  the  pri- 
I  soner's  bed  empty,  and  his  own  pocket- 
1  book,  which  was  left  the  preceding  evening" 
j  in  the  pocket  of  his  pantaloons,  rifled  of  the 
I  contents.*  He  sent  for  the  landlord,  and  im- 
;  parted  to  him  the  loss. 

Gibson,  in  company  with  others,  went 
in  immediate  pursuit  of  the  prisoner,  and 
on  the   19th  of  July,  found  him  in  the 
I  town  of  Westfield,  in  New-Jersey,  about 
I  twenty  miles  from  Jersey  city,  or  Powles*- 
I  Hook. 

In  the  presence  of  Judge  Downer  and  others; 
who  were  present  to  assist  in  the  arrest> 
Gibson  inquired  of  the  prisoner  whether  he 
did  not  put  up  at  Gibson's  Hotel  in  Wall- 
street,  on  the  night  of  the  17th,  which  the 
prisoner  positively  denied  ;  and  further  said, 
that,  on  that  night,  he  put  up  about  thirty 
miles  from  New-York,  up  the  North  river, 
on  his  way  from  Pougbkeepsie  to  that  city. 
The  prisoner  was  searched,  and  the  princi- 
pal part  of  the  money  stolen  from  Neave, 
taken  from  his  possession.  It  was  enclosed 
in  an  envelope  by  David  Ball,  who  assisted  in 
the  arrest ;  and  the  prisoner  was  brought  to 
this  city. 

On  the  trial  Neave  identified  several  of 
the  bills  which  were  proved  to  have  been 
taken  from  the  prisoner ;  and  Solomou'  D, 
Gibson  and  his  brother  Edmund  B.  Gibson, 
both  of  whom  were  present  the  evening 


*  It  is  a  matter  of  prudence  for  travellers, 
when  retiring  to  rest  in  a  public  house,  to  put 
their  money,  watch,  or  other  valuable  effect^j 
under  their  pillow,  or  in  their  trunk. 


120 


THE  NEW- YORK 


when  the  prisoner  came  to  the  Hotel,  clear- 
ly proved  him  to  be  the  same  person. 

In  his  examination,  taken  in  the  police, 
the  prisoner  denied  having  staid  at  Gibson's  i 
the  evening  of  the   17th  ;  but  gave  an  ac- 
count of  himselC  utterly  inconsistent  with 
that  given  as  aforesaid  at  the  iime  of  his  ' 
arrest.  I 
His  Counsel  abandoned  his  defence,  and  he  I 
was  immediat<  Iy  found  guilty  by  the  Jury.  ! 

He  was  sentenced  to  the  State  Prison  five  I 
years. 


(kidnapping  ACT    '*  CONCERNING  SLAVES 

AND  servants"  SLAVEKY.)  ' 

JAMES  H.  THOMPSON  and  ROYAL  A.  | 
BOWEN'S  CASES. 

P.  A.  Jay  and  Maxweli.,  Counsel  for  the  \ 
prosecution  against  Thompson.  j 

Gardenier  and  Phoenix,  Counsel  for  the  \ 
prisoner.  i 

Maxwell,    Counsel  for   the  prosecution 
against  Bowen.  \ 

Price  and  Pikenix,  Counsel  for  the  prisoner. ' 

The  statute  to  prevent  kidnapping  of  free  peo- ! 
pie  of  colour,"  passed  February  25lh,  1813, 
(2d  vol.  R.  L.  p.  209.)  enacted,  "  that  if  an^  I 
person  shall,  without  due  process  of  law,  seize  } 
and  forcibly  contine,  or  inveigle,  or  kidnap,  any 
negro,  mulatto,  mestee,  or  other  person  of  co- 
lour, not  being  a  slavc^  with  intent  to  send 
him  out  of  this  state  against  his  tcill^  or  shall 
conspire  with  any  other  person  or  persons,  or 
aid,  abet,  assist,  hire,  command,  or  procure, 
any  other  person  to  commit  the  said  offence, 
&c.  on  being  convicted,  fee,  shall  be  fined  or 
imprisoned,  or  both,  in  the  discretion  of  the 
court,  kc. ;  such  fine  not  to  exceed  one  thou- 
sand dollars,  and  such  imprisonment  not  to  ex- 
ceed fourteen  years  at  hard  labour  in  the  state 
prison,"  &c. 

In  the  "act  concerning  slaves  and  servants," 
passed  March  31st,  1817,  the  above  section 
incorporated,  and  forms  the  29th  section  ;  but 
the  words  not  heing  a  slave'''  are  omitted. 
In  the  13th  section  of  the  statute  of  1817,  it  is 
also  enacted,  "  that  if  any  person  shall  send  to 
sea,  or  export,  or  attempt  to  export,  from  this 
,  tate,  or  send  or  carry  out  of,  or  attempt  to 
send  or  carry  out  of  this  state,  &c.  any  slave  or 
s.^rvantf  every  person  so  exporting,  or  attempting 
t«  export,  &c.  and  every  person  aiding,  &c. 
shall  be  deemed  guilty  of  a  public  offence,  and 
forfeit  the  sum  of  five  hundred  dollars  with  costs, 
&c.  to  be  sued  for  and  recovered  in  any  court 
of  record,  &c.  And  further,  that  every  slave 
or  servant,  so  exported  or  attempted  to  be  ex- 
ported or  sent  to  sea,  shall  6e/ree."— On  the 
traverse  of  an  indictment  under  the  29th  section, 
above  mentioned,  it  was  held,  that  forcibly  con- 
fining, or  inveigling,  or  kidnapping  any  person 


of  colour^  with  intent  to  send  him  oat  of  this  state 
against  his  will,  or  the  con-tpiring  with  any  other 
|)crson  or  persons,  or  aiding,  abetting,  assisting, 
hiring,  commanding  or  promring  any  other  per- 
son to  commit  the  »>aid  ofience,  whether  such 
pf  rson  of  colour  u  os  a  slave  or  servant^  or  not — 
is  an  offence  against,  and  punishable  by,  the 
penalties  of  the  2Uth  section. 
It  seems  that  the  thirteenth  section,  above  men- 
tioned, is  partu  ularly  applicable  to  cases  where 
the  owner  or  posse.if-or  of  slaves  or  servants,  re- 
siding in  this  stale,  e?:port9  or  attempts  to  ex- 
j)ort,  such  slave  or  servant  out  of  this  state,  not 
confining  himself  to  the  exceptions  in  other  part* 
of  the  statute. 
Where  in  such  case  it  appear*  tljat  a  person,  offer- 
ed as  a  witness  on  behalf  of  the  prowpcution,  is  a 
slave,  but  alleged  to  be  free  t)y  reason  of  an  at- 
tempt to  export  t»ira  out  of  th«  state,  he  can- 
not give  testimony  until  it  is  f^liown,  by  extrin- 
sic evidence,  that  he  bus  become  free  by  reaaoa 
of  suih  attempt;  nor  will  the  public  prosecu- 
tor be  permitted  to  introduce  the  former  con- 
viction of  a  per?on  indicted  for  aiding,  abetting, 
assisting,  ^c.  the  defendant  on  trial  and  an- 
other, to  e:;port  such  witness  out  of  the  Hiate, 

During  the  last  term,  James  II.  Thomp- 
son was  indicted  under  the  twenty-ninth 
section  of  the  act  entitled  "  an  act  relative  to 
Slaves  and  Servants,"  passed  March  31, 1817; 
for  that  he  the  said  James  H.  Thompson, 
on  the  2Gth  day  of  June,  1817,  at  the  citj 
and  within  the  county  of  New-York,  with- 
out due  process  of  law,  did  seize  and  forcibly 
confine,  inveigle  and  kidnap,  Ann  Freeland, 
Catharine  Daniels,  Stephen  Neros,  David 
Treadwell,  and  two  others,  being  children, 
all  persons  of  colour,  with  intent,  them  the 
said  Ann  Freeland,  &:c.  t  j  send  or  carry  out 
of  this  state  against  their  will,  contrary  to 
the  form  of  the  statute. 

The  indictment  also  contained  a  count 
charging  the  prisoner  with  aiding,  abetting 
and  assisting  Moses  Nichols  and  Royal  A. 
Bowen,  to  seize  and  forcibly  confine,  kidnap 
and  inveigle  the  same  persons  of  colour 
above  named,  with  intent  to  send  and  carry 
them  out  of  the  state,  against  their  will, 
against  the  peace,  kc.  and  contrary  to  the 
form  of  the  statute,  &c. 

During  the  present  term  Royal  A.  Bowen 
was  indicted  under  the  same  section,  for  as- 
saulting, inveigling  and  kidnapping  the  same 
persons,  without  due  process  of  law,  with 
intent  to  carry  and  send  them  out  of  the 
i  state.  And  the  indictment,  in  addition  to 
j  the  counts  embracing  the  above  charges, 
conta*ined  a  count  charging  the  defendant 
with  aiding,  abetting,  assisting,  hiring,  com- 
mawding  and  procuring  one  Moses  Nichols 
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and  James  H.  Thompson,  to  seize  and  for- 
cibly contine,  kc.  the  same  persons,  being 
persons  of  colour,  with  intent  to  send  and 
carry  them  out  of  this  state,  against  their 
will,  contrary  to  the  form  of  the  statute. 
On  this  count  the  public  prosecutor  princi- 
pally relied. 

The  principal  evidence  introduced  on  the 
traverse  of  the  first-mentioned  indictment, 
was  also  introduced  on  the  second  ;  and  the 
grounds  assumed  by  the  respective  counsel, 
in  substance,  were  the  same.  We  have 
blended  the  cases  to  avoid  repetition  ;  and 
we  shall  detail  the  principal  testimony  in- 
troduced on  each  trial. 

On  the  trial  of  Thompson,  Maxwell  con- 
cisely opened  the  case  to  the  jury,  by  sta- 
ting that  the  defendant  was  indicted  under 
the  statute,  for  attempting  to  export  to  a  fo- 
reign port  at  the  southward,  certain  persons 
of  colour  named  in  the  indictment.  He  came 
to  this  city,  some  lime  ago,  from  some  place 
in  Georgia,  and  put  up  at  the  house  of  Moses 
Nichols,  in  Love  Lane.  He  purchased  a  small 
schooner  called  the  Creole,  and  had  her  sta- 
tioned at  a  remote  place,  opposite  the  French 
Tan-yards,  on  the  North  river  side  of  the 
city,  and  about  a  mile  above  the  State  Prison. 
A  number  of  blacks  w*^re  procured,  at  dif- 
ferent places  up  the  North  river  and  in  this 
city,  by  the  defendant,  in  conjunction  with 
Nichols  and  a  man  by  the  name  of  Royal  A. 
Bowen.  The  defendant,  however,  was  the 
principal  in  this  nefarious  transaction.  These 
blacks  were  brought  to  the  house  of  Nichols  ; 
and  on  the  evening  of  the  26th  June,  under 
divers  falsC^retences,  made  to  these  harm- 
less unsuspecting  people,  six  of  them,  inclu- 
ding men,  women  and  children,  were  taken 
on  board.  Several  of  them  were  confined 
in  the  hold,  and  the  next  morning  the  ves- 
sel started,  having  her  head  towards  the 
Narrows,  and  was  about  proceeding  to  some 
port  in  the  southern  states.  By  the  inter- 
ference, however,  of  humane  and  benevo- 
lent men,  the  whole  plan  was  frustrated. 
Through  the  vigilance  of  the  manumission 
society,  or  some  of  the  members,  the  scheme 
was  discovered  ;  and  at  the  veiy  juncture  of 
time  when  this  vessel  was  about  departing 
from  our  waters,  she  was  boarded  by  two 
persons  belonging  to  that  society.  They 
found  men,  women  and  children  in  the  sit- 
uation before  described.  On  that  occasion, 
Thompson  exhibited  every  symptom  of  con- 
scious guilt.   Assistance  was  procured  from 
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the  police,  he  was  apprehended,  and  the 
miserable  victims,  destined  for  exile  and  ser- 
vitude in  a  foreign  land,  but  ignorant  of  their 
fate,  were  rescued  from  his  relentless  grasp. 

Should  these  facts,  said  the  counsel,  be 
established  by  the  testimony,  the  prosecu- 
tion will  be  entitled  to  a  verdict;  and  the 
prisoner  must  be  found  guilty. 

From  the  testimony  of  William  Still  well,  a 
witness  sworn  on  behalf  of  the  prosecution,  it 
appeared,  that  Thompson  purchased  the 
schooner  Creole  on  the  East  river  side  of  the 
city,  bad  her  repaired  at  Riker's  Island,  and 
stationed  her  on  the  North  river  side,  above 
the  State  Prison.  Thompson  applied  to  the 
witness,  to  go  in  the  vessel  to  Darien  in  Geor- 
gia, and  agreed  to  give  him  jjGO  a  month ;  but, 
the  wages  not  being  paid  by  Thompson,  the 
agreement  was  not  carried  into  effect.  The 
witness  had  understood,  from  the  person  who 
spoke  to  him  first  on  the  subject  of  the  voy- 
age, that  the  object  was  to  go  to  Darien  for 
a  load  of  wheat ;  and  the  defendant  told 
him,  that  he  was  to  take  in  the  vessel  two 
or  three  black  people,  to  wait  on  the  whites 
who  were  to  go  as  passengers.  The  defend- 
ant did  not  inform  the  witness  that  the  ves- 
sel was  to  go  to  Albany. 

Samuel  Willets,  affirmed  as  a  witness  on 
behalf  of  the  prosecution,  testified,  that  on 
the  morning  of  the  27lh  of  June,  at  about 
nine  o'clock,  in  company  with  his  brother 
Joseph,  he  went  up  to  the  French  Tan-yards, 
above  the  state  prison,  and  saw  a  vessel  in 
the  stream,  which  he  afterwards  found  to  be 
the  Creole,  under  way,  with  her  head  point- 
ed down  the  river.  The  wind,  at  this  time, 
was  northerly,  but  light ;  and  it  was  flood 
tide.  The  witness  and  his  companion  were 
rowed  to  the  vessel  by  two  other  persons; 
and  when  they  came  alongside,  they  in- 
quired for  the  captain.  Thompson  answer- 
ed, that  the  captain  was  not  on  board.  A 
further  inquiry  was  then  made  by  the  wit- 
ness— where  the  vessel  was  bound,  and 
what  was  her  cargo  ?  The  answer  of  Thomp- 
son was,  that  she  was  bound  to  Poughkeep- 
sie  and  Albany,  and  that  the  cargo  consisted 
of  a  few  provisions. 

The  witness  then  stepped  on  board  and 
inquired  how  many  persons  were  on  board 
besides  those  on  the  deck ;  Thompson  and 
two  others,  apparently  seamen,  being  the 
only  persons  then  seen.  Thompson  re- 
plied that  no  other  person  was  on  board. 
To  the  same  inquiry,  made  ia  a  tone  of 
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authority,  the  defencknt  made  the  same  an- 
swer. The  witness  saw  a  person  look 
through  a  crevice  in  the  cabin  door,  who  said 
that  there  were  other  j)ersons  on  board  ;  and 
the  witness,  opening  the  cabin  door,  found 
two  black  women,  who  then  came  on  deck. 
Hearing  a  noise  in  the  hold,  the  witness 
opened  the  hatches,  which  were  barred  on 
the  outside  in  such  manner  that  those  in 
Ihc  hold  could  not  have  opened  then),  and 
found  six  persons  :  one  woman,  two  children, 
and  three  men. 

The  defendant,  on  this  occasion,  was 
much  agitated  ;  and,  during  the  conversa- 
tion, said  that  he  had  been  all  the  morning 
trying  to  proceed  up  the  river  ;  that  he  was 
])ound  for  Poughkeepsie  and  Albany  for  a 
cargo  of  cheese  to  carry  to  Haltiniore  ;  that 
two  of  the  black  men  were  his  servants,, 
whom  he  was  about  to  take  to  his  family  in 
that  place,  and  that  six  of  them  had  been 
put  on  board  by  Moses  Nichols  and  Royal 
A.  Bowen.  The  defendant  stepped  on  board 
of  the  boat  to  come  on  shore,  but  was  told 
by  the  witness  that  he  should  not,  until  Jo- 
seph Willets  should  return.  Application 
was  made  to  the  police,  and  the  defendant 
was  arrested. 

Since  the  witness  can)e  into  court,  the  de- 
fendant further  told  him  that  he,  the  defend- 
ant, had  employed  Moses  Nichols  to  pur- 
chase these  blacks,  and  had  furnished  cash 
for  that  purpose ;  that  if  'he  manumission 
society  would  abandon  the  prosecution,  he 
would  give  bonds  to  leave  this  state,  and,  if 
necessary,  the  United  States,  and  would 
give  all  the  blacks  their  freedom.  He  ap- 
peared to  be  very  solicitous,  if  he  should  be 
convicted,  that  the  manumission  society 
would  use  their  influence  to  have  mercy 
extended  towards  him. 

From  the  examination  of  the  prisoner, 
taken  in  the  police,  it  appeared  that  his 
place  ot  residence  is  in  Jones  county,  in 
the  state  of  Georgia  ;  that  he  is  a  planter, 
and  intended  to  carry  these  blacks  to  that 
place,  after  going  to  Albany  in  the  Creole, 
of  which  he  is  the  owner. 

It  was  proved  that  these  blacks  were  taken, 
in  a  chair,  from  the  house  of  Nichols  to  the 
schooner,  in  the  night,  by  Thompson ;  and 
that  one  of  the  black  women,  after  she  was 
taken  on  board  and  put  in  the  hold,  wished 
to  go  on  shore  ;  but  Thompson  told  her  if 
sb€  came  on  deck,  the  United  States  would 


j  seize  his  vessel  and  she  would  be  put  ia* 
I  Rridewell. 

I  James  H.  Baldwin,  of  Poughkeepsie, 
on  being  sworn,  testified,  that  he  sold  the 
smallest  boy,  about  six  years  old,  to  Moses 

■  Nichols,  who  f)urcha3ed  another  of  one 

I  Brush,  in  the  same  village. 

I     It  further  appeared,  trom  the  testimony 

I  of  Stephen  Harvey,  of  the  same  place,  that 
about  three  weeks  before  the  trial  Nicholi 
purchased  a  black  boy  of  him,  saying,  that 

;  lie  would  be  handy  round  his  house.  Alter 

'  this,  Nichols  came  up  there  and  purchased 

I  two  more. 

i  Phaiiix,  averring  that  the  prisoner  had  no 
:  testimony,  contended  to  the  court  that  he 
rould  not  be  found  guilty  under  the  twenty- 
ninth  section  of  the  act.  His  offence,  if  any» 
came  wilhm  the  provisions  of  the  thirteenth 
section,  which  was  enacted  to  prevent  send- 
ing out  of  this  state  slaves  and  servants, 
j  The  public  prosecutor  had  selected  the 
section  of  the  act  origmally  embodied  in  one 
act,  entitled  "  An  act  to  prevent  kidnapping 
of  free  people  of  colour,"  which,  as  it  for- 
merly stood,  was  confined  in  its  provisions 
to  j)ersons  "  not  being  slaves.''^  The  counsel 
contended,  that  though  these  words  were 
emitted  in  the  twenty-ninth  section  of  the 
act  of  1817,  yet  the  manifest  spirit  and 
meaning  of  that  section,  compared  w  ith  the 
thirteenth  section  of  the  same  act,  was  the 
same  as  when  originally  passed. 

The  acton  which  the  indictment,  in  this 
case,  is  lounded,  was  designed  to  prevent 
kidnapping,  inveigling,    and   seizing  by 
j  force,  and  without  due  process  of  law,  per- 
I  sons  of  colour,  not  being  slaves  or  serxants; 
!  lur  the  thirteenth  section  fully  embraces  the 
I  otfence  of  sending  such  persons  out  of  the 
state.    As  this  offence  is  less,  the  punish* 
ment  is  declared  less  severe.    As  James 
j  Thompson  was  either  the  owner  of  the  peis 
1  sons  named  in  the  indictment,  or  had  so  far 
the  control  over  them  as  to  render  them 
servants;  as  there  is  no  evidence,  in  this 
case,  of  a  forcible  seizing,  with  an  intent  to 
send  or  carry  them  out  of  the  state,  the 
counsel  strenuously  urged  to  the  court,  that 
his  off"ence  did  not  come  within  the  twenty- 
ninth  section. 

Jay,  after  premising  that  the  argument 
of  the  opposite  counsel  admitted  the  facts, 
but  proceeded  entirely  on  the  ground  that 
the  indictment  was  founded  on  a  wrong  seo 
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Aha  of  the  statute,  contended  that,  although 
the  prisoner  might  have  been  prosecuted 
Under  the  thirteenth  section  of  the  act,  it  did 
not  follow  that  the  other  section  did  not  em- 
brace the  offence  with  which  he  was 
charged.  The  counsel  here  adverted  to  the 
section  of  the  statute  on  which  the  prosecu- 
tion was  founded  ;  and  insisted,  that,  as  the 
words  "  not  being  a  slave''''  were  omitted, 
the  legislature  intended  thereby  to  make  the 
act  general,  and  susceptible  of  comprehend- 
ing every  description  of  persons  of  colour 
whatsoever,  whether  they  were  slaves  and 
servants  or  not.  The  words  of  the  act  were 
sutficietitly  extensive  to  embrace  this  of- 
fence, and  the  indictment  was  fully  sup- 
ported by  the  evidence. 

Gardenier  compared  the  thirteenth  Avith 
the  twenty-ninth  section  of  the  act,  and  con- 
tended that  the  first-mentioned  section  was 
designed  to  prevent  an  offence  not  contrary 
to  the  principles  of  morality  and  natural 
■right.  This  section  was  founded,  merely,  on 
principles  of  public  policy  ;  whereas,  the 
other  was  designed  to  prevent  offences 
against  the  public  morals.  For  this  reason, 
the  penalties  contained  in  the  tw^enty-ninth 
section  were  much  more  severe  than  in  the 
tither. 

Shall  it  be  said,  argued  the  counsel,  that 
an  offence,  founded  merely  on  reasons  of 
policy,  shall  be  punished  with  the  same  se- 
Terity  as  one  which  is  malum  in  se,  and  con- 
trary to  the  principles  of  morality  and  na- 
tural justice  ?  And  yet,  said  he,  we  are  told 
that  both  these  sections  were  designed  to 
embrace  the  same  offence. 

His  honour  the  mayor,  ai'ter  adverting  to 
the  sections  of  the  act,  observed,  that  as  the 
words  "not  being  a  slave"  were  omitted  in 
the  twenty-ninth  section,  it  was  difficult  to 
give  that  construction  to  the  act  which  had 
been  given  by  the  prisoner's  counsel.  Should 
it  be  in  his  power,  the  better  course  would 
be  to  prove  that  these  blacks  were  all  pur- 
chased by  him :  after  which,  the  court 
would  recommend  this  case  to  stand  for 
further  consideration,  should  the  jury  find 
him  guilty  on  this  indictment. 

Moses  Nichols,  a  witness  on  behalf  of  the 
prisoner,  on  being  sworn,  stated  that  he  had 
been  acquainted  with  Thomson  about  five 
weeks  before  the  trial,  who  put  up  at  the 
hou?e  of  the  w  itness.  The  prisoner  furnish- 
ed the  witness  with  cash,  and  was  to  pay 
Him  g  20  a  piece  for  the  blacks  he  should 


purchase.  He,  the  witness,  purchased  Ca- 
therine Daniels  of  one  George  Tavlor  ia 
Poughkeepsie.  He  bought  eight  in  the 
whole  :  two  in  Albany,  five  in  Poughkeep- 
sie, and  one  (David  Treadwell)  of  Daniel 
Abbott  in  Cherry-street.  He  purchased  all 
that  were  on  board  the  Creole,  except  Ann 
Freeland. 

The  witness  had  been  acquainted  with 
Bowen  six  or  seven  years,' who  came  from 
Albany  to  this  city.  The  witness,  on  aa 
inquiry  by  the  counsel  for  the  prosecution, 
whether  he  told  those  blacks  where  they 
were  going,  declined  answering. 

From  the  testimony  of  Mingo  Smith,  a. 
mulatto,  it  appeared  that  he  was  purchased 
about  three  weeks  ago  of  Charles  Butler  in 
Poughkeepsie,  by  Nichols.  He  brought  the 
witness  to  his  house  in  this  city,  where  there 
were  five  other  blacks.  The  night  they 
were  carried  to  the  schooner  it  was  very 
rainy.  They  were  carried  away  in  carria- 
ges by  Thompson  ;  and  Bowen  and  Crab- 
tree  were  at  the  house  of  Nichols,  who  was 
also  present.  Bowen  told  him  he  was  to 
go  to  Albany  for  a  span  of  horses. 

Gardenier  and  Phcenix,  after  urging  to 
the  jury  the  law  above  stated,  contended, 
that  from  the  facts  in  the  case  the  jury  could 
not  find  the  prisoner  guilty. 

Jay  summed  up  the  case  to  the  jury, 
and  contended  that  two  out  of  the  four  of 
these  blacks  were  free  ;  and  that  the  prison- 
er bad  violated  both  sections  of  the  act  un- 
der consideration.  His  offence  comes  within 
the  express  words  of  tlie  act  on  which  the 
indictment  is  founded.  He  remarked,  in 
the  course  of  his  argument,  that  there  had 
recently  a[)peared  in  every  civilized  coun- 
try, a  universal  sentiment  of  disapproba- 
tion against  the  abominable  traffic  in  human 
tlesh.  The  good  and  the  great,  in  every 
country,  had  concurred  in  raising  their  voi- 
ces, and  exerting  their  influence  in  discoun- 
tenancing a  trade  fraught  with  every  evilj 
and  repugnant  to  every  principle  of  natural 
justice. 

Alter  adverting  to  the  conduct  of  the 
prisoner,  in  taking  these  innocent, unsuspect- 
ing persons,  and  confining  thera  in  the  hold 
without  avowing  his  purpose,  the  counsel 
concluded  by  saying,  that  this  was  not  a 
case  which  called  tor  pity  from  the  jury  to- 
wards the  prisoner.  True,  said  the  coun- 
sel, he  is  a  stranger  ;  so  are  these  forlorn, 
miserable  Hien,.  and  women,  and  children, 


124 


THE  NEW-YORK 


whom  be  was  about  carrying  into  exile  and 
servitude,  remote  from  their  children,  their 
wives  and  husbands,  in  a  foreign  land.  It  is 
their  situation,  and  not  his,  which  the  jury 
should  regard  with  sentiments  of  commise- 
ratK.n. 

Maxwell,  in  an  eloquent  appeal  to  the 
jury,  expatiated  on  the  peculiar  enormity  ol 
the  crime  of  which  the  prisoner  at  the  bar  was 
guilty.  We  live,  said  the  counsel,  in  a 
country  boasting  of  its  civil  and  religious 
freedom.  Our  iiistitutions  are  purely  republi- 
can ;  and  the  principles  of  genuine  liberty 
are  here  cherished,  in  such  a  country, 
and  before  this  tribunal,  in  the  very  sanctua- 
ry of  justice,  we  are  assembled  ;  and  we  are 
called  upon  to  extend  protection  to  a  forlorn, 
miserable  race  of  men. 

Manstealing  is  an  oftcnce,  so  atrocious  in 
its  nature,  so  appalling  to  the  feelings,  so 
disgusting  to  the  moral  sense  of  mankind, 
that  language  is  inadecjuate  to  express  ii^ 
turpitude.    Its  cruelty  can  hardly  be  con- 
ceived ;  and,  before  it,  every  other  species 
of    theft  sink  into    insignificance.  The 
prisoner  at  the  bar  comes  among  us  for  this 
abommable  purpose.    He  selects  his  instru- 
ments ;  and  he  ransacks  the  country,  far  and 
near,  for  his  victims.   He  collects  them  ;  and 
at  the  dead  of  night,  and  in  a  secret  manner, 
he  transports  them  on  board  of  his  vessel, 
in  a  remote  and  solitary  part  of  our  city. 
When  detected  in  his  infamous  career,  what 
is  his  conduct  ?    He  resorts  to  subterfuge 
and  lies.    He  tells  the  witness  that  no  other  j 
persons  are  on  board.    This  poor,  degraded 
set  of  men,  confined  in  the  vessel,  inform  their  i 
deliverers  that  other  pei-sons  are  on  board.  | 
Forlorn,  wretched  and  miserable,  they  as-  j 
sume  the  dignity  of  our  nature  :  they  rise  in  \ 
the  majesty  of  innocence,  and  proclaim  j 
their  wrongs  ;  w  hile  he,  tieml  'ing  and  con-  j 
fused,  sinks  aj  palled,  into  the  insignificance  | 
of  conscious  guilt.  His  counsel  have  not  de-  | 
nied  his  criminality  ;  and  it  will  remain  for  j 
you,  gentlemen  of  the  jury,  to  provide  the 
most  efficacious  means  ibr  its  punishment. 

His  honour  the  mayor,  in  commencing  his 
charge  to  the  jury,  remarked,  that  this  was  , 
the  first  instance  of  a  prosecution  under  this 
act,  since  it  had  passed;  and,  as  it  was  a 
novel  prosecution,  the  court  was  disposed, , 
should  the  counsel  for  the  prisoner  think 
proper,  to  hear  a  further  argument  on  the 
cjuestion  of  law  already  submitted. 

It  is  contended,  by  the  counsel  for  the 


prisoner,  that  as  he  purchased  these  people 
of  colour,  and  had  control  over  them, 
that,  therefore,  his  offence  falls  within  the 
thirteenth,  and  not  the  twenty-ninth  section. 

Admitting  the  fact  to  be  true,  as  alleged, 
the  question  would  arise,  Whether  the  of- 
fence of  transporting  a  man's  own  slave  is 
against  the  provisions  of  the  last-mentioned 
section.  Hy  the  provisions  of  the  former 
act  to  prevent  ki(lna[)ping,  the  words  '*jio< 
being  a  slave''  were  inserted,  and  there 
was  a  distinction  made  between  exporting  a 
slave  and  a  freeman  :  but  in  the  twenty- 
ninth  section  of  the  act  of  1817,  these  words 
are  omitted. 

We  conclude,  and  sucl;  is  the  opinion  of 
the  court,  that  the  legislature  by  this  omis- 
sion, intended  that  this  section  should  em- 
brace all  cases  of  kidnapping,  or  inveigling, 
with  irjtent  to  carry,  or  send  out  of  this  state 
any  person  or  persons  of  colour,  whether 
such  persons  were  slaves,  or  servants,  or  free. 
We  are,  nevertheless,  willing  to  have  this 
opinion  reviewed  upon  more  mature  delibe- 
ration, should  the  jury  from  the  facts  find 
the  prisoner  guilty. 

Such  being  the  view  of  the  law  which  the 
court  has  taken,  the  question  arises  for  the 
determination  of  the  jury,  whether  the  pri- 
soner at  the  bar  did  kidnap  or  inveigle  the 
persons  named  in  the  indictment,  with  intent 
to  send  or  carry  them  out  of  this  state.  The 
word  kidnapping  is  defined,  the  forcible  ab- 
duction or  stealing  away  t)f  a  man,  woman, 
or  child  from  their  own  country,  and  send- 
ing them  into  another ;  and  inveigling,  in 
the  statute,  no  doubt,  means,  the  making  use 
of  some  artifice  or  fraud  to  effect  the  same 
object. 

The  facts  in  this  case  will  warrant  the 
conclusion  that  if  the  prisoner  did  not  steal, 
he,  at  least,  inveigled  these  persons  on  board 
his  vessel,  with  intent  to  send  or  carry  them 
out  of  this  state.  Here  his  honour  recurred 
to  the  principal  facts  and  circumstances  in 
the  case,  which  he  stated  to  the  jury  ;  and 
concluded  by  charging  them  that  if,  from 
all  the  facts  and  circumstances  in  the  case, 
they  believed  that  the  prisoner  at  the  bar 
either  kidnapped  or  inveigled  these  blacks 
on  board  his  vessel,  with  intent  to  send  or 
carry  them  out  of  this  state,  it  would  be 
the  duty  of  the  jury  to  find  him  guilty. 

The  jury  found  him  guilty,  and  his  sen- 
tence was  suspended. 

During  this  term,  on  the  traverse  of  the 
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indictment  against  Bowen,  the  same  facts, 
in  substance,  relating  to  the  release  of  the 
blacks  from  the  Creole,  were  produced,  as  on 
the  other  trial.  It  further  appeared,  by  the 
testimonj  of  Joseph  Willets,  that  this  vessel 
Lad  water  and  provisions  on  board,  calculat- 
ed for  a  voyage  of  considerable  length. 

Catharine  Daniels,  one  of  the  women  of 
colour  found  in  the  hold  of  the  vessel,  on 
being  sworn,  stated,  that  last  October  she 
was  seventeen  years  of  age,  and  in  the 
month  of  June  last  was  purchased  by  Ni- 
chols of  a  Mr.  Pame  in  Albany,  as  she  was 
told,  for  six  years,  when  she  would  be  free. 
She  was  brought  from  Albany  to  this  city  in 
the  steam-boat ;  and  Bowen  and  Thompson 
came  down  at  the  same  time.  Bowen  in- 
formed her  she  was  going  to  the  house  of 
Nichols  ;  and  afterwards  inquired  of  her 
whether  she  was  going  to  Baltimore  with 
Thompson  ;  saying  he  was  a  very  clever 
man.  When  she  arrived  in  this  city,  she 
went  to  the  house  of  Nichols,  and  Thompson 
and  Bowen  were  there.  Previous  to  the 
time  she  was  carried  on  board  of  the  vessel, 
she  was  told,  by  the  two  last  named,  that 
they  were  going  to  carry  her  to  Baltimore, 
up  the  North  river,  where  she  was  to  live 
with  Thompson.  The  night  she  was  taken  on 
board  with  the  others,  Thompson,  when  he 
came  near  the  vessel,  told  the  witness  to 
stay  behind  a  house  near  the  shore,  until  he 
should  go  to  the  vessel  to  see  who  was  there. 
She  was  put  in  the  hold  with  others,  and 
was  told  that  she  would  be  kept  there  but  a 
short  time. 

Daniel  Abbot,  on  being  sworn,  testified 
that  he  lived  in  Roosevelt-street,  in  this  city, 
and  sold  David  Treadwell  to  Nichols  for  a 
span  of  horses.  Bowen  waspresentat  the  time 
of  the  purchase,  but  the  bill  of  sale  was 
made  to  Nichols.  The  witness  did  not 
know  that  Bowen  had  any  concern  therein. 

In  the  written  examination  of  Bowen, 
however,  he  admitted  that  he  purchased 
Treadwell  in  partnership  with  Nichols. 

Maxwell  offered  David  Treadwell  as  a 
witness  on  behalf  of  the  prosecution. 

The  testimony  was  objected  to,  on  behalf 
of  the  prisoner,  on  the  ground  that  Treati- 
well  had  been  proved  the  slave  of  Nichols. 

Maxwell  hereupon  offered  to  read  the  in- 
dictment on  which  Thompson  was  convicted 
during  the  last  term,  of  aiding,  abetting,  and 
assisting  Nichols  and  the  prisoner  at  the  bar 
(o  carry  away  out  of  this  state,  certain  peo- 
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pie  of  colour,  among  whom  Treadwell  was 
one.  The  counsel  contended,  that  under  the 
thirteenth  section  of  the  act,  such  attempt  to 
export  Treadwell,  of  which  the  conviction 
furnished  evidence,  rendered  him  free. 
-  The  court  said,  that  the  thirteenth  sec- 
tion, no  doubt,  intended  that  the  person 
exporting  or  attempting  to  export  a  slave  or 
servant,  should  be  himself  the  owner.  The 
tact  of  the  freedom  of  Treadwell  should  be 
proved  by  circumstances  independent  of 
that  trial.  To  admit  even  the  record  of  this 
conviction,  in  the  view  of  the  court,  would 
be  going  too  far. 

Joseph  Curtis,  on  being  sworn,  stated  that 
he  was  on  board  and  examined  the  Creole, 
and  found  nothing  in  her  hold  except  wood 
and  water.  She  was  registered  for  twenty 
tons,  and  had  a  jib  foresail  and  mainsail. 

James  H.  Thompson,  on  being  sworn, 
testified  that  he  went  to  the  house  of  Ni- 
chols on  the  loth  of  June  last. 

Maxwell  produced  a  number  of  papers 
taken  from  the  pocket  book  of  Thompson 
on  his  arrest ;  and  the  witness,  on  being  ex- 
amined touching  these  papers,  said  that  they 
principally  belonged  to  him,  and  those  which 
did  not,  belonged  to  Crabtree.  These  papers 
consisted  of  divers  bills  of  sale  of  black  per- 
sons, and  memoranda  of  moneys  advanced  by 
Thompson  for  the  purchase.  Among  the> 
rest,  there  was  a  bill  of  provisions  for  the- 
sloop,  which  were  laid  in  for  the  voyage  ;  be- 
ing a  much  greater  quantity  than  was  requi- 
site for  a  North  river  coaster.  On  the  margin 
of  an  account  for  divers  sums  of  money 
paid,  was  inserted,  "  For  negroes.^'  There 
were  two  receipts  of  g400  each,  from  Ni- 
chols and  Bowen.  It  clearly  appeared,  ' 
from  these  papers,  that  Thompson  was  the 
principal,  and  Nichols  and  Bowen  his, 
agents,  in  procuring  these  blacks. 

From  tiis  further  examination,  it  appear- 
ed, that  the  persons  taken  on  board  the 
schooner  were  willing  to  go;  that  at  the 
time  he  was  arrested  it  was  not  his  intention 
to  go  to  sea  ;  but  that  it  was  his  ultimate  in- 
tention to  proceed  to  Baltimore,  in  Mary- 
land, in  the  vessel. 

On  the  question  of  the  admissibility  of 
Treadwell,  the  court  said,  that  the  facts 
stated  by  Thompson,  m  his  testimony, 
clearly  showed  a  step  taken  in  the  at- 
tempt to  export  Treadwell  out  of  the  state. 
The  court,  grounding  their  decision  on  the 
facts  stated  by  Thompson,  and  on  th<^  cir- 
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cumstanccs  of  the  case,  hcltl  llint  Treadvvell  1 
became  free  by  this  attern[)t  to  export  him,  j 
and  was,  therefore,  a  competent  \vitne«5."i. 

Tread  well  on  being  sworn,  staled  that  | 
he  was  purch.'i5-ed  by  Nichols  and  Bovven  j 
jointly,  and  both  claimed  him.     Boweo  was  j 
iVcfjuently  at  the  house  of  Nichols,  and  was 
present  and  shut  the  door  of  the  carriai^e 
in  which  the  witness  was  about  being  car 
ried  to  the  vessel.    Tlie  witness  was  to^d 
that  he  was  to  be  carried  up  the  North  ri 
vcr  ;  and  when  he  was  carried  to  the  ves- 
sel he  was  put  in  the  liold,  and  the  hatches 
barred  down. 

Here  the  evidence  on  both  sides  closed. 

Price  and  Fiia-nix  summed  up  the  case 
on  behalf  of  the  prisoner,  ami  Mn'.;well  on 
behalf  of  the  prosecution.  The  grounds  of 
argument,  assumed  by  the  prisoner's  coun- 
sel, were  the  same  as  on  the  trial  of  Thomp- 
son. 

His  honour  the  mayor,  in  his  charge  to 
the  jury,  observed,  that  the  question  of  law 
raised  by  the  counsel  for  the  prisoner,  did 
not  so  distinctly  arise  as  in  the  case  against 
Thompson.  On  this  trial,  son>e;of  these 
people  of  colour  taken  on  board  this  vessel 
appear  to  be  slaves  ;  the  others  free.  As  to 
these,  the  question  raised  cannot  a[)ply  ;  but, 
as  far  as  it  did,  it  was  the  opinion  of  the  court, 
that  the  legislature,  by  omitting  the  words 
*'  not  being  a  slave,-''  in  the  twenty-ninth 
section  of  the  act,  which  were  contained  in 
the  former  act,  intended  to  render  that  sec-  j 
tion  general,  and  sutiicieni  to  embrace  all 
personsof  colour  whatsoever,  whether  slaves, 
servants,  or  freemen. 

There  were  two  questions  of  fact,  for  the 
determination  of  the  Jury,  arising  Irom  the 
evide«)ce  in  this  case  :  j 

1.  Were  these  persons,  found  on  board 
this  vessel  on  the  27th  of  .'  jne  last,  at- 
tempted to  be  exported  out  of  this  state  ?  i 
And  in  determining  this  question,  the  jury 
would  inquire  into  the  object  with  which 
they  were  put  on  board. 

2.  Did  the  prisoner  at  the  bar,  aid,  abet, 
or  assist  any  other  person  or  persons,  in  this 
attempt  to  export  such  persons  out  of  this 
state  ? 

The  determination  of  these  questions, 
depended  on  all  the  facts  and  circumstances 
of  the  case  combined.  His  honour  here 
presented  the  most  promirifut  facts  to  the 
view  ot  the  Jury,  and  concluded  his  charge 
by  informing  them,  that  it  was  not  essential  j 


in  this  case  that  atiy  force  should  hare  beei 
employed  in  carrying  these  people  on 
board.  If  they  weie  inveigled,  or,  if  any  ar- 
tilice  was  used  to  decoy  them  on  board, 
this  wai  sufticirnt. 

The  Jurors  tound  the  prisoner  guilty. 

On  the  last  day  of  the  term,  tlie  court  serr- 
tenced  Bovven  to  pay  a  fine  of  g25,  and 
Thompson  to  imprisonment  in  the  f'eniten- 
liary,  for  the  term  of  three  years.  The 
court  alleged,  as  the  reason  of  the  dilF.  rence 
in  ihe  punishment  inllicted  on  the  prisoners, 
t|jat  Thompson  was  a  principal,  and  Bovven 
but  an  agent,  in  the  otience  of  which  the/ 
had  been  found  guilty.* 

The  subject  of  slavery,  necessarily  con- 
nected with  the  preceding  case,  is  very  ex- 
tensive and  important.  Confined  in  our 
limits,  we  are  constrained  to  compress  the 
remarks  which  the  nature  of  the  case  sug- 
gests, into  the  smallest  possible  compass. 

As  far  back  as  history  or  tradition  reaches, 
slavery,  or  a  stale  o(  servitude,  has  been 
tolerated  in  every  nation  ;  tor,  even  in  the 
patriarchal  age,  we  are  informed  by  the  sa- 
cred historian,  of  properly  consisting  in 
"  man-servants  and  maid-servar>ts."  Tlie 
stale  of  absolute,  unconditional  slavery,  whe- 
ther it  originated  in  the  right  of  conquest,  or, 
in  the  weakness  and  incapacity  of  individuals, 
is  no  doubt  founded  in  force  alone,  and  dero- 
gatory to  every  principle  of  natural  justice. 

For  a  series  of  ages,  the  inhabitants, spread 
over  the  extensive  peninsula  of  Africa,  have 
been  in  a  stale  of  the  most  deplorable  igno- 
rance. Without  the  knowledge  of  the  true 
God,  they  were  sunk  in  the  grossest  idola- 
try. Divided  into  a  great  number  of  petty 
tribes  or  sovereignties,  destitute  of  any  po- 
litical connexion,  the  country  was  harassed 
by  perpetual  wars  and  predatory  incursions; 
and  the  prisoners  taken  in  battle,  became 
the  slaves  of  the  conqueror.  Such  is  the 
melancholy  picture,  which  that  wretched 
country  now  exhibits. 

In  the  fourteenth  century,  if  we  mistake 
not,  the  Portuguese  commenced  the  slave 
trade.  And  since  that  lime,  their  example 
has  been  followed  by  most  of  the  other  na- 
tions, not  exceplinii  our  own  country.  Co- 
lumt.us  had  opened  a  way  to  a  nt  w  world; 
and  the  delightful  region  of  the  Antilles  was 
colonized   by  different  European  nations. 

*  We  understand  that  Thompson,  in  the  hegia- 
nin^  oi' September,  escaped  I'rom  tiie  Penitentiary, 
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Slaves  were  wanting  to  cultivate  the  soil : 
rewards  were  offered  ;  cupidity  was  a- 
roused  ;  and  year  at'ter  year,  siji^s  were  sta- 
tioned along  llie  African  coast,  procuring 
loads  of  slaves,  for  trinkets  and  other  articles 
of  inconsiderable  value.  Wars,  plunder, 
rapine  and  cruelty  of  every  species,  were 
thus  fostered  and  encouraijecl  in  this  benight- 
ed region,  by  men  calling  themselves  Chris- 
tians. Thus  a  race  of  poor,  degraded  men, 
year  after  year,  were  torn  from  their  native 
country,  exiled  to  the  islands  of  the  new 
world,  and  enslaved.  la  this  country,  too, 
shortly  alter  the  earliest  settlpmerits,  African 
slaves  were  introduced  and  spread  through- 
out its  vast  extent.  In  the  south  they  were 
the  most  numerous,  and  their  situation  there 
was  similar  to  that  of  the  slaves  in  the 
islands. 

In  a  sultry  region,  under  the  heat  of  a 
tropical  sun,  these  people  were  subjected  to 
the  absolute  will  and  caprice  of  the  planters. 
Day  alter  day,  they  were  goaded  to  their 
tasks,  by  the  lash  of  a  merciless  driver:  in 
many  islands  they  were  placed  out  of  the 
protection  of  the  laws,  and  their  condition 
was,  if  any,  but  little  superior  to  the  cattle.* 

The  deplorable  condition  of  servitude  to 
which  this  helpless  race  had  been  reduced, 
giving  a  license  to  Itrutal  passion  on  the 
part  of  that  race  who  had  been  instrumental 
in  such  servitude,  a  new  cast  of  men  was  in- 
troduced into  every  country  where  slavery 


*  "  From  Guinea's  coast  pursue  the  lessening  sail, 
And  catch  the  sounds  which  sadden  every  gale. 
Tell,  if  thou  canst,  the  sum  of  sorrows  there  ; 
Mark  the  fix'd  gaze,  the  wild  and  frenzied  glare, 
The  racks  of  thought — and  freezings  of  despair  I 
But  pause  not  then ;  beyond  the  western  wave, 
Go,  view  the  captive  barter'd  as  a  slave  1 
Crush'd  till  his  high  heroic  spirit  bleeds, 
And  from  his  nerveless  frame  indignantly  recedes. 

Yet  here,  e'en  here,  with  pleasures  long  resigned, 
Lo  :  memory  bursts  the  twilight  of  the  niind  ; 
Her  dear  delusions  sooth  his  sinking  soul, 
When  the  rude  scourge  assumes  its'base  control ; 
And  o'er  futurity's  blank  page  ditfuse 
Tiie  lull  reilection  of  her  vivid  hues. 
'Tis  but  to  die,  and  then  to  weep  no  more, 
Then  will  he  wake  on  Congo's  distant  shore ; 
Beneath  his  plaintain's  ancient  shade  renew 
The  simple  transports  that  with  freedom  flew: 
Catch  the  cool  breeze  that  musky  evening  blows. 
And  quaff'  the  palm's  rich  nectar  as  it  glows ; 
The  oral  tale  of  elder  time  rehearse, 
And  chant  the  rude,  traditionary^  verse; 
With  those,  the  lov'd  companions  of  his  youth, 
When  life  was  luxury,  and  friendship  truth." 

PkasurQs  of  Memory. 


predominated.  The  barrier,  which  senti- 
ment, habit,  and  even  nature  itself  had  in- 
terposed against  an  amalgamation,  was  bro- 
ken down  ;  and  an  evil,  more  dreadful  in 
Its  ultimate  effects,  on  the  population  of  a 
country,  than  the  sword  or  pestilence,  was 
introduced.  Ages  will  roll  away,  but  this 
moral  stain  cannot  be  obliterated. 

At  length  a  new  era  arose.  Through  the 
exertions  and  influence  of  philanthropists, 
ujankind  were  awakened  to  the  injustice, 
the  cruelty,  and  the  demoralizing  effects  of 
the  slave  trade.  Wilberforce  raised  his 
voice  in  the  House  of  Commons,  in  Eng- 
land, .against  the  inhuman  traffic;  and 
other  humane  individuals  in  that  country, 
among  whom  we  may  naention  a  Clarkson, 
^  Grenville  and  a  Sharpe,  eminently  dis- 
tinguished themselves  in  the  great  cause  of 
humanity. 

Soon  after  the  American  revolution,  a 
few  humane  individuals  in  this  country, 
generously  came  forward  to  promote  the 
great  object.  Their  efforts  have  been  un- 
ceasing ;  but  the  principal  burden  has  de- 
volved on  a  solUary  religious  society.  Prin- 
cipally under  its  au.'^pices,  a  general  institu- 
tion has  been  established,  called  the  "  Ameri- 
can Convention,  for  the  Abolition  of  Slave- 
ry,'' at  which  delegates  from  the  Manumis- 
sion societies,  in  different  parts  of  the 
United  States  meet  at  stated  times,  in  Phila- 
delphia, in  the  year  1787,  a  society  was 
formed  in  this  city  called  "  The  New-York 
society,  for  promoting  the  manumission  of 
slaves,  and  [irotecting  such  of  them  as  may 
have  been  liberated  and  in  other  parts 
of  the  Union,  especially  in  Delaware  and 
Pennsylvania,  similar  institutions  are  formed. 

The  grand  object  of  thc^se  societies  ap- 
pears to  be,  the  gradual,  but  ultimate,  aboli- 
tion of  slavery  in  our  country.  They  have 
made  repeated  applications  to  the  legisla- 
tures of  the  north.^rn  and  middle  states  ;  and 
in  some  of  them,  laws  have  been  enacted,  by 
which  all  persons  of  colour,  born  after  a 
certain  [>eriod  should  be  free,  in  the  year 
1799,  through  the  influence  of  the  manu- 
mission society,  an  act  was  passed  in  our 
state,  that  all  people  of  colour,  born  after 
the  fourth  of  July  in  that  yeai  should  be  free. 
Since  that  period,  for  several  successive  ses- 
sions of  our  legislature,  laws  have  been  pass- 
ed favourable  to  the  emancipation  of  siaves ; 
and  at  the  last  session,  an  act  was  passed  by 
which  those  born  of  slaves  hereafter,  should 
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continue  servants,  until  the  r«ge  of  twenty- 
one  years  and  no  longer.  Those  malts  born 
of  slaves  alter  the  year  179L>,  and  before  the 
passing  of  the  late  act,  remain  f:ervants  until 
the  iig(^  of  twenty -eight ;  and  lemales  until 
the  age  of  twtnty-hve. 

Mor  have  the  eflbrts  of  the  society  been 
merely  confined  to  the  emancipation  of 
these  jjeople.  In  many  parts  of  the  union, 
schools  have  been  established,  for  the  ex- 
clusive instruction  ot  peoj*le  of  colour.  A 
school  of  this  description,  conducted  on  the 
most  approved  plan,  under  the  direction, 
and  at  the  expense  of  this  society,  has  been 
established  in  the  city  of  New-Yotk.  It 
consists  01  two  hundred  and  seventy  children, 
^vho  are  taught  most  of  the  useful,  common, 
branches  of  education. 

Frt'(juent  applications  have  also  been 
made  to  congress  on  this  subject;  and, 
though  there  are  conflicting  interests  be- 
tween the  northern  and  southern  parts  of  the 
union,  in  relation  to  this  subject,  much  has 
been  done  in  that  body  in  promoting  this 
great  object.  In  the  year  1794,  an  act  was 
passed,  prohibiting  carrying  on  the  slave 
trade,  from  the  United  States  to  any  foreign 
country.  In  the  year  1803,  there  was  an 
act  passed,  prohibiting  the  importation  of 
persons  of  colour  into  any  state  where,  by 
the  laws  thereof,  their  admission  was  pro- 
hibited. And,  finally,  in  the  year  1807,  an 
act  was  passed,  that  after  the  first  day  of 
January,  1808,  the  importation  of  sla\es, 
within  the  jurisdiction  of  the  United  States 
was  prohibited,  under  very  heavy  penalties. 

The  importation  of  slaves  into  the  United 
States  being  thus  prohibited,  and,  in  many 
of  the  states,  slavery  having  been  in  a  mea- 
sure abolished,  and  high  rewards  being  offer- 
ed for  slaves  in  the  southern  states,  the  prac 
tice  of  kidnapping  was  commehced,  and  has 
been  carried  to  an  alarming  height.  Fraud, 
force,  and  cunning,  on  the;  part  of  the  kid- 
nappers, have  been  successively  employed 
in  procuring  persons  of  colour  for  the  south- 
ern market,  from  the  middle  and  northern 
states.  Persons  of  colour,  whether  slaves, 
servants,  or  freemen,  have  been  forced, 
stolen,  or  inveigled,  and  carried  in  droves, 
manacled  with  fetters,  to  the  southern  states. 
On  the  lines  between  the  southern  and  mid- 
dle states,  free  people  of  colour  have  fre- 
quently by  stratagem,  or  force,  been  dragged 
an  ay  from  their  relations  and  friends,  car- 
ried into  a  foreign  land  and  made  slaves. 
Many  instances  bare  occurred,  of  these 


miserable  creatures  ending  their  own  exist- 
ence in  despair,  »o  avoid  the  dreadful  con- 
(Jition  to  which  they  were  about  to  be  re- 
duced. 

In  December,  18  HI,  there  was  established 
a  society,  composed  of  some  of  the  jirincipal 
citizens  of  the  middle  and  soulhern  alales, 
some  of  whom  were  slave  holders.  The 
society  was  organized  by  the  name  <jf  "  The 
American  society,  for  colonizing  the  free 
people  of  colour  of  llie  United  States  ;"  and 
]  Bushrod  Washington  was  elected  the  first 
I  president,  in  the  debates  which  took  ])hce 
on  the  objects  of  the  society,  in  which  the 
celebrated  John  Kandol|)h  took  a  [)art,  the 
condition  stated  was,  that  ?io  interference  in 
relation  to  the  condition  of  slaves,  should  he 
made  on  the  -part  of  the  society. 

In  the  year  1791,  a  colony  of  about  two 
hundred  whites,  and  a  great  number  of  per- 
scns  of  colour  from  Nova  Scotia,  had  been 
establi>>hed  at  Sierra  Leone,  on  the  western 
coast  of  Africa,  between  7  and  lOdeg.  N. 
latitude,  by  a  company  in  London.  The 
situation  of  this  colony  is  represented  to  be 
ilourishing ;  the  soil  is  fertile,  md  adapted^ 
to  the  cultivation  of  sugar,  coffee  and  most  of 
the  other  tropical  productions.  The  popu- 
lation is  now  about  3,000. 

The  object  of  the  society,  last  mentioned, 
was  to  establish  a  colony  of  free  people  of 
colour  in  that  country;  and  during  the  last 
session  of  congress,  an  able  memorial  speci- 
fying such  object  was  presented.  It  was  re- 
ferred to  a  committee  ;  and  the  two  houses 
came  to  a  joint  resolution  on  the  report  of 
the  committee,  authorizing  the  president  to 
consult  and  negociate  with  all  governments, 
where  ministers  of  the  United  States  are  ac- 
credited, on  the  means  of  effecting  an  entire 
abolition  of  the  traffic  of  slaves  :  to  nego- 
ciate with  Great  Britain  for  receiving  into 
the  colony  of  Sierra  Leone,  such  of  the  free 
people  of  colour  of  the  United  States,  as 
shall  be  voluntarily  conveyed  there.  Should 
this  proposition  not  be  accepted,  then  to  ob- 
tain from  Great  Britain  and  the  other  mari- 
time powers,  a  stipulation,  guarantying  a 
permanent  neutrality,  for  any  colony  of  free 
people  of  colour,  which  the  United  States 
may  hereafter  establish  on  the  African  coast. 
It  is  doubtfijl  what  further  course  will  be  ta- 
ken on  this  subject. 

In  October  last,  the  synods  of  New-York 
and  New-Jersey,  unanimously  resolved,  to 
appoint  a  board  of  directors  to  establish  and 
superintend  an  African  school,  for  the  pur- 
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pose  of  educating  young  men  of  colour,  to 
be  teachers  and  pastors  to  people  of  colour 
within  these  states  and  elsewhere. 

From  the  report  made  on  that  occasion, 
it  appears  that  the  ultimate  views  of  the 
synods,  were  directed  to  the  period,  when 
a  place  would  be  provided,  for  the  coloniza- 
tion of  free  people  of  colour,  by  them- 
selves in  this  country  or  abroad. 

In  our  view  of  the  subject,  the  ma- 
numission of  slaves  in  this  country, 
without  this  grand  object  of  colonization 
in  view,  would  be  worse  than  useless. 
By  the  force  of  prejudice  and  inveterate 
habit,  this  race  of  men  are  considered 
in  a  degraded  state ;  and  though  they 
may  receive  the  protection  of  the  law,  and 
have  equal  rights,  yet  they  never  can  be 
entitled  to  the  same  privileges,  rise  to  an 
equal  grade  of  moral  excellence,  and  stand 
on  an  equal  footing  with  American  citizens. 
There  is,  and  there  must  be,  a  distinction. 
Is  it  not  a  common  observation,  in  some 
measure  just,  that  it  would  be  much  better 
for  three  fourths  of  that  people  who  are  tree, 
to  have  good  masters?  In  truth,  the  greater 
part  of  them  are  voluntary  slaves,  servants, 
and  waiters.  The  reason  is,  they  are  a 
poor,  degraded,  inferior  race  of  men  :  ren- 
dered so  by  the  cruel  y  and  injustice  of  the 
whites.  Let  their  industry  and  enterprise 
be  ever  so  great,  their  moral  conduct  ever 
so  commendable — still  they  are  negroes. 

The  complicated  evils  entailed  on  this 
country  by  the  introduction  of  slaves  from 
Africa,  could  only  be  remedied,  suddenly, 
by  the  strong  arm  of  absolute  power.  If 
we  could  suppose  a  government  in  this 
country  like  that  once  exercised  by  Bona- 
parte, and  a  decree  should  be  passed  to  put 
in  requisition  every  ship  in  the  country,  to 
transport  every  person  of  colour  to  the  coast 
of  Africa,  under  the  penalty  of  death  for  re- 
fusing to  go ;  death  to  every  master  for 
withholding  them,  and  death  for  introducing 
any  of  them  ever  hereafter,  this  might 
suddenly  do  away  the  evils  which  the  slave 
trade  has  introduced.  But  while  the  inte- 
rests of  the  southern  states  are  against  the 
abolition  of  slavery,  and  while  the  scale  of 
influence  preponderates  in  favour  of  those 
interests,  this  desirable  object  is  beyond 
the  reach  of  philanthropy. 

Notwithstanding  these  obstacles  to  the 
final  accomplishment  of  this  grand  object, 
the  friends  ofhwnanity,  actuated  by  the 


most  benevolent  motives,  have  done  much  : 
let  them  not  despond  ;  they  can  do  much 
more.  The  work  is  laudable  :  worthy  of 
the  benefactors  of  the  human  family. 

Americans — friends  of  humanity — legis- 
lators— in  fine,  all  ye  who  hold  your  fellow 
men  in  bondage,  attend.  The  injustice  and 
cruelty  ot  slavery  are  felt  and  acknowledged 
by  the  great  and  good  of  every  country. 
Let  not  the  burden  of  emancipation  rest 
alone  on  the  shoulders  of  a  single  religious 
society,  the  members  of  which  are  dis- 
tinguished, alike,  for  the  plainness  of  their 
manners,  the  purity  of  their  moral  con- 
duct, and  their  unbounded  benevolence. 
Unite  with  them,  in  the  sublime  object  of 
mitigating  the  wrongs  and  assuaging  the  suf- 
ferings of  a  poor,  untutored,  degraded  race, 
whom  injustice  and  cruelty  first  brought  to 
our  shores.  Much  remains  to  be  done  ;  and 
what  cannot  be  achieved  by  your  united 
eflbrts.  Ye  profess  to  be  republicans — be 
so  in  practice,  and  let  this  foul  stain  of 
slavery  be  obliterated.  Ye  believe  it  right 
"  To  do  unlo  others  as  ye  would  that  others 
should  do  unto  you  ;"  and  ye  do  not  be- 
lieve it  right  that  others  should  hold  you  in 
slavery.  Let  this  foul  blot  be  obliterated. 
Posterity  calls  on  you  to  remove  the  evil. 
The  tears  and  blood  of  poor,  benighted 
Africa  invoke  you  ;  let  not  the  appeal  be 
made  in  vain. 

Remember,  for  the  annals  of  past  ages 
teach  us  great  lessons,  that  national  injustice 
and  cruelty  must  finally  recoil  on  the  head 
of  the  posterity  of  the  oppressor.  Blood 
will  have  blood."  The  bondage  of  the 
chosen  people  brought  darkness,  and  plagues, 
and  pestilence  over  the  land  of  Egypt — the 
first  born  were  destroyed  in  a  night ;  and 
the  host  of  Pharaoh  was  overwhelmed ; 
while  the  shepherd  of  Israel  brought  forth 
his  flock,  with  a  high  hand  and  an  out- 
stretched arm. 

The  crimes  of  a  Pizzaro  and  a  Cortez, 
on  the  helpless,  unoffending  natives  in  the 
sixteenth  century,  are  visited  w'itha  tenfold 
vengeance  on  the  South  Americans,  in  1817. 
The  tbul  murders  and  assassinations,  inci- 
dental to  the  civil  wars  between  the  Patriots 
and  the  Royalists,  are  the  offspring  of  retri- 
butive justice.  The  ghost  of  the  murdered 
Montezuma,  and  his  thousands  of  innocent 
subjects,  must  be  appeased  by  blood  alone  ; 
and  the  eye  of  fancy  surveys  them  flitting 
along  the  melancholy  gloom  of  those  valleys 
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in  which,  while  clothed  with  mortal  bodies, 
they  were  hunted  like  beasts  of  prey,  but 
which  are  now  fattened  l)y  the  loathi-oine 
carcasses  of  their  oppressor's  ofT^pring. 

1'he  tears  and  blood  which  have  mois- 
tened the  soil  of  the  Antilles,  have,  not  in 
vain,  called  on  the  Omnipotent  for  vengeance. 
Behold  the  republic  of  Hayti  ,  rearin'^  her 
standard  over  the  ruins — the  wreck  of  sla- 
very. The  sable  sons  of  Africa  have  risen 
in  the  majesty  of  independence,  and  pros- 
trated every  vestige  of  servitude.  Tena- 
cious of  their  rights,  they  liave  spurned  at 
every  attempt  from  the  mother  country  to 
reduce  them  to  subjugation. 

Let  not  such  signal  examples  remain  dis- 
regarded ;  but  unite  your<'frorts  in  the  great 
cause  of  humanity.  You  will  thus  expi- 
ate the  errors  and  the  crimes  of  past  ages  : 
you  will  atone  for  that  cupidity  and  cruelty 
which,  during  a  succession  of  years,  have 
introduced  a  helpless,  degraded  race  of  men 
into  the  bosom  of  our  country.  And  happily  , 
sf  through  the  instrumentality  of  pious  men 
TV'ho  shall  co-operate,  the  sublime  truths 
<jf  the  Gospel  shall  be  introduced  into  the 
benighted  regions  of  Africa,  the  triumphs 
of  the  cross,  over  Pagan  idolatry,  will  atone 
for  much  cruelty,  and  enroll  your  names,  as 
the  benefactors  of  the  great  human  family, 
€1)  an  imperishable  monument. 

(practice — RULE  OF  COURT.) 

On  the  application 

Of  ROBERT  MACOMB. 

Gardenier,  Counsel  for  the  applicant. 

Where  a  trial  had  takea  place  in  the  court  of 
oyer  and  terminer,  wherein  the  clerk  of  this 
court  was  the  prosecutor,  and  the  legality  of 
certain  charges  made  by  £uch  clerk,  in  <!)e 
course  of  his  official  duties,  and  in  conformitv 
with  the  settled  practice  of  the  court,  wa? 
questioned  ;  and  also  divers  cases  proved  by 
the  defendant,  wherein  such  clerk  had  re-  j 
ceived  moneys  which  the  rules  and  practice  of  | 
the  court  did  not  authorize  ;  the  court  refused 
a  rule  or  order,  prayed  for  by,  and  on  behali  I 
of  such  clerk,  to  appoint  a  committee,  or  board  ! 
of  inquiry,  consisting  of  three  counsellors  of 
this  court,  to  examine  into,  and  make  a  Re- 
port touching  the  official  conduct  of  such  clerk, ' 


and  the  practice  of  the  court  in  relation  te 
coists. — (^eeante,  p.  Si).) 
It  ."f.-ems  lliat  such  applK  ation  is  extra-judicial, 
and  such  report,  if  made,  could  not  be  acted 
upon,  being  a  nullity. 

Gardenier,  on  the  first  day  of  this  term, 
applied  to  the  court  on  behalf  of  the  clerk, 
that  John  Wells,  Peter  A.  Jay,  and  Robert 
Bogardus,  E^juires,  counsellors  of  this 
court,  be  constituted  a  board  of  inipiiry,  or 
committee,  to  inijuire  into  the  official  con- 
duct of  the  present  clerk,  and  ascertain 
what  the  practice  of  this  court  had  been  in 
relation  to  costs  :  and  that  these  gentlemen 
make  a  report  on  tlie  subject,  and  submit  it 
to  the  court. 

The  counsel  stated,  in  support  of  the  ap- 
plication, that  since  the  trial  of  Coleman,  a 
great  degree  of  public  interest  had  been 
excited,  and  much  public  odium  rested  on 
the  clerk  of  this  court.  Many  persons  in 
the  community,  loo,  since  the  trial,  har- 
boured a  tallacious  idea,  that  the  clerk  was 
not  entitled  to  receive  any  costs  ;  and  he 
was  in  some  measure  in  doubt,  what  course 
to  pursue.  The  great  object  of  the  appli- 
cation was,  to  have  the  practice  of  the  court, 
in  relation  to  costs,  settled.  For  these  and  | 
other  reasons,  the  counsel  hoped  the  court 
would  grant  the  application. 

His  honour  the  mayor  said,  that  in  his 
\iew,  the  application  was  extra-judicial, 
pind  such  a  report,  if  made,  could  not  be 
acted  upon.  The  court  was  not  at  a  loss 
what  course  to  pursue  on  the  subject  of 
costs,  in  any  case  brought  before  them.  The 
law  was  well  known  on  that  subject,  and 
11)6  practice  was  settled. 

But  in  the  case  to  which  the  counsel  al- 
luded, other  matters  were  brought  to  view 
which  the  court  did  not  deem  it  necessary 
lo  mention.  To  grant  the  application,  or 
receive  a  report  on  the  subject,  would  look 
!ike  an  attempt  in  this  court,  to  meddle  with 
he  decisions  of  the  court  of  oyer  and  ter- 
fniner.  For  these  reasons  the  court  refused 
lo  interfere,  and  denied  the  application. 

The  summary  of  cases  for  this  term 
will  be  found  in  the  following  number. 
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V 

At  a  CliiCL'iT  COUHT  of  the  United 
States  of  Annerica,  in  and  for  the  Southern 
District  of  New-York,  in  the  second  Cir 
cuit,  holden  at  the  City  Hail  of  the  city 
of  New-York,  on  Tharsday,  the  elevenlh 
day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
seventeen. 

BEFORE, 

The  Honourable 

BKOCKHOLST  LIVINGSTON,  one 
of  the  Associate  Justices  of  the  Su- 
preme Court  of  the  United  States. 
WILLIAM  P.  VAN  NESS,  District 

JudgCy  not  present. 
JONATHAN  FISK,  Attorney  U.  S. 
for  the  Southern  District  of  A^etiy- 
York. 

THOMAS  MORRIS,  Marshal. 
ROBERT  FINN,  Clerk. 

SINKING    A   SHIP    AT    SEA  FRAUD  INSU- 
RANCE JURISDICTION.) 

FREDERICK  JACOBSON'S  CASE. 

FiSK,  District  Attorney^  Hoffman  and 
Griffin,  Counsel  for  the  prosecution. 

Wells,  D.  B.  Ogden  and  Price,  Coun- 
sel for  the  prisoner. 

By  a  statute  of  the  United  States,  (Vol.  MI.  page 
126— Craydon's  Dig.  Page  94.)  Sect.  1.  It  is 
enacted,  That  any  person,  not  being  an  owner, 
who  shall,  on  the  high  sea?,  willully  and  cor- 
ruptly cast  away,  burn,  or  otherwise  destroy 
any  ship  or  vessel,  unto  which  he  belongeih^  be- 
ing the  property  of  any  citizen  or  citizens  of  the 
United  States,  or  procure  the  same  to  be  done, 
being  thereof  convicted,  shall  sutier  death. 

Sect.  2d.  That  if  any  person  shall,  on  the  high 
seas,  wilfully  and  corruptly  cast  away,  burn, 
or  otherwise  destroy  any  ship  or  vessel,  o[  which 
he  is  owneTy  in  part  or  in  whole,  or  in  any  wise 
direct  or  procure  the  same  to  be  done,  with  in- 
tent or  design  to  prejudice  any  person  or  per- 
sons that  have  underwritten,  or  shall  under- 
write any  policy  or  policies  of  insurance  there- 
on, &:c.,  being  convicted,  shall  sufier  death." 

©n  the  traverse  of  an  indictment  containing  uve 
counts,  under  the  first  section,  and  eight  counts 
undpr  the  other,  it  appeared,  that  the  owner  of 
the  ship  was  on  board  at  the  time  she  was  de- 
stroyed, and  wa;-  instrumental  in  suci,  destruc- 
tion, for  the  purpose,  and  with  the  intent  of  de- 
frauding divers  companies  of  insurance,  contra- 


ry to  the  provisions  in  the  second  section  of  the 
statute  above  recited  :  the  prisoner  was  the 
captain  on  board,  also  engaged  with  the  owner 
in  such  destruction  ;  and,  in  the  prog'ress  of  the 
trial,  a  confession  of  the  prisoner  that  he  was 
tiie  owner,  in  part,  of  the  ship  was  proved- 
The  jury,  however,  found  him  guilty  under  that 
class  of  counts  in  the  indictment  founded  on  the 
first  section  : — It  was  held,  that  the  object  of 
destroying  the  vessel  being  to  defraud  the  in- 
surers, and  that  object  being  known  to  the  pri- 
soner— that  the  destruction  of  the  ship  was  wil- 
fui  and  corrupt ;  and  that  the  consent  or  com- 
mand of  the  owner,  to  have  her  destroyed, 
could  not  justify  the  prisoner. 

It  seems  that  congress  has  no  right  under  the  con- 
stitution of  the  United  States,  to  pass  an  act, 
assigning  the  Justices  of  the  Supreme  court  of 
the  United  States,  or  any  of  the  said  Justice* 
to  hold  a  circuit  or  any  inferior  court.  The 
appointment  of  J  udges,  for  such  circuits,  is  vest- 
ed exclusively  in  the  President,  and  two  thirds 
of  the  senate  :  but  the  Supreme  court  of  the 
United  States  having  acquiesced  with  the  act 
of  congress  assigning  such  duties  to  the  justices 
thereof,  the  court  was  bound  to  decide  against 
an  objection  raised  to  its  jurisdiction. 

Where,  in  such  case,  the  counts  under  the  second- 
section  of  the  statute,  charged  the  ofiVnce  to 
have  been  committed  with  intent  or  design  to 
prejudice  the  "  American  Insurance  Company 
which  company  had  insured  §6,000  on  the  ves- 
sel ;  it  was  held  that  the  public  prosecutor,  af- 
ter showing  that  such  sum  was  insured  on  the 
vessel,  might  further  show  that  the  sum  of 
$46,000  was  insured  on  the  cargo  by  different 
insurance  companies  :  it  having  been  proved 
that  such  cargo  was  not  put  on  board  suca 
vessel. 

The  pri.«!oner  was  indicted  under  the  two 
sections  of  the  statute,  before  set  forth,  fov 
sinking  the  ship  Aristides,  on  a  voyage  from 
New-Orleans  to  New-York,  on  the  17th  day 
of  June  last.  The  indictment  contained  thir- 
I  teen  count*  ;  five  of  which  vveie  framed  under 
the  first,  and  eight  under  the  second  section, 
in  these  last  counts,  the  offence  was  laid  as 
having  been  committed  with  an  intent  to  de- 
fraud the  American  Insurance  Company  of 
g^6,000,  the  amount  of  the  insurance  on  the 
vessel. 

Fisk,  in  a  clear,  succinct  manner,  opened 
the  cause  to  the  jury,  stating,  in  detail,  the 
circumstances  of  the  case  on  which  the  pro- 
secution relied  for  a  verdict.  To  avoid, 
however,  a  repetition  of  the  same  facts,  we 
hasten  to  the  testimony  of  Ferguson, 
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Every  witness  hereafter  introduced  in  the 
f.ause,  was  sworn  on  behalf  of  the  prosecu- 
tion. 

James  ForfTuson  testified,  that  between 
the  lOth  and  loth  of  May  last,  at  New-Or- 
leans, he  was  introduced  to  Joiin  Doininy. 
who,  on  the  following  day,  went  with  him 
across  the  river,  on  the  side  opposite  tliat 
place,  on  board  the  ship,  where  he  was  in 
troduced  by  Dominy  to  the  prisoner,  who 
was  nnaster  of  the  vessel. 

In  going  down  to  cross  over  to  the  ship, 
Dominy  informed  the  witness,  that  the  pri 
soner  and  himself  were  in  partnership,  and 
jointly  concerned  in  the  ship  ;  and  the  pri- 
soner, after  the  witness  came  on  board, 
gave  him  the  same  account  of  the  ownership. 
To  an  inquiry  made  by  the  witness,  whether 
she  was  a  good  ship,  the  prisoner  said,  "  You  I 
must  think  she  is  a  good  ship,  for  1  am  part 
owner."  He  further  said,  that  she  was 
eight  years  old. 

The  witness  said,  that  Dominy  had  put 
on  board  one  hundred  hogsheads  of  tobacco, 
and  one  hundred  hogsheads  of  sugar  and 
molasses,  some  coffee,  and  about  5  or  §6,000 
worth  of  articles,  which  he  did  not  name. 

The  witness  requested  to  see  the  ship; 
and  the  prisoner  told  him  that  the  hatches 
were  nailed  and  corked  down,  so  that  he 
could  not  have  a  chance  of  seeing  much. 
The  witness  found  the  hatches  fastened  down 
with  oakum  and  pitch,  in  the  same  manner 
as  when  his  property  was  o'  board.  The 
witness  had  told  him  that  he  wanted  to  ship  | 
to  New-York  two  hundred  barrels  of  pork,  | 
four  hogsheads  of  tobacco,  and  about  4,000  j 
wt.  of  bacon ;  and  that  a  friend  of  his  also 
wanted  to  ship  sixty  barrels  of  pork.    The  i 
prisoner  said  there  was  room. 

The  ship  lay  at  an  unusual  place  for  ta- 
king in  a  cargo  ;  and  to  an  inquiry  made  by 
the  witness,  why  they  lay  on  that  side  of  the 
river,  they  said,  that  wharfage  was  high  ; 
and  that  if  the  cargo  were  taken  in  at  New 
Orleans,  they  would  have  to  take  it  over 
the  decks  of  three  or  four  other  vessels, 
which,  together  with  wharfage,  would  cost 
40  or  g50  more  than  to  take  in  the  cargo 
where  the  ship  then  lay. 

They  agreed  to  take  the  pork  on  freight 
to  New-York,  at  ^1  a  barrel,  the  tobacco 
for  §7  a  hogshead,  to  be  paid  in  New-York, 
and  the  bacon  was  to  be  freighted  gratis. 
By  laying  in  his  small  stores,  the  witness 
Was  also  to  have  his  passage  free.  1 


On  the  17th  of  May,  they  commenced 
loading  the  freitiht  of  the  witness ;  and  car- 
ried across  the  river  in  a  boat,  one  hundred 
and  ninety-nine  barrels  of  pork,  and  the 
other  articles  bef(»re  mentioned. 

On  the  20th,  tiie  vessel,  which  was  under 
the  command  of  the  prisoner,  fell  down  the 
river  five  miles,  while  Dominy  and  the  wit- 
ness remained  behind.  The  same  evening, 
they  went  on  i)oard  the  ship,  and  on  the  21st» 
she  was  to  have  started  tor  New- York.  A 
quarrel,  however,  took  place  between  the 
prisoner  and  his  first  mate,  who  with  two 
other  seamen  were  confined.  Two  more 
were  procured  by  the  22d  of  the  same  month. 
Tlie  day  previous  to  this,  Capt.  Thomas 
Jenks  came  on  board  as  a  passenger;  and 
the  witness  observed  a  coolness  between 
1  Jenks  and  the  prisoner. 

On  the  23d,  the  vessel  started  for  New- 
York,  and  on  the  27th  reached  the  Balize, 
about  one  hundred  miles  from  New-Orleans* 
In  the  mean  time  the  mate  and  seamen 
were  confined — the  ship,  sometimes,  was 
suffered  to  l^oat  with  the  current  stern  fore- 
most, and  ran  ashore  four  or  five  times.  The 
prisoner  had  the  whole  direction,  acting  as 
master  and  pilot;  and  observed,  in  the  pas- 
sage down,  that  he  did  not  know  the  navi- 
gation there,  as  well  as  he  did  at  sea. 

On  their  arrival  at  the  Balize,  on  the  27th, 
Jenks  went  on  shore.  And  the  next  day, 
the  prisoner  wrote  a  note  to  Jenks,  (before 
which  time,  Dominy  had  gone  on  shore,)  and 
in  the  evening,  sent  the  baggage  of  Jenks  on 
shore.  Before  the  boat,  sent  by  the  prisoner, 
with  the  baggage,  had  reached  shore,  the 
witness  saw  Jenks  and  Dominy  returning 
'o  the  ship  in  another  boat.  The  boats  met ; 
the  note  of  the  prisoner  was  handed  to  Jenks, 
and-the  baggage  was  brought  back  to  the 

The  prisoner  appeared  to  be  in  ill  humour; 
and  just  before  supper  quarrelled  with  Jenks, 
and  said,  that  he  should  not  go  to  sea  with 
him.  He  accused  Jenks  of  informing  at  the 
custom  house,  that  he,  the  prisoner,  held  a 
commission  under  the  Patriots  ;  which  infor- 
mation Jenks  denied  having  given. 

Having  taken  in  a  pilot  at  the  Balize,  the 
ship  went  to  sea  on  the  29th  ;  and  about  the 
time  the  pilot  boat  came  alongside,  another 
violent  quarrel  took  place  between  the  pri- 
soner and  Jenks,  wherein  the  former  swore, 
with  many  bitter  oaths,  that  the  other  should 
not  go  to  sea  with  him.    He  requested  the 
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pilot  to  take  Jeiits  on  shore,  whom  he 
Jainued,  and  said,  that  he  would  let  him 
know  who  was  captain.  Jenks  said,  he 
sUjtposed  the  prisoner  could  get  satisfac- 
tion when  he  reached  New-York. 

Little  more  was  said  until  supper,  when 
another  quarrel  took  place  between  the 
same  persons;  the  witness  interfered,  and 
said  that  he  was  much  disappointed,  and 
would  give  ;jjl,000  to  be  back  at  New-Or- 
leans. 

From  the  commencement  until  the  termi- 
nation of  the  voyage,  Dominy  and  the  pri- 
soner were  very  intimate,  and  a  good  un- 
derstanding appeared  to  subsist  between 
them  ;  but  the  prisoner,  at  first,  appeared 
very  inveterate  against  Jenks,  and  refused 
to  be  reconciled,  until  he,  the  prisoner,  had 
satisfaction. 

Soon  after  the  last  quarrel,  in  which  an  at- 
tempt was  made  to  reconcile  them,  which 
failed,  the  prisoner  and  Jenks  walked  to- 
gether, in  close,  familiar  conversation,  tor 
an  hour  and  a  half;  and  from  that  time,  no 
further  dispute  occurred  between  them. 

About  the  30th  of  the  month,  the  witness, 
whose  suspicions  were  aroused  by  reason  of 
the  conduct  of  Jenks,  Dominy  and  the  pri- 
soner, as  before  related,  offered  jjl  ,000  to  be 
carried  back  to  New-Orleans  with  his  pro- 
perty, but  Dominy  and  the  prisoner  seemed 
to  pay  little  attention  to  his  request,  and 
passed  it  off  as  a  joke. 

The  \vitness,  on  examining  the  bacon, 
which  had  been  placed  between  decks, 
found  it  was  damaging,  and  he  mentioned 
to  the  prisoner  and  Dominy  the  circum- 
stance, and  spoke  about  the  removal  of  that 
article.  They  then  made  a  confidant  of  the 
witness,  and,  with  much  apparent  secrecy, 
told  him  that  there  were  thirty  or  thirty 
odd  thousand  dollars  in  specie,  in  small  ten 
gallon  kegs,  under  a  false  floor  on  which 
the  bacon  rested.  They  further  said,  that 
the  ship,  specie,  tobacco,  sugar  and  molas- 
ses, were  all  insured  in  New-York.  The 
bacon  was  not  removed,  as  they  said  it  was  in 
the  coolest  place.  The  witness  took  a  can- 
dle and  went  below,  and  found  a  false  floor 
ingeniously  constructed,  but  the  boards  were 
not  nailed  down. 

Nothing  further  material  occurred  on 
board,  except  the  death  of  a  passenger,  un- 
til the  17th  day  of  June.  But  the  witness 
observed,  that  during  the  voyage  the  car- 
penter was  continually  employed  in  repair- 


ing the  boats.  The  witness  had  been  sea- 
sick, and  had  a  fever  until  the  tenth  of  the 
month,  during  which  time,  Benjamin  Sweeny 
and  Gabriel  M'Kee,  two  of  the  seamen,  told 
him  to  get  well  as  soon  as  possible,  for  some- 
thing lay  heavy  on  their  jninds  which  they 
wished  to  communicate.  About  a  week  be- 
fore the  vessel  was  lost,  the  witness  called 
for  some  wine  ;  and  the  steward  of  the  ship 
first,  and  afterwards  Dominy  and  the  pri- 
soner, said  that  the  wine  and  spirits  were 
all  out.  After  this,  the  witness  saw  Dominy 
and  Jenks  in  the  cabin,  over  a  bottle  of  wine, 
of  which  they  invited  him  to  partake  ;  but 
he  refused,  alleging  that  they  had  informed 
him  it  was  all  out ;  and  if  they  concealed  it 
iVom  the  rest  of  the  passengers,  and  himself, 
he  would  not  drink  with  them.  George  G. 
Wright,  another  passenger,  also  refused  the 
invitation,  on  the  same  account.  Jenks  and 
Dominy  afterwards  excused  themselves,  by 
saying  that  they  had  put  the  liquor  away 
to  keep  it  from  the  hands,  and  that  Wright 
and  the  witness  ought  not  to  mind  it.  At 
length  the  witness  consented  to  drink  his 
wine  as  usual.  The  practice  of  sening  the 
wine,  was  for  the  prisoner  to  pour  it  out 
into  glasses,  and  deliver  it  to  the  persons 
who  partook.  The  glass  of  the  witness  was 
frecjuently  sweetened  by  the  prisoner,  and, 
while  Jenks  and  Dominy  were  present, 
handed  to  the  witness,  who  was  in  his  birth, 
unwell  with  a  fever.  On  drinking  this  liquor, 
thus  prepared,  the  witness  found  that  it  had 
a  strange  bewildering  efl'ect  upon  him,  which 
he  had  never  before  felt  on  drinking  the 
same  kind  of  liquor. 

On  the  night  of  the  16th  of  June,  the  wit- 
ness, while  in  bed,  heard  a  rattling  in  the 
bottom  of  the  ship,  resembling  the  thump- 
ing of  some  floating  substance  against  her 
sides,  and  mentioned  it  to  Jenks,  who  said  it 
was  nothing  but  the  dashing  of  the  water 
against  the  rudder.  George  G.  Wright  said 
the  ship  was  much  careened,  and  he  con- 
versed with  the  witness  on  her  situation. 

Before  daylight  the  witness  spoke  to  Do- 
miny on  the  same  subject,  who  seemed  to 
pay  no  attention.  About  daylight  the  wit- 
ness went  on  d^ck,  and  a  short  time  after- 
wards the  prisoner  also  came  up,  when  the 
witness  told  him  that  he  had  been  informed 
that  the  ship  was  in  sight  of  land.  The 
prisoner  then  ran  aloft,  and,  on  coming 
down,  said  that  it  was  the  case,  and  order- 
ed the  helmsman  to  tack« 
11 
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The  witness  then  told  the  prisoner  that 
something  was  the  matter  with  fhe  vessel ; 
that  she  was  careened ;  and  related  to 
him  the  circumstance  of  the  singular  noise 
he  had  heard  during  the  night.  The  pri- 
soner turned  off  the  matter  with  a  laugh  ; 
told  him  that  he  was  haunted  by  Goodrich, 
the  passenger  who  died  as  before  mentioned  ; 
and,  to  show  the  witness  the  absurdity  of 
his  fears,  related  a  humorous  anecdote, 
which  the  witness,  in  his  testimony,  re- 
peated. 

The  morning  was  somewhat  wet  and 
cold  ;  but,  contrary  to  any  practice  in  the 
ship  before,  an  arrangement  was  made  lor 
having  breaklast  on  deck.  When  break- 
fast was  ready,  Dominy  invited  the  witness 
up ;  but  he  remonstrated  with  Dominy 
against  eating  on  deck,  and  refused. 

While  the  rest  were  at  breakfast,  and 
between  nine  and  ten  in  the  morning,  an 
alarm  was  given  that  the  ship  was  siriking; 
and  the  carpenter  reported  that  there  was 
eight  feet  water  in  the  bold.  The  prisoner 
appeared  to  be  much  frightened,  ind  said 
the  ship  would  sink  in  a  few  minutes.  He 
pet  hands  to  the  pumps,  and  ordered  out  the 
boats  to  save  life,  as  he  said. 

After  this,  a  short  time,  two  ships  hove 
insight,  and  appeared  to  alter  their  course. 
While  the  hands  were  pumping,  the  witness 
proposed  to  the  prisoner  to  go  down  be- 
low, and  see  if  the  leak  could  noi  be  stopped; 
to  which  he  replied — '*  How  the  devil  are 
you  going  down  among  th'^»se  hogsheads." 

The  hands  were  still  at  the  pumps,  and 
signals  of  distress  were  hung  out  for  these 
vessels,  and  two  of  them  passing  on  regard- 
less, the  prisoner  refused  to  hoist  others. 
One  of  the  ships,  which  proved  to  be  the 
Isabella,  bound  for  Havanna,  came  up  ;  and 
the  captain,  being  asked  if  he  would  take 
on  board  a  number  of  passe.jgers  to  save 
life,  consented. 

The  passengers  were  advised  by  the 
prisoner  and  Dominy  to  be  as  quick  as  pos- 
sible in  collecting  their  baggage  ;  that  of  the 
witness  was  taken  and  put  in  the  boat ;  and 
Jenks,  who  was  about  going  with  the  other 
passengers,  invited  the  witness  to  go  ;  but 
the  witness  said  to  them,  "  Gentlemen,  1 
am  not  taken  by  surprise ;  the  water  has 
been  coming  in  all  night :  the  vessel  can  be 
brought  to  the  land,  and  16  or  ^17,000 
saved.  I  am  determined  to  remain  on  board 
and  sink  with  my  property,  or  run  the  ves- 


sel on  shore.  The  wimess  absolutely  re- 
t'used  to  go,  and  the  boat  departed. 

They  reflected  on,  and  reproached,  the 
w  itness  for  not  going  in  the  boat ;  but  he 
told  them  that  by  pumping  they  had  alrea- 
I  dy  lowered  the  water  a  foot,  which,  by  the 
appearance  in  the  cabin,  was  the  case.  The 
prisoner  told  the  witness  he  knew  nothing 
about  it.  One  Keed,  who  went  below, said, 
in  the  hearing  of  the  [)risofier,  that  there 
was  no  danger,  the  water  l)ad  lowered  a 
foot  and  a  half,  and  that  she  might  easily  be 
run  on  shore.  The  prisoner  peremptorily 
told  him  that  he  knew  nothing  about  it,  and 
angrily  asked  him  what  business  he  had  be- 
low. 

After  the  passengers  left  the  vessel,  some 
person  went  in  the  cabin  and  brought  up  the 
wine,  porter,  and  brandy,  and  all  the  hands 
were  invited  to  drink  as  much  as  they 
pleased,  as  none  of  it  could  be  saved. 

The  vessel  being  about  fifteen  miles  from 
land,  Doniiny  advised  to  have  her  anchored  ; 
but  the  witness  made  use  of  every  argu- 
fiicnt  in  his  power  against  this  step;  and 
finding  lhal  neither  entreaty  nor  remon- 
strance would  prevail,  he  told  them  that  if 
they  attempted  to  cast  anchor,  he  would 
stand  by  with  an  axe  and  cut  the  cable. 

Finding  him  determined,  Dominy  and  the 
prisoner  iiehitated,  and  at  length  agreed  to 
call  a  council  of  the  crew.  Before  the 
council  was  called,  much  argument  was 
made  use  of  on  both  sides  ;  in  the  course  of 
which,  Dominy  said,  that  he  had  been  on 
board  two  or  three  ships  that  sunk  at  sea, 
and  that  they  went  down  very  quick  ;  and 
the  prisoner  said  that  he  had  been  on  board 
of  one  or  two  that  had  sunk,  and  they  went 
down  in  a  minute. 

The  council  being  called,  it  was  the 
unanimous  opinion  of  all,  except  the  pri- 
soner and  Dominy,  who  made  no  objection, 
that  it  was  the  best  to  run  the  vessel  on 
shore,  and  save  a  part  of  the  cargo.  Imme- 
diately after  this,  orders  were  given  to 
clew  up  the  sails,  which  was  done,  and  the 
hands  were  ot"ten  stopped  from  pumping. 

The  witness  was  very  solicitous  that  sig- 
nals of  distress  should  be  hoisted,  but  Do- 
miny and  the  prisoner  seemed  backward  in 
this  step ;  and  the  prisoner  once  refused ; 
alleging  that  he  had  hoisted  three,  and 
would  hoist  no  more.  The  liquor  being  on 
the  deck,  the  prisoner  said,  *'  Here,  boys, 
drink  freely,'* 
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While  the  vessel  was  proceeding  towards 
the  land,  in  a  smooth  sea  and  with  a  fa- 
vourable breeze,  the  prisoner  and  Dominy 
went  apart,  and  often  whispered  toge- 
ther. The  witness  overheard  Dominy  say 
to  the  prisoner,  "  You  know  the  situation  of 
things  as  well  as  myself ;  and  we  must  come 
to  an  anchor."  He  made  use  of  entreaty, 
and  said  to  the  prisoner,  '*  Why  don't  you  do 
it." 

The  hands  were  thereupon  stopped  from 
pumping,  and  put  to  other  business  ;  the 
prisoner  telling  them  that  it  vvas  of  no  use, 
as  the  water  gained  on  them  faster  than  it 
was  pumped  out. 

Soon  after  the  witness  had  overheard  the 
private  conversation  between  the  prisoner 
and  Dominy,  as  above  stated,  he  asked 
them  why  they  must  come  to  an  anchor, 
and  they  told  him  that  the  ship  and  cargo 
had  been  insured,  and  unless  they  came  to 
an  anchor  in  eight  or  ten  fathoms  water,  they 
could  not  save  the  insurance.  The  witness 
told  them  that  it  vvas  their  duty  to  make 
every  exertion  in  their  power,  to  save  the 
ship  and  cargo  for  the  underwriters  ;  and 
endeavoured  to  convince  them,  by  every 
argument,  of  the  reason  and  legality  of  that 
position.  The  pri.-oner  said  that  he  would 
come  to  an  anchor  in  seven  or  eight  fathoms 
water,  and  get  a  sail  under  the  bottom  of 
the  ship  to  stop  the  leak. 

Notwithstanding  every  argument,  remon- 
strance, and  entreaty  which  the  witness 
could  use,  the  vessel  was  brought  to  anchor 
at  four  o'clock  in  the  afternoon,  in  eight 
fathoms  water.  No  effort  was  made  to  draw 
a  sail  under  the  bottom  ;  and  in  view  of  a 
fine  sandy  beach,  with  a  fine  breeze  blow- 
ing directly  towards  shore,  the  boat  was 
ordered  out ;  some  provisions  and  the  car- 
penter's tools  put  therein,  and  every  person 
ordered  to  get  into  the  boats. 

Three  vessels,  one  of  which  was  a  pilot 
boat,  were  then  in  sight ;  and  the  witness  en- 
treated Dominy  and  the  prisoner  to  wait 
but  for  fifteen  minutes  ;  stating  that  his  life 
was  in  their  hands,  and  his  all  at  stake. 

Before  leaving  the  ship,  he  requested 
them  to  walk  with  him  apart  into  the  stern, 
when  he  told  them  they  bad  made  a  confi- 
dant of  him,  by  relating  to  him  the  secret 
relative  to  the  ^  30,000  in  specie  :  and 
asked  them  if  they  had  taken  it  out. 

They  replied  that  they  had  not  ;  that 
the  lives  of  the  men  were  of  more  value 


than  the  money  ;  but  when  the  inquiry  was 
made  they  appeared  amazed. 

Finding  them  determined,  the  witness 
threatened  to  inform  the  underwriters  of 
their  conduct,  and  they  said  that,  as  he  was 
interested,  his  testimony  would  not  be  re- 
ceived. Before  the  council  was  called  the 
witness  had  made  the  same  threat. 

W^hen  the  boat  was  about  leaving  the 
ship,  the  witness  told  them  that  he  had  con- 
cluded to  stay  ;  and  they  told  him  that  if 
he  remained  on  board,  it  would  be  out  of  big 
power,  by  morning,  to  give  any  information* 
The  prisoner  and  Dominy  being  armed  with 
pistols,  the  witness  construed  the  above  de- 
claration into  a  threat  to  murder  him,  and 
actually  feared  they  would  do  so,  if  he  re- 
lused  to  accompany  them. 

He  therefore  went  on  board  of  the  boat, 
and  they  left  the  ship  at  about  half  after  four 
o'clock.  The  witness  thought  that  one  of 
the  pilot  boats,  which  was  approaching  the 
vessel,  would  reach  the  ship  before  the  boat 
reached  the  shore,  which  was  actually  the 
case.  He  begged  them  to  carry  him  on 
board  the  pilot  boat,  which  they  refused. 
After  they  saw  the  first  pilot  boat  reach  the 
ship,  the  witness  requested  the  prisoner  and 
Dominy  to  go  with  him  on  board  ;  but  they 
said  that  he  had  been  dying  all  the  way  ; 
and  that  it  would  be  dark  betbre  they  could 
reach  the  vessel.  About  sunset  the  second 
pilot  boat  came  alongside  of  the  ship,  and 
both  remained  there  all  night.  A  little  after 
sunset  the  prisoner  asked  the  witness  to  ac- 
company him,  and  find  a  house  to  avoid 
the  inconvenience  of  lying  on  the  bare 
ground  ;  and  in  about  ten  minutes  af- 
terwards, he  came  again  and  requested  the 
witness  to  go  with  himself  and  Dominy  to 
find  a  house.  At  this  time  the  witness,  con- 
ceiving that  Dominy  and  the  prisoner 
were  both  armed  with  pistols,  by  reason  of 
his  having  seen  them  armed,  in  the  ship,  he 
did  not  deem  it  prudent  or  safe  to  go 
with  them  from  the  shore,  and  refused  so 
to  do.  They  then  left  the  company,  and 
walked  down  to  the  seashore.  The  wit- 
ness then  requested  a  young  man,  named 
William  H.  Smith,  to  go  with  him  to 
find  a  house  ;  and,  after  proceeding  about 
two  miles  through  the  woods,  came  to  the 
house  of  a  gentleman  named  Alcock,  with 
whom  they  staid  all  night.  The  witness 
related  to  his  host  all  the  circumstances.* 


*  The  place  where  the  boats  laaded,  after  the 
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In  the  morning  Alcock  accotDj^anicd  him 
to  the  shore,  wiiere  they  fouiiJ  the  prisoner 
and  Dominy.  The  prisoner  ir)cjuired  where 
tlie  witness  had  staid  durini;  the  night,  and 
told  him  that  Dominy  and  iiimi-t'lt,  ihc  pre- 
ceding evening,  had  tracked  and  followed 
him  as  long  as  they  could  j-ee. 

The  witness  then  asked  the  prisoner  to 
^o  to  the  ship,  then  fair  in  sight,  with  the 
pilot  boats  alongside.  An  attempt  was 
made  by  the  prisoner,  with  three;  or  four  ol 
the  hands  in  the  boat ;  but,  by  reason  of  the 
surf,  this  attempt  failed. 

The  witness  and  his  companion  then  re- 
quested of  the  prisoner,  permissioji  to  lake 
the  boat  and  proceed  to  the  ship,  but  he 
refused,  alleging  that  he  could  steer  a  boat 
as  well  as  any  tnan.  One  of  ihe  pilot  boats 
remained  ahmgside  the  shij)  until  eleven  or 
twelve  o'clock,  when  she  sunk.  The  pro- 
perty of  the  witness,  on  board,  was  worth 
six  or  seven  thousand  dollars,  and  it  was  not 
insured. 

The  most  material  part  of  the  testimony 
of  this  witness,  on  his  cross  examination, 
which  was  very  lengthy,  is  as  Ibllows. 

That  about  two  hours  after  the  ship  sunk, 
the  witness  made  a  statement,  in  writing, 
containing  the  heads  of  some  of  the  most 
important  particulars  relating  to  the  voyage 
and  the  destruction  of  the  ship,  and  read  it 
to  the  men,  and  told  them  he  would  wrile 
it  off  again,  or  make  a  full  statement  for  the 
underwriters.  This  statement  was  made 
with  a  view  of  refreshing  tb  .:  memory  ;  but 
it  did  not  contain  half  the  fads  the  witness 
had  above  related  ;  for  at  the  time  it  was 
written  he  had  no  more  paper. 

From  the  time  the  witness  sailed  from  the 
Balize,  fearing  some  disaster  would  befall 
the  vessel,  by  reason  of  the  suspicious  con- 
duct of  those  intrusted  with  her  care,  he 
had  kept  a  journal,  which  had  enabled  him 
to  !nake  the  statement  of  the  principahfacts, 
above  mentioned,  and  be  precise  in  dates, 
in  his  testimony.  This  journal  was  now 
either  lost  or  mislaid. 

On  the  way  from  New-Orleans  to  the 
Balize,  Jenks  told  the  witness  that  he  was 


abandooment  of  the  ship,  is  about  eighteen  miles 
iroin  Currituck  inlet,  on  the  coast  of  North  Caro- 
lina, and  about  seventy  miles  easterly  from  Nor- 
folk, in  Virginia.  There  is  a  beautiful  sand-beach 
of  seventy  miles,  near,  or  on  which  the  boat  land- 
ed.   The  place  is  called  MMg^s  Head, 


intrresled  in  the  voyage,  and  had  money  on 
board,  but  did  not  name  the  sum,  and  after- 
wards told  the  witness  that  he  was  mte- 
resled  to  the  anmunt  of  ^18,000.  Dominy 
;in<l  the  prisoner  charged  the  witness  not  te 
lii-close  the  secret  to  Jenks,  concerning  the 
!-[)ecie,  which  they  had  im[)arted  to  him. 

Afler  the  boat  arrived  on  shore,  the  wit- 
ness inlormed  the  prisoner  and  Dominy 
concerning  the  secret  confided  to  him  by 
.Jenks  touching  the  money,  when  they  ap- 
peared very  much  sur[>rised,  and  wondered 
how  he  knew  it. 

During  the  cross  examination,  the  court 
inquired  of  the  witness  whether,  when  he 
overheard    the  conversation  between  Do- 
miny and  the  prisoner,  he,  the  witness,  un- 
derstood that  lf)e  prisoner  was  in  favour  of 
running  the  vessel  ofi  shore.    To  this  the 
;  witness  answered,  that  he  understood  the 
I  prisoner  wanted  to  anchor  the  vessel  in 
j  eight  fallioms  water. 

I  From  the  direct  examination  of  the  wit- 
ness, continued  by  HoHnian,  it  appeared 
that  the  witness  is  a  planter,  having  a  fami- 
ly, residing  in  Scott  county,  in  the  state  of 
Kentucky.  After  tiie  destruction  of  the 
ship,  the  witness  went  to  Norfolk,  and  stat- 
ed the  circuiiL-iances  of  the  voyage  and  loss 
to  several  gentlemen,  whom  he  named. 

The  pii.-oner  told  the  witness  that  he  was 
an  American,  born  in  this  country,  of 
German  parents. 

We  have  been  thus  particular  with  the 
testimony  of  this  witness,  because  the 
weight  of  the  whole  prosecution,  in  a  mea- 
sure, rested  on  his  statement.  We  purpose 
to  show,  in  t\ie  testimony  of  the  succeeding 
witnesses,  introduced  for  the  purpose  of 
corroborating  the  preceding  statement, 
merely  the  prominent  points  of  accordance 
and  disagieement. 

Benjamin  Sweeny,  on  being  sworn,  stated 
that  he  shipped  on  board  the  Aristides,  as  a 
hand,  on  the  23d  of  April  last.  She  lay  on 
the  other  side  of  the  river  at  New-Orleans, 
had  on  board  bricks  and  some  sassafras 
root,  which,  after  being  discharged,  and  a 
ballast  of  stone  put  on  board,  no  other  cargo 
was  shipped,  except  the  freight  of  Ferguson. 
Dominy  bad  told  the  witness  that  there  was 
a  cargo  of  molasses,  sugar,  and  tobacco  in  the 
lower  hold.  The  witness,  after  having  been 
absent  from  the  vessel  four  days,  on  bis  return 
went  on  board,  and  found  the  fore  and  main 
hatches  of  the  lower  deck  nailed  and  cork- 
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ed  down :  but  the  steerage  hatches  being 
open,  he  particularly  examined,  and  found 
nothing  in  the  lower  hold,  except  some  wood 
and  stone  :  and  from  the  time  he  first  en- 
tered until  the  vessel  sailed,  he  did  not  per- 
ceive any  difference  in  the  quantity  of  wa- 
ter she  drew.  At  the  time  the  cargo  of 
Ferguson  was  put  on  board,  the  steerage  j 
hatches  were  fastened  down  as  the  others  . 
were.  ! 

He  told  Ferguson,  while  sick,  that  when 
he  recovered,  he  wished  to  impart  something  ' 
to  him  in  confidence.    It  was  concluded,  at  ; 
the  council  on  board,  of  which  he  was  one, 
to  run  the  shij)  into  three  fathoms  water,  and 
save  the  cargo ;  but  the  prisoner  insisted  | 
on  running  her  into  eight  fathoms  water,  and  1 
anchoring.    The  lead  was  hove  the  whole  ; 
way,  from  the  time  she  was  sinking  until  ; 
she  ran  into  seven  and  a  half  fathoms  water,  i 
There  would  have  been  no  difficulty  in  run-  ; 
ning  her  on  shore,  or  even  to  have  kept  her  ! 
free  until  she  was  brought  to  New-Orleans.  \ 
On  his  cross  examination  by  Wells,  the  \ 
witness  further  stated,  that  be  suspected  : 
nothing  in  particular  by  reason  of  finding  no  | 
cargo  on  board  ;  and  that  he  had  no  oppor-  j 
tunhy,  after  speaking  to  Ferguson,  to  tell  ; 
him  there  was  no  other  cargo  on  board 
except  his. 

The  questions  submitted  to  the  council 
were,  whether  it  was  best  to  run  the  ship  on 
shore,  to  go  to  the  Isabella,  or  to  anchor  her 
off ;  and  the  final  result  was  as  above  stated. 

When  proceeding  towards  shore,  the  wind 
was  fair  aft.  The  mainsail,  main-top-gal- 
lant sail,  and  the  main-top  sail,  were  clewed 
up  ;  the  royals  were  not  set. 

The  witness  lives  in  Baltimore;  came 
here  with  Ferguson  to  try  to  get  his  wages ; 
bore  his  own  expenses,  and  has  received  no 
money  as  a  reward  for  coming. 

Gabriel  M*Kee,  on  being  sworn,  concur- 
red with  Sweeny  concerning  the  want  of 
cargo  in  the  lower  hold  ;  in  the  circumstance 
of  the  fore  and  main  hatches  being  fastened 
down,  and  the  steerage  hatches  left  open, 
and  in  tliat  concerning  the  wood  in  the 
lower  hold. 

Robert  S.  Keeble,  on  being  sworn,  testi- 
fied that  he  is  a  pilot  by  profession,  residing 
in  Baltimore.  He  saw  the  Aristides  when 
she  was  about  twenty  miles  from,  and  pro- 
ceeding towards,  the  shore,  in  a  W.  N.  W. 
direction.  They  took  in  the  fore-top-gallant 
sails  and  foresail,  which  the  state  of  the  wind 


did  not  require,  if  the  object  were  to  run  the 
ship  on  shore. 

From  the  time  the  witness  first  saw  the 
ship,  her  manojuvres  were  very  singular, 
and  he  suspected  her  to  be  a  Spanish  man 
of  war  cruising  on  our  coast :  for  she  seem- 
ed to  keep  first  one  way,  and  then  another. 
She  had  no  signals  of  distress  flying.  The 
witness  is  a  young  pilot,  and  at  the  time  he 
first  saw  the  Aristides,  there  was  an  old,  ex- 
perienced pilot  on  board  his  boat,  who  ad- 
vised him  against  going  on  board  the  ship, 
or  running  near  her. 

The  witness  ran  to  within  about  a  mile 
and  a  half  of  the  ship,  before  she  came  to 
an  anchor.  Another  pilot  boat  first  reached 
her;  and  when  that  belonging  to  the  wit- 
ness first  went  alongside,  he  found  that  the 
name  of  the  ship,  or  the  board  containing  the 
name,  had  been  recently  torn  off.  The 
word  Nexv'YorksXWX  remained.  The  ship 
lay  in  the  trough  of  the  sea,  her  cable  was 
serviced  to  prevent  it  from  chafing,  and  the 
starboard  lumber  port  beaten  in.* 

On  examination  between  the  decks,  it  was 
found  that  the  water  head  had  burst  off 
from  the  lower  hatches  ;  some  floating  wood 
was  discovered,  but  nothing  which  indi- 
cated that  there  was  a  cargo  in  the  lower 
hold.  Had  there  been  such  cargo  as  mo- 
lasses, sugar,  coffee,  and  tobacco,  the  wit- 
ness would  surely  have  been  able  to  have 
ascertained  the  tact ;  as  it  was  his  principal 
object  in  staying  alongside  to  save  the  car- 
go- 

He  took  out  twenty  barrels  of  pork  from 
between  decks;  and  would  have  made  an 
effort  to  have  got  her  either  in  port  or 
ashore  but  for  the  want  of  hands.  He  thinks 
that  she  might  easily  have  been  taken  into 
Cape-Henry  harbour. 

Hoffman  here  read  the  bill  of  lading  of  the 
goods  of  Ferguson,  freighted  from  New-Or- 
leans to  New-York. 

Bennet  Cooper,  on  being  sworn,  testified 
that  he  is  a  pilot,  residing  in  St.  Mary's 
county,  in  Maryland.    He  came  alongside 


*  This  is  a  species  of  door  in  the  ship,  perhaps, 
three  or  four  feet  square,  made  either  before  or  aft  a 
ship,  for  the  purpose  of  taking  spars  or  other  lum- 
ber into  the  lower  hold.  It  is  made  so  low  down, 
that  when  a  vessel  is  light  it  comes  near  the  wa- 
ter; when  loaded,  it  comes  entirely  under  the 
water ;  and  when  a  ship  is  at  sea,  it  is  corked 
and  pitched  io,  and  secured  by  stroag  bolt«. 
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of  the  Aristides  between  four  and  five  in 
the  afternoon.  The  testinaony  of  tliis  wit- 
ness, relative  to  the  situation  of  the  ship, 
corresponded  precisely  with  that  of  the  last. 
It  was  his  opinion,  that,  had  there  been  a 
cargo  of  molasses  on  hoard,  she  would 
have  gone  down  before  she  did  ;  and  that 
she  might,  without  the  least  difficulty,  have 
been  brought  on  shore  by  those  who  aban- 
doned her.  The  only  reason  which  pre- 
vented an  attempt  to  bring  her  in  by  the 
witness,  was  the  want  of  liands. 

He  took  out  twenty-six  barrels  of  pork, 
and  left  her  at  nine  o'clock  next  morning. 

This  witness,  and  the  preceding  one,  con- 
curred with  Ferguson  in  showing  that  the 
wind  was  blowing  directly  on  shore  when 
the  ship  was  anchored. 

William  H.  Smith,  on  being  sworn,  stated, 
that  he  resides  in  Kentucky,  about  a  mile 
from  Ferguson,  who  is  a  man  of  property 
and  respectability. 

The  witness  was  a  hand  on  board  the 
ship  at  the  time  she  met  with  the  disaste.'. 
He  was  one  of  the  hands  placed  by  the 
prisoner  at  the  pumps,  and  was  called  away 
by  him  from  pumping.  Dominy  tore  off  the 
name  of  the  ship  from  the  stern,  while  the 
prisoner  was  looking  out  of  the  cabin  win- 
dow. 

Malcolm  M'Cloud,  on  being  sworn,  testi- 
fied, that  he  shipped  as  a  carpenter,  and  that 
before  the  vessel  left  the  Balize,  there  was 
six  feet  water  in  the  lower  hold,  which  was 
afterwards  pumped  out,  and  she  remained 
free.  During  the  voyage,  Dominy  was 
constantly  inciting  the  witness  to  repair  the 
boats  ;  in  doing  which,  the  witness,  during 
the  passage,  was  much  engaged. 

This  witness,  in  his  cross  examination, 
stated,  that,  after  the  vessel  sunk,  Ferguson 
requested  the  first  mate  and  *'ie  other  sea- 
men to  sign  the  statement,  which  he  had 
drawn  up,  offering  them  to  see  their  wages 
paid  by  the  insurance  companies  ;  but  the 
seamen,  of  whom  the  witness  was  one,  re- 
fused. 

George  G.  Wright,  on  being  sworn,  tes- 
tified, that  he  was  a  passenger,  with  five 
others,  including  Capt.  Jenks,  on  board  the 
ship,  on  her  passage  from  New-Orleans  to 
New- York. 

This  witness  concurred  with  Ferguson,  in 
the  suspicious  conduct  of  Jenks,  Dominy, 
and  the  prisoner,  on  the  passage  to  the  Ba- 
lize :  from  all  which,  he,  the  witness,  be- 


lieved that  a  fraud  was  meditated  by  them 
against  the  underwriters ;  and  his  suspicions 
were  heightened  by  the  relation  which 
Jc-nks  gave  him,  concerning  the  quarrel 
with  the  prisoner. 

While  at  breakfast,  on  the  morning  of  the 
17th  of  June,  while  the  first  mate  was 
pumping,  the  prisoner  asked  him  if  the 
pump  suckrd  ;  to  which  he  replied,  "  yes — 
but  that  the  wafer  came  out  clear."  When 
the  leak  was  discovered,  'Jenks  asked  the 
prisoner  if  ^he  was  going  to  hoist  signals  of 
distress,  and  he  said,  It  was  time  enough 
yet." 

The  witness,  soon  after  the  vessel  was 
found  to  be  in  a  sinkirjg  condition,  went  in- 
to the  cabin,  and  the  prisoner  appeared 
much  agitated,  and  jjaid  she  would  not  live 
two  hours.  The  witness  then  took  his  trunk 
and  went  on  deck.  When  he  was  about 
hoisting  a  signal  of  distress,  which  he  brought 
up  from  the  cabin,  the  prisoner  took  it  out 
of  his  hands,  and  hoisted  it  very  low. 

The  first  vessel  passed  regardless:  and 
the  witness  went  on  board  the  Isabella,  with 
Jenks  and  the  other  passengers.  Ferguson 
j  refused  to  leave  the  ship  ;  alleging,  that  he 
would  slay  with  his  property. 

After  the  departure  of  the  boat  from  the 
ship,  her  signals  were  struck,  and  her  move- 
ments very  singular.  She  appeared  at  times 
to  be  standing  lor  the  Isabella,  and  again  to 
be  lying  to ;  and  when  the  witness  saw  the 
signals  down,  he  was  apprehensive  that  they 
had  murdered  Ferguson  ;  and,  for  his  sake, 
the  witness  wished  he  had  remained  od 
board. 

The  counsel  on  behalf  of  the  prosecutioQ 
here  offered  to  prove,  that  there  were  policies 
of  insurance  effected  at  different  offices  in 
this  city,  to  the  amount  of  §52,000  ;  §6,000 
on  the  vessel,  and  §46,000  on  the  cargo. 

Wells  objected  to  this  evidence,  to  the 
extent  offered  ;  arguing,  that  as  the  prisoner 
was  charged  in  the  counts  under  the  second 
section  of  the  act,  of  sinking  this  ship,  with 
an  intent  to  prejudice  the  "  American  Insu- 
rance Company"  of  the  amount  for  which 
the  vessel  was  insured,  the  public  prosecutor 
ought  to  be  confined  in  his  evidence,  to  the 
proof  of  that  policy  alone.  He  ought  not 
to  be  permitted  to  go  into  evidence  of 
matters  which  he  has  not  charged  against 
the  prisoner  in  the  indictment.  As  far  as 
relates  to  underwriters  on  the  cargo, 
the  indictment  does  not  charge  the  prisoner 
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with  having  committed  the  offence  with  an 
intent  of  defrauding  them.  The  evidence 
oflfered  was,  therefore,  improper. 

Griffin  argued  that  the  evidence  offered 
was  admissible,  for  the  purpose  of  showing 
the  quo  animo.  As  in  murder,  the  public 
prosecutor  is  often  allowed  to  show  facts 
and  circumstances,  calculated,  in  the  mind  of 
the  prisoner,  to  influence  him  to  the  com- 
mission of  the  act ;  so,  in  this  case,  if  the 
public  prosecutor  is  permitted  to  show  an 
insurance  to  a  great  amount,  effected  on  a 
cargo  which  did  not,  in  fact,  exist,  is  not  a 
stronger  motive  furnished  for  the  perpetra- 
tion of  the  crime  charged  in  the  indictment? 

His  honour  the  Judge,  after  stating  the 
substance  of  the  indictment,  and  of  the  sta- 
tute applicable  to  the  question,  decided, 
that  the  public  prosecutor  had  a  right  to  in- 
troduce the  evidence  offered  as  a  circum- 
stance. Supposing  the  fact  of  these  insu- 
rances on  the  cargo  to  exist,  there  was  surely 
an  expectation  of  gain ;  and  the  greater  the 
gain,  the  greater  the  inducement  to  commit 
the  offence. 

Elisha  W.  King,  on  being  sworn,  testified, 
that  John  W.  Dominy  was  born  in  Suffolk 
county  in  this  state.  He  lived  in  this  city 
several  years,  and  his  character  was  very 
good. 

It  was  here  prove»\  by  Pelatiah  Perrit, 
that  in  the  month  of  May  last,  he  effected  an 
insurance  on  the  vessel  at  the  American  Insu- 
rance Company,  for  §6,000,  at  a  premium  of 
two  and  a  half  per  cent.  The  insurance  was 
effected  in  consequence  of  written  orders, 
contained  in  a  letter  from  Dominy,  bearing 
date  at  New -Orleans,  on  the  19th  of  May 
last,  addressed  to  Messrs.  Goodhue  &l  Co. 
of  this  city,  merchants. 

Another  policy  from  the  same  office,  on 
the  cargo,  which  was  specified  as  consisting 
of  the  same  articles  represented  by  the  pri- 
soner and  Dominy  to  Ferguson  as  being  in 
the  lower  hold,  was  effected  some  time  in 
June,  to  the  amount  of  §10,000. 

Other  policies,  effected  in  the  Pacific  In- 
surance Company,  and  that  of  New- York, 
to  the  amount  of  §36,000,  were  also  proved. 

Here  the  evidence  closed,  and  the  public 
prosecutor  rested  his  cause.  This  was  at 
about  half  after  one  o'clock,  on  the  morning 
of  the  12th. 

Wells  said,  that  at  this  late  hour,  so  ex- 
hausted as  he  was,  through  the  fatigue  of 
this  lengthy  investigation,  he  rose  to  address 
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the  jury  under  peculiar  embarrassments. 
He  felt  himself  totally  incompetent  to  do 
justice  to  the  subject ;  and  begged  the  in- 
dulgence of  the  jury. 

The  prisoner  was  indicted  under  two  dif- 
ferent sections  of  the  statute,  and  in  the  two 
different  characters  of  captain  and  owner. 

The  evidence  did  not,  in  the  view  of  the 
counsel,  establish  the  fact,  that  he  was  the 
owner  or  part  owner.  All  that  we  have  on 
this  subject  from  the  evidence  is,  the  con- 
fused recollection  of  Ferguson :  for  it  will 
be  observed,  that  throughout  his  relation, 
he  blends  Dominy  and  the  prisoner  together ; 
and  he  speaks  of  things  imparted  to  him 
by  both,  when  it  is  uncertain  to  which  of 
them  the  declaration  is  attributable.  From 
the  whole  history  of  this  transaction,  it  is  the 
most  probable  that  she  belonged  to  Jenks ; 
and  if  the  jury  believed  this,  there  could  be 
no  difficulty  on  this  question. 

The  indictment  charges  the  prisoner,  as 
captain  of  this  ship,  with  sinking  her,  to  de- 
fraud tl;e  "  American  Insurance  Company.'* 
From  the  evid^ce  in  this  case,  it  does  not 
appear  that  he  did  a  single  act  in  sinking  the 
vessel.  Taking  the  evidence  in  the  most 
favourable  light  for  the  prosecution,  the  pri- 
soner was  only  conjoined  with  Dominy,  in 
the  scheme  of  destruction. 

The  counsel  admitted,  that  if  the  right  of 
recovery  on  the  policies  of  insurance  were 
in  litigation,  the  insured,  under  the  state  of 
facts  in  this  case,  could  not  recover.  But  the 
jury  would  consider,  that  this  was  a  criminal 
prosecution,  in  the  issue  of  which  the  life  of 
a  fellow  being  was  involved.  Here  the  hu- 
manity of  the  law  required  the  adoption  of 
rules,  different  from  those  by  which  civil 
controversies  were  to  be  determined.  The 
jury  must  be  convinced,  by  evidence  clear, 
conclusive  and  overwhelming.  In  this  case, 
it  is  immaterial  whether  the  scheme  of  sink- 
ing this  vessel  were  or  were  not  fraudulent; 
because  the  jury,  before  they  could  pass  a 
verdict  against  the  prisoner,  must  be  con- 
vinced that  he  committed  the  act.  Should 
the  jury  believe,  that  either  Jenks  or  Do- 
miny, or  both,  perpetrated  the  act,  even 
with  the  knowledge  of  the  prisoner;  or 
should  there  remain  a  doubt  on  the  subject, 
he  cannot  be  legally  convicted. 

There  is  no  probability,  that  this  design 
of  sinking  the  vessel  was  conceived,  when 
she  left  New-Orleans.  Had  this  been  the 
case,  they  would  not  have  taken  a  cargo  oq 
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freight.  Is  it  possible,  skiJ  the  counsel, 
that  a  fraud,  on  so  extensive  a  scale,  in  the 
accomplishment  of  which  so  much  was  to 
have  been  gained,  could  have  been  medi- 
tated and  contrived  before  the  vessel  sailed, 
and  that  the  property  ot"  Ferj^uson  should 
have  been  taken  on  board,  and  himself  a  pas- 
senger, to  be  a  spy  upon  their  actions  ?  Why 
did  they  not  reject  his  proposition  of  taking 
himself  and  his  freight  ?  The  object  certain- 
ly was  inconsiderable,  and  the  freight  was 
not  to  be  paid  until  their  arrival  at  this  [)lace. 

The  counsel,  on  tliis  head,  urged  to  the 
jury,  that  the  taking  on  board  this  properly, 
and  those  passengers,  in  his  mind,  was 
wholly  inconsistent  with  Ihe  idea  of  original 
fraud. 

The  counsel  averred,  that,  in  this  case, 
not  a  solitary  act  towards  the  destruction  of 
the  vessel,  had  been  proved  against  the  pri- 
soner ;  and  that  the  case  rested  wholly  on 
circumstantial  testimony.  In  the  view  of 
the  counsel,  the  circumstances  were  not 
such,  as  left  no  room  to  doubt. 

The  jury  would  perceive,  in  the  testi- 
mony of  Ferguson,  much  colouring  of  the 
imagination  ;  and  throughout  his  statement, 
it  can  be  discovered,  that  he  was  ardent  in 
pursuit  of  this  property,  under  the  loss  of 
which  he  is  now  smarting. 

The  counsel  here  proceeded  to  point  out, 
to  the  view  of  the  jury,  several  circumstances 
of  suspicion,  related  by  Ferguson  and 
Wright,  in  their  testimony,  and  j)articularly 
those  which  excited  the  rj)prehensions  of 
those  witnesses,  that  the  murder  of  Ferguson 
was  contemplated.  It  is  not  pretended, 
that  all  the  crew  were  concerned  in  this  dia- 
bolical scheme,  and  it  is,  therefore,  utterly 
impossible  that  the  perpetration  of  murder, 
in  the  presence  of  so  many  witnesses,  could 
have  been  conceived. 

The  counsel  contended,  that  the  want  of 
the  cargo,  represented  by  the  prisoner  to 
Ferguson  as  being  on  board,  was  not  satis- 
factorily shown.  The  fact  had  been  at- 
tempted to  be  established  by  the  testimony 
of  Sweeny  andM'Kee;  but  bothof  these  wit- 
nesses absented  themselves  from  the  vessel 
for  sometime,  and  may  have  been  mistaken 
in  the  examination  they  afterwards  made. 
Is  it  to  be  credited,  that,  if  a  fraud  so  glar- 
ing as  that  of  having  an  insurance  effected 
on  a  cargo  which  did  not  exist,  had  been  me- 
ditated, that  the  prisoner  and  his  companion 
should  have  been  so  inexpert  in  mischief,  so 


destitute  of  even  common  prudence,  as  to 
have  first  imparted  to  these  men  that  this  car- 
go was  on  board,  and  then  leave  the  steerage 
hatches  open  for  inspection  ?  Above  all,  had 
these  men,  in  truth,  discovered  that  thr  re  was 
no  cargo  on  board,  after  the  information  re- 
ceived from  Dominy,  would  they  noteitiier 
have  disclosed  it  to  others,  or  have  told  Do- 
miny himsell  ?  On  this  point,  the  counsel  in- 
sisted, that  the  testimony  of  the  pilots  was 
founded  on  mere  suspicion  :  they  had  no 
means  of  determining  whether  this  cargo 
was  in  the  lower  hold  or  not. 

Although  the  pilots  ex[)resscd  a  decided 
oj)iiiion,  that  the  vessel  could  have  been 
carried  in  without  difficulty,  yet  it  seems 
they  did  not  think  proper  to  hazard  the 
attempt.  Notwithstanding  all  the  testimo- 
ny which  had  been  produced  concerning 
the  j)racticability  of  bringing  tliis  ship  to 
land,  still  it  resolves  itself  into  a  (jueslion  of 
judgment  or  opinion:  and,  for  a  want  of 
judgment,  the  prisoner  ought  not  to  lose  his 
life.  All  that  had  been  stated  by  f'erguson,  on 
this  part  of  the  subject,  was  prompted  by 
strong  personal  feelmgs,  and  biassed  by  in- 
terest ;  and  if  the  jury  could  n'  t  bring  their 
minds  to  the  conclusion,  that  the  prij>oner, 
on  this  occasion,  exercised  his  judgment  cri- 
minally, they  ought  not  to  find  him  guilty. 

The  ship  was  several  miles  from  land  when 
abandoned  ;  the  accession  of  water  had  im- 
peded her  course,  ancl,  no  doubt,  the  pri- 
spner  considered  it  dangerous  to  remain  on 
board  until,  or  during  the  night.  Even  Fer- 
guson himself,  whose  property,  as  he  in- 
forms us,  was  all  at  stake,  when  the  pilot 
boats  were  in  sight,  and  no  danger  could 
have  been  apprehended  from  Dominy,  and 
the  prisoner,  until  the  arrival  of  the  boats, 
did  not  venture  to  remain  on  board. 

The  counsel,  in  the  conclusion  of  his  ar- 
gument, urged  to  the  jury,  from  a  variety  of 
considerations,  that,  even  should  they  be- 
lieve that  a  fraud  bad  been  committed, 
there  was  no  evidence  that  the  prisoner 
was  guilty  of  sinking  the  vessel.  At  the 
time  of  the  disaster  he  is  found  anxious, 
agitated,  and  sparing  no  exertion ;  and,  at  tb« 
time  the  passengers  went  on  board  the  Isa- 
bella, as  a  measure  of  safety,  the  prisoner 
remained  on  board,  and  induced  his  men  to 
stay. 

In  fine,  there  was  not  that  clearness  and 
certainty  of  guilt,  in  this  case,  upon  which  a 
conscientious  jury  with  safety  could  repose. 
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They  had  an  awful  duty  to  perform  to  the 
prisoner,  to  themselves,  and  to  their  God. 
It  was  incumbent  on  them  to  pronounce 
such  a  verdict  as  their  consciences  would 
approve  ;  but  the  counsel  conjured  them 
to  remember,  that  vengeance  belonged  to 
God  alone  ;  and  he  hoped  their  verdict, 
though  founded  in  strict  justice,  would  be 
tempered  with  mercy. 

After  the  counsel  had  concluded  his  ad- 
dress to  the  jury,  Griflan  referred  to  a  prin- 
ciple of  criminal  law,  upon  which  the  coun- 
sel for  the  prosecution  intended  to  rely.  He 
read  from  4lh  Black.  Com.  p.  34,  that,  "  a 
man  may  be  a  principal  in  an  offence  in 
two  degrees.  A  principal  in  the  first  de 
gree,  is  he  that  is  the  actor  or  absolute  per- 
petrator of  the  crime  ;  and  in  the  second  de- 
gree, is  he  who  is  present,  aiding  and  abet- 
ting the  fact  to  be  done.  Which  presence 
need  not  always  be  an  actual,  immediate 
standing  by,  within  sight  and  hearing  of  the 
fact  ;  but  there  may  be,  also,  a  constructive 
presence,  as  when  one  commits  a  robbery 
and  murder,  and  another  keeps  watch  or 
guard  at  some  convenient  distance,"  &c. 

Ogden,  in  a  speech  of  much  energy,  in 
which  he  expatiated  on  the  several  topics 
of  argument  taken  by  his  associate  counsel,  j 
and  on  some  which  had  not,  contended, 
that,  to  convict  the  prisoner  under  the  first 
section  of  the  statute,  the  jury  must  find  that 
he  either  sunk  the  vessel  himselt',  or  procur- 
ed it  to  be  done.  This  is  a  penal  statute, 
and  must  be  construed  strictly ;  and  the 
counsel  submitted  to  the  court,  whether,  if 
the  jury  should  even  believe  that  the  pri- 
soner stood  by,  and  saw  either  Jenks  or 
Dominy  scuttle  the  ship,  without  taking  an 
active  part  himself,  they  would  be  justified 
in  finding  him  guilty  under  this  section. 

The  common  law  doctrine,  relating  to 
principal  and  accessary,  read  from  the  au- 
thority, does  not  apply  to  a  prosecution  un- 
der a  penal  statute  of  the  United  States. 

With  regard  to  the  class  of  counts  under 
the  second  section  of  the  statute,  the  jury 
must  be  convinced  that  the  prisoner  was  the 
owner,  in  part  or  in  whole,  before  he  could 
be  convicted.  There  was  nc  evidence  of  the 
ownership,  except  from  the  testimony  of 
Ferguson,  derived  from  the  declarations  of 
Dominy  and  the  prisoner.  Even  if  he  did 
say  this,  it  is  no  evidence  of  the  fact ;  be- 
cause, from  ^variety  of  reasons,  he  might 
fee  induced  to  represent  himself  as  the  own- 


er or  part  owner,  contrary  to  the  real 
fact. 

Griffin  regretted,  that,  at  this  unusual 
hour,  when  the  attention  of  the  jury  and  his 
own  powders  were  exhausted,  it  had  fallen 
to  his  lot  to  sum  up  the  evidence.  To  a  com- 
mercial community,  the  advantages  derived 
from  insurance  were  incalculable.  Without 
it,  in  fact,  commerce  could  not  exist ;  for 
that  meritorious  set  of  men,  called  under- 
writers, could  not  continue  to  insure,  unless 
j  frauds  of  that  nature  which  this  case  affords, 
were  restrained  by  the  strong  arm  of  public 
justice.  It  is  unjust  and  cruel  in  the  ex- 
treme, that  honest  men  should  be  subjected 
to  pay  for  the  frauds  of  others. 

Hence,  a  statute  has  been  enacted  by 
our  national  legislature,  highly  penal  in  its 
provisions,  placing  the  offence  with  which 
the  prisoner  is  charged,  in  the  same 
grade  with  treason  and  murder.  Nor  let  it 
be  considered  that  the  penalties  of  this 
statute  are  too  severe  ;  for,  in  atrocity  and 
moral  turpitude,  even  trf-ason  and  murder 
are  of  less  magnitude  than  this  crime. 

Treason  may,  and  often  has,  a  colour  of 
patriotism  in  its  composition  ;  and  murder 
is  often  influenced  by  strong  vindictive  pas- 
sions, incidental  to  the  Irailty  of  our  nature  ; 
but  the  crime  of  -inking  a  ship  emanates 
trom  passions  the  meanest  and  most  detesta- 
ble. It  has  its  inception  in  avarice,  and  its 
consummation  in  cool,  deliberate  viliany, 
allied  to  the  foulest  perjury. 

if  the  prisoner  at  the  bar  is  in  fact  guilty, 
he  is  not  entitled  to  commiseration  frona 
the  jury.    He  should  be  lopped  off  frona 
I  society  aj  an  unsound  member,    in  remov- 
i  ing  him,  you  remove  a  moral  pestilence, 
I  breathing  foulness,  and  contagion,  and  death. 
I     it  is  said,  that  in  this  case  the  evidence  is 
I  circumstantial ;  and  the  jury  have  been  told 
'  that,  therefore,  it  was  too  unsafe  for  reliance. 
I  True,  said  the  counsel,  it  is  circumstantial, 
jbut  not  of  less  importance  than  direct  and 
l'  positive  testimony.    Witnesses  may  deceive 
1  and  be  deceived  ;  but  a  train  of  strong  con- 
nected facts  and  circumstances  in  a  case, 
leading  the  mind  irresistibly  to  a  fixed  con-. 
clusion,  cannot  lie.  We  are  not  to  require, 
in  any  case,  strict  mathematical  demonstra- 
tion ;  but  the  evidence  is  sufficient  if  it  sa» 
tisfy  any  reasonable  mind. 

There  are  two  questions  in  this  case,  said 
the  counsel,  to  which  every  fact  arising  from 
the  testimony  may  be  referred^    Was  this 
12 
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vessel  fraudulently  destroyed  ?  And,  second- 
ly, Did  the  prisoner  at  the  bar  either  destroy 
her  solely,  or,  which  is  the  same  thing, 
was  he  aiding,  abetting  and  assisting  in  such 
destruction  ? 

Ferguson,  in  an  examination  of  six  hours 
in  length,  has  given  a  plain,  connected  and 
circumstantial  relation  of  this  transaction, 
from  its  commencement,  referring  to  dates 
with  wonderful  precision  ;  and  in  the  most 
pro.ninent  facts,  he  stands  strongly  confirmed 
by  the  other  witnesses,  and  by  evidence  ex- 
trinsic. 

Was  not  this  vessel  sunk  by  design  ?  At 
the  time  the  disaster  occurred,  there  was 
fine  moderate  weather,  a  smooth  sea,  and  a 
calm,  light  breeze.  She  was  a  good,  tight 
vessel,  .sailing  on  a  short  voyage,  along  our 
coast,  and  yet,  without  any  adequate  cause, 
she  sj^rung  a  leak  wi'.hin  a  few  Uiiies  of  the 
land,  and  sunk.  Independent  of  the  facts 
stated  by  Ferguson,  this  is  rather  strange 
and  unaccountable. 

Unfortunately  for  the  prisoner,  this  mys- 
tery is  solved,  we  might  almost  say,  inde- 
pendent of  other  facts  from  the  mouths  of  wit- 
nesses. There  was  no  cargo  on  board,  and 
yet  insurances  are  effected,  on  a  pretended 
cargo,  for  j546,000.  Here  then  a  motive  is 
furnished,  on  the  part  of  the  prosecution,  for 
the  destruction  of  this  vessel.  Had  she  a 
cargo — that  proof  is  in  the  power  of  the  pri- 
soner ;  and  from  its  not  being  produced,  we 
may  fairly  infer,  even  if  it  were  not  express- 
ly proved,  that  it  does  not  exist. 

If  this  were  a  tair,  bona  fide,  innocent  loss, 
why  are  not  Jenks  and  Dominy  produced 
on  this  trial  as  witnesses?  Why  were  not 
witnesses  produced  from  New-Orleans  to 
prove  the  existence  of  this  cargo?  Had 
efforts  been  made  to  procure  such  testimony, 
and  an  unforeseen  failure  follov^  ^d,  the  Juuge 
would,  without  hesitation,  have  postiwned 
the  trial. 

But  independent  of  this  want  of  testimony 
on  behalf  of  the  prisoner,  which  affords  a  vi- 
olent presumption  that  it  does  not  exist,  we 
have  the  positive,  uncontradicted  testimony 
of  Sweeny  and  M'Kee,  strongly  fortified  by 
the  testimony  of  the  two  pilots.  Here  the 
counsel  commented,  at  some  length,  on  the 
statement  of  the  two  witnesses  last  named, 
concluding  his  comment  by  stating,  that  the 
mind  was  brought  to  this  alternative,  which 
could  not  be  avoided  :  either  there  was  no 
cargo,  or  these  two  men,  without  interest, 


and  without  any  as-^ignable  motive,  had  been 
guilty  of  deliberatr-  \)('rjury. 

But  the  prf)secution  on  this  point,  does 
not  stop  here  :  the  testimony  of  the  two  pi- 
lots, relative  to  their  search,  goes  tar  in  the 
establishment  of  this  overwhelming  fact, 
that  there  was  no  cargo.  I  omit,  said  tlx; 
counsel,  the  circumstance  of  the  veering  of 
the  ship  on  her  passage  to  the  shore,  as  un- 
important, and  hasten  to  the  situation  in 
which  she  was  found  by  the  pilots.  Her 
lumhcr  port  wan  beaten  m This  is  an  over- 
whelming circumstance.  How  came  it  out 
— tor  what  purpose,  and  by  whose  hands? 

But  the  testimony,  gentlemen  of  the  jury, 
said  the  counsel,  stops  not  here.  In  a  mo- 
ment of  danger,  and  trepidation,  and  alarm, 
the  board  on  the  stern,  containing  the  name 
of  the  vessel ^  is  deliberately  torn  (t/f  !  Why 
did  they  do  this?  On  the  hypothtsis  that 
this  ve.--iel  was  wilfully,  wickedl)  and  frau- 
dulently sunk,  was  it  tjot  importaiii  that  no 
vestige  should  be  left  of  this  inifjuily  :  no 
clue  by  which  this  intricate  sclienie  of  vil- 
lany  should  be  unravelled  ?  Tliis  circum- 
stance, of  itself  ,  independent  of  any  other, 
nails,  and  rivets,  and  clenches  the  conclusion 
of  guilt. 

The  pilots  were  searching  for  a  cargo  :  it 
was  the  principal  object  in  remaining  on 
board  ;  and  they  inform  us,  that  they  ob- 
served no  indications  of  a  cargo  in  the  lower 
hold,  except  some  floating  wood. 

Combining  all  these  circumstances  toge- 
ther, to  which  may  be  added  the  represen- 
tation concerning  the  specie,  and  the  false 
floor,  on  which  I  shall  not  touch,  can  we 
avoid  the  conclusion  that  she  was  sunk  by 
design? 

But,  say  the  counsel.  Why  take  on  board 
the  freight  of  Ferguson  and  the  passengers, 
if  the  original  object  was  the  destruction  of 
this  vessel  ?  And  I  now  ask  the  gentlemen, 
in  return,  whether  the  refusal  to  take  on 
board  this  property,  and  those  passengers, 
would  not  have  stamped  the  whole  enter- 
prise with  a  well-grounded  suspicion. 

The  counsel,  in  the  conclusion  of  an  elo- 
quent appeal  to  the  jury,  urged,  that  from 
a  variety  of  circumstances  which  he  recapi- 
tulated, the  prisoner  at  the  bar  was  the  au- 
thor of  this  destruction,  by  perpetrating  the 
act  himself,  or  by  aiding,  abetting  end  as- 
sisting others  in  its  commission,  which,  ac- 
cordifji;  to  the  law  read,  would  render  him 
equally  culpable. 
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HoffmaD,  after  an  eloquent  exordium, 
proposed  to  demonstrate  to  the  jury,  1st, 
That  there  was  no  cargo  on  board,  and,  2d, 
That  the  vessel  was  anchored  and  destroy- 
ed by  design.  He  was  proceeding,  in  an 
able  manner,  to  establish  these  propositions, 
when  the  jury,  from  the  extreme  fatigue  of 
an  investigation  which  had  then  employed 
more  than  sixteen  hours,  mentioned  to  the 
counsel  their  situation. 

The  counsel  then  rapidly  drew  together 
the  most  prominent  facts,  touching  the  de- 
struction of  the  vessel ;  and  in  his  conclu- 
sion, addressed  the  court  on  the  subject  of 
charging  the  jury,  on  the  two  sets  of  counts 
in  the  indictment.  Should  the  jury  find  the 
prisoner  guilty  on  the  first  five  counts  in  the 
indictment,  as  not  being  the  owner  in  part 
or  in  whole,  then,  the  counsel  advised,  thai 
the  jury  should  acquit  him  on  the  last  set  of 
counts:  but  should  the  jury  find  him  guilty 
on  those  last  mentioned,  he  should  be  acquit- 
ted on  the  first ;  for  he  could  not  be  found 
guilty  on  the  counts  under  both  sections  of 
the  statute. 

We  profess  merely  to  present  to  our  read- 
ers the  outlines  of  the  arguments  of  Messrs. 
Wells  and  GrifiPm.  Our  limits  are  confined  ; 
and  our  aim  is  utility  rather  than  embellish- 
ment. 

His  honour  the  Judge  stated  to  the  jury, 
in  his  charge,  that  they  could  not  be  called 
together  to  discharge  a  more  solemn  and  im- 
portant duty.  From  the  patience  manifested 
by  them  throughout  this  tedious  trial,  he  had 
1)0  doubt  they  would  do  their  duty  on  this 
occasion,  to  the  prisoner  at  the  bar,  and 
to  themselves. 

At  this  late  hour,  so  fatigued  as  the  jury 
roust  be,  his  honour  said,  that  he  should  not 
minutely  detail  the  testimony,  nor  even  refer 
to  more  of  the  prominent  facts  than  his  duty 
required. 

The  prisoner  was  indicted  under  two  sec- 
tions of  an  act  of  congress,  of  1804:  under 
the  first  section  as  belonging  to,  and  being 
on  board,  not  as  owner,  but  as  captain,  of 
the  ship  Aristides,  on  a  voyage  from  New- 
Orleans  to  New-York,  and  wilfully  and  cor- 
ruptly destroying  that  ship,  cr  procuring  her 
to  be  destroyed  ;  she  being  the  property  of 
some  citizen  or  citizens  of  the  United 
States. 

The  charge  against  the  prisoner,  under  the 
second  section  9!  the  statute,  is,  that  he  was 


the  owner  in  part  or  whole,  of  the  same 
vessel,  and  destroyed  her  on  the  high  seas, 
with  an  intent  to  defraud  the  American  In- 
surance Company,  which  had  underwritten 
a  policy  of  ia?« ranee  on  the  vessel,  to  the 
amount  of  g6,000. 

The  first  question  for  the  determination 
of  the  jury,  naturally  arising,  is,  whether  this 
vessel  was  wiltully  destroyed  ;  and  the  se- 
cond, whether  the  prisoner  at  the  bar  was 
the  author  of  such  destruction. 

The  rule  of  law,  referred  to  by  the  coun- 
sel for  the  prosecution,  that  if  the  prisoner 
at  the  bar  were  aiding,  abetting  and  assist- 
ing in  the  perpetration  of  the  offence,  he  is 
equally  guilty  with  his  coadjutor,  is  un- 
doubtedly correct.  It  has  been  objected 
by  the  counsel  for  the  prisoner,  thai  the  evi- 
dence in  this  case  is  merely  circumstantial. 
The  rule  in  this  court,  even  in  capital  cases, 
is,  that  should  the  circumstances  of  a  case 
be  sufficient  to  convince  the  mind,  and  re- 
move every  rational  doubt,  the  jury  is  bound 
to  place  as  much  reliance  on  such  circum- 
stances, as  on  direct  and  positive  proof :  for 
facts  and  circumstances  cannot  lie.  And 
if.  in  this  case,  the  jury  should  believe,  from 
all  the  facts  and  circumstances,  that  this  pri- 
soner was  instrumental  in  the  destruction  of 
this  vessel,  either  solely,  or  in  conjunction 
with  others,  however  painful,  it  would  be 
an  imperious  duty  to  convict  him. 

A  very  important  circumstance  in  this 
cause,  urged  by  the  counsel  for  the  prose- 
cution, is  the  want  of  cargo  on  board  this 
vessel.  Should  the  jury  believe  this,  a 
strong  motive  is  furnished  for  the  perpetra- 
tion of  the  offence  charged  against  the  pri- 
soner ;  and  we  have  a  right  to  interpret  this 
circumstance  against  him.  Had  there,  in 
truth,  been  a  cargo  on  board,  the  proof  there- 
of would  have  been  highly  important  to  the 
prisoner,  on  this  occasion ;  and  in  the  ab- 
sence of  all  proof  on  that  subject,  the  jury 
have  a  right  to  infer  strongly  against  him, 
should  they  think  it  was  in  his  power,  had 
such  proof  existed,  to  have  produced  it. 

Might  not  the  bill  or  bills  of  lading,  of 
this  cargo,  at  lekst,  have  been  produced  ? 
If  a  set  were  not  put  on  board,  or  had  they 
been  lost,  might  not  another  set  have  been 
procured  at  New-Orleans  ?  Still,  the  judge 
said,  that  he  did  not  intend  to  instruct  the 
jury  that  the  want  of  a  cargo  on  board  this' 
ship  was  alone  conclusive* 
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It  had,  in  (he  second  place,  been  strong- 
ly urged,  by  the  counsel  on  behalf  of  the 
prosecution,  that  the  manner  in  which  this 
vessel  vvas  lost,  without  any  apparent  rea- 
son for  such  loss,  independent  of  the  fraudu- 
lent destruction,  and  the  conduct  of  the  pri- 
soner immediately  preceding  the  time  she 
was  sunk,  furnish  conclusive  evidence  that 
he  was  either  the  author,  solely ,  or  concern- 
ed with  others,  in  such  destruction.  Ami 
it  is  said  that  all  the  circumstances  attend- 
ing that  transaction  show,  that  this  vessel 
might  have  been  ran  on  shore,  and  the 
freight  saved. 

It  had  been  with  much  reluctance  that  the 
court  had  proceeded,  even  thus  far,  in  the 
testimony.  His  honour  was  aware,  that,  in 
a  case  involving  such  a  vast  variety  of 
facts — a  case  in  which  every  thing  had  been 
said  that  couKl  be,  and  every  argument 
urged  on  both  sides,  by  counsel  of  the  first 
eminence  in  the  country,  the  jury  had  long 
since  made  up  their  oj)inion. 

His  honour  concluded  his  charge  by  say- 
ing, that  he  forbore  giving  any  opinion  on 
the  merits  of  this  cause ;  but  would  leave  it 
with  the  jury  on  two  grounds — 1.  Should  the 
jury  believe,  from  all  the  facts  and  circum- 
stances in  the  case,  that  there  was  no  cargo 
on  board  this  vessel ;  and,  2.  That,  with 
proper  exertions,  she  might  have  been 
brought  on,  or  near  the  shore,  by  the  pri- 
soner, and  those  under  his  command,  the 
jury  might  find  him  guilty. 

The  course  which  the    ounsel  for  the 
prosecution  advised,  with  regard   to  ac- 
quitting the  prisoner  on  one  set  of  the 
counts  in  the  indictment,  should  he  be  found 
guilty  on  the  other,  should  be  pursued  by 
the  jury  ;  for  he  could  not  be  convicted  on  j| 
the  indictment  generally.  ij 
The  jury  retired  at  about  half  after  three  j 
oVlock  in  the  morning;  and,  a  short  time  | 
before  five,  returned  a  verdict  against  the  i 
prisoner,  on  the  five  counts  under  the  first 
section  of  the  statute,  and  acquitted  him  on 
the  remaining  part  of  the  indictment.  They 
recommended  him  to  mercy. 

On  the  13th  day  of  September,  instant, 
at  eleven  o'clock,  in  the  forenoon,  the  pri- 
soner was  brought  to  the  bar,  in  the  pre- 
sence of  a  vast  number  of  spectators,  to  re- 
ceive sentence. 

The  counsel  for  the  prisoner  moved  the 
^eurt  in  arr^t  of  judgment,  and  the  court 


assigned  the  time  for  arguing  the  motion  at 
one  o'clock,  on  the  same  day. 

At  this  time,  the  counsel  for  the  prisoner, 
in  support  of  this  motion,  assumed  the  fol- 
lowing grounds  : 

1.  The  court  has  no  jurisdiction  in  this 
case.  The  third  article  of  the  constitution 
of  the  United  States,  establishing  the  Su- 
preme Court  of  the  United  States,  and  pro- 
iiding  for  the  establishment  of  such  infe- 
rior courts  as  congress  shall,  from  time  to 
time,  ordain  and  establish,  does  not  au- 
thorize cor)gress  to  pass  a  law  assigning  any 
justice  of  that  court  to  hold  a  circuit,  or 
any  other  inferior  court.  By  the  second 
section  of  the  second  article  of  the  constitu- 
tion, the  president  of  the  United  States, 
with  the  advice  and  consent  of  the  senate, 
is  vested  with  the  power  of  appointing 
judges  of  the  Supreme  Court,  and  all  other 
(jflicers  of  the  United  States,  whose  appoint- 
ments are  not  therein  otherwise  [)rovided 
for,  and  which  shall  be  appointed  by  law. 
The  congress  having  established  this  court,* 
ihe  judges  thereof  should  have  been  com- 
missioned by  the  president  in  the  same 
manner  as  the  justices  of  the  Supieme  Court. 

2.  The  prisoner  had  been  convicted  by 
the  jury  on  the  first  five  counts  in  the  in- 
dictment, charging  him  as  not  being  the 
ozvner  of  the  vessel.  The  owner,  as  ap- 
peared from  the  evidence,  was  on  board  ; 
and  the  prisoner  acted,  either  in  concert 
with  him,  or  under  his  immediate  directions. 
As  the  object  of  the  second  section  of  the 
act  was  to  prevent  the  practice  of  frauds 
upon  under^-r iters,  so  the  object  of  the  first 
section  was,  to  prevent  frauds  against  the 
o~ji'ner.  But  here  no  fraud  had  been  prac- 
tised against  the  owner,  because  he  was  on 
board,  and,  most  probably,  aided  in  the  de- 
struction. The  prisoner,  therefore,  is  not 
guilty  of  any  offence  under  the  act  of  con- 
gress. 

The  counsel,  in  support  of  this  ground, 
mentioned  to  the  court  a  decision  of  the  Su- 
preme Court  of  this  state,  in  the  case  of 
Philip  Spencer,  indicted  tor  arson,  in  burn- 
ing a  mill,  under  the  fifth  section  of  the 

*  This  court  is  established  by  an  act  of  con- 
gress, of  1802,  dividing  the  United  State?  into  dis- 
tricts, and  assigning  the  justices  of  the  Supreme 
Court,  in  their  respective  disU'cts  to  hold  such 
circuit  courts.  (1  Graydon's  Dig.  tit.  Judiciary, 
Page  26 1.) 
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act  declaring  tbe  punishment  of  certain 
crimes,'''  wherein  it  appeared  in  evidence, 
that  the  prisoner  burnt  a  mill,  in  concert 
wiib  the  owner,  for  the  purpose  of  defraud- 
ing the  insurers  of  the  property.  On  the  con- 
viction from  the  court  below  being  brought 
into  the  Supreme  Court,  it  was  decided,  that 
the  prisoner,  having  concurred  with  the  own- 
er in  the  destruction  of  the  property,  had  1 
been  improperly  convicted  of  arson. 

Gritiin  argued,  in  answer  to  the  tirst  ob- 
jection relied  on  by  the  opposite  counsel, 
that  the  jurisdiction  of  this  court,  in  its  pre- 
sent organization,  had  been  too  long  settled 
to  be  questioned.  The  Supreme  Court  of 
the  United  Slates  had  acquiesced  in  the  act 
of  congress  assigning  the  duties  of  this  court 
to  be  performed  by  the  justices  of  the  Su- 
preme Courtf;  The  coutjsel,  in  support  of 
this  branch  of  his  argument,  cited  1st 
Cranch's  Hep.  308. 

In  answer  to  the  second  objection  urged, 
tbe  counsel  contended,  that  the  first  section  ' 
of  the  statute  was  general,  and  was  intended 
by  the  legislature  to  embrace  every  de- 
scription of  persons  belonging  to  the  vessel, 
(except  the  owner,)  who  shsll,  on  the  high 
seas,  xvilfvlly,  and  corruptly,  destroy  any 
vessel.  The  offence  whereof  the  prisoner 
is  charged,  comes  within  the  zvnrds  of  the 
statute;  and  it  is  im-nalerial  whether  the 
owner  was  on  board,  aiding,  abetting,  and 
assisting,  in  such  destruction,  or  not.  Should 
the  construction  prevail,  for  which  the  op- 
posite counsel  contend,  then  the  owner  of  a 
vessel,  to  defraud  the  insurers,  may  com.bine 
with  the  captain  and  crew,  or  either  of 
them,  and  be  present,  commanding,  aiding, 
and  assisting  m  the  destruction  of  the  vessel, 
and  such  captain  and  crew  would  escape 
with  impunity.  This  could  never  have  been 
the  intention  of  the  legislature  :  it  would 
be  affording  encouragement  to  the  most 
glaring  frauds. 

Hoffman  said,  he  did  not  intend  to  enter 
into  an  argument  on  the  construction  of  this 
statute  ;  but  he  would  barely  sugs^est ;  if  the 
court  had  any  doubt  on  the  subject,  that, 
perhaps,  the  better  course  would  be,  to  have 
the  case  submitted,  by  his  honour  the  judge, 
to  the  justices  of  the  Supreme  Court  of  the 
United  States  for  their  opinion. 

His  honour  said,  he  was  fearful,  if  this 
course  should  be  adopted,  that  much  aid 
would  not  be  derived  from  the  justices  of  the 
Supreme  Court.    That  body  would  hardly 


be  inclined  to  interfere  or  give  an  opinion  in 
a  cause  not  regularly  before  them  for  adju- 
dication. 

He  was  inclined  to  the  opinion,  that  the 
offence,  of  which  the  prisoner  is  charged, 
came  within  the  statute.  The  object  of 
destroying  this  vessel  was  to  defraud  the  un- 
derwriters, and  such  object  was  known  to 
•  he  prisoner.  If  he  either  destroyed  thii? 
vessel,  or  aided,  abetted,  and  assisted  in 
such  destruction,  though  with  the  concur- 
rence of  the  owner,  the  act  w^as  zvilful  and 
corrupt,  and  is  embraced  within  the  statute. 

Had  no  fraud  or  mischief  been  meditated 
against  the  underwriters  or  others,  by  the 
owner,  who  intended  no  injury  to  any  other 
person  but  himself,  then  the  destruction  of 
this  vessel,  by  the  captain,  in  concert  with 
the  owner,  would  not  have  been  corrupt. 

In  this  case,  as  the  verdict  stands,  the  pri- 
soner was  not  the  owner  of  this  vessel  ;  she 
was  the  property  of  a  citizen  of  the  United 
States,  and  was  destroyed  by  the  prisoner, 
with  the  intent  ofdefrauding  the  underwriters 
on  the  ship  and  cargo  to  a  large  amount.  The 
principal  part  of  this  insurance  was  on  a  car- 
go which  was  not  on  board,  and  that 
known  to  the  prisoner.  This  vessel  was, 
therefore,  -skilfully  and  corruptly  destroyed^ 
and  no  command  or  concurrence  of  the  own- 
er, under  such  circumstances,  could  justify 
the  prisoner. 

On  the  other  ground  of  objection,  re- 
lating to  the  jurisdiction,  the  judge  said,  that 
his  private  opinion  was  decidedly  in  lavour 
of  the  objection.  The  act  of  congress,  di- 
recting the  justices  of  the  Supreme  Court  of 
the  United  States  to  hold  Circuit  Courts,  was 
unconstitutional,  and  not  binding  on  the 
judges.  The  Supreme  Court  was  created 
by  the  constitution,  and  its  powers  and  du- 
ties were  therein  defined.  The  legislature, 
therefore,  could  neither  add  to  the  one  nor 
to  the  other.  This  precaution  was  highly 
proper,  as  it  respected  the  appellate  court 
of  the  federal  judiciary.  If,  besides  the  du- 
ties prescribed  for  it  by  the  constitution,  the 
legislature  were  at  liberty  to  add  to  them 
such  others,  not  only  in  their  own  court,  but 
in  courts  with  which  they  had  no  con- 
nexion, there  would  be  an  end  of  that  inde- 
pendence which  should  ever  exist  between 
co-ordinate  branches  of  the  same  govern- 
ment;  and  so  long  as  such  power  shall  con- 
tinue to  be  exercised,  and  be  acquiesced  in, 
the  Supreme  Court  will  be  kept  in  a  state  of 
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dependence  on  the  legislature,  which  could 
never  have  been  contemplated  by  those  who 
framed  the  constitution.   It  is  a  fact,  that  the 
labour  of  holding  Circuit  Courts  is  become 
much  more  burdensome  to  the  judges  of  the 
Supreme  Court,  tlian  the  discharge  of  their 
regular,  appropriate,  and  constitutional  func- 
tions in  the  court  for  which  (hey  are  com- 
missioned,   it  may  be  added,  for  so  the 
fact  is,  that  the  business  of  the  Supreme 
Court  is  much  impeded  by  the  attention  of 
the  judges  to  iheir  circuit  duties,  to  the  very 
great  inconvenience  and  heavy  expense  of 
the  suitors  therein.  Congress  have  a  right  to 
ordain  and  establish,  from  time  to  time,  such 
inferior  courts  as  they  may  think  fit ;  but 
they  have  no  power  to  commission  the 
judges  of  such  courts,  nor  to  appoint  any 
judge  by   law.     If  they  thought  proper, 
therefore,  that  a  Circuit  Court  should  con 
sist  of  a  district  and  another  judge,  such  other 
judge  should  have  been  appointed,  as  well 
as  the  district  judge,  on  the  nomination  of 
the  president,  and  by  and  with  the  consent 
of  the  senate,     lie  should  have  been  com- 
missioned during  good  behaviour,  and  have 
received  a  compensation  for  his  services. 
But  no  commissions  have  ever  been  granted 
to  the  justices  of  the  Supreme  Court,  con- 
stituting them  judges  of  the  Circuit  Courts  ; 
nor  have  tliey  taken  any  oath  of  office  as 
such  ;  and,  instead  of  receiving  a  compen- 
sation for  these  heavy  and  expensive  du- 
ties, their  salaries,  as  justices  of  (he  Su- 
preme Court,  have  been  greatly  diminished 
by  them.   The  inconvenience  of  the  system, 
as  it  respects  the  administration  of  justice, 
may^also,  tend  to  show  that  the  constitution, 
in  this  respect,  has  not  been  pursued.  It 
could  never  have  been  intended,  that  the 
judges  of  a  court  whose  principal  duties  are 
of  an  appellate  nature,  should  ever  form  a 
constituent  part  of  those  interior  tribunals 
whose  decisions  they  were  to  revise.  The 
disadvantages  of  such  a  system,  in  practice, 
can  hardly  be  estimated,  except  by  those 
who  have  had  some  experience  in  them. 
It  is  certainly  desirable,  that  judges  of  an 
appellate  court  should  form  no  opinion  in 
an  inferior  tribunal ;  and  when  silting  sepa- 
rately on  questions  which  are  to  come  be- 
fore them  in  a  court  of  appeals,  or  otherwise, 
the  benefit  of  consultation,  so  important  to 
a  suitor,  and  of  a  judgment  resulting  from 
such  consultation,  without  any  previous  bias, 
will  be,  in  a  great  measure  lost.    So  very 


[  inconsistent  are  these  duties,  that,  if  the 
president  had  been  lelt,  as  he  ought  to  have 
been,  to  nominate  and  commission  a  judge 
of  the  Circuit  Court,  it  would  hardly  have 
occurred  to  him  to  offer  such  commission  to 
a  judge  of  the  Supreme  Court  ;  and  if  he 
had,  and  it  hail  been  accepted,  such  judge 
must  certainly  have  resigned  the  one  which 
he  before  held. 

It  will  be  seen  also  by  the  constitution,  that 
the  judges  of  the  Supreme  Ctiurt  have  not 
only  a  very  limited  original  jurisdiction,  but 
little  or  none  of  a  criminal  nature — and  yet 
the  most  extensive  criminal  cot^nizance,  ex- 
tending even  to  the  capital  ofl'eiices,  is  given 
to  them  as  members  of  the  Circuit  Courts. — 
Now,  if  congress  cannot  extend  the  original 
jurisdiction  of  the  Supreme  Court  beyond 
the  bounds  limited  by  the  constitution,  and 
>o  that  court  has  decided,  it  is  not  seen  hovr 
they  can  extend  the  jurisdiction  of  the  seve- 
ral judges  of  that  court,  to  cases  over  which 
the  court  itself  has  neither  original  nor  ap- 
pellate jurisdiction  ;  or  how,  because  the 
constitution    and   their  commissions  have 
made  them  judges  of  the  Supreme  Court, 
congress  can  without   their  consent  make 
them  judges  of  an  inferior  court.    One  thing 
is  certain,  that  if  congress  can  make  them 
discharge  the  duties  of  one  inferior  court, 
they  can  throw  into  their  hands  the  business 
of  every  inferior  tribunal  that  may  be  estab- 
lished— and,  indeed,  it  is  not  long  since  that 
a  bill  passed  both  houses  of  congress,  assign- 
ing, in  certain  cases,  the  duties  of  the  district 
courts  to  the  judges  of  the  Supren-e  Court, 
The  President,  Mr.  Madison,  returned  the 
bill  with  objections,  and  it  did  not  pass. 
These  objections  are  not  now  betore  me, 
but,  as  far  as  they  are  recollected,  they 
would  apply,  as  well  to  the  act  under  con- 
sideration, as  to  the  one  for  which  they  were 
made.    But  it  is  unnecessary  to  pursue  this 
inquiry  further,  for  although  this  be  my  own 
opinion,  which  I  have  thought  it  my  duty 
to  express,  it  will  be  remembered  that  this 
question  came  before  the  Supreme  Court  in 
1803,  when  the  judges,  waiving  any  opinion 
on  the  constitutionality  of  this  act,  were 
pleased  to  consider  the  practice  of  a  few 
years  under  it,  as  precluding  all  argument 
on  the  subject.    Whether,  if  the  question 
shall  ever  come  before  that  court,  it  will 
consider  such  acquiescence  as  putting  at  rest 
this  great  constitutional  question,  I  cannot 
say — as  it  has  never  received  a  decision  on 
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its  merits  ;  it  is  not  yet  too  late,  in  my  opi- 
nion, to  review  the  one  which  has  taken  place, 
but  until  that  be  done,  in  its  proper  place, 
this  court  IS  bound  by  it,  and  must  suppose, 
whntever  its  own  opinion  may  be,  that  it 
has  a  i  igtJt  to  hold  jurisdiction  of  this  case, 
and  to  pronounce  judgment  on  the  present 
verdict. 

Hereupon  the  judge,  in  a  discourse  of 
some  length,  wherein  he  expatiated  on  the 
enormity  of  the  offence,  of  which  the  pri- 
soner had  been  convicted,  and  recommend- 
ed to  him  to  spend  the  time  allotted  to  him 
in  this  life,  iu  preparing  for  that  which  was 
to  come,  proceeded  to  pronounce  the  awful 
sentence  of  death  ;  and  assigned  the  time 
for  his  execution  on  the  first  Friday  in 
March  next,  between  the  hours  of  eleven  in 
the  forenoon,  and  one  in  the  afternoon,  of 
that  day. 


AT  a  COURT  of  GENERAL  SESSIONS 
of  the  Peace,  hoiden  in  and  for  the  City 
and  County  of  New-York,  at  the  City- 
Hall  of  the  said  City,  on  Monday,  the  Ist 
day  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seven-  j 
teen — 

PRESENT, 

The  Honourable 

JACOB  RADCLIFF,  Mayor. 

JOHN  B.  COLES,  Alderman. 

JAMES  WARNER,  and  >  Specicd 

JAMES  HOPSON,         \  Justices. 
HUGH  MAXWELL,  District  Attorney. 

John  W.  Wyman,  Clerk.^ 

GRAND  JURORS. 
John  J.  Westervelt,  Foreman, 
John  Bulkley,        Thomas  Miller, 
John  G.  Warren,    B.  P.  Melick, 
Thomas  B.  Jansen,  Gary  Judah, 
And.  L.  Halstead,  Abr.  Schermerhorn, 
Samuel  Wiggins,     Thomas  Carberry, 
James  Gillender,    George  Puffer, 
William  Bell,        John  I.  Mumford, 
DiviE  Bethune. 


*  This  gentleman  was  appointed  in  the  room  of 
Robert  Macomb,  who  was  removed  by  the 
council  of  appointment,  during  the  session  of  that 
body,  the  last  moati^  at  Albany, 
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(indecency — evidence.) 
WILLIAM  W.  JENNER'S  CASE. 

Maxwell  and  Price,  Counsel  for  the  prose- 
cuticn. 

Phcenix  and  Gale,  Counsel  for  tlie  pri" 
soner. 

Capacity,  rather  than  age,  is  the  criterion  for  de- 
termining whether  a  child  of  tender  years  ought 
I     to  be  sworn  us  a  witness  ;  and  where  such  wit- 
j     ness  was  introduced,  and  was  found,  on  ex- 
i     amination,  to  possess  snfficient  intelligence,  but 
did  not  understand  the  nature  of  an  oath,  nor 
the  consequence  of  swearing  false,  it  was  held 
tliat  the  court  might  instruct  such  witness  he- 
fore  administering  the  oath. 

The  indictment  against  the  prisoner  con- 
tained three  counts.  The  first  for  gross  in- 
decency towards  certain  young  females, 
named  in  the  indictment,  whom  he  had  un- 
der his  care  as  a  schoolmaster ;  the  second, 
for  an  assault  and  battery,  committed  on  one 
of  the  females  named  in  the  first  count,  with 
an  intent  to  commit  a  rape  ;  and  the  third,  for 
a  simple  assault  and  battery,  on  the  same  per- 
sons. The  time  laid  in  the  indictment  was 
on  the  first  day  of  June  last. 

The  rigid  rules  of  law  require,  that  every 
offence  with  which  a  prisoner  is  charged, 
should  be  explicitly,  and  in  plain  language, 
staled.  The  proof  should  correspond;  and 
the  report,  or  history,  of  the  case,  should  con- 
vey an  adequate  idea.  With  the  indict- 
ment and  evidence,  in  the  case  before  us, 
never  have  we  been  so  much  at  a  loss. 

The  purity  of  the  page  shall  not  be  stain- 
ed ;  and,  if  it  is  in  the  power  of  language, 
our  readers  shall  understand  the  precise  na- 
ture of  the  offence  laid  in  the  indictment. 
On  this  occasion,  we  beg  of  them  to  excuse 
circumlocution  and  indirect  demonstration. 
If  not  in  the  former,  yet  in  the  latter  mode 
of  reasoning,  we  are  lully  justified,  even  by 
the  authority  of  Euclid.  (Simp.  Euclid, 
lib.  L  Prop.  VIL  and  XXVL) 

The  prisoner  is  more  than  forty-five  years 
of  age  ;  and  the  females  named  iu  the  indict- 
I  ment  are  children  under  the  age  of  twelve* 
When  first  arraigned,  and  afterwards,  no  gen- 
tleman at  the  bar,  on  consulting  him,  was 
willing  to  be  his  counsel ;  and  the  court  had 
to  prevail  with  the  gentlemen,  named  above 
I  as  counsel,  before  they  would  undertake  his 
'  defence. 
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Mr.  Price,  with  that  delicacy  which  the 
])eculiar  nature  of  the  case  re^juired,  opened 
the  case  to  the  jury  on  the  part  of  the  prose- 
cution. 

It  appeared  in  evidence,  that  the  pri.son 
cr,  previous  to  the  day  laid  in  the  indict- 
ment, kept  a  school  in  Greenwich-street, 
consisting  of  more  than  sixty  scholars,  ol 
which  about  thirty-five  were  females.  'J'he 
sexes  were  divided  into  classes,  and  used  to 
stand  up  before  him  to  recite  their  lessofis. 

In  the  place  where  the  master  usually 
sat  in  his  school,  there  was  a  llight  of  stairs, 
directly  behind  him,  and  a  table  on  his 
side.  The  cla's  of  young  females,  when 
called  up  to  recite,  were  placed  in  a  straight 
line,  in  such  manner  that  a  part  of  the  table 
intervened  between  the  class  and  the  seat 
of  the  master.  Those  scholars  who  stood 
in  the  middle  of  the  class,  and  tho^e  at  the 
greatest  distance  from  the  master  in  the  class, 
by  partly  turning  round  their  faces,  could 
have  observed  the  master's  haml,  which 
might  be  introduced  under  the  clothes  of  a 
pupil,  who  might  stand  near  him,  above  that 
part  of  the  body,  the  sight  of  which  was  not 
obstructed  by  tlie  table.  And  those  same 
scholars  could  have  observed  the  hand  of 
such  pupil,  which  might  be  drawn  by  the 
master,  and  introduced  under  his  clothes, 
above  that  part  of  his  body,  which,  in  sit- 
ting, was  not  obstructed  by  the  table.  To 
make  this  clear,  by  further  explanation  :  had 
the  master  introduced  his  hand  into  the  bo- 
som of  any  of  his  scholars,  or  drawn  their 
hand  to  his  breast,  this  might  have  been  seen 
by  the  other  scholars  in  the  class.  No  -uch 
offence  or  familiarity,  however,  on  the  part 
of  the  master,  was  proved  on  the  trial. 

But  from  the  relative  situation  of  the  mas- 
ter, his  scholars,  and  the  other  objects  above 
mentioned,  as  screening  him  ^'rom  the  view 
of  the  scholars,  it  clearly  appeared,  that 
those  standing  in  the  class  reciting,  could 
not,  without  turning  round  their  faces  and 
stooping  doK-n,  have  observed  what  might 
have  been  done  by  the  master  to  the  pupil 
in  that  part  of  space  near  him,  excluded  by 
the  table  from  the  view  of  the  scholars, 
while  standing  up  in  their  places. 

That  a  scholar  standing  at  the  foot  of  the 
class,  which  was  the  nearest  to  the  master,  he 
was  in  the  habit  of  taking  out  of  the  straight 
line  in  which  the  class  stood,  near  him  and 
behind  his  table  ;  and  the  flight  of  stairs  be- 


j  fore  mentioned,  effectually  screened  him  from 
the  observation  of  the  scholars  in  other  parts 
of  the  room.  A  handkerchief  was  frequent- 
ly hung  by  him,  on  the  opposite  side  of  the 
table,  while  these  children  were  reciting; 
and  different  scholars  were  put  at  the  foot 
of  the  class,  at  different  times. 

From  the  relative  situation  of  the  master 
and  his  class,  which  we  have  endeavoured 
to  describe,  as  it  appeared  in  evidence,  we 
hope  the  nature  of  his  offence  will  be  urider- 
stood.  Suffice  it  to  say,  that  his  indecency 
towards  one  of  the  infant  females  named  in 
the  indictment,  whose  place  was  at  the  foot 
ot  the  class,  was  observed  by  another  scho- 
lar standing  in  the  same  class,  and  was  con- 
clusively proved  on  the  trial. 

Above  tlie  school  room  there  was  a  garret, 
in  which  this  wretch  practised  the  same  in- 
decency, but  not  to  a  greater  extent,  towards 
one  of  these  irjf'anls,  for  a  half  hour  toge- 
ther, when  none  else  were  present. 

No  evidence  was  produced  on  the  trial, 
which  supported  the  second  count  in  the 
indictment,  and  the  counsel  lor  the  prosecu- 
tion expressly  admitted,  that  he  could  not 
be  found  guilty  on  that  chargt. 

We  mention  this,  that  our  readers  may- 
understand  as  precisely  the  extent,  as  we 
have  endeavoured  to  show  the  nature  of  his 
offence.  After  this  indecency  towards  one 
of  the  persons  named  in  the  indictment  was 
proved,  the  counsel  on  behalf  of  the  prose- 
cution were  about  proceeding  to  show  fur- 
ther indecencies  of  a  similar  nature,  practised 
towards  a  great  number  of  young  females 
j  in  the  school. 

The  court  directed  the  prosecution  to  stop: 
I  sufficient  had  been  proved  to  support  the  first 
and  third  counts  in  the  indictment  ;  and  the 
court  would  not  hear  details  so  disgusting, 
where  their  recital  was  not  absolutely  neces- 
sary. The  extent  of  the  offence  might  be 
laid  before  the  court  by  affidavit. 

Before  the  testimony  in  this  cause  was 
closed,  a  young  female  of  nine  years  of  age 
was  introduced  as  a  witness  on  behalf  of  the 
prosecution.  On  examination,  she  was 
found  to  possess  an  uncommon  degree  of  in- 
telligence for  a  child  ;  but  she  did  not  know 
the  nature  of  an  oath,  or  the  consequent 
punishment  for  swearing  false  in  a  court  of 
justice. 

The  counsel  for  the  prisoner  objected  to 
the  testimony;  the  opposite  counsel  con- 
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tended  against  the  objection,  and  the  court 
decided  that  age  was  no  criterion  tor  de- 
termining the  competency  of  a  witness  of 
lender  years.  The  court  rather  considered 
capacity  as  the  true  test ;  and  after  instruct- 
ing the  witness  concerning  the  nature  of  an 
oath,  and  the  attendant  punishment  for 
swearing  false,  she  was  sworn. 

After  the  court  had  directed  the  prosecu- 
tion to  stop,  as  above  mentioned,  the  counsel 
for  the  prisoner  immediately  abandoned  his  ■ 
defence,  and  he  was  found  guilty. 

On  the  last  day  of  the  term,  he  was  brouglit  | 
up  to  receive  sentence.  The  sentence  of| 
the  court  was  in  substance  as  follows  : 

William  W.  Jenner,  you  have  been  con- 
ticted  of  that  which  in  law  is  denominated  I 
a  misdemeanor.    The  Dtfence  of  which  you  ; 
have  been  found  guilty  is  so  indecent,  so  | 
scandalous,  so  abhorrent  to  the  feelings,  that 
it  can  scarcely  be  named. 

You  was  a  schoolmaster,  and  liad  been 
intrusted  by  the  parents  with  the  care  of  a 
number  of  youth  of  both  sexes.  The  busi- 
ness of  education  in  the  comrr  unity,  is  of 
primary  importance;  and  it  should  be  the 
object  of  the  teacher  to  instil  info  the  tender 
mind  the  principles  of  virtue,  and  to  pre- 
serve the  morals  of  those  placed  under  his 
charge,  pure  and  undetiled.  Regardless, 
however,  of  your  duty  as  a  public  teacher, 
you  have  in  divers  instances  attempted  to 
poison  and  demoralize  the  minds  of  infant 
females. 

On  this  occasion  public  expectation  is 
excited,  and  a  punishment  commensurate 
with  the  atrocity  of  your  offence,  is 
looked  for  with  anxiety.  The  court  regret 
that  it  is  not  in  their  power  to  inflict  a 
punishment  which  your  offence  merits;  but 
we  deem  it  proper  to  apprize  you,  that  we 
shall  make  a  public  example  of  you,  by  pro- 
ceeding in  your  punishment  to  the  extent 
of  the  law. 

We  will  not,  on  this  occasion,  enter  into 
a  detail  of  the  circumstances  of  your  case. 
They  are  grossly  indecent,  disgusting  and 
scandalous.  The  world  knows  your  con- 
duct ;  and  the  court  is  informed  that  you 
have  a  wife  and  family,  with  whom  you  do 
not  live.  The  sentence  of  the  court  is,  that 
you  be  imprisoned  three  years  at  hard  labour 
in  the  Penitentiary,  and  pay  a  fine  of 
§500. 


RECORDER.  14$ 
(highway  robbePvY— circumstantial  tes= 

TIMONY.) 

JOHN  CANTON  and  CHARLES  RED- 
DING'S  CASE. 

Maxwell,  Counsel  for  the  prosecution. 
Gardenier  and  Wilson,  Counsel  for  the 
prisoTiers. 

The  common  rules,  in  relation  to  circumstantial 
testimony,  are  obligatory  on  juries,  noiwith- 
standin?  the  fallibility  of  such  testimony,  in  ex- 
ireme  cases^  may  be  shown  from  theoretical 
writers. 

The  jury,  in  rendering  a  verdict,  declare 
the  result  of  their  convictiori  from  the  evi- 
dence ;  they  do  not  swear  that  the  facta, 
upon  which  such  result  is  founded,  are  true* 

The  prisoners  were  indicted  for  a  highway 
robbery,  comD)itted  on  Thomas  L.  Ogden, 
on  the  2d  day  of  August  last.  The  property, 
which  the  prisoners  were  charged  of  taking 
from  Ogden,  was  a  gold  watch  and  a  pocket 
book. 

It  appeared  in  evidence,  from  the  re* 
^  lation  of  Ogden,  that,  on  the  evening  of 
j  the  day  laid  in  the  indictment,  between  the! 
I  hours  of  eight  and  nine,  he  was  returning  to 
;  this  city  from  the  country,  in  a  chair  with 
j  his  lady  ;    and,    in   the  Third  Avenue, 
I  about  half  a  mile  from   Stuv  Vesant-street, 
while  his  horse  was  on  a  smart  trot,  he  ob- 
served two  men  in  the  middle  of  the  road 
before  him,  one  of  whom,  as  the  horse  ad- 
vanced   towards  him,  staggered  in  such 
manner  as  turned  the  horse  a  little  out  of  his 
track. 

One  of  these  men  then  seized  the  horse 
by  the  bridle,  and  ran  him  backwards,  so 
ibat  the  wheels  of  the  carriaj^e  were  in  the 
dilch,  when  the  other  came  up  and  demand- 
ed the  watch  of  Ogden,  and  bis  pocket  book. 
He  told  them  they  had  better  be  off;  for  that 
some  other  gentlemen  were  but  just  behind^ 
This  did  not  intimidate  them  in  the  least  ; 
and  Ogden,  seeing  no  person  near,  to  whom 
he  could  call  for  assistance,  except  one  ai  a 
little  distance,  who  appeared  to  be  a  confe 
derate  of  the  robbers,  delivered  up  his  poc- 
ket book,  which  contained  some  papers,  but 
little  money. 

The  robber  then  demanded  his  watch, 
which  Ogden  at  first  refused  to  deliver  :  but 
his  lady  being  much  intimidated,  and  the 
robber  presenting  two  pistols  to  his  breast, 
threatening,  at  the  same  time,  to  take  ki$ 
^  13 
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life  if  he  did  not  comply,  Ogden  at  length  de- 
livered tiie  walch,  and  they  went  off. 

The  Tvalch  was  a  plain  t^oUl  watch,  and 
capped,  and  the  chain  uas  tuisled.  The 
pocket  book  was  made  of  Kus.*:^ia  leather, 
with  a  steel  clasp;  and,  on  opening  the 
pocket  hook,  ti)e  name,  "  T.  L.  Ogden,''' 
primed  ■with  a  pcn^  first  presented  itselt". 

The  meii  who  committed  the  robbery 
were  dressed  in  blue  jackets  and  while 
trowsers  ;  and,  though  the  witness  could  not 
swear  the  prisoners  at  the  bar  were  the  men, 
yet  their  general  appearance  corresponded 
with  the  idea  lie  had  formed  of  the  robbers. 

'i'hoiiiHS  Cornell,  one  of  the  marshals, 
here  proved,  that  a  watch  key^  which  he 
produced,  was  handed  to  the  witness,  in 
this  hall,  by  Lucy  Wetherby  ;  and  Ogden 
stated,  that  this  key  was  attached  to  the 
watch,  of  which  he  was  robbed,  to  the  besi 
of  his  knowledge  and  belief;  though  he 
would  not  be  positive. 

Lucy  Welherby,  living  in  Broome-i^treet, 
near  the  East  river,  proved  that  the  prison 
ers  came  to  the  cook-.>>hup  kept  by  her,  and 
purchased  something  to  eat  and  drink,  and 
Keddmg  gave  her  the  same  key.  In  about 
half  an  hour  after  this,  i  Ja)  s,  with  others,  ar- 
rested the  prisoners  in  or  near  her  house, 
which  they  searched.  She  denied  that 
they  left  any  property  at  her  house  : 
but,  after  the  search,  the  officers  brought 
her  to  the  police  office,  wh?re  she  de- 
livered the  key  to  Cornell,  as  above 
stated, 

Jacob  Hays  testified,  that  Ogden  having 
applied  to  him,  and  related  the  circuin 
stances  of  the  robbery,  the  same  night  it  oc- 
curred, the  witness  went  in  pursuit  of  the 
robbers  ;  and  the  next  day,  at  nine  in  the 
morning,  he  heard  of  the  prisoners.  He 
went  to  the  house  of  George  Baldwin,  in 
Lombardy-street,  and  receiv  J  informalion  ; 
and  on  the  9th  of  August  found,  at  the  same 
place,  two  trunks,  one  of  which  belonged  to 
Redding,  and  the  other  to  Canton.  Redding, 
having,  probably,  had  some  intimation  or 
suspicion  that  he  was  in  danger,  had  previ- 
ously broke  open  one  of  these  trunks  and  de- 
parted. The  other  trunk  was  broke  open 
by  Hays,  who  found  in  each  trunk  holsters 
for  pistols,  and  in  one,  or  both,  blue  jackets 
and  light  coloured  pantaloons. 

Hays  then  went,  in  company  with  Bald- 
win, John  M'Kibbon,  and  a  man  by  the 
name  of  Winsbip,  to  the  bouse  of  Lucy 


Wetherby,  where  they  found  Canton  at 
breakfast.  He  had  a  bundle,  which,  on  ex- 
-imination,  was  found  to  contain  t"(>  braces 
of  small  brass-barrelled  pistols.,  whirh  the 
Holsters,  found  in  the  trunks,  fitted.  All  these 
were  produced  on  the  trial. 

Canton  was  seized  :  and  a  watch  bavins 
been  set  (or  Redding,  he  came  in  sight  in  a 
>horl  time;  and  when  Winship  was  making 
towards  him  he  tied.  Being  pursued  by 
Winship  he  was  a|'prehended  ;  and  on 
searching  him,  a  number  of  pistol  bullets 
were  found  in  his  pocket. 

It  appeared,  from  the  testimony  of  Bald- 
win, that  the  [jfisoners  came  to  his  house  for 
board  on  the  2Gth  of  July.  They  were 
not  regular  boarders,  and  were  out  much  in 
the  night. 

'1  be  several  examinations  of  the  prisoners 
were  read,  wherein  they  denied  giving  the 

1  key  of  the  watch  to  Mrs.  Wetherby,  but 
the  account  which  they  gave  of  themselves 

I  was  very  unfavourable.  Canton  came  from 
the  southward,  met  Redding,  and  they  both 
came  together  to  this  city,  without  any  spe- 

;  citic  object. 

{     George  Henry,  a  prisoner  from  the  peni- 
tentiary, where  he  was  in  confinement  as  a 
vagrant,  on  bein?  sworn,  stated,  that  he  had 
i  known  Cantoi).  by  the  name  of  John  Oaks, 
and  Redding,   by    the   name  of  George 
;  Hicks.    He  saw  liiem,  at  the  house  of  Van 
}  Everen,  at  Corlaer's  Hook,  have  a  double- 
cased  gold  watch,  with  a  twisted  chain,  and 
j  a  small  pocket  book,  which,  on  opening, 
I  the  name  "  T.  L.  Ogden''  was  discovered 
by  him,  printed  with  a  pen.  The  pocket  book 
bad  a  steel  clasp,  out  of  order.  They  discours- 
ed with  Van  Evercn  and  the  witness,  and  said 
they  had  obtained  the  watch  from  a  gentleman 
on  the  Third  Avenue,  who  was  in  a  carriage 
with  a  lady  ;  that  he  fought  like  a  hero,  but 
his  lady  was  frightened,  and  desired  him  to 
give  it  up,  which  he  did.    They  further 
said,  that  they  talked  Irish  to  the  gentleman, 
Ogden,  in  his  testimony,  said,  that  the  im- 
pression made  on  his  mind  at  the  time  of  the 
robbery  was,    that  they  were  Irishmen; 
but  is  unable  now  to  state  that  this  impres- 
sion was  founded  on  the  jpeculiarity  of  the 
language  of  the  robbers. 

The  prisoners  told  Henry,  the  witness, 
that  they  were  going  to  the  house  of  Bald- 
win the  next  morning. 
,     It  was  clearly  proved  that  this  witness, 
'  having  been  confined  in  the  penitentiary; 


CITY-HALL  RECORDER. 


gave  the  sane  account  of  this  conversation 
with  the  prisoners,  to  one  of  the  keepers  of 
that  prison,  and  afterwards  to  Hays,  without 
having,  previousij,  had  any  communication 
with  any  person  cognizant  of  the  facts.  In- 
deed, Ogden  stated,  that  several  circum- 
stances related  by  this  witness,  which  were 
true,  he,  Ogden,  had  not  divulged  to  any 
person,  before  the  time  they  had  been  rela- 
ted by  Henry. 

After  the  evidence  closed,  Gardenier  com- 
menced reading  to  the  jury  several  cases 
from  Phillips'  Law  of  Evidence,  under  the 
head  of  "  presumptive  proof."  One  of 
these  cases  is  of  ihis  nature  : 

A  gentleman  travelling  to  Hull,  in  Eng- 
land, just  after  dark,  was  robbed  of  a  purse 
contaming  just  twenty  guineas,  which  were 
marked.  He  rode  about  two  miles  further, 
and  put  up  at  an  inn  kept  by  James  Bruimel, 
and  gave  an  account  of  his  having  been 
robbed  of  the  marked  guineas^  to  the  persons 
in  the  kitchen. 

After  supper  the  landlord  came  to  him, 
and  after  the  usual  compliments,  told 
him,  among  other  things,  that  he  had  a 
waiter  named  John  Jennings,  whose  conduct 
lately  wai!  very  suspicious  :  that  a  long  time 
betore  dark,  he,  the  landlord,  had  sent  Jen-  : 
nings  out  to  change  a  guinea,  and  he  had,  ^ 
but  a  short  time  before,  returned  with  a 
guinea  which  was  rru-rke.dy  and  not  the  same  ' 
one  which  had  been  given  to  him  for  the 
purpose  of  changing.  That  he  the  landlord 
had  paid  away  the  marked  guinea,  to  a  per- 
son to  whom  he  owed  a  small  bill.  Sus- 
picions were  excited  against  Jennings,  who 
had  gone  to  bed  :  his  clothes  were  examined, 
and  a  purse  found  in  his  pocket,  containing 
nineteen  marked  guineas. 

He    was   apprehended,    confined    and  | 
brought  to  trial.    The  gentleman  proved  j 
the  robbery,  and  identified  the  guineas  found 
on  Jennings.    Brunnel  swore  to  the  facts' 
above  related  to  his  guest ;  and  the  gentle- 
nrinn  to  whom  Brunnel  alleged  the  marked 
guinea  was  paid,  produced  the  guinea,  and 
confirmed  his  testimony.    Jennings  was  ex- 
ecuted, continuing  to  the  last  to  declare  his 
innocence.     The  truth   (says  the  case) 
came  to  light. 

Brunnel  afterwards  committed  a  robbery, 
for  which  he  was  sentenced  to  be  executed. 
Through  remorse,  he  confessed  that  he  com- 
mitted the  robbery,  and  arrived  home  before 
the  gentleman.  When  he  heard  the  story 
from  those  in  the  kitchen  concerning  the 


I  marked  guineas,  he  was  thunderstruck :  he 
had  paid  one  away.  This  might  lead  to  his 
I  detection.  He  revolved  the  matter  in  his 
mind,  and  fell  upon  the  expedient  to  sacri- 
fice Jennings  to  save  himself.  He  went, 
while  Jennings  was  asleep,  and  put  the  nine- 
teen guineas  in  bis  pocket.*  (Phillips'  Ev. 
Appendix,  p.  65,  and  post.) 

The  counsel,  after  reading  several  of  these 
cases,  and  expatiating  on  the  danger  of  rely- 

*  The  work  trom  which  the  above  case  is  ex- 
tracted, as  a  book  of  authority,  stands  unrivalled  ; 
and  is,  perhaps,  superior  to  any  other  treatise  oa 
the  Law  of  Evidence.  But  in  the  latter  part  of 
his  work,  the  author  has  presented  his  readers 
with  an  Essay  on  the  Theory  of  presumptive 
proof,"  wherein  he  lays  down  a  variety  of  rules 
for  directing  juries  in  cases  depending  on  circum- 
stantial testimony.  And,  at  the  end  of  his  essay, 
he  has  drawn  together  eleven  cases,  of  the  same 
nature  as  that  which  we  have  abridged  from  his 
work. 

It  appears  to  he  the  sole  object  of  this  essay,  to 
show  that  the  plain,  practical  rules,  by  which 
courts  have  been  governed  in  cases  dependine;  on 
circumstantial  evidence,  are  objectionable;  and 
the  greater  part  of  his  rules  are  too  subtle  and  re- 
fined for  the  comprehension  of  common  jurors. 

This  essay,  and  those  cases,  may  alford  amuse- 
ment to  men  of  speculative  minds  ;  but,  for  prac- 
tical purpo>e3,  the  work  of  the  author  would  be 
much  more  valuable  without  this  "  Theory  of  pre- 
sumptive proof." 

What  is  the  object  of  introducing  those  cases, 
but  to  show  that  circumstantial  proof  cannot,  with 
safety,  be  relied  on  by  a  jury  f  For  it  would  have 
oeen  to  no  purpose  to  have  produced  a  great  nuin- 
ber  of  particular  cases  of  this  description,  as  the 
author  has  done,  unless  his  object  were  to  establish 
some  general  conclusion 

Might  he  not,  by  ransacking  the  English  an- 
nals, or  the  reports  of  adjudicated  cases,  from  the 
time  of  William  the  Conqueror,  have  selected 
eleven  cases  in  which  verdicts  had  been  rendered 
on  diVec/ proo/*,  independent  of  circumstances,  but 
in  which  the  witness  or  witnesses,  swearing  to  the 
facts,  were  guilty  of  the  foulest  perjury  If  so, 
might  he  not  have  written  a  theory  of  positive  proof y 
and  have  produced  these  cases  to  show  its  fallibi- 
lity, with  as  much  propriety  as  the  essay  now  un- 
der consideration  ?  And  yet,  surh  a  conclusion, 
founded  on  such  premises,  would  have  been  utter- 
ly absurd. 

Examine  the  first  case  which  the  author  has 
produced,  above  abridged  from  his  woiic,  and  we 
find  it  does  not  support  his  theory  :  the  jury  who 
found  Jennings  guilty  were  not  deceived  by  the  rtr- 
cumstances^  but  by  the  perjury  of  Brunnel.  The 
most  prominent  circumstance  in  the  case,  that  the 
marked  guineas  were  found  on  Jennings,  was 
strictly  true. 

This  subject  might  be  further  pursued,  but  our 
limits  forbid.  Suffice  it  to  say,  that  within  the  last 
twenty-five  years,  the  world  has  been  deluged  with 
•new  theories  and  new  doctrines ;  but  it  is  to  be 
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ingon  circumstantial  testimony,  proceeded  to 
state  to  the  jury,  tlirit  the  testimoriy  of  Henry 
was  not  entitled  to  credit ;  inasmuch  as,  from 
his  own  relation,  he  was  infamous  and  cor- 
rupt. The  jury,  before  they  couhl  find  the- 
prisoners  guilty,  must  join  fheir  oaths  with 
that  of  Henry,  and  swear  that  the  testimony 
fjiven  by  him  is  true:  they  must  swear  tliat 
the  prisoners  are  i^uilty. 

After  the  argument  of  Wilson  and  that  of 
Maxwell,  his  honour  the  mayor,  in  his  charge 
to  the  jury,  said,  that  Henry  stood  in  the  ligiH 
of  an  approver;  whose  testimony,  standing 
alone,  not  fortilied  by  the  testimony  of  other 
witnesses,  or  the  circumstances  of  the  case, 
would  be  insufficient  to  pr(»duce  a  convic- 
tion. But,  should  the  jury  believe,  from 
the  testimony  of  the  other  witnesses,  and  troin 
the  circumstances  of  the  case,  that  the  tcsti 
mony  of  Henry  is  fortified  sutliciently,  and 
that  what  he  says  is  true,  the  prisoners 
ought  to  be  found  guilty. 

It  had  frequently  been  urged  in  this  court 
by  counsel,  and  his  honour  now  took  occa- 
sion to  mention  it,  that  tlie  jury  in  render- 
ing a  verdict,  szccar  that  the  prisoner  is 
guilty  or  not  guilty.  The  jury  swear  to 
no  such  thing  :  they  declare,  in  rendering 
a  verdict,  the  result  of  the  conviction  of  their 
minds,  from  the  evidence  produced  ;  having  j 
previously  sworn  to  give  a  true  verdict,  ac-  I 
cording  to  the  evidence. 

The  cases  read  by  the  counsel  for  the  pri- 
soners, were  extren)e  cases ;  and  such  as 
do  not  exist  in  one  case  in,  perhaps,  a  thou- 
sand. The  plain,  practical  rules  of  evi-  • 
dence,  which  had  been  established  for  ages,  | 
ought  not  to  be  shaken  by  any  collection  of  ' 
cases  in  the  works  of  theoretical  writers.  ! 
Such  cases,  too,  may  be  inserted  for  the  pur-  ; 
pose  of  inducing  the  greater  cautioji  injuries;  ; 
but,  if  employed  for  any  other  purpose,  ; 
their  application  to  the  generality  of  case«,  , 
depending  on  circumstanlial  testimony,  is  | 
dangerous  in  the  extreme.  Perhaps  the  de-  | 
termination  of  one  half  of  the  cases  tried  in  ! 
our  courts,  depends  on  a  combination  ot  j 
circumstances;  and  to  apply  extreme  cases  | 
in  such  determination,  would  be  sapping  | 
some  of  the  most  salutary  rules  known  j 
to  our  law.    All  human  testimony  is  fallible ; 


hoped,  that  our  judges,  Avhile  sitting  to  decide  on 
the  property  and  liberty  of  their  lellow  citizens, 
^vill  discard  loose  and  specious  speculations,  and 
strictly  adhere  to  those  ruler,  founded  od  the  wis- 
dom and  experience  of  ages. 


but  juries  in  their  decihions  must  rely  on 
such  testimony. 

After  the  charge  of  the  court,  the  jury 
found  the  prisoners  guiltv  ;  and,  on  the  last 
day  of  the  term,  thi^y  were  sentenced  to 
the  Slate  Prison  for  life. 

The  Summary  for  this  term  will  be  found 
in  the  October  iiumh(;r. 

SUMMARY  FOR  AUGUST  TERM. 

(forgery.) 
John  Ahrams^  jun.  was  indicted,  tried, 
arid  found  guilty  of  this  offence,  in  uttering 
and  havmg  in  possession  counterfeit  bank 
bills,  with  an  intention  of  passing  tliem. 

Thomas  Morrison,  was  convicted  of  the 
forgery  of  an  order  on  Robert  Nelson. 
Their  sentences  were  suspended. 
Richard  Harper^  was  convicted  of  forg- 
ing, uttering,  and  having  in  his  posses<iou 
b;ii;k  bills,  with  an  intention  of  passing  them. 

He  was  sentenced  to  the  State  Prison  five 
;  years. 

((.HAND  LARCENY.) 

I  Dav-il  (Jautier  and  Joseph  Hopper ,  for 
j  slealmg  the  goods  of  William  V  an  Antwerp  ; 
I  John  JV.  Selhj,  for  stealing  thj  goods  of 
j  Sarah  Perrin  ; 

Sa.nuel  IVilliams  Sind  William  Butler,  alias 
I  Ray,  for  breaking  open  the  clothing  store  of 
William  S.  Ireland,  and  stealing  his  goods  ; 

diaries  Smith  and  Kathaniel  Dykes,  for 
stealing  the  goods  of  Hugh  Davis  ;  and 

Peter  Henry,  convicted  by  confession  of 
:  steaiir)^  the  goods  of  John  Folmarand  John 
j  L.  Dubois,  were  each  indicted  and  found 
'  guilty  of  this  offence  ;  and  the  three  first 
i  named  were  sentenced  to  the  State  Prison 
;  for  three  years  and  a  day  each,  the  fourth, 
:  fiftii,  and  eighth,  above  named,  for  five 
I  years  each,  and  the  sixth  and  seventh  for 
I  seven  years  each. 
I  (petit  larceny.) 

I  Robert  H.  Leonard,  John  Lyons,  John 
!  Chambers,  John  Howard^  Mary  Turner, 
j  Chester  Maine,  Hannah  Consalyea,  John 
I  Matthias,  Sarah  Williams,  Mary  Xichols^ 
I  Samuel  Britton,  Samuel  Wilkinson,  arul 
j  Richard  Hunt,  were  each  convicted  of  this 
ofi'ence,  and  the  first  named  was  sentenced 
to  the  penitentiary  three  years,  the  second 
two  years,  the  eight  following  for  nine 
months  each,  Britton  was  fined  six  cents, 
the  sentence  of  Hunt  was  suspended,  and 
the  others  were  seotenced  for  shorter  pe- 
riods of  time. 
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AT  a  COURT  of  CHANCERY,  holden 
in  and  for  the  State  of  New-York,  at 
the  Chancellor's  dwelling-house,  in  the 
City  of  Albany,  on  the  twenty-fourth 
day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seven- 
teen— 

PRESENT, 

The  Honourable 

JAMES  KENT,  Chancellor, 

Moss  Kent,  Register, 


(foreclosure  NOTICE  MONTHS    IN  A 

STATUTE.) 

WILLIAM  STACKHOUSE,  Heir  at  Larc 
o/ JAMES  STACKHOUSE,  V.  ISAAC 
HALSEY. 

John  W.  Wyman,  Counsel  for  Complain- 
ant. 

Hugh  Maxwell,  Counsel  for  Defendant. 

The  six  moidli^"  contained  in  the  sixth  section  of 
the  "Act  concerning  Mortgages,"*  (1  Vol.  R.  L. 
p.  374 )  mean  lunar  months. 

Where  the  common  law  hath  defined  and  affixed 
a  precise  meaning  to  a  particular  term  used  in 
any  act;  and  no  positive  statute  exists  altering  | 
or  controlling  such  meaning,  such  term  will  be 
expounded  accordingto  the  doctrineof  the  com- 
mon law. 

A  bill  was  filed  by  the  complainant  to  j 
redeem  a  lot  of  land  situated  in  the  city 
of  New- York,  mortgaged  by  his  ancestor, 
on  the  29th  day  of  October,"  1808. 

The  facts  stated  in  the  bill  were,  that 
on  the  day  above  mentioned,  the  ancestor 
mortgaged  the  premises  in  question  to  the 
defendant,  and  afterwards  died.    On  the 


The  statute,  in  this  section,  prescribes  the 
mode  of  foreclosure  of  a  mortgage  containing  a 
power  of  sale,  and,  among  otherthings,  directs  ti>at 
"  every  such  sale  shall  be  at  public  auction  or  ven- 
due, and  public  notice  shall  be  given  thereof  by 
advertisements,  one  copy  thereof  to  be  inserted  and 
continued,  at  least  once  a  week,  for  six  successive 
months  previous  to  the  sale,  in  one  of  the  newspa- 
pers published  in  the  county  where  the  mortgaged 
premises  lie;  '  ^^^^ 


17th  day  of  February,  1813,  the  defend- 
ant proceeded  to  foreclose  the  mortgage, 
and  on  the  following  day  caused  an  ad- 
vertisement, giving  notice  of  the  sale  of 
the  mortgaged  premises,  on  the  7th  day 
of  August  following,  at  the  TontineCoffee- 
House,  in  the  city  of  New- York,  to  be  in- 
I  serted  in  one  of  the  public  newspapers 
j  printed  in  the  said  city.     This  advertise- 
;  ment  was  continued  to  be  inserted  in  such 
i  paper,  from  the  said  18th  day  of  Februa- 
I  ry,  once  each  week,  successively,  until 
!  the  said  7th   day  of  August  following ; 
i  being  inserted  in  the  said  paper  twenty- 
!  five  times.     On  the  day  last  mentioned 
j  the  sale  took  place,  and  the  premises  were 
I  struck  off  to  the  highest  bidder,  for  the 
!  benefit  of  the  mortgagee,  who  soon  after 
'  executed  a  deed  of  the  premises,  pursuant 
to  the  statute,  to  the  purchaser,  who  si- 
multaneously executed  an  assignment  of 
i  the  same  deed  to  the  mortgagee,  the  de- 
I  fondant,  who  went  into  possession. 

The  bill  further  alleges,  that  the  fore- 
going sale  of  the  mortgaged  premises  was 
!  irregular  and  void,  inasmuch  as  the  no- 
tice for  such  sale  was  not  "  inserted  and 
I  continued  once  a  week  for  six  successive 
.  months''  in  the  paper,  pursuant  to  the 
j  statute  in  such  case  made  and  provided. 
I     The  above  facts  were  substantially  ad- 
I  mitted  in  the  ansAver,*  and  the  following 
question  was  submitted  to  his  honour  the 
Chancellor  for  decision,  arising  from  the 
bill  and  answer,  to  wit :    Whether  the 
term,  six  months,  mentioned  in  the  sixth  sec- 
tion of  the  "Act  concerning  Mortgages," 
meant  lunar  or  calendar  months,  accord- 
ing to  tlie  legal  construction  of  that  act  ? 

Maxxvell.  The  common  law  authori- 
ties define  the  term  months,  in  a  statute 


*  It  is  probable  tliat  there  was  some  particular 
reason  for  this  course  taken  by  the  counsel  for  the 
defendant,  with  w  hich  we  are  unacquainted.  For, 
unless  there  were  other  facts  in  this  case,  we  should 
suppose  that  a  demuiTer  to  the  bill  Avould  have 
been  the  most  regular  course.  But,  at  any  rate^ 
the  aljove  seems  to  be  the  only  question  presented 
to  the  court  for  d^ci'^ion. 
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not  otherwise  expressing  tlyem,  as  lunar  i 
months  ;  and  there  is  no  authority  or  dicta 
to  the  contrary.  In  .support  r)t'thi.s  posi- 
tion, I  cite  to  the  court  the  followins;  au- 
thorities :  lln«t.  G74.  WoodsMn?*t.  250.  : 
'2  Black.  Com.  Turk.  Ed.  Ml.  n.  6  Durn. 
&  East,  224.  1  Johns.  Cas.  99.  7  Johns. 
Kcp.  217. 

The  construction  wliich  the  coiirls  in 
Enojand  have  unif'orntty  put  upon  the 
word  month?*,  in  a  statute  not  distini^uish- 
insjthem,  is  in  conformity  with  the  defmi- 
lioii  at  common  law.  In  the  case  cited 
from  Dupnfonl  ;md  East,  Lord  Kenyon 
■says,  that  this  rule  has  been  determined 
feo  loni^and  so  frequetitly,  that  it  ou;^ht  not 
sigain  to  be  brought  in  question  :  and 
Grose,  Justice,  in  the  same  case,  on  the 
question  whether //ion^/>5,  in  an  art  of  par- 
lian>ent,  meant  lunar  or  calemlar  months,  i 
says,  that  we  oui^ht  not  now  to  raise  tlie 
least  doubt.  In  that  case  it  was  expressly 
decided,  that  "  when  the  word  month  is 
used  in  a  statute  uithout  the  addition  of 
calendar,  or  any  other  words  to  show  that 
the  legislature  intended  calendar,  it  is  un- 
tlerstood  to  mean  a  lunar  monih.''^ 

It  will  be  found  that  our  own  authori- 
ties, as  far  as  they  extend,  support  this 
rule  of  constntction.  In  the  case  cited 
from  Johnson's  Reports,  p.  21 7.,  the  notice 
for  the  sale  ol'  the  mortgaged  premises  is 
fitated  as  bearing  dute  on  the  17th  day  of 
February,  ISOG,  (not  mentioning  when  it 
was  inserted  in  the  gazette,;  acd  the  Re- 
port informs  us  that  the  six  months  ex- 
pired on  the  7th  day  of  August  following. 
The  sale  took  place  on  the  12th  of  the 
sainc  month.  By  referring  to  the  ficts  in 
this  case,  it  will  be  found  that  the  time 
of  insertion  in  the  gazette  was  more  than 
six  lunar  months  :  and  in  t^  e  case  Li-t 
mentioned,  cited  from  Johnson,  computing 
the  time  from  the  17th  day  of  February 
until  the  12th  of  August,  Avhen  the  sale 
took  place,  we  cannot  make  out  six  calen- 
dar months. 

The  object  of  the  application  to  the 
court  in  this  case  was,  to  set  aside  the 
deed  of  conveyance  under  the  sale,  as  be- 
ing irregular  and  void  :  but  the  want  of 
regular  notice,  by  insertion  in  the  gazette 
six  calendar  months,  if  tenable,  so  obvious 
on  the  face  of  the  proceedings,  is  not  even 
taken  by  the  counsel.  This  is,  therefore, 
as  strong  a  case  in  support  of  our  argu- 


ment ;ls  if  the  question  had  been  directly 
decided. 

Rut  the  supreme  court,  in  the  case  ci- 
ted from  1  John<.  Cas.  p.  99.,  expressly 
say  :  "  /?i  general,  the  period  of  a  month 
is  construed  to  mean  a  lunar  month,  unless 
it  is  otherrcise  expressed.'''*  Is  not  this 
adopting  the  construction  given  to  the 
word  months  in  a  statute,  by  the  English 
jiidges  and  elementary  writer?  ? 

It  may  be  urged  in  this  case,  by  the 
coun-el  for  the  rom|»lainant,  that  rommon 
usai^e  hath  athxed  a  meaning  to  the  term 
six  months,  which  must  have  entered  into 
the  contemplation  of  the  legislature  ir* 
enacting  this  statut/*  ;  that,  in  common 
parlance,  six  months  mean  a  half  year, 
and  tliat,  Jis  the  statute  was  en\rted  for 
the  purpose  of  giving  the  mortgagor  an 
oj)porlunity  of  raising  the  money,  tlie 
mo:*t  favourable  construction  should  be 
given  to  the  statute,  to  promote  his  inte- 
rests. 

But  I  beg  the  court  to  consider,  that 
the  lazi',  and  not  common  usage,  is  to  guide 
us  in  expounding  a  statute  ;  that  the  most 
natural  division  of  time,  is  that  for  which 
we  contend:  for  one  week  is  seven  days, 
and  four  weeks  twenty-eight  days — a  lunar 
month. 

But  I  deny  that  the  statute  was  enacted 
for  the  jmrpose  of  giving  the  mortgagor 
an  o|>poi'tunity  to  raise  the  money  :  its 
object  was,  rather,  to  give  the  mortgagee 
an  opportunity  of  getting  his  money  by 
the  sale  of  the  premises,  which  had  be- 
come forfeited  by  the  breach  of  the  con- 
dition in  the  mortg;tge  ;  for,  at  law,  on 
the  failure  of  the  condition,  the  estate  of 
the  mortgagee  becomes  absolute.  There 
is  an  equity  of  redemption,  only,  left — a 
creature  of  equity — which,  in  this  case, 
by  the  express  words  of  the  statute,  is 
taken  away  by  foreclosure.  (1  Vol.  R. 
L.  p.  313.  s.  5.) 

If,  in  this  case,  that  foreclosure  has 
been  regular,  which  I  have  endeavoured 
to  prove,  the  bill  of  the  complainant  ought 
to  be  dismissed  with  costs. 

AVyman  contended,  that  the  common 
acceptation  of  the  term  six  months,  justi- 
fied his  construction  of  this  statute  ;  that 
the  practice  in  the  city  of  New- York,  un- 
der the  sixth  section  of  the  statute,  as  far 
as  he  had  been  able  to  learn,  had  been  m 
[conformity  with  such  construction;  that 
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when  a  bill  of  exchange  or  a  promis^orj 
note  was  made  payable  in  six  months,  the 
drawer  had  six  calendar  months  to  pay  the 
money ;  and  that,  on  the  principle  of 
analogy,  the  mort2:agor  ought  to  have  the 
longest  possible  time  to  raise  the  money, 
before  the  equity  of  redemption  was  fore- 
closed. 

Maxwell,  in  reply,  admitted  that  in  tliis 
city,  where  mortgages  were  generally 
foreclosed  in  this  court,  the  practice  had 
been  in  conformity  with  the  construction 
for  which  the  opposit'j  counsel  contend- 
ed ;  but  in  the  country,  where  mortgages 
were  usually  foreclosed  under  the  statute, 
the  general  practice,  as  far  as  the  counsel 
had  been  able  to  learn,  had  been,  to  give 
a  notice  of  six  lunar  months. 

The  doctrine,  founded  on  analogy,  ad- 
vanced by  the  opposite  counsel,  could  not 
be  supported,  inasmuch  as  the  rule  appli- 
cable to  bills  of  exchange  and  promissory 
notes  depended  on  the  laxc  merchant,  and 
not  on  the  principles  of  the  common  law. 

Where  the  common  lavf  hath  clearly 
and  explicitly  defined  a  particular  term — 
where  the  English  authorities  all  coincide 
in  support  of  such  defniition,  and  where 
no  positive  statute  of  our  own  state  exists 
by  Which  such  dcfmition  is  controlled,  it 
would  be  asking  t-  o  much  of  this  court, 
argued  the  counsel,  at  this  day,  to  give  a 
construction  to  this  act  which  would  ope- 
rate to  the  subversion  of  established  prin- 
ciples, and  to  the  destruction  of  titles — 
Qiany  titles  in  this  state,  founded  on  such 
principles.  But  when  we  subjoin  the 
authorities  even  of  our  supreme  court, 
and  find  them,  as  far  as  they  go,  coinciding 
with  the  English  authorities,  I  do  think, 
continued  the  counsel,  that  we  have  fairly 
demonstrated  the  proposition  advanced  on 
our  part. 

Whereupon  his  honour  the  Chancellor,  | 
on  the  day  first  above  mentioned,  decided  | 
the  case  by  the  following  decree  :  j 
This  cause  being  submitted  upon  bill  i 
and  answer,  by  John  W.  Wyman,  Esq.  of' 
counsel  for  plaintiff,  and  Hugh  Maxwell,  | 
Esq.  of  counsel  for  defendant,  and  being 
considered,  it  is  adjudged  and  decreed, 
that,  inasmuch  as  the  six  mo7iths  mentioned 
in  the  act  relative  to  the  sale  of  mortgaged 
premises  mean  lunar  months,  the  bill  is  dis- 
missed with  costs." 

(A  copy)      MOSS  KENT,  Register, 


Justices. 


SUPREME  COURT  of  the  State  of  New- 
York,  holden  at  the  City-Hall  of  the 
City  of  New-York,  on  Friday,  the  31st 
day  of  October  J  of  the  term  of  October, 
1817— 

Before  the  Honourable 

SMITH  THOMPSON,  Oiief  Justice, 
AMBROSE  SPENCER, 
WILLIAM  W.  VAN  NESS, 
JOSEPH  C.  YATES,  and 
JONAS  PL ATT, 

James  Fairlie,  Clerk. 

(forgery  ORDER    FOR    PAYMENT  OF  MO- 
NEY DELIVERY  OF  GOODS.) 

DANIEL  FARRINGTON'S  CASE. 

An  instrument  in  writino:,  directing  or  re(]uesting 
tlie  payment  of  a  specific  sum  in  the  bills  of  (m 
iiulividual,  is  neither  an  order  for  the  paynioit 
of  money,  nor  delivery  of  goods,  v,'itbiu  the  sta- 
tute. (1  Vol.  K.  L.  p.  405.  s.  1.) 

The  prisoner  was  convicted  at  the  last 
court  of  Oyer  and  Terminer,  holden  at 
Poughkeepbie,  in  and  for  the  county  of 
Dutchess,  on  the  25th  of  August,  before 
Mr.  Justice  Van  Ness,  above  named, 
James  Emott  and  Peter  R.  Maison, 
Esquires,  the  two  hist  named,  being  judges 
of  the  court  of  common  pleas.  The  indict- 
ment contained  counts  for  forging,  utter- 
ing, and  having  in  possession,  with  an  in- 
tention to  utter,  an  instrument  in  writing, 
described  in  some  of  the  counts  in  the  in- 
dictment as  an  order  for  the  paijinent  of 
money — in  others,  as  an  order  for  the  de- 
livery of  goods — in  others,  as  an  order  or 
check  for  the  payment  of  Levi  M'-Kcan's 
bills,  and  in  others,  yor  the  payment  of  mo- 
ney, to  zuit,  the  payment  of  M'-Keans  bills, 
with  an  intent  to  defraud  David  B.  Lent. 

The  instrument  set  tbrth  in  the  indict- 
ment was  in  the  following  words  and 
figures  : 

"  Poughkeepsie,  June,  1817. 
"  To  the  cashier  of  Levi  3rKean's  Ex- 
change Office, 
Pay  to  John  Low,  or  bearer,  fifleen 
hundred  dollars  in  N.  Myers'  bills,  or 
yours. 

(Signed)  DAVID  B.  LENT.'' 
The  judgment  in  the  court  below  v/r,s 
suspended,  the  record  of  conviction  re- 
moved into  this  court  by  certiorari,  and 
the  prisoner  was  brought  up  on  a  habeas 
corpus  to  receive  sentence. 

Mr.  Justice  Spencer  delivered  the  opi- 
nion of  the  court,  in  substance,  as  follows  : 


156 


THE  NEW-YORK 


The  prisoner  was  convicted  at  the  \n>l 
court  of  oyer  and  terminer,  in  Dutches*, 
county,  for  forcing,  uttering,  and  liavinc; 
in  possession  with  an  intention  to  utter,  a 
certain  instrument  in  writins:,  described 
in  the  indictment  as  an  order  lor  the  pay- 
ment of  money,  or  for  the  delivery  of 
goods. '  This  instrument  purports  to  he  an 
order,  or  check,  payable  in  N.  Myers'  or 
Levi  M'Kean's  bills,  and,  in  the  opinion  of 
the  court,  is  neither  an  order  for  the  pay- 
ment of  money,  nor  the  delivery  of  goods, 
tinder  the  st.itute. 

The  prisoner  must  be  discharged. 

At  a  COURT  of  GENERAL  SESSIONS 
of  the  Peace,  holden  in  and  for  the  City 
and  County  of  New-York,  at  the  City- 
Hiill  of  the  said  City,  on  Alonday  the  Gth 
day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seven- 
teen— 

PRESENT, 

The  Honourable 
JACOB  RADCLIFF,  Mayor, 
ELDAD  HOLMES,  and  > 
JOSEPH  W.  BRACKETT,  \ 

Hugh  Maxwell,  District  Attorney. 
John  W.  Wyman,  Clerk. 
GRAND  JURORS. 
John  H.  Tallman,  Foreman. 
G.  S.  MuMFORD,       William  Howell, 
Wm.  Bayard,  Jr.     David  G.  Gillies, 
Wm.  Deforest,      John  Clendening, 
Garrit  B.  Abeel,    R.  Cheesborough, 
John  Atkinson,  Jr.  Edmund  Smith, 
J.  F.  Delaplain::,    Stephen  Gould. 
George  Buchanan,  Thos.  C.  Butler, 
Gurdon  Buck,         Thos.  S,  Clarkson. 
John  Clark. 
THOMAS  WIGGINS'  CASE. 
(poison — incitement  to  murder.) 
Maxwell,  Counsel  for  the  prosecution. 
Simons,  Counsel  for  the  prisoner. 
In  a  criminal  prosecution  against  the  husband  for 
inciting  a  third  person  to  administer  a  certain 
deadly  poison  to  his  wife,  with  intent  to  murder 
her,  it  was  held,  that  the  wife  was  a  competent 
witness  on  behalf  of  the  prosecution. 
During  the  last  term,  the  prisoner  was 
indicted  for  a  misdemeanor  at  common 
law  ;  for  that  he,  the  prisoner,  being  a 
wicked  and  evil  disposed  person,  not  hav- 
the  fear  of  God  before  his  eyes,  on  the 
20th  day  of  August,  1817,  at  the  city,  and 
within  the  county   of  New-York,  with 
force  and  armS;  kc.  did  procure  one 


ounce  of  a  certain  noxious  and  deadly  poi- 
son, commonly  called  opi»mj.and  deliver- 
ed the  same  to  one  Mary  Brooklin,  and 
incited,  hired,  and  ])ersuuded  her,  the 
said  Mary,  to  administer  the  said  opium  to 
Klizaheth  Wi^pijis,  the  wife  of  the  nunl 
Tlionui**  Wi;£pr,s,  with  intent  her,  the 
said  Elizabeth  Wiggins,  to  kill,  murder, 
and  destroy,  kc. 

Mary  Brooklin,  on  being  sworn,  testi- 
fied, that  on  Thursday,  the  10th  or  20th 
of  Atlicust  last,  she  went  to  the  house  of 
the  pri>oner  as  a  nurse,  at  the  request  of 
the  wife,  who  had,  a  short  time  l)efore, 
been  confined.  On  the  Saturday  follow- 
in<^,  the  prisoner  a^ked  her  if  she  ( ould 
keep  a  secret  I  and,  after  some  further 
conversation,  said  that  he  w:is  ;:oin^  away 
on  Sunday  morning,  when  he  should  leave 
the  house  a  wreck.  He  offered  tlie  wit- 
ness a  silk  gown,  belonging  to  his  wife,  if 
she  would  consent  to  go  with  him. 

Being  affriL'^hted  at  his  strange  manner, 
she  consented.  The  prisoner,  after  this, 
quarrelled  with  his  wife,  and  ahuscd  her 
very  much.  lie  gave  the  witness  a  pa- 
per containing  the  opium,  and  directed 
her  to  put  it  into  the  tea  which  the  wit- 
ness was  preparing  for  the  wife,  and  to 
give  it  to  her  and  the  children  to  put 
them  asleep.  Tlie  witness  told  him  she 
would  do  it,  ])ut  kept  the  opium  ;  and  the 
prisoner  finding  that  she  had  not  fuHiiled 
her  promise,  accused  her,  with  many  bit- 
ter curses,  telling  her  that  if  she  did  not 
administer  it  as  he  had  directed,  he  would 
murder  her.  The  witness  had  spoken  tO 
the  wife  several  times  before  on  the  sub- 
ject of  his  conduct,  stating  that  she,  the 
witness,  must  leave  the  house,  us  she  was 
afraid  of  her  life. 

In  about  an  hour  after  this  last  threat, 
she  disclosed  the  whole  matter,  from  the 
beginning,  to  the  wife,  who  was  astonish- 
ed at  his  villany. 

The  opium  was  produced ;  and  Dr. 
Rosewell  Graves,  on  being  s^;orn,  testi- 
tied  that  it  was  pure  opium  ;  and  one 
eighth  part  of  the  quantity  would  inevita- 
bly^ produce  death. 

Elizabeth  Wiggins  was  here  cnl'ed  as 
a  witness  on  behalf  of  the  prosecution. 

Her  testimony  was  objected  to,  on  the 
ground  thnt  the  wife  was  not  a  competent 
v.ilness  against  the  husband,  except  in  a 
•case  where  he  had  inflicted  a  personal  hi- 
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jury  upon  her  ;  and  even  then  the  testi- 
mony was  received  from  the  necessity  of 
the  case. 

Maxwell  contended,  that  the  reason 
was  much  stronger  where  the  life  of  the 
wife  had  been  endangered,  than  when  a 
mere  personal  injury  had  been  inflicted 
on  her.  In  support  of  his  argument,  Hhe 
counsel  cited  Philhpps  on  Evid.  p.  67. 

The  court  decided  that  the  wife  was  a 
competent  witness.  The  general  rule  of 
evidence  was,  that  the  wife  could  not  be 
a  witness  for  or  against  her  husband  ;  but 
in  case  of  a  personal  injury  inflicted  on 
her,  from  the  necessity  of  the  case,  she 
was  a  competent  witness.  The  reason  of 
the  rule  applied  with  much  greater  force 
in  a  case  where  her  life  had  been  endan- 
gered by  the  husband. 

The  wife,  on  being  sworn,  confirmed 
the  testimony  of  Mary  Brooklin  in  every 
particular  stated  by  that  witness,  as  hav- 
ing come  to  the  knowledge  of  the  wife. 
She  also  proved  his  habitual  brutality  to- 
wards her  ;  and  that  a  short  time  before 
the  disclosure  made  by  Brooklin,  he  had 
threatened  to  murder  her,  the  witness. 

The  court  charged  the  jury,  that,  if 
they  believed  the  testimony,  it  would  be 
their  duty  to  find  the  prisoner  guilty. 

He  was  immediately  found  guilty  ;  and 
on  the  last  day  of  the  term,  after  a  most 
impressive  address  from  the  court,  on  the 
enormity  of  his  conduct,  he  was  sentenced 
to  the  Penitentiary  three  years,  and  to 
pay  a  fine  of  gSOO  ;  and  after  his  term  of 
imprisonment  had  expired,  to  give  secu- 
rity in  the  sum  of  ^,1,000  himself,  and 
two  others,  in  the  sum  of  ^poOO  each,  to 
keep  the  peace  for  two  years,  and  espe- 
cially towards  Elizabeth  Wiggins. 

Prisoner.  "  I  wish  to  God  I  had  never 
seen  the  United  States  of  America  I" 


(grand  larceny  BREACH  OF  TRUST.) 

AUGUSTUS  M.  STONE'S  CASE. 
Maxwell  k,  Gardenier,  Counsel  for  the 

prosecution. 
Price,  Counsel  for  the  prisoner. 
Where  a  hostler,  having  charge  of  a  horse,  is  sent 
by  the  owner's  agent  with'the  horse  to  a  i.iaii 
at  a  distance,  who  had  entered  into  a  negotia- 
tion for  the  purchase  of  the  horse  with  the 
agent,  and  such  hostler,  having  no  authority  to 
sell  the  horse  or  receive  the  money,  nevertheless 
receives  a  check,  draws  the  money,  and  con- 
verts it  to  his  own  me.  it  was  left  lo'the  jury  to 
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judge,  from  all  the  circumstances  in  the  case, 
whether,  at  the  time  the  prisoner  took  such 
horse  from  the  agent,  he  intended  to  convert  the 
avails  thereof  to  his  own  use. 
It  seems  that  such  fraudulent  intent  must  exist  in_ 
the  mind  at  the  time  of  taking  the  horse,  to 
ixnder  such  taking  felonious;  nor  will  any  sub- 
sequent evil  intent  render  the  taking  felonious. 

The  prisoner  was  indicted  for  grand 
larceny,  in  steaUng  a  horse  of  the  value 
of  ^;300,  the  property  of  Edward  O.  Holley. 

It  appeared  in  evidence,  that  in  the  lat- 
ter part  of  August  last,  Holley  left  Hudson 
with  several  horses,  among  which  was  the 
one  laid  in  the  indictment,  and  brought 
them  to  the  city  of  New- York  for  sale. 
The  prisoner  had  been  engaged  as  a  host- 
ler to  feed  and  drive  them,  and  accompa- 
nied the  owner  from  Hudson. 

Holley  left  the  horses  in  care  of  Tho- 
mas B.  Gates,  as  an  agent,  to  sell  and  dis- 
pose of  them  to  the  best  advantage  ;  and 
the  prisoner  still  continued  his  care  of  the 
horses,  while  the  owner  returned  to  Hud- 
son. It  appeared,  however,  that  before 
the  owner  left  New-York  a  negotiation 
had  been  entered  into  for  the  purchase  of 
the  horse  laid  in  the  indictment,  to  one 
Jansey,  a  gentleman  residing  about  six 
miles  from  the  city,  and  Holley  had  sent 
the  horse  by  the  prisoner  to  the  house  of 
Jansey,  with  word  that  he  might  have  the 
creature  for  §350.  Holley,  however,  had 
expressly  directed  the  prisoner  not  to  de- 
liver the  horse  or  receive  the  money  ; 
and  it  clearly  appeared,  that  he  never  re- 
ceived any  authority  of  that  nature  from 
the  owner. 

After  the  return  of  Holley  to  Hudson, 
the  negotiation  for  the  purchase  of  the 
horse  by  Jansey  still  continued  between 
his  agents  and  Gates  ;  and  on  the  day  laid 
in  the  indictment,  Herman  Thorn,  a  son- 
in-law  of  Jansey,  came  to  Gates  to  nego- 
tiate concerning  the  horse,  and  the  pri- 
soner was  present.  Thorn  said  that  he 
thought  g270  was  sufficient,  but  did  not 
think  the  excess  which  Gates  oft'ered  to 
sell  the  horse  for  (being  §5)  would  be  any 
object  with  Jansey,  and  proposed  that  the 
prisoner  should  take  the  horse  to  Jansey's 
house. 

Gates  concluded  to  send  the  horse,  but 
told  the  prisoner  not  to  receive  the  mo- 
ney, and  desired  Thorn,  if  Jansey  should 
take  the  horse,  that  he  should  send  in  the 
money  by  some  of  his  own  family.    It  did 
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not  appear,  however,  that  this  request 
was  imparted  to  Jansey. 

The  prisoner  rode  anotlier  horse  from 
the  stable  of  Gates,  in  Wliitehall-street, 
and  led  that  hiid  in  the  indictment ;  and 
seeing  Nathaniel  Jenks,  with  whom  he 
was  acquainted,  in  the  liowery,  told  him 
that  he  was  going  to  sell  the  horse  to 
Jansey,  and  expected  to  mike  a  large 
sum  of  raoaey. 

He  told  Jenks  that  he  came  from  Bos- 
ton, with  five  horses,  and  was  in  partner- 
ship with  Holley  ;  and  wanted  Jenks  to 
purchase  them.  After  his  return  to  the 
city  from  Jansey's,  he  showed  tliis  wit- 
ness the  property  arising  from  the  avails 
of  the  horse,  consisting  of  a  gold  watch 
and  a  considerable  sum  in  money. 

The  prisoner  took  the  horse  to  Jan«ey,  j 
who  gave  him  a  check  on  one  of  the  i 
banks  in  this  city  for  '^,210;  and  the  pri- 
soner, in  his  own  name,  executed  a  bill, 
of  sale  containing  a  warranty  of  tlie  horse. ! 

Having  the  check,  the  prisoner  pur-' 
chased  a  new  suit  of  clothes,  amounting  to ! 
40  or  $50,  and  laid  out  the  whole  resi- 
due,  except    §69,   for    other  articles. 
When  he  returned  to  Gates  in  the  morn- 
ing, the  prisoner  told  him  that  Jansey  had  i 
taken  the  horse,  and  that  Gates  must  give 
a  bill  of  sale  with  a  warranty  to  Jansey, 
who  was  to  send  in  his  coachman  with  the  i 
money. 

The  examination  taken  in  the  police, 
admitted  the  sale  of  the  horse  to  Jansey, 
as  he,  the  prisoner,  was  authorized  by 
Gates,  and  the  conversion  of  the  avails  as 
above  stated. 

After  the  evidence  on  behalf  of  the 
prosecution  had  closed,  Price  contended 
to  the  court,  that  the  prisoner  ought  not 
to  be  put  on  his  defence,  inasiiuch  as  no 
trespass  was  committed  by  the  prisoner 
in  obtaining  possession  of  the  horse,  and 
there  was  no  testimon}^  to  show,  that 
when  the  prisoner  took  the  horse  to  car- 
ry to  Jansey,  he  harboured  a  felonious 
intention.  The  counsel  cited  M'N ally's 
Evidence,  p.  404.  and  407. 

Gardenier,  contra. 

The  court  smd  that  the  jury  were  to 
judge,  from  all  the  circumstances  in  the 
case,  whether,  at  the  time  the  prisoner 
took  the  horse,  he  intended  to  sell  him 
and  convert  the  avails  to  his  own  use  ? 

Price,  in  his  address  to  the  jury,  insist- 


ed that,  from  tlie  evidence  in  the  ca^e,  it 
appeared  that  tiie  prisoner  had  no  ori- 
ginal fraudulent  intent.  When  he  took 
the  horse  to  carry  to  Jansey,  it  was  un- 
cert;iin  whether  he  would  receive  tho 
horse  and  pay  the  money  ;  because  no 
specific  contract  for  the  sale  of  the  horse 
existed  between  Gates  and  Jansey. 

Had  the  prisoner  made  use  of  any  fraud 
or  artifice  to  obtain  possession  of  the 
horse,  as  by  representing  to  Gates  that 
he  had  found  a  ])urchaser,  and  had  then 
sold  him,  this  would  have  evinced  a  felo- 
nious intention  ;  but  in  this  case  the  pos- 
session was  obtained  by  delivery  of  the 
owner's  agent,  without  any  fraud  on  the 
part  of  the  prisoner;  and  the  subsequent 
wrongful  conversion  of  the  avails  of  the 
horse,  was  a  mere  l)reach  of  trust,  whicli 
rendered  the  piisoner  amenable  to  a  civil 
action  only. 

The  counsel  urged  to  the  jury,  that  it 
was  highly  important  to  observe  those 
di-^tinctiou"*  which  the  policy  of  the  crimi- 
nal law  had  estal)lislied  ;  and  that,  in  tbi^ 
case,  however  immoral  the  act  might  be, 
it  did  not  amount  to  a  felony. 

Gardenier  admitted  the  law  as  stated 
by  the  opposite  counsel,  and  that,  if  the 
jury  should  believe  that  the  prisoner  had 
not  a  fraudulent  intent  at  the  time  he  first 
took  the  horse  into  possession  to  carry  to 
Jansey,  they  ought  not  to  find  him  guilty. 
It  was  certain  that  this  felonious  intent 
commenced  at  some  precise  time  during 
this  transaction  ;  and,  in  the  absence  of 
all  proof  on  that  point,  it  would  be  fair 
for  the  jury  to  infer,  that  such  intent  was 
coeval  with  the  commencement  of  the 
possession.  If  this  design  took  place  at 
any  other  time,  it  was  incumbent  on  the 
prisoner  to  show  it. 

But  the  counsel  urged  to  the  jury,  from 
the  flicts  in  this  case,  that  the  prisoner 
harboured  a  fraudulent  intent  from  the 
beginning  of  the  transaction,  and  deter- 
mined to  convert  the  property  to  his  own 
use. 

The  defence  is  but  technical ;  not  found- 
ed on  any  fair,  legal  presumption  ;  but 
proceeds  on  the  ground  that  the  pri-oner 
is  a  villain.  The  weight  of  proof,  there- 
fore, lay  on  his  side,  and  the  jury  should 
require  him  to  show  that  his  felonious  in- 
tent succeeded  the  possession. 

His  honour  the  Mayor  charged  the  jury, 
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that  this  was  a  question  of  much  nicety  ; 
and  it  became  necessary  for  the  jury,  in 
this  case,  to  discriminate  between  fraud 
and  crime.  The  difficulty  in  this,  as  well 
as  in  all  other  cases  of  this  description, 
consisted  in  affixing  the  true  character  to 
the  offence. 

The  general  question  is,  whether  it 
amounts  to  a  felony  ?  To  determine  which, 
it  is  necessary  for  us  to  inquire  into  the 
intention  with  which  the  act  was  commit- 
ted. 

There  is  a  peculiar  class  of  cases  in  the 
criminal  laiv,  where  the  prisoner,  by  fraud 
or  artifice,  obtains  possession  of  a  chattel, 
and  subsequently  converts  it  to  his  own 
use.  In  such  cases,  force  in  the  original 
taking  is  not  essential  to  support  the  pro- 
secution, for  fraud  supplies  the  place  of 
force  ;  and  it  is  left  with  the  jury  to  de 
termine,  from  the  circumstances,  whether 
the  prisoner  obtained  the  property  with 
an  intention  to  convert  it  to  his  own  use 
and  defraud  the  owner.  In  this  case,  nei 
ther  force  nor  artifice  were  employed  to 
obtain  the  possession — it  was  lawful  :  but 
the  prisoner  subsequently  converted  the 
avails  of  the  property  to  his  own  use. 

The  principal  question  for  the  deter- 
mination of  the  jury  is,  whether,  at  the 
time  the  prisoner  look  the  horse  to  ride 
to  Jansey's  house,  he  took  him  with  an 
intention  of  selling  him  and  converting 
the  avails  to  his  own  use  ?  Should  the 
jury  believe  that  such  was  his  intention, 
it  would  be  their  duty  to  find  him  guilty. 
But  if,  on  the  other  hand,  the  jury  should 
believe  that  the  intent  to  sell  this  horse 
commenced  at  a  time  subsequent  to  his 
acquiring  the  possession,  he  would  be  en- 
titled to  an  acquittal. 

On  the  part  of  the  prisoner,  it  is  con- 
tended, that,  having  acquired  possession 
by  the  delivery  of  the  owner's  agent,  the 
prisoner,  in  his  wrongful  disposition  of 
the  property,  was  guilty  of  a  breach  of 
trust  only.  It  must  be  obvious,  that  a 
man's  intention  can  be  judged  only  by  cir- 
cumstances, and  from  them  the  jury  is 
to  form  the  conclusion  of  guilt  or  inno- 
cence. 

His  honour,  after  recurring  to  the  pro- 
minent circumstances  in  the  case,  leil  the 
cause  to  the  jury. 

The  jury  found  the  prisoner  not  guil- 
ty-     ^  I 


The  following  heading  and  list  of  names  of  jitrorSf 
i^c.  for  July  Term  last,  was  accidentally  omitted 
in  its  proper  place,  at  the  ccmmencemcnt  of  the 
case  of  Elizabeth  Steers,  p.  111.,  viz.: 

AT  a  COURT  of  GENERAL  SESSIONS 
of  the  Peace,  holden  in  and  for  the  City 
and  County  of  New-York,  at  the  City- 
Hall  of  the  said  City,  on  Monday  the 
7th  day  July,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seven- 
teen— 

PRESENT, 

The  Honourable 

JACOB  RADCLIFF,  Mayor, 
ARTHUR  BURTIS,  and  \  .jj 
GEO.  BUCKMASTER,  ^ 
JOSIAH  HEDDEN,  S/>eaa/ Jwsticc, 

Hugh  Maxwell,  District  Attorney ^ 

Robert  Macomb,  Clerk, 

GRAND  JURORS. 
Robert  M'Dermut,  Foreman. 
Robert  Waite,       J.  P.  Van  Horne, 
Daniel  D.  Smith,    James  Cummings, 
Samuel  Robbins,      George  Minuse, 
Robert  Center,      Caleb  Horton, 
Isaac  Jones,  John  P.  Garniss, 

James  Hall,  Thomas  Hewitt^ 

Stell  Manning,      Samuel  Bunting, 
Amos  Foster,         John  M'Clure. 


SUMMARY  FOR  SEPTEMBER  TERM. 
(grand  larceny.) 

John  Bi'oxi'n,  and  Sylvanus  Merritt,  were 
indicted,  tried,  and  found  guilty  of  this  of- 
fence. Sylvanus  Merritt,  and  John  Brown, 
were  charged  on  two  indictments  :  the 
one,  for  stealing,  on  the  12th  of  July  last, 
six  coats,  and  divers  other  articles  of 
clothing,  the  property  of  George  Black, 
(2,  Chatham-square  ;)  the  other,  for  steal- 
ing, on  the  7th  of  August,  $400  in  bank 
bills  and  specie,  a  silver  watch,  and  other 
articles,  the  property  of  Launcelot  Crane. 
It  appeared,  on  the  traverse  of  the  first- 
mentioned  indictment,  that  the  store  of 
Black  was  broken  open  in  the  night,  the 
goods  taken,  and  a  part  found  in  possession 
of  Merritt,  who  lived  and  kept  bar  for  his 
mother  at  the  Greenwich  Hotel,  directly 
in  view  of  the  State  Prison.  Brown  was 
introduced,  on  the  traverse  of  this  indict- 
ment, as  an  approver  ;  and  was  fully  con- 
firmed by  the  other  testimony. 

On  the  traverse  of  the  other  indictment, 
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it  appeared  tliat  llic  prisoners,  ii^  com- 
pany with  John  Heed,  sworn  as  an  ap- 
prover on  the  trial,  during  the  7tli  of 
Augui?t,  went  on  hoard  the  .shjop  Leander, 
lyintj  at  Burhni;  nhp,  went  into  the  cabin 
and  took  a  trunk  containing  tlie  property 
laid  in  the  indictment,  and,  carrying  it  on 
the  wharf,  rilled  it  of  its  contents,  and  di- 
vided the  spoil.  Hays,  and  some  other 
police  officers,  arrested  Brown,  and  took 
the  pocket  hook  out  of  liis  possession. 
Merritt  was  sentenced  to  the  State  Prison 
ten  years. 

Jacob  Johnson^  indicted  with  Patrick 
Wilson.,  (l)Oth  mulattoes,)  was  brought  to 
the  bar  in  his  state  prison  dress,  having 
recently  escaped  from  that  place.  He 
pleaded  guilty  to  an  indictment  lor  steal- 
ing five  dozen  silver  watches,  and  a  large 

quantity  of  jewellery,  of  the  value  of  , 

the  property  of  Joseph  Clark. 

He  was  immediately  sentenced  to  the 
State  Prison  tor  fourteen  years,  to  com- 
mence from  the  expiration  of  the  former 
term  of  his  imprisonment. 

On  the  traverse  of  the  indictment  against 
Wilson,  it  appeared  that,  on  the  'iJHh  of 
July  last,  the  store  of  Clark,  at  Newburgh, 
was  broken  open,  and  the  goods  stolen  and 
brought  to  this  city,  where  a  part  of  the 
property  was  recovered  by  Hays.  Wil- 
son was  acquitted  by  the  jury. 

Samuel  Jackson^  for  the  same  offence, 
was  convicted  and  sentenced  to  the  State 
Prison  five  years. 

Edward  Mealy^  indicted  with  John 
M'-Creadij^  was  tried  and  convicted  of 
stealing  a  silver  watch,  chain  and  key,  and 
some  money,  the  property  of  Solomon 
Davis.  He  was  sentenced  to  the  State 
Prison  three  years  and  a  day. 

Joseph  Antonio.,  and  Marcelli.c  Gomez,  I 
two  Spanish  blacks,  were  indicted,  tried, 
and  convicted  of  stealing  six  pieces  of 
Irish  linen,  the  property  of  Robert  Stew- 
art.  They  were  sentenced  to  the  State 
Prison  three  years  and  a  day  each.  i 


(Pi:iir  LAKCEKV.) 

Ifii^h  //J,  lately  escaped  from  the 

Penitentiary,  lor  this  offence,  on  corivic- 
tion,  was  sentenced  to  the  same  place  two 
years,  from  the  expiration  of  the  term  of 
his  former  imprisonment. 

Josidh  Fitriiuiny  Maria  Ilillffrrove.,  Kd- 
rvard  IVooddor,  Thomas  Brundage,  George 
Low,  Morris  JVararo,  and  Catharine  Fmu- 
rcnce,  were  each  convicted  of  this  offence, 
and  the  two  first  named,  excepting  Bing- 
ham, were  sentenced  to  the  Penitentiary 
two  years  each,  the  three  following  for 
nine  months  each,  and  the  next  six  months. 


SUMMARY. 
(rape.) 

Henry  CBlenis,  for  this  offence,  com- 
mitted on  Rachel  Riddle,  was  sentenced 
to  the  State  Prison  for  life. 

(grand  larceny.) 

John  Reed,  was  indicted,  tried,  and 
found  guilty  of  this  offence,  in  stealing  a 
quantity  of  jewellery,  of  the  value  of  ;J97, 
the  property  of  Eli  Burnap.  He  was  sen- 
tenced to  the  State  Prison  for  seven  years. 

Masten  Lawrence,  for  stealing  a  box  of 
shoes  of  the  value  of  g50,  the  property  of 
Amos  Ayres,  was  convicted  of  this  offence, 
and  sentenced  to  the  State  Prison  three 
years  and  a  day. 

(petit  larceny.) 

I^ydia  Ann  Blake,  William  Wood,  John 
Lennington,  Joseph  Boney,  James  Rourke^ 
Dennis  M^Cready,  Harvey  Hutchinson^ 
James  Welden,  James  Smith,  al.  die.  James 
Van  Dyck,  William  Beerjield,  Robert  San- 
ford,  William  Smith,  James  Parker,  Peter 
Rogers,  Henry  Williams,  William  J.  Cran- 
dall,  John  APKenzie,  and  Michael  Fogerty, 
were  each  convicted  of  this  offence,  and 
sentenced  to  the  Penitentiary  :  the  three 
first  for  three  years  each,  the  next  for 
two  years,  the  six  follow  ing  for  eighteen 
months  each,  the  next  for  nine  months, 
the  three  following  for  six  months  each, 
and  the  others  for  shorter  periods  of  time. 
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AT  a  COURT  of  GENERAL  SESSIONS 
of  the  Peace,  holden  in  and  for  the  City 
and  County  of  New-York,  at  the  City- 
Hall  of  the  said  City,  on  Monday  the  3d 
day  oiKovember^  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seven- 
teen— 

PRESENT, 

The  Honourable 
JACOB  RADCLIFF,  Mayor, 
THOMAS  R.  SMITH,  and   >  ^ 
ANTH^Y  L.  UNDERHILL,  \ 

Hugh  Maxwell,  District  Attorney, 
Joiix  W.  Wyman,  Clerk. 

GRAND  JURORS. 

Thomas  I.  Campbell,  Foreman. 
A.  Bloodgood,        Perez  Jones, 
John  L.  Bowne,      Nath'l.  Lawrence, 
John  Battin,  John  N.  Luff, 

Gilbert  Coutant,  Isaac  Marquand, 
Ephraim  Conrad,    Amos  Morss, 
Jameson  Cox,  Collin  Reed, 

Benjamin  Desobrv,  Daniel  E.  Tvlee, 
Moses  Fields,        Skeffington  Selby, 
Jonathan  Harned. 

(nuisance.) 
BENJAMIN  PRESCOTT'S  CASE. 
Maxwell,  Counsel  for  the  prosecution. 
Price,  Counsel  for  the  defendant. 
"  Who  shall  decide  when  doctors  disagree  ?" 

Pope. 

A  lawful  business,  in  a  populous  city,  ought  so  to 
be  exercised  that  the  least  possible  annoyance 
or  inconvenience  should  arise  to  the  prejudice 
of  the  citizens. 

On  the  traverse  of  an  indictment  for  erecting  and 
continuing  a  certain  distillery  for  distilling  and 
rectifying  spirits,  in  which  there  were  certain 
furnaces  which  emitted  lars;e  quantities  of  smoke, 
to  the  great  annoj-ance  of  the  people,  which  al- 
legation appeared  to  be  supportedj  and  it  fur- 
ther appeared  that  tlie  chimney  conveying  such 
smoke  was  low,  this  was  held  a  common  nui- 
sance. 

Where  divers  persons,  in  a  populous  city,  living 
adjacent  to  a  distillery  from  which  issued  noi- 
some smells  and  vapours,  were  thereby  much 
incommoded,  and  the  air  was  rendered  uncom- 
_  fortable,  though  such  smells  and  vapours  are 
Jiot,  in  their  nature,  unhealthy,  it  was  held  that 
such  distillery  Avas  not;  therefore;  the  less  a 
nuisance. 


The  defendant  was  indicted  for  a  com- 
mon nuisance,  in  erecting  and  continuing 
erected,  from  the  first  day  of  May  last 
until  the  day  of  taking  the  inquisition, 
certain  coppers,  cisterns,  boilers  and  fur- 
naces, enumerated  in  the  indictment,  for 
the  purpose  of  distilling,  fomenting  and 
rectifying  spirits,  by  which  certain  noxious 
and  offensive  smells,  stenches,  vapours, 
and  smokes  were  emitted  and  issued  there- 
from, which  rendered  the  air  impure, 
unhealthy  and  uncomfortable,  to  the  great 
damage  and  common  nuisance  of  divers 
the  inhabitants  of  the  city  of  New-York. 

It  appeared  in  evidence,  that  the  dis- 
tiller}^  which  is  the  subject  of  this  indict- 
ment, was  erected  a  number  of  years  ago, 
and  has  been,  and  is  still  used  for  distil- 
ling from  molasses  a  liquor  commonly 
called  New-England  rum.  The  buildings 
composing  the  establishment  stand  near 
the  southwest  corner  of  Broadway  and 
White-street,  the  latter  of  'Uhich,  near 
and  adjacent  to  the  distillery,  contains 
many  elegant  and  spacious  buildings. 

The  distillery,  which  was  erected  pre- 
vious to  most  of  the  surrounding  houses, 
stands  a  little  out  of  either  street ;  and  in 
Broadway  and  White-street,  facing  the 
estabUshment,  there  are  several  vacant 
lots.  The  land  on  which  this  latter  street 
is  built,  has  a  gradual  descent  from  Broad- 
way towards  the  North  River ;  and 
Walker-street  is  the  next  street  above 
White,  running  parallel  therewith. 

From  the  testimony  of  a  number  of 
witnesses  residing  in  White-street,  adja- 
cent to  the  distillery,  and  others,  who 
had  frequently  visited  persons  living  ia 
the  neighbourhood,  it  appeared  that  large 
quantities  of  smoke  issued  from  the  chim- 
ney or  chimneys  of  the  distillery,  which 
beat  into  the  windows  of  the  nearest  build- 
ings, especially  wheti  the  wind  was  from  that 
quarter  ;  and  particles  of  soot  were  diffus- 
ed abroad  a  considerable  distance  ;  that 
there  issued  through  a  drain  leading  from 
the  distillery  into  the  street,  large  quantities 
of  hot  water,  which,  running  down  the  gut- 
ter, often  occasioned  a  cloud  of  vapour  tQ 
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arise;  that  llicre  iVftquoull^  through 
the  same  drain,  a  hqiiid  sul)stance,  of  a 
sour,  sirkish  smoll,  called  the  return?, 
w'lich,  hy  some  of  the  n'it^ee^es,  was  re- 
presented as  extremely  olTensive,  inso-  i 
much  that  (hvers  of  the  nei;;hhours  adja- ' 
cent  to  the  di-iillery  were  ohHt^ed  to  close 
their  doors  and  winilows  during  the  warm 
season,  and  fre(iuently  remove  from  one 
room  into  another,  to  avoid  the  intolera- 
ble stench.  Several  of  the  witnesses  on 
behalf  of  the  prosecution,  represented 
that  the  smoke  was  very  olTcn^ive,  and 
occasioned  a  difficulty  in  hreathing. 

In  addition  to  the  above  f,irt<,  it  was 
proved  that  there  was  great  dani'^er  of  fire 
to  the  adjacent  houses  ;  and  that  there 
was  a  pump  in  the  rear  of  the  disiillor>. 
kept  in  operation  by  machinery  every  day 
in  the  week,  and  almost  through  eacl» 
night,  which  produced  a  continued  clat- 
tering noise,  and  greatly  (hsturhed  the 
repose  of  the  neighhoius.  The  indict- 
ment, however,  contained  no  alleviation 
calculated  to  embrace  either  of  those 
grievances. 

On  the  subject  of  the  healthy  or  un- 
healthy nature  of  the  matter  issuing  from 
the  distillery  into  the  street,  several  me- 
dical gentlemen  were  sworn.  There  was 
a  manifest  diversity  of  opinion  on  the  sub- 
ject ;  but  the  weight  of  evidence  seemed 
to  favour  this  general  conclusion — that,  al- 
though the  returns  running  ^rom  the  dis- 
tillery were  not,  in  their  nature,  unheal- 
thy, but  rather  an  antidote  to  putrefaction, 
yet  the  effluvia  arising  from  that  substance 
Wcis  disagreeable  to  many,  and  rendered 
the  situation  of  those  persons  residing 
near  the  distillery  uncomfortable.  The 
smoke,  also,  was  proved  to  be  uncomfort- 
able, and  rather  noxious. 

Dr.  Benjamin  Kissam,  residing  at  No. 
154  White-street,  was  of  the  opinion, 
that  the  etBuvia  arising  from  matter  issu- 
ing from  the  distillery  was  pernicious  to 
health,  and  in  warm  weather  would,  most 
probabh',  produce  bowel  complaints  and 
other  sickness. 

On  this  subject,  Dr.  David  Ilosack,  Dr. 
Jno.  W.  Francis,  and  Dr.  Sam'l.  L.  Pditchell 
concurred  in  the  opinion  that  such  mat- 
ter, from  its  nature,  was  not  calculated  to 
produce  an  exhalation  prejudicial  to  health. 
The  two  tirst-named  gentlemen  stated, 
that  the  carbonic  acid  in  the  returns  was 


conr^idered  rather  as  an  auiidoteto  puire 
fiction.  Several  persons,  who  had  been 
engaged  in  the  l»u««iness  of  distilling  a 
number  of  years,  confirmed  this  opinion, 
hy  stating  that  it  was  a  general  belief, 
founded  on  experience,  that  persons  work- 
ing in  a  distillery  were  less  subject  to  dis- 
orders, and  more  healthy,  than  mankind 
in  general. 

The  learned  gentleman  last  named,  wa? 
called  as  a  witness  on  behalf  of  the  prose- 
cution ;  and,  in  delivering  his  opinion, 
stated,  that  he  had  occasion,  recently,  to 
examine  the  subject,  and  that  if  any  pes- 
tilential eflluvia  arose  iVom  the  returns  of 
a  distillery  for  New-England  rum,  he  had 
yet  to  learn  it.  There  w;ls  a  number  of 
other  kinds  of  business  carried  on  in  this 
city,  the  exercise  of  which  was  far  more 
pernicious  to  health.  Among  these,  the 
Doctor  mentioned  a  conunon  blacksmitirs 
forge,  in  which  coal  wits  burned,  and  a 
potter's  kiln :  indeed,  said  he,  a  great 
city  is  made  up,  in  a  mejisure,  of  a  collec- 
tion of  nuisances.  There  is  a  variety  of 
ftctid  smells  and  uncomfortable  exhala- 
tions on  every  side  of  us  ;  and  the  best, 
and  perhaps  the  only  Avay  is,  for  those  who 
live  in  the  city,  to  compound  with  each 
other,  and,  if  possible,  live  in  harmony. 
The  Doctor  further  state«l,  that  he  resi- 
ded in  the  neighbourhood  of  the  distillery, 
!  and  never  suffered  any  inconvenience  from 
jthe  operation  of  that  establishment. 
I  The 'defendant  produced  a  number  of 
I  witnesses,  some  of  which  lived  near  the 
distillery,  some  in  the  same  street,  but  at 
a  distance,  and  some  living  in  Walker- 
street,  who  stated  that  the  smell  was  not 
offensive,  and  did  not  annoy  them. 
I  It  was  further  proved,  in  the  progress 
of  the  triid,  that  there  were  two  other 
I  distilleries  of  the  same  nature  in  the  city  ; 
and  that  this  establishment  was  conducted 
in  as  regular  and  cleanly  a  marmeraswas 
consistent  with  the  nature  of  the  business. 
The  foreman  of  the  distillery  stated  that 
the  returns  were  scarcely  ever  discharg- 
ed more  than  twice  a  week,  and  that  this 
operation  required  but  a  short  time. 

During  the  trial,  the  court  took  a  re- 
cess, and  recommended  that  the  jury,  in 
the  mean  time,  should  take  a  view  of  the 
estabUshment ;  which  was  agreed  to  by 
the  parties. 

The  court,  several  times  during  the 
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trial,  inquired  of  the  witnesses  concern- 
ing the  height  of  the  chimneys,  and  whe- 
ther, if  they  were  built  higher,  the  smoke 
would  not,  most  probably,  be  borne  so 
high  that  it  would  not  enter  into  the  win- 
dows of  persons  living  adjacent  ■ 

It  appeared,  on  this  point,  that  the 
buildings  used  as  a  distillery  were  much 
lower  than  the  surrounding  houses,  and 
that  the  chimneys  were  not  carried  far 
iibove  the  roof 

Before  the  counsel  had  proceeded  to 
sum  up  the  case,  the  court  suggested  tLit, 
from  the  testimony,  it  did  not  appear  that 
the  indictment,  in  that  part  relatmgtothe 
noisome  and  unhealthy  smells  arising  from 
the  returns,  was  supported.  In  the  view 
of  the  court,  there  still  remained  a  ques- 
tion as  to  the  smoke  issuing  from  these 
chimneys — whether,  by  raising  them 
higher,  the  smoke  might  not  be  prevent- 
ed from  entering  the  windows  of  people 
living  in  the  neighbourhood,  was  a  ques- 
tion to  which  the  court  wished  the  atten- 
tion of  the  counsel  to  be  directed. 

Price,  before  addressing  the  jury,  read 
the  following  authorities  : 

"  It  seems  that  a  common  nuisance  may 
be  defined  an  offence  against  the  public, 
either  by  doing  a  thing  which  tends  to  the 
annoyance  of  the  fling's  subjects,  or  by 
neglecting  to  do  a  tiling  which  the  com- 
mon good  requires."   (2  Hawkins,  144. 

b.  1.  c.  75.  s.  1.) 
"  But  annoyances  to  the  interest  of 

•particular  persons  are  not  punishable  by 
a  public  prosecution,  as  common  nui- 
sances, but  are  left  to  be  redressed  by 
the  private  actions  of  those  a<rgrieved  by 
them."    (Ibid.  s.  2.) 

*'  Nocumentum  est  triplex  :  1st,  pub- 
licum sive  generale — 2d,  commune — 3d, 
privatum  sive  speciali. 

"  Publicum  ad  nocumentum  totius  reg- 
ni — commune,  ad  commune  nocumentum 
transientium — privatum,  as  to  a  house,  a 
mill,"  &c.*  (2  Inst.  p.  406.,  letters  6. 

c.  )  1 

"  It  has  been  decided,  that  it  is  not  a  ' 
common  nuisance  to  make  candles  in  a  ; 


'  A  nuisance  is  threefold  :  1st.  public  or  gene- 
ral ;  2d,  common  ;  3d,  private  or  s:iecial. 

A  public,  is  a  nuisance  to  the  whole  realm;  a 
common,  to  the  coraraon  nnhance  of  passengers, 
.a  private,  &.c> 


■  town,  because  the  needfulness  of  them 
-  shall  excuse  the  noisomeness  of  the  smell." 
I  (2  Rol.  Ab.  139.) 

)         If  at  the  time  of  setting  up  a  house  in 

■  which  a  nuisance  is  alleged  to  be,  there 
had  been  no  houses  near  enough  to  be 

!  prejudiced  by  it,  but  some  were  built 
1  since,  it  would  be  'at  the  peril  of  the  build- 
I  er."  (12  Mod.  342.) 

"  It  is  a  private  nuisance  for  one  neigh- 
bour to  set  up  and  exercise  an  offensive 
trade,  as  a  tanner's,  a  tallow  chandler's,  or 
the  like,  to  the  detriment  of  another  ;  for, 
though  these  are  lawful  and  necessary 
trades,  yet  they  should  be  exercised  in 
remote  places,  the  rule  being — Sic  utere 
tvo,  lit  alienvm  non  laethts.''''  So  use  your 
own,  as  not  to  injure  the  property  or  right 
of  your  neighbour.  (3  Black.  Com.  p. 
217.) 

"  The  fears  of  mankind,  however  rea- 
sonable, will  have  no  effect  in  determining 
what  shall  be  a  nuisance."  (3  Atk.  750. 
2  Hawkins,  147.  n.    1  Johns.  Rep.  78.) 

The  counsel  insisted  that  the  offence 
proved,  if  any,  was  a  private  nuisance,  to 
redress  which,  the  individuals  aggrieved 
should  be  driven  to  their  private  action 
for  damages  ;  that  in  a  city  like  this,  it 
could  not  but  be  exi)ected,  that  trades 
must  be  exercised  which,  in  their  opera- 
tion, were  necessarily  uncomfortable  to 
individuals  ;  but  men  of  wealth  and  fash- 
ion, who  affected  to  be  incommoded  by 
the  smells  and  vapours  incidental  to  a  city, 
should  remove  to  their  country  seats. 

The  trade  in  which  the  defendant  was 
employed,  was  a  lawful  one  ;  and  the  ju- 
ry, by  finding  him  guilty,  would  estabhsh 
a  precedent  in  the  community,  fittalto  the 
exercise  of  many  other  professions  which 
the  public  good  required  to  be  carried  on, 
and  would  deprive  the  defendant  of  his 
whole  property,  which  he  had  vested  in 
this  estaldishment. 
Maxwell,  contra. 

The  Mayor  charged  the  jury,  that,  as 
this  was  a  subject  of  much  interest,  it  re- 
quired their  serious  attention.  Where 
an  individual  commences  a  business  which 
is  unlawful,  this,  of  itself,  is  a  nuisance  ; 
but  if  lawful,  it  ought  so  to  be  exercised 
that  the  least  possible  inconvenience  should 
result  to  the  prejudice  of  others.  The 
general,  principle  relating  to  cases  of  this 
description,  is^  that  a  man  siiould  so  con* 
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duct  his  own  business  as  to  do  no  injury  11 
to  others. 

The  business  pursued  by  the  defend- 1 
ant  is  not,  in  itself,  unlawful  ;  and  the  ge- 
neral (jiiestion  proper  for  the  considera- 
tion of  the  jury  is,  whethi  r  he  does  so 
conduct  his  buniness  as  to  produce  the 
least  possible  injury  to  others  / 

The  court  h;LS  already  suggested  the 
view  taken  with  regard  to  that  part  in  the 
indictment  relating  to  the  fontid  exhalations 
said  to  be  produced  by  the  discharge  of 
the  returns  into  the  street.  Though  tliis 
matter  may  not,  from  its  nature,  be  calcu- 
lated to  produce  an  eftluvia  noxious  or  un- 
healthy, yet,  should  it  render  the  air  un- 
comfortable or  disjigreeable,  it  would  1)0  a 
nuisance.  Cut  as  it  appears,  by  the  tes- 
timony of  the  foreman,  that  the  returns 
are  seldom  discharged  more  than  twice  a 
week,  it  is  wortiiy  of  the  consideration  of 
the  jury,  whether  it  would  not  be  too  ri- 
gid to  convict  the  defendant  on  that  part 
of  the  charge.  | 

With  regard  to  the  danger  to  other] 
buildings  by  fire,  and  the  noise  jiroceed- 
ing  from  the  working  of  tlie  pump,  the 
jury  cannot  inquire,  because  the  indict- 
ment does  not  embrace  either  of  these 
charges. 

The  most  important,  and,  indeed,  the 
only  question,  to  which  the  court  think 
proper  to  call  the  attention  of  the  jury  is, 
Whether  the  smoke  issuing  from  tlie  chim- 
neys of  this  distillery  might  not  be  pre- 
vented from  entering  the  windows  of  the 
adjacent  buildings,  by  carrying  the  chim- 
neys higher  ?  Should  the  jury  believe 
that  this  annoyance,  by  that  means,  might 
be  prevented,  the  omission  to  do  this  is  a 
nuisance,  for  which  the  defendant  is  an- 
siwerable. 

It  has  been  insisted  on  his  uehalf  that 
this,  if  any,  is  a  private  nuisance.  But 
there  are  no  precise  rules  for  determining 
whether  a  nuisance  is  common  or  private  ; 
each  case  must  depend  on  its  own  peculiar 
circumstances. 

The  jury  found  the  defendant  not  guilty. 

(manslaughter  EXCUSABLE  HOMICIDE.) 

GEORGE  STANTON^S  CASE. 
Max  WELL, Cow?iseZ  for  the  prosecution. 
Gardenier,  Counsel  for  the  prisoner. 

In  a  sudden  affray  between  V..  a  stout,  athletic 
man,  and  S.,  much  his  irxfeyior  in  strength,  in 


which  it  api>eared  that  V.  was  rather  tU''  'iggres- 
sor.  aflJT  a  strug^^lc  hetwc'-n  tlirm  oritJM;  j^round, 
lioth  rose,  nnd  n  inoh  having  j  ollecled,  a  h»?avy 
fllonc  is  cnbt  at  V.  which  fi-acturcd  his  skull,  and 
idtimalcly  drprivcd  hiinoflifp.  TliatMicli stone 
w  as  cast  hy  S.,  is  not  othcrwis**  proved  on  the 
trial  tlian  hy  his  examination  inU>e  police, 

w  hich  states  that  *'  after  S  had  clenred  hims»-lf, 
he  picked  up  n  stfxie,  nnd  lohl  V.,  that  if  he  did 
not  let  S.  alone,  he  would  linrt  liiin  :  V.cameal 
S.  again,  and  he  then  threw  the  stone uiid knock- 
ed him  dowti."  On  tlie  traverse  of  an  indict- 
ment af,'ain^l  S.  for  manslanphter,  it  was  held 
that  this  was  excnsjd)Ie  homieide. 
\\  iicre  in  iucli  case  it  is  proved  by  a  skilful  sur- 
geon. tli;d  after  the  accident,  he  j>erforin(!d  the 
operation  of  trf  panning  on  V..  who  had  every 
rational  prf)spe(  t  of  recovering,  but  that  in  di- 
vers fits  of  <|elirium  he  tore  open  his  wound^, 
b^-  which  d(  atli  was  induced,  but  thai  surh  dtli- 
rmm  icas  llir  rrsiilt  of  siirh  hlov  on  ilic  head,  it 
was  held,  that  it  was  well  laid  in  the  indictment, 
and  proved  that  the  death  xcai  occasioned  by  such 
bloic. 

The  prisoner  was  indicted  for  man- 
i>laughter,  committed  on  Christopher  Van 
Alen,  on  the  tith  of  October  bust,  by  cast- 
ing a  heavy  stone  at  tlie  said  Christopher, 
which  struck  him  on  the  head,  and  inflict- 
ed a  wound,  of  Uihicli  said  uouiid  he  the 
said  Christopher  ofterrcards  died. 

It  aj)pear:;d  in  evidence,  that  on  the 
evening  of  the  day  laid  in  the  indictment, 
(he  deceased,  who  was  a  stout,  athletic 
man,  was  in  the  grocery  store  of  Daniel 
Banvard,  at  the  corner  of  Broadway  and 
Collect-street,  and  the  prisoner  c;une 
there  also,  it  appeared  that  they  were 
drinking,  when  a  quarrel  arose  between 
them  concerning  some  matter  of  no  im- 
portance. Which  commenced  the  quar- 
rel did  not  appear,  but  it  was  proved  that 
the  decejised  struck  the  prisoner  the  first 
blow,  and  Banvard  turned  them  both  into 
the  street.  A  scuffle  took  place  between 
them  on  the  pavement — both  were  down — 
a  large  number  of  persons  collected,  and 
the  combatants  were  parted.  While  the 
deceased  was  stepping  from  the  street 
on  the  side-vvalk,  a  stone  struck  him  on 
the  forehead,  and  he  fell.  This  took 
place  on  Monday  evening :  he  Tyas  car- 
ried to  the  hospital,  and  on  the  Sunday 
following  died. 

It  appeared,  from  the  testimony  of  Dr. 
Valentine  Mott,  that  the  skull  of  the  de- 
ceased being  fractured  when  brought  to 
the  hospital,  the  Doctor  found  it  necessa- 
ry to  perform  the  operation  of  trepanning. 
He  performed  the  operation,  and  found 
considerable   coagulated   blood  on  the 
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brain.  The  opeFation  was  calculated  to 
afford  relief,  and  the  deceased  was  in  a  ; 
fairer  way  of  recovery  than  most  others 
having  suffered  the  same  operation :  but 
in  a  fit  of  delirium,  occasioned  by  the  blozv, 
the  deceased  tore  off  the  bandage  from 
his  wound,  which  produced  strong  symp- 
toms of  inflammation  on  the  brain,  and, 
finally,  led  to  his  death  ;  which,  it  was  the 
opinion  of  the  Doctor,  as  far  as  he  was 
able  to  judge,  would  not  have  followed 
had  not  the  deceased  torn  off  the  band- 
age. 

The  above  was  the  only  evidence  pro- 
duced on  the  part  of  the  prosecution  re- 
lative to  the  blow  given  by  the  prisoner  to 
the  deceased. 

Maxwell  read  the  examination  of  the 
prisoner  taken  in  the  police,  on  the  13th 
of  October,  from  which  it  appeared,  that 
after  the  deceased  and  the  prisoner  were 
put  out  of  the  store,  as  before  related, 
they  were  on  the  ground,  and,  "  after  ex- 
aminant  had  cleared  himself,  he  picked  up 
a  stone,  weighing  about  a  puund,  and  told 
Van  Alen  if  he  did  not  let  examinant 
alone,  he  would  hurt  him.  Upon  which, 
Van  Alen  came  at  him  again,  and  exami- 
nant then  threw  the  stone,  and  knocked 
him  down,  but  hurt  him  more  than  he  ex- 
pected," &c. 

It  further  appeared,  that  the  conduct  of 
Van  Alen  towards  the  prisoner,  while  in 
his  power,  was  inhuman — that  he  stamped 
on  him  while  on  the  ground — the  prisoner 
being  much  inferior  to  his  antagonist  in 
strength  and  size. 

From  the  course  of  the  cross-examina- 
tion, it  appeared  that  the  counsel  for  the 
prisoner  intended  to  urge,  as  aground  of 
defence,  that  the  death  was  occasioned  by 
the  deceased  himself,  who  tore  off  the 
bandage,  and  not  by  the  blow,  as  laid  in  the 
indictment. 

His  honour  the  Mayor,  on  that  point, 
stated  that  the  court  did  not  consider  it 
tenable  ;  inasmuch  as  it  was  in  proof  that 
the  delirium  was  occasioned  by  the  blow, 
and,  therefore,  the  death,  by  a  necessary 
consequence,  flowed  from  the  blow  as  its 
prime  cause. 

But  the  only  evidence  in  the  case,  of 
throwing  the  stone,  is  from  the  examination, 
which  states,  in  substance,  that  the  de- 
ceased was  advancing  towards  the  prisoner 
to  do  him  an  injury,  and  he  then  gave  the 


deceased  warning  not  to  come.  Notwith- 
standing which,  the  deceased  pressed  on 
the  prisoner,  who,  in  his  own  defence, 
cast  the  stone,  which  ultimately  produced 
death.  The  situation  of  the  parties,  also, 
should  be  considered :  the  prisoner  was 
much  inferior  in  strength  and  size  to  his 
adversary. 

Now,  the  rule  relating  to  a  confession 
is,  that  the  whole  is  to  be  taken  together  ; 
and,  under  the  circumstances  of  this  case, 
it  is  the  opinion  of  the  court,  and  they  so 
charge  the  jury,  that  this  is  excusable  ho- 
micide. 

The  prisoner  was  immediately  acquitted 
by  the  jury. 


(assault  and  battery  EXECUTION.) 

x\NORIA  ROY'S  CASE. 

Maxwell,  Counsel  for  the  prosecution. 
Ph(ENIX,  Counsel  for  the  defendant. 

Wliere  a  constable  or  marshal  prosecutes  for  a  per- 
sonal injury  committed  on  him  while  in  the  ex- 
ecution of  the  duties  of  his  office,  he  should  pro- 
duce, on  tlie  trial,  the  process  under  M'hich  he 
acted  ;  otherwise  the  result  may  be  that  he  him- 
self was  the  trespasser. 

The  defendant,  a  woman,  was  indicted 
for  an  assault  and  battery  committed  on 
Andrew  Blakely,  a  constable,  while  in  the 
due  execution  of  the  duties  of  his  office. 
The  indictment  also  contained  a  count  for 
a  simple  assault  and  battery. 

The  prosecutor  stated  that  he  had  an 
execution  against  the  husband  ;  and  while 
in  the  act  of  taking  certain  goods,  on  which 
he  had  levied,  out  of  the  house,  the  dcr 
fendant  ordered  him  to  leave  it,  which  he 
refused  or  neglected  to  comply  with,  and 
she  then  struck  him. 

Phoenix  called  on  him  to  produce  the 
execution,  which  he  had  not  in  his  posses- 
sion, having  left  it  in  the  Justices'  Court. 
The  counsel  then  contended  to  the  court, 
that  all  which  the  witness  had  stated  rela- 
tive to  the  process,  should  be  laid  out  of 
view  ;  and  the  case  would  then  stand  on 
the  simple  ground,  that  a  trespasser,  being 
about  taking  the  goods  out  of  the  defend- 
ant's house,  she  ordered  him  to  depart, 
which  he  refused,  and  she  then  struck 
him,  as  she  had  a  right  to  do. 

The  court  so  charged  the  jury,  aad  the 
defendant  was  acquitted. 
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(highway  bobbery.) 

JOHN   VINCENT   AND  GEORGE 
FOOT'S  CASES. 

Maxwell,  Counsel  for  the  proserutions. 
Price,  Counsel  for  Vincent,  in  the  prose- 
cution for  robbery. 
Simons,  Counsel  for  Foot. 

The  tf'slimony  of  a  wilnrss  who  appears  brfore  the 
jury,  on  behalf  of  the  nroseeution,  in  a  susj)i- 
cious  or  unfavourable  lif^lit,  will  be  strictly  srru- 
tinized,  and  sonu'Unies  discredited — especially 
in  a  capital  ca:;e. 

Diirina;  tho  last  term,  Vincent  was  in- 
dicted for  hit^hway  robhcry,  committed 
on  the  day  ol  October  last,  on  Cal- 
vin Hojt,  by  forcibly  takins:  from  his  po«- ! 
session  jj3o.     The  prisoner,  during  this  | 
term,  was  indicted  for  an  assault  and  bat- 1 
tery,  committed  on  the  same  person  ;  audi 
Foot  was  indicted  for  a  highway  robbery 
on  Hoyt,  at  the  same  time. 

On  the  traverse  of  the  first-mentioned 
indictment,  it  appeared,  from  the  testi- 
mony of  Hoyt,  on  his  direct  examination, 
that  on  the  evening  of  the  day  hiid  in  the 
indictment,  he  was  in  a  i»;rocery  store  at 
Corlaer's  Hook,  and  took  out  his  pocket 
book,  containing  his  money,  in  presence 
of  the  prisoner,  to  whom  he  mentioned 
that  he  wanted  to  go  to  the  Bear-Market. 
The  prisoner  told  him  that  he  would  show 
him  a  way  nearer  than  that  he  proposed 
going. 

At  a  short  distance  from  the  grocery, 
another  person  fell  in  their  company, 
when  both  proceeded  with  him  through 
Market  and  other  streets,  until  they  came 
to  a  vacant  spot  of  ground  on  the  North 
River  side  of  the  city,  called  Lispenard's 
Meadows  ;  previous  to  which,  Hoyt  ob- 
served his  companions  whispering  toge- 
ther. When  they  arrived  at  a  place  in 
the  meadows  distant  from  any  house,  the 
prisoner  insisted  that  Hoyt  should  sell  his 
coat,  which  he  said  he  would  for  a  rea- 
sonable price.  The  prisoner  asked  Hoyt 
to  let  him  try  it  on  :  he  did  so  ;  and,  be- 
ginning then  to  grow  suspicious  of  his  com- 
panions, turned  his  head  round  to  see  if 
iie  could  observe  any  person,  and  at  that 
instant  received  a  violent  blow  from  a 
heavy  stonej  which  brought  him  to  the 


ground.  He  shortly  recovered,  and  found 
that  his  money,  wliich  was  in  the  |K)cket 
of  his  pantaloons,  w.is  gone,  and  his  com- 
panions were  running  in  contrary  <lirec- 
tions.  He  pursued,  and  cried  murder! 
watch ! — a  watchman  shortly  made  hii 
appearance,  when  the  j>risoner  was  ap- 
prehended ;  the  other  escaped. 

Hoyt's  jaw-bone  was  broken  by  the 
blow,  and  he  had  been  a  considerable  time 
conhned  in  the  hospital. 

On  his  cro^;s-examination,  it  was  re- 
luctantly drawn  from  liim,  that  he  had 
been  for  a  considerable  time,  in  the  iiC- 
ternoon  of  the  day  laid  in  the  indict- 
ment, engaged  in  plnying  cards  with  the 
prisoner  and  others, /or  something  to  drink ; 
and  that,  on  the  way  from  Corlaer's  Hook 
to  the  Bear-Market,  the  prisoners  and 
himself  stopped  at  irroceries  and  purchased 
somelhinir  else  to  drink. 

His  statement  was  not  corroborated 
by  other  testimony,  and  the  prisoner,  af- 
ter the  anruments  of  the  counsel,  and  the 
charge  of  the  court,  was  acquitted.  He 
was,  however,  found  guilty  of  an  asssault 
and  battery  on  the  same  pers^>n,  during 
this  term. 

On  the  traverse  of  the  indictment 
against  the  other,  in  addition  to  the  above 
statement.  Maxwell  introduced  several 
witnesses  to  confirm  it. 

Daniel  Reton,  a  watchman,  stationed  at 
the  lower  end  of  Hester-street,  proved 
that  on  the  night  the  robbery  was  com- 
mitted, he  arrested  Vincent  in  the  act  of 
running. 

Jacob  Hays  proved,  that,  on  the  after- 
noon the  robbery  was  committed,  being 
at  Manhattanville,  he  saw  Vincent  and 
Foot  lurking  together ;  and  that  shortly 
after  the  trial  of  Vincent,  the  witness  ask- 
ed Hoyt  if  he  should  know  the  companion 
of  Vincent  again  if  he  should  see  him  ?  and 
being  answered  in  the  affirmative,  shortly 
afterwards  he  arrested  Foot,  and  brought 
him  to  Hoyt,  who  immediately  called  him 
George.  It  was  proved,  that  on  the  night 
the  robbery  was  committed,  one  of  these 
persons,  on  their  way  down  Hester-street, 
was  called  by  that  name. 

The  prisoner  was  found  guilty,  and  sen- 
tenced to  the  State  Prison  for  hfe  ;  and 
Vincent  was  sentenced  to  the  Peniten; 
tiary  three  years. 


CITY-HALL 

(grand  larceny  CONSTRUCTIVE  POSSES- 

SIOxV.) 

JOHN  DAYTON  and  THOxMAS  DY- 
ER'S CASE,  indicted  with  GIDEON 
WANGER  and  SAMUEL  LEGG. 

Maxwell,  Counsel  for  the  prosecution. 
Scott,  Counsel  for  Dayton;  and 
Gardenier  &  Price,  Associate  Counsel 
■with  Scott  for  Dyer. 

Where  the  carco  on  the  deck  of  a  North-River 
coaster  was  swept  orF  in  a  violent  gale,  and  Avhile 
floating  in  the  water  was  taken  up  by  persons 
coming  from  the  shore  in  boats,  who  brought  it 
on  shore,  and  afterwards  concealed  a  part  of 
such  cargo,  conveyed  it  to  the  city  of  »w-York 
in  a  secret  manner,  and  converted  the  avails  to 
their  own  use:  and  it  further  appeared,  that  the 
Ca])tain,  having  charge  of  the  cargo,  had  the 
powerof  regaining  possession, though,  by  reason 
of  the  situation  of  his  vessel,  he  did  not  imme- 
diately attempt  to  regain  such  possession  ;  on 
the  traverse  of  an  indictment  against  such  per- 
sons for  grand  larceny,  it  was  held  that  the  cap- 
tain, by  such  accident,  was  not  so  far  devested 
of  the  possession  and  property  in  such  cargo, 
that  a  prosecution  for  that  ofie;.ce  could  not  be 
suj)ported. 

In  such  case,  it  was  left  to  the  jury  to  judge,  from 
all  the  circumstances  in  the  case,  whether  the 
prisoners,  at  the  time  of  taking  up  such  property, 
inteyuled  to  convert  it  to  their  own  use. 

It  seems  that,  in  such  case,  such  property,  in  a  le- 
gal point  of  view,  was  not  lost  by  the  captain. 

The  prisoners,  Dayton  and  Dyer,  were 
indicted  for  sjrand  larceny,  in  stealing  for- 
ty barrels  of  flour,  two  lirkins  of  butter, 
two  hives  of  hone}^  three  tierces  of 
cheese,  and  one  chest,  containing  three 
coats  and  six  pair  of  pantaloons,  all  of  the 
value  of  ^443,  the  property  of  James 
Taylor,  on  the  6th  day  of  October  last. 

It  appeared  in  evidence,  that  on  the 
day  laid  in  the  indictment,  being  Tues- 
day, at  one  o'clock  in  the  afternoon,  the 
sloop  Superior,  from  Catskill,  of  v.hich 
Taylor  was  the  captain,  while  between 
Fort  Washington  and  Spuyting  Deuval 
Creek,  about  ten  miles  from  New-York, 
overset  in  a  violent  gale  of  wind  from  the 
S.  S.  W.  The  cargo  on  the  deck,  con- 
sisting of  flour,  butter,  honey,  potash, 
and  other  articles,  was  swept  oti',  and  the 
prisoners,  with  others,  on  the  East  shore, 
seeing  the  situation  of  the  vessel,  put  ofl' 
in  boats  to  save  such  part  of  the  cargo  as 
they  could.  Some  floated  on  the  shore, 
and  some  was  taken  up  by  the  boatmen. 

The  vessel  being  in  this  dreadful  situa- 
tion, and  Captaia  Taylor,  judging,  from 
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the  direction  of  the  wind,  that  sticli  of  the 
articles  as  would  float  would  be  driven  on 
the  eastern  shore  and  preserved  by  the 
people  there,  continued  with  his  vessel, 
and  did  not,  until  the  Friday  following,  go 
after  the  property.  On  that  day  he  found 
a  part  of  the  property  on  the  shore,  and 
in  fifteen  days  after  the  accident,  found 
twelve  barrels  of  the  flour  in  the  police 
ofhce. 

It  appeared  that  Dayton  was  the  prin- 
cipal in  the  transaction  hereafter  related. 
In  a  conversation  with  Legg,  Dayton  al- 
leged that  he  intended  to  keep  a  part  of 
the  propert}'  as  a  compensation  for  his 
trouble  ;  stating  that  the  owner,  in  such 
cases,  was  generally  illiberal,  and  would 
not  allow  near  as  much  as  the  law  allow- 
ed, which  was  half  the  property.  In  the 
presence  of  Legg,  he  concealed  four  bar- 
rels of  flour,  a  iirkin  of  butter,  and  a  hive 
of  honey,  by  covering  it  with  stones  and 
bushes.  Dyer  also  took  his  part  of  the 
property,  removed  it  from  the  place 
where  it  came  on  shore,  concealed  it, 
and,  in  conjunction  with  Dayton,  hired 
Wanger,  one  of  the  prisoners,  to  come  up 
with  a  schooner  in  the  night  and  convey 
the  property  to  the  city. 

It  appeared  that  after  the  property  was 
brought  to  the  city,  Dayton,  by  profession 
a  fisherman,  opened  a  flour  ware-house  at 
Corlaer's  Hook,  and  continued  merchan- 
dizing until  the  police  folks,  wickedly, 
broke  up  his  assortment. 

Dyer,  according  to  the  current  of  the 
testimony,  appeared  to  have  been  drawn 
into  the  scrape  by  the  specious  arguments 
of  Dayton,  who,  according  to  Legg's  testi- 
mony, stated  that  he  had  often  helped  to 
take  up  property  coming  from  wrecked 
vessels,  and  was  acquainted  with  the  law 
relating  to  such  matters. 

Dayton  and  Dyer  were  tried  separate- 
ly ;  and  Legg  was  admitted  as  an  approver 
in  both  cases,  and  Wanger  in  the  trial 
against  Dyer.  The  statement  of  both 
these  witnesses  appeared  to  be  fully  sup- 
ported by  credible  testimony. 

The  defence  of  the  prisoners,  on  eacK 
trial,  w  as  built  on  the  same  ground,  and  the 
charge  of  the  court  to  the  jury,  in  princi- 
ple, was  the  same. 

Without  troubling  the  reader  with  the 
several  arguments  of  counsel  in  each  case, 
we  shall  state  the  grounds  assumed  in  the 
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defence  of  Dyer,  and  the  charge  of  the 
court  to  the  jury. 

Scott  contended  that  the  property,  Iiav- 
in^  heoti  lost  i'rom  the  vessel,  the  |)osses- 
eioii  was  legally  ohtained  hy  the  prisoner. 
No  trespass  was  connmitted  ;  and  it  did 
not  appear,  from  the  evidence,  that  a  fe- 
lonious intent  existed  in  his  mind  at  the  time 
of  the  orii^inal  Ud^in;^.  The  counsel  cited  to 
the  court,  2  M'Nally's  Evid.  p.  404.  and 
b.  in  support  of  his  argument. 

Price,  on  the  same  side,  cited  to  the 
coui  t  the  case  of  the  "  People  v.  Ander- 
son," 14  Johns.  Rep.  p.  294.  ;  the  mar- 
ginal note  in  which,  is,  that  "  a  bona  fide 
linder  of  an  article  lost^  as  a  trunk,  con- 
tjiining  goods,  lost  from  a  sUigc-coach,  and 
found  on  the  higliway,  is  not  guilty  of 
larceny  hy  any  subsequent  act  in  secreting 
or  appropriating  to  his  own  use  the  arti- 
cle found."  The  counsel,  after  reading 
the  opinion  of  Chief  Justice  Thompson, 
who  dissented,  and  that  of  the  court,  de- 
livered by  Mr.  Justice  Spencer,  contend- 
ed that  the  c;ise  read  was  precisely  analo- 
gous to  this  case. 

Maxwell  contended  that  the  owner  had, 
continually,  a  constructive  possession,  and 
never  intended  to  abandon  his  possession. 
The  counsel,  in  his  argument,  cited  4 
Black.  Com.  p.  232. 

His  honour  the  Mayor  charged  the  jury, 
that  the  case  read  from  Johnson  was  not 
imalogous  to  the  case  submitted  for  their 
determination.  There,  the  property,  to 
every  legal  intent,  was  lost  to  the  owner, 
and  came  into  possession  of  the  prisoner 
}yy  finding.  But  in  this  case,  according  to 
the  testimony,  the  property  was  not  lost ; 
it  was  merely  separated  from  the  owner 
by  an  accident ;  he  did  not  lose  his  con 
trol  over  it,  and,  at  no  point  of  time,  in- 
tended to  abandon  his  right  of  recovering 
possession. 

Here  was  a  vessel  in  distress  ;  the  own- 
er was  present,  and  had  the  property  in 
his  power,  and  never  intended  to  abandon 
his  control  over  it.  Besides,  it  was  no- 
torious that  the  property  came  from  the 
vessel. 

In  cases  of  fire  in  our  city,  where  pro- 
perty is  thrown  promiscuously  in  the 
street,  and  is  often,  for  a  time,  beyond  the 
owner's  reach,  it  has  always  been  held, 
in  this  court,  that  it  is  felony  to  take  such 
property  with  a  fraudulent  intent.    It  has 


never  been  considered,  that  property, 
which  has  been  wrested  from  the  owner 
by  Hcciiient,  is  so  far  Io.>?t  that  it  is  not 
subject  of  a  felony.  The  court  cannot 
perceive  the  ditference,  in  principle,  be- 
tween CfLMes  of  that  description,  so  fre- 
quently tried  in  this  court,  and  the  present 
case. 

In  point  of  moral  turpitude,  this  mu?t 
surely  be  ranked  ;unong  offences  the  most 
atrocious  ;  for  it  is  taking  advantage  of  the 
distress  of  others,  to  purloin  their  proper- 
ty under  colour  of  rendering  assistance. 

On  the  whole,  the  only  question  for 
the  jury  is,  whether,  at  the  time  the  pri- 
soner took  this  property,  he  did  it  with 
the  fraudtilent  intent  of  converting  it  to 
his  own  use,  without  the  consent  of  the 
owner  ?  The  jury,  in  determining  this 
question,  have  a  right  to  recur  to  the 
conduct  of  the  prisoner  subsequent  to  such 
taking,  and  to  all  the  circumstances  in  the 
case  as  detailed  in  the  testimony.  Should 
the  jury  believe  that  the  prisoner,  at  the 
time  he  took  this  property  from  the  wa- 
ter, intended  to  convert  it  to  hi  own  use, 
it  will  be  their  duty  to  convict  him  :  but 
if  he  intended  to  preserve  it  for  the  own- 
er, it  will  be  their  duty  to  acquit  him. 

The  jury,  in  each  case,  found  the  pri- 
soners guilty  ;  but  recommended  Dyer  to 
mercy.  Wanger  was  tried  on  another  in- 
dictinent,  containing  the  same  charge,  and 
acquitted. 

Dayton  was  sentenced  to  the  State  Pri- 
son seven  years,  and  the  sentence  of  Dy- 
er suspended. 

(petit   larceny  VARIANCE.) 

DANIEL  REED,  JOHN  LENNINGTON,  and 
ROBERT  REED  S  CASE. 

Maxwell,  Counsel  for  the  prosecution. 
Gardexier,  Counsel  for  the  prisoners. 

On  the  traverse  of  an  indictment  for  slculing  a  hogj 
it  appeared,  that  at  the  time  the  felony  was  com- 
mitted, the  animal  was  dead  and  partly  dressed  : 
held  that  the  description  in  the  indictment  was 
sutficieni. 

It  seems,  that  the  common  acceptation  of  the  name 
of  property,  governs  the  descrij  lion  thereof  in 
an  indictment. 

The  prisoners  were  indicted  for  petit 
larceny,  in  stealing  a  hog. 

It  appeared  in  evidence,  that  the  pri- 
soners, soldiers  in  the  United  States'  ser- 
vice, came,  v/ith  others  of  their  compan- 
ions, from  Bedlow's  Island,  in  a  boat,  to 
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«Qe  of  the  public  docks,  on  or  near  which 
one  of  our  citizens  had  been  killing  hogs. 
Being  out  of  fresh  provisions,  as  one  of 
them  stated  on  his  examination,  they  un- 
dertook to  supply  themselves  ;  and  Len- 
nington  actually  purloined  one  of  the  hogs, 
which  was  hanging  up,  partly  dressed. 
In  taking  it  into  the  boat,  he  accidentally 
dropped  it  in  the  water  between  the  boat 
and  the  dock. 

Gardenier  contended  to  the  court  and 
jury,  that  there  was  a  variance  between 
the  proof  and  the  indictment,  in  the  de- 
scription of  the  property.  A  hog  was  an 
animal,  having  bristles,  hair,  tail — and  a 
£iculty  of  walking  on  four  legs  ;  and  there 
was,  manifestly,  a  time  when  it  ceased  to 
be  a  hog,  to  all  intents  and  purposes.  If 
the  creature  were  deprived  of  life,  it 
ceased  being  an  animal,  if  of  bristles, 
hair,  and  tail,  the  essential  characteristics 
of  a  hog,  by  which  it  was  distinguished 
from  all  other  animals,  were  wanting  ;  and 
much  more  so,  if  deprived  of  all  power  of 
moving.  Therefore,  if  the  detinition  the 
counsel  had  laid  down  was  correct,  and 
that  it  was  he  could  have  no  manner  of 
doubt,  then  it  followed,  clearly,  that  there 
was  a  variance  between  the  proof  and  the 
description  of  prop«^rty  in  this  indictment. 
Had  this  property  been  cut  in  pieces  and 
barrelled,  could  it  have  been  called  a  hog  I 
Surely  not  :  and  yet  there  would  have 
been  as  much  propriety  in  calling  it  by 
that  name  in  that,  as  in  this  case.  The 
fact  is,  in  both  cases,  the  proper  name  is 
pork;  and  should  have  been  so  laid  in 
the  indictment. 

By  the  court. — It  has  been  solemnly  de- 
cided, in  this  court,  that  an  indictment  for 
stealing  ducks  wjis  supportable,  where  it 
turned  out  in  proof  that  the  ducks  stolen 
were  dead. 

Counsel. — But  the  court  will  perceive 
there  is  a  manifest  difference,  in  princi- 
ple, between  that  case  and  this  :  there, 
no  other  name,  or  description,  in  language, 
could  be  given  to  the  property,  after  it 
was  dead,  than  ducks  ;  here,  the  property, 
when  dead,  is — -pork. 

By  the  court. — In  common  acceptation, 
property  of  the  description  and  in  the 
state  this  was  when  stolen,  is  called  a 
hog  ;  and  this,  at  least,  in  the  descriptive 
part  of  the  indictment,  is  sufficient. 

Lennington  was  found  guilty,  and  sen- 
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tenced  to  remain  in  Bridewell  three  days, 
and  the  two  others  were  acquitted  by  the 
jury,  and  discharged  by  the  court,  with 
the  caution — "  Go,  and  do  the  like  no 
more." 

SUMMARY. 
(grand  larceny.) 

Daniel  Gannon,  was  indicted,  tried,  and 
found  guilty  of  grand  larceny  on  two  in- 
dictments ;  the  one,  for  stealing  a  horse, 
the  property  of  Thomas  Dunning,  and  the 
other,  for  stealing  a  horse,  the  property 
of  Sylvanus  Conklin.  He  was  sentenced 
to  the  State  Prison  fourteen  years. 

William  Fe-xell,  on  two  indictments  for 
the  same  offence,  the  one  for  stealing  a 
chest  of  tea,  and  other  articles  of  mer- 
chandise, the  property  of  Truman  Wal- 
den  and  Eli  N.  A.  Bailey,  and  the  other, 
for  stealing  three  hundred  pair  of  shoes, 
of  the  value  of  $331,  the  property  of 
George  F.  Wing,  was  indicted,  tried,  and 
found  guil'.y,  and  sentenced  to  the  State 
Prison  ten  years. 

Thomas  Curly,  Yived  in  Bancker-street ; 
and  it  appeared,  on  the  traverse  of  an 
indictment  against  him,  that  his  house  was 
the  depository  of  stolen  goods  ;  and  a 
quantity  of  cloths,  stolen  from  Gad  Root 
and  Enoch  Dunham,  was  found,  by  th& 
police  officers,  concealed  in  his  garret ; 
and  either  not  knowing,  or  refusing  to 
give  a  satisfactory  account  of  such  posses* 
sion,  he  was  convicted.  The  jury,  no 
doubt,  had  in  view  the  old  adage — "  The 
receiver  is  as  bad  as  the  thief."  His  sen- 
tence was  suspended. 

Daniel  Saltus,  and  John  Stevens,  were- 
both  convicted,  separately,  of  this  offence, 
during  the  term  of  October  last.  Theic 
sentences,  this  term,  were  further  sus- 
pended. 

(petit  larceny.) 
Richard  Hunt,  Adam  Strong,  Josiah 
Grant,  Hugh  Kennedy,  John  Kelly,  Joshua. 
Haines,  Joseph  Bell,  Thomas  Cotterel,  Aa- 
thaniel  Churchill,  Robert  Wilson,  and  Lur- 
ton  Dusenlerry,  were  each  convicted  of 
this  offence,  and  the  two  first  sentenced  to 
the  Penitentiary  two  years  each ;  the 
four  following  for  eighteen  months  each  ; 
the  three  following  for  nine  months  each  ; 
the  next  for  six  months  ;  and  Dusenberry's 
senteBce  wa.s  suspended. 
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AT  the  SITTINGS,  holdcn  at  the  City- 
Hall  of  tho  City  of  New-York,  on 
Thursday,  the  23(1  day  April,  in  thr 
year  of  our  Lord  one  thousand  eight 
hundred  and  seventeen — 

BEFOIU: 

The  Honourable 

AiMBKOiJE  SPENCER,  one  of  the 
Justices  of  the  Supreme  Court  oj 
Judicature  of  the  State  of  JVew- 
York. 

John  M*Kesson,  Clerk. 
MARTHA  CODD 

T. 

MATTHEW  CODD. 
BuiiR  &.  WiLkiNS,  Counsel  for  the  plain- 

'if- 

Baldw  in      Price,  Counsel  for  the  de- 
fendant. 

It  is  not  onl^  ^vi^ked,  hut  utterly  uiisafe,  f(jr  a  mu- 
tor,  ill  a  judicial  proceedinjj,  to  attempt  to  per- 
vert justice  by  inducing  others  to  commit  per- 
jury. 

Husbands — the  law  requires  fidelity  '»n  yoor  part, 
as  well  as  on  (hat  of  your  u  ives. 

This  was  a  feigned  issue,  sent  down 
from  Chancery  to  this  court,  to  try  the 
fact  of  adultery,  alleged  by  the  plaintiff, 
in  her  bill,  as  having  been  committed  by 
the  defendant,  which  was  denied,  under 
oath,  in  the  answer. 

Without  entering  into  a  detail  of  the 
testimony,  we  propose  to  present  to  our 
readers  the  prominent  facts,  *'iat  they  may 
|je  the  better  enabled  to  understand  the 
following  case. 

Catherine  Cannon,  the  material  wit- 
ness for  the  plaintiff,  clearly  proved  the 
fact  alleged  in  the  bill  to  have  been  com- 
mitted by  the  defendant,  in  the  year  1800, 
when  the  witness  was,  in  the  capacity  of 
a  nurse,  in  the  tlmiily  of  the  parties,  be- 
ing then  sixteen  ye«irs  of  age.  She  after- 
wards married  Andrew  Cannon,  and  re- 
moved with  him  to  Eastchester. 

Gilbert  Underbill  and  wife,  Margaret 
Brush,  Julia  Ann  Guion,  Patience  Lang- 
don,  and  WiUiam  Hill,  concurred  in  show- 
ing the  character  of  the  witness  to  be 
g;ood  ;  several  of  them  having  been  ac- 
quainted with  her  fifteen  years. 

Testimony,  strongly  corroborating  the 
relation  of  Mrs.  Cannon,  was  also  intro- 
duced on  behalf  of  the  plaintiff. 

Mary  Tuttle,  and  several  other  wit- 
nesses, were  introduced  as  witnesses  on 


behalf  of  the  defendant.  Among  the  re-'f 
Dr.  Jacob  S.  Arden  testified,  that  during; 
the  then  present  month,  the  witness  went, 
in  company  with  the  defendant,  and  Charles* 
^Ve^^t,  and  Isaac  Sherman,  to  the  house  of 
Andrew  Cannon,  in  Eastchester,  for  the 
purpose  of  subpoenaing  his  wife,  who  syid 
that  she  knew  nothing  about  the  affair. 
She  ordered  the  defendant  to  leave  the 
house,  or  she  would  scald  him  ;  at  the 
same  time  threatening  to  put  him  in  the 
State  Prison. 

Isaac  Sherman,*  a  witness  introduced 
on  behalf  of  the  delViidant,  on  being  sworn, 
testified,  in  substance,  that  he  was  invited 
by  the  defendant  to  go  with  him  to  East- 
chester, and  set  out  with  him,  in  compa- 
ny with  Charles  We^^t  and  Dr.  Arden. 
While  on  the  way,  the  defendant  offered 
the  witness  1,000  dollars  to  swear  to  cer- 
tain things,  as  having  been  said  by  Mrs. 
Cannon  ;  and  wanted  the  witness  to  go 
with  him  to  the  house  of  that  woman,  for 
the  purpose  of  finding  out  what  she  would 
say,  and  the  defendant  would  supply  the 
rest. 

The  defendant  afterwards  delivered  the 
witness  a  paper  containing  certain  instruc- 
tions, by  which  he  was  to  shape  his  testi- 
mony in  court.  (Here  the  witness  deli- 
vered the  paper  to  the  court,  and  it  was 
proved  to  be  in  the  handwriting  of  the 
defendant.) 

The  counsel  for  the  plaintiff  declined 
addressing  the  jury — Mr.  Price  abandon- 
ed the  defence — and,  after  an  address  to 
the  jury  by  his  associate  counsel,  his  ho- 
nour the  judge  recapitulated  the  testimo- 
ny, and  charged  the  jury  strongly  in  fa- 
vour of  the  plaintiff. 

The  jury,  without  leaving  their  seats, 
found  a  verdict  for  the  plaintiff;  and  on 
the  transmission  of  the  Judge's  certificate 
to  the  Chancellor,  he  decreed  a  divorce. 


'  This  witness,  in  consequence  of  a  severe  wound, 
received  in  an  engagement^  from  a  ball,  which  en- 
tered the  right  side  of  the  abdomen,  passed  through 
its  ca\ity,  and  was  extracted  near  the  left  side  of 
the  spine,  has  nearly  lost  his  speech.  In  his  pro- 
nunciatiou,  many  monosyllables  are^omitted.  and, 
the  other  words  are  so  lengthened,  that  there  is 
about  as  much  time  elapsing  between  each  sylla- 
ble, as.  in  common  speech,  between  the  words. 
This,  combined  with  a  peculiar  stiffness  in  delive- 
ry, difficult  to  be  explained,  would  induce  one, 
unacquainted  with  tne  witness,  to  believe  hiflJi 
w  hile  speaking,  in  a  state  of  intoxication. 
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AT  a  COURT  of  GENERAL  SESSIONS 
of  the  Peace,  holden  in  and  for  the  City 
and  County  of  New-York,  at  the  City- 
Hall  of  the  said  City,  on  Monday,  the 
1st  day  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
seventeen — 

PRESE-VT, 

The  Honourable 

JACOB  RADCLIFF,  Mayor^ 
JOSL\H  HEDDEN,  Special  Jnsiice, 
GEORGE  B.  THORP,  Alderman, 

Hugh  Maxwell,  District  Attorney, 

John  W.  Wyman,  Clerk. 

GRAND  JURORS. 

Ezra  Weeks,  Foreman. 
Nath'l  Weed,        Wm.  Patterson, 
Elam  Williams,      Charles  Oakley, 
Robert  Troup,  jun.  Peter  Nevius, 
Thomas  Tobias,      Isaac  Minard, 
George  Sharp,        Edward  Lyde, 
John  Salisbury,      Ephraim  Hart, 
Joshua  Secor,        Wm.  Shot  well, 
Chas.  Osborn,        Mordec\i  Homax, 
Robert  Center,     Noah  Talcott. 

(libel — want  of  malice — notice.) 
MARTHA  CODD'S  CASE. 

Maxwell,  Gardemer  k,  Price,  Coun- 
sel for  the  prosecution, 

Ejimet  k,  WiLKiNS,  Counsel  for  the  de- 
fendant. 


 "  Dux  foemina  facti." 

V^ihgil. 

 "  A  woman  leads  the  way." 

Dkyden. 

The  implication  of  malice,  flowing  from  the  pub- 
lication of  libellous  matter,  proved,  or  even  ad- 
mitted, to  be  untrue,  may  be  rebutted  or  explain- 
ed a\v^  by  the  defendant. 

Where  the  gravamen  in  the  indictment  consisted 
in  divers  insinuations,  conveying  tlie  idea  that 
the  prosecutor  liad  conspired,  with  othei-s,  to  in- 
cite one  who  had  been  produced  asawitnes:-  on  a 
former  trial  to  commit  perjury,  and  that  tlie  pro- 
secutor was  privy  to  certain  secret  conferences 
held  between  one  of  the  conspirators,  his  client, 
and  such  witness,  at  the  office  of  the  prosecutor, 
though  on  the  traverse  of  such  indictment  such 
insinuations  may  be  proved  unfounded,  by  the 
testimony  on  behalf  of  the  prosecution,  yetj 


should  the  jurj'  believe,  from  the  testimony  on 
behalf  of  the  defendant,  and  from  all  the  circum- 
stances in  the  case,  that  she  had  strong  grounds 
for  believing  the  information  upon  which  such 
insinuations  are  founded,  to  be  true  at  the  time 
of  the  publication,  the  jury  may  acquit — espe- 
cially where  it  appears  that  the  subject-matter 
of  such  former  trial  w  as  deeply  interesting  to  the 
jeputation  and  feelings  of  the  defendant — a  wo- 
man. 

In  such  case,  however,  insinuations  conveying  so 
serious  a  charge,  published  against  an  indivi- 
dual, ought  not  to  be  foiaided  on  idle  rumour, 
conjecture,  or  surmise;  but  the  grounds  should 
be  such  as  to  leave  no  rational  doubt  in  the 
mind  of  the  publisher. 

Tlie  (juo  animo;  or  intent,  with  w  hich  a  publication 
is  made,  rather  than  its  trulli  or  falsehood,  is  the 
correct  criterion  by  which  the  juiy  is  to  deter- 
mine whether  such  publication  is  a  libel :  if  no 
malicious  intent  existed,  no  libel  was  published. 

Qua-re — Whether  a  notice  from  the  defendant  to 
the  district  attorney,  to  produce,  on  the  trial,  a 
paper,  sup|X)sed  to  be  in  the  possession  of  the 
prosecutor,  who  has  received  a  similai*  notice, 
but  denies  the  exi.stence  of  such  paper,  will  be 
sufficient  to  authorize  the  defendant  to  prove 
the  contents  of  sucii  |>aper  by  parol  testimony.^ 


During  the  session  of  the  court  of  Oyer 
and  Terminer  in  this  city  in  July  last,  the 
defendant  was  indicted  for  ivriting,  pub- 
lishing, and  delivering  to  one  William 
Coleman,  editor  of  a  public  newspaper  in 
the  city  of  New-York,  for  printing  and 
publication,  a  certain  libel,  of  and  con- 
cerning George  Wilson,  Peter  Wilson, 
I  jun.,  and  Charles  Baldwin  ;  they,  the  said 
j  George,  Peter,  and  Charles,  before  and 
at  the  time  of  the  said  publication,  being 
counsellors  at  law  of  the  supreme  court 
of  judicature  of  (he  state  of  New-York, 
and  solicitors  and  counsellors  in  the  court 
of  chancery,  aud  tlie  said  Peter  being  a 
master  in  chancery.  This  indictment  was 
sent  down  to  be  traversed  in  this  court, 
and  came  on  to  be  tried  on  Friday,  the 
14th  day  of  November. 

Mjixwcll  opened  the  case  to  the  jury, 
by  stating  that  the  prosecution  was  against 
Martha  Bradstreet,  for  writing  and  pub- 
lishing a  certain  false  and  malicious  libel 
of  and  concerning  George  Wilson,  Peter 
Wilson,  jun.,  and  Charles  Baldwin,  as  so- 
licitors and  counsellors  in  the  court  of 
chancery  of  this  state.    The  alleged  li- 
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"bel,  with  the  introductory  matter,  the 
counsel  then  road  to  tlie  Jury,  from  the 
Evcniiii;  l^ost  of  the  21st  of  June  last. 

NEW-VORK,  JUNH  10,  1817. 

To  the  Editor  of  the  New-York  EveningPost. 
Sir, 

I  request  the  favour  of  your  giving  the 
enclosed  letters  insertion  in  your  next 
paper. 

The  circumstances  which  have  given 
rise  to  its  necessity,  are  of  a  nature  too 
important  for  an  injured  party  to  adopt  a 
less  puhlic  mode  of  communication. 

My  having  alhxed  my  signature  at  the 
close  of  the  letter  addressed  to  the  Messrs. 
Wilgons,  will  satisfy  you,  I  trust,  that  I 
ehall  readily  meet  aiiy  legal  investii^ation 
of  its  contents,  which  they  may  ihnik  it 
|)rudent  to  resort  to. 

I  am  well  aware,  that  from  those  whose 
interest  or  inclination  it  m;»y  suit,  I  stand 
exposed  to  the  leaden  shafts  of  illiberal 
remark  for  this  novel  attempt  at  female 
vindication,  or  rather  infliction  of  a  just 
vengeance  on  persons  who  have  essayed 
all  their  malicious  powers  to  embitter  the 
future  hours  of  my  life,  by  depriving  my 
children  of  every  hope  of  future  respect- 
abihty,  by  the  destruction  of  their  mo- 
ther's reputation. 

You  are  to  consider  yourself  at  liberty 
to  publish  this  letter,  with  those  wliich 
ttccompany  it,  if  you  think  proper  ; 

And  I  am,  sir,  your  obedient  servant, 
MARTHA  BRADSTREET, 

Formerly  Martha  Codd. 

To  the  Public, 
tn  consequence  of  his  intemperance 
and  ill-treatment,  I  was  compelled,  in  the 
year  1809,  to  separate  from  husband, 
Mr.  Matthew  Codd :  from  that  period 
until  the  year  18  j6,  he  resided  in  the 
southern  states  ;  myself  in  the  state  of 
New-York  ;  where  I  have  endeavoured 
to  fulfil  my  duty  as  a  mother,  in  the  main- 
tenance and  education  of  his  tive  children, 
and  in  prosecuting  claims  to  a  valuable 
property,  which  I  am  led  to  suppose  are 
just. 

A  prospect  of  success  in  this  latter  pur- 
suit of  mine,  prompted  him  to  return, 
with  a  determination  to  assert  a  fancied 
Tight  to  a  life  estate  in  any  property  I 
fnight  recover.    For  this  j^urpose  he  ap- 


plied to  several  civilians  in  this  city,  who, 
on  inquiring  into  the  ch.aracter  of  the  re- 
spective parties,  declined  engaging  in  hif 
cause.  Under  these  circunistances,  ]ift 
became  the  client  of  Mr.  George  Wilson, 
and  1  w;is  comi)elled  to  resort  to  the  court 
of  chancery,  to  obtain  a  divorce  ;  a  mea- 
sure 1  had  hitherto  declined,  although 
strongly  urged  to  it  by  the  advice  of  my 
friends. 

A  bill  was  accordingly  filed  in  the  court 
of  chancery,  on  the  31st  day  of  May,  181G, 
and  the  usual  time  for  the  defendant  to 
answer  having  elapsed,  an  order  w;is  ob- 
tained to  take  it  jtro  confessoy  as  the  law- 
yers call  it.  Witnesses  were  examined 
before  the  master,  John  G.  Bogert,  Esq. 
and  his  report  made  up  as  to  the  criminal- 
ity ol"  the  defendant  ;  but  upon  an  aHida- 
vit  sworn  by  George  Wilson,  stating,  a- 
mong  other  matter,  that  the  default  had 
been  owing  to  bis  own  indisposition  and 

incapacity  to  understand  his  client's 
ideas,"  his  honour,  the  Chancellor,  was 
pleased  to  grant  the  usual  indtilgence,  and 
the  defendant  was  permitted  to  answer. 

At  the  expiration  of  nine  weeks,  an  an- 
swer was  filed.  Upon  application  of  my 
counsel  for  a  feigned  issue,  it  was  oppos- 
ed, on  the  ground  that  the  material  charge 
in  the  bill  was  not  sufficiently  specific,  the 
defendant  having  previously  sworn  in  his 
answer  in  utter  denial  of  every  such 
charge,  and  the  oath  having  been  receiv- 
ed by  Mr.  Peter  Wilson,  as  master  in 
chancery  ! — His  honour,  the  Chancellor, 
was  pleased  to  direct,  that  my  bill  should 
be  amended  in  that  particular,  by  making 
the  material  charge  more  specific,  which 
was  accordingly  done,  when  lo  !  his  coun- 
sel thought  it  expedient  to  demur,  as  it 
is  called,  to  the  bill  altogether  ;  that  is,  to 
admit  the  facts.  I  make  no  remarks  on 
this,  but  leave  it  to  be  disposed  of  by  the 
gentlemen  of  the  profession. 

At  length,  however,  the  Chancellor  de- 
cided the  point  without  an  argument.  A 
feigned  issue  was  again  applied  for  by  my 
counsel  and  obtained,  which  was  accord- 
ingly tried  before  his  honour  Judge  Spen- 
cer, at  the  City-Hall  of  this  city,  on  the 
23d  of  April  last,  whose  certificate  of  the 
result  will  speak  for  itself. 

On  this  occasion  a  singular  circumstance 
occurred :  Isaac  Sherman,  formerly  a 
soldier  in  the  United  States'  army,  belong- 
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ing  to  the  company  of  Captain  Arthur  P. 
Haines,  first  regiment  United  States'  light 
dragoons,  was  called  as  a  witness  for  the 
defendant  by  one  of  his   counsel,  Mr. 
Baldwin,  who  did  him  the  justice  to  intro- 
duce him  as  a  man  who  "  had  lost  his 
health,  and  the  use  of  his  speech,  by 
wounds  received,  and  hardships  encoun- 
tered in  the  service  of  his  country,  and  as 
being  the  man  who  had  taken  General 
Proctor's  horse  ;"  when,  to  the  great  dis- 
composure of  that  gentleman,  who  had  so 
introduced  him,  this  gallant  soldier  prov- 
ed himself  as  honest  as  he  was  brave,  by 
disclosing,  in  open  court,  a  most  nefarious 
conspiracy  ;  stating,  under  oath,  that  an 
offer  had  been  made  to  him  by  the  client 
of  Mesgrs.  Baldwin  and  Wilsons  of  "  a 
Thousand  Dollars,  on  condition  that  he 
would  swear  to  certain  perjuries,  for  the 
purpose  of  invalidating  the  testimony  of 
my  material  witness,  and  totally  ruining 
my  reputation,"  which  statement  he  cor- 
roborated by  producing  a  paper  in  the 
handwriting  of  the  defendant,  containing 
instructions  upon  which  he  was  to  shape 
his  testimony,  and  which  was  identified 
by  Thomas  Addis  Emmet,  Esq.  one  of  my 
witnesses.    The  consequences  may  easi- 
ly be  imagined,  bo^h  upon  the  court  and 
jury,  and  the  counsel  opposed  to  me.  I 
think  it  but  justice  to  declare,  that  until 
the  evening  previous  to  the  eventful  trial 
before  Judge  Spencer,  when  afi;er  much 
difficulty  of  search  he  had  found  me  for 
the  purpose  of  disclosing  his  knowledge 
of  the  plot,  I  never  saw  or  heard  of  Isaac 
Sherman  ;  but,  in  consequence  of  certain 
insinuations  to  the  contrary,  which,  I  un- 
derstand, some  of  the  opposite  counsel 
continue  to  circulate,  even  since  I  have 
obtained  my  decree  of  divorce,  and  not- 
withstanding their  client  fled  from  the 
court,  and  .absconded  as  soon  as  he  was 
apprized  of  the  nature  of  Sherman's  tes- 
timony, which  he  gave  when  he  happen- 
ed to  be  out  of  court,  I  shall  take  public 
and  effectual  measures  to  substantiate  this 
declaration,  perfectly  aware  that  I  here- 
by offer  them  an  opportunity  to  refute 
this  charge,  if  untrue. 

MARTHA  BRADSTREET, 
Formerly  Martha  Codd. 
Greenwich,  March  20,  1817. 


friends,  and  incidents  which  have  occur- 
red since  the  decree  pronounced  by  his 
honour  the  Chancellor,  have  led  me  to 
lay  before  the  public,  documents  which 
will  tend  to  elucidate  the  nature  of  the 
circumstances  which  have  given  rise  t6 
the  following  correspondence  :  In  the 
course  of  which,  if  indignation  has  led  me 
into  an  appearance  of  acrimony,  to  the 
public  I  plead,  in  extenuation  of  it,  the 
dreadful  necessity  to  which  I  am  driven 
to  defeat  the  secret  machinations  of  dis- 
appointed avarice,  which  have  already, 
in  various  ways,  attempted  to  injure  the 
reputation  of 

MARTHA  BRADSTREET, 
Formerly  Martha  Codd. 
Greenn}{ch,  June  17,  1817. 


A  reconsideration  of  the  advice  of 


SUPREME  COURT. 

Martha  Codd,  Plaintiff',  vs. 
Matthew  Codd,  Defendant. 

Feigned  issue  directed  by  the  Court  of 
Chancery  of  this  State,  by  its  order,  dated 
the  28th  day  of  February,  1817 — tried  on 
the  23d  day  of  April,  1817,  before  his 
honour  Judge  Spencer,  when  the  charge: 
of  Adultery  was  so  fully  established  and 
proved,  that  the  judge  recapitulated  the 
testimony,  which  the  plaintiff's  counsel  had 
previously  consented  to  submit  to  the  ju- 
ry, without  remark  ;  and  the  jury  without 
leaving  their  seats  found  a  verdict  for  the 
plaintiff';  on  which  Judge  Spencer  has 
given  the  following  certificate  : 

"  I,  Ambrose  Spencer,  one  of  the  justi- 
ces of  the  supreme  court  of  judicature  of 
the  people  of  the  State  of  New-York,- 
and  the  judge  before  whom  the  issue  a- 
bove  mentioned  was  tried,  do  certify,  that 
no  evidence  of  the  confession  of  the  de- 
fendant was  received  on  trial  of  the  said 
issue  in  maintenance  thereof,  and  that  the 
verdict  in  this  cause  was  supported  by 
proof  without  the  confession  of  the  party 
charged  ;  and  further,  that  the  said  ver- 
diet  was  satisfactory  to  me. 

(Signed)      AMBROSE  SPENCER. 
Dated  Albany,  the  21th  day  of  May,  1817.'* 


Greenwich,  June  \6th,  1817. 
To  Messrs.  George  Wilson  and  Peter  ^Vil- 

' son.  Attorneys  at  Law,  and  Masters  in 

Chancery. 
Sirs, 

Thf^  irrepanible  injuries  you  contem- 
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plated  effecting  to  my  reputation,  ami  the 
future  welf.ire  of  my  children,  demand 
this  pul)lic  exposure  of  some  of  the  inisi- 
dious  means  you  have  resorted  to  for  that 
purpose  :  I  do  not  offer  this  remark  other- 
wise than  as  an  extenuation  of  my  intru- 
sion on  the  notice  of  the  public,  through 
the  medium  of  the  press. 

Independent  of  frequent  slanderous  and 
malicious  remarks  on  me,  (a  person  at  that 
time  utterly  unknown  to  you,)  you  have 
frequently  so  far  for^;ot  what  was  due  to 
the  character  of  the  civilian,  and  the  man, 
as  to  make  me  the  subject  of  abusive  in- 
vective in  places  of  public  resort  ;  shel- 
tering yourselves,  no  doubt,  in  your  pro- 
fessional knowledge,  that  a  married  wo- 
man could  not  sustain  a  civil  action  for 
sland(^r. — Be  it  so  ;  but  be  assured,  that 
the  fmcied  security  you  hold,  does  not 
exempt  you,  on  this  occiision,  from  the 
contempt  and  censure  of  every  tijentleman 
of  every  profession  ;  nor  shall  the  ac- 
knowledged respectability  of  your  father, 
or  the  high  esteem  and  respect  I  am  proud 
to  own  towards  another  near  connexion  of 
yours,  restrain  my  maternal  indignation 
from  placing  your  conduct  in  its  true 
light,  before  that  pubUc,  from  a  jury  of 
whom  1  have  so  lately  obtjiined  justice, 
notwithstantbng  your  efforts  as  the  cham- 
pions of  wrong. 

In  your  idle,  ignorant,  and  unprincipled 
associates,  you  have,  no  doubt,  selected 
very  proper  channels  for  circulating  slan- 
der and  falsehood.  Be  it  now  my  part, 
as  the  injured  woman  and  the  mother,  to 
develope  some  share  of  them,  under  the 
sanction  of  such  authority  as  you  dare  not 
contradict ;  and  you  shall  prove  my  can- 
dour and  temerity  keep  pace  witli  each 
other.  You  fancied,  no  dount,  that  to 
embellish  the  history  of  the  hero  of  a 
very  bad  tale,  might  serve  to  dazzle  the 
judgment,  or  enlist  the  passions,  even  of 
twelve  honest  jurors  ;  at  least,  that  it  was 
worth  while  to  try  ;  and  as  you,  Mr. 
George  Wilson,  profess  yourself"  to  have 
a  Head,"  you  took  unwearied  pains  to  in- 
troduce an  unfortunate  client,  whom  your 
artifices  had  misguided,  and  upon  whose 
depravity  your  avarice  has  set  the  seal, 
as  a  man  who  had  "  done  the  state  some 
service." 

At  the  Tammany-Hall,  and  in  other 
places,  you  have  ventured  baldly  to  an- 


nounce, that  in  consequence  ot  his  valor- 
ous achievements  at  the  memorable  bat- 
tle of  New-Orleans,  under  General  An- 
drew Jackson,  he  was  made  a  Colonel  on 
the  field. — Now,  for  the  better  information 
of  that  part  of  the  public  who  m;iy  have 
been  beguiled  by  this  unprofitable  fruit 
of  iMr.  George  Wilson's  "  Head,"  I  shall 
subjoin  a  correspondence*  growing  out  of 
this  fabrication,  a  fabrication  which,  how- 
ever silly  in  ap[>oarance,  was  intended  to 
aid  other  malicious  schemes  against  me 
and  my  children  ;  and  I  shall  then  leave 
you  to  the  judgment  of  the  public,  which, 
however  silently  it  falls,  often  leaves  a 
deeper  trace  than  more  noisy  torrent^s. 

1  take,  however,  this  opportunity  of  in- 
forming those  whom  it  may  concern,  from 
unquestionable  testimony,  that  you,  Mr. 
Cieorge  Wilson,  have  declared,  that  the 
rejL«ou  you  withdrew  the  exercise  of  your 
talents  on  the  trial  before  his  honour 
Judge  Spencer,  on  the  23d  of  April  last, 
and  substituted  those  of  Mr.  William  Price, 
was,  that  you  had  discovered  the  villany 
of  your  client  :  and  here,  however  imma- 
terial the  remark  may  be  to  Mr.  Price,  I 
caimot  idlow  this  opportunity  to  pass, 
without  declaring,  that  1  appreciate  the 
honourable  and  gentlemanly  manner  in 
which  he  abandoned  a  cause  he  had  been 
deluded  into  by  misrepresentation.  1  will 
do  your  sag-acity,  sir,  more  justice  in  avow- 
ing the  belief,  that  your  real  motive  was, 
that  you  had  just  then  learned,  from  un- 
doubted authority,  that  barriers  existed  of 
an  insurmountable  nature,  to  prevent  the 
execution  of  certain  deeds  of  conveyance, 
intimately  connected  with  your  client's 
success  in  defeating  my  efforts  for  the  pre- 
servation of  my  life,  my  reputation,  and 
the  welfare  of  my  children. 

For  the  fee  he  received,  Mr.  Charles 


"The  correspondence  here  referred  to.  and 
which  followed  in  the  Evening  Post  iraraeniately 
after  the  matter  alleged  as  a  libel,  consists  of  a  let- 
ter from  John  Bradstreet  to  General  Jackson,  bear- 
ing date  May  3d,  1S17,  inquiring  whether  Matthew 
Codd  was  by  the  General  made  a  Colonel  on  the 
field,  "for  his  valorous  exploits,"  in  the  engage- 
ment at  New-Orleans  ?  The  reply  of  the  General 
to  this  inquiry,  bearing  date  at  Nasli\-ille,  the  26th 
of  May,  1817,  alleges,  that  he  was  not  acquainted 
with  any  man  by  the  name  of  Matthew  Codd,  du- 
ring the  war  ;  nor  with  any  circumstance,  which 
occuiTed  in  the  engagement,  of  the  kiad  alluded  to 
in  the  letter  of  Bradstreet. 
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Baldwin,  1  am  informed,  did  all  he  could 
for  your  client,  extending  it  to  the  forfeit- 
ure of  the  character  of  the  gentleman  in 
his  address  to  the  jury  ;  for  I  am  told,  that 
a  more  indecent  attempt  at  eloquence,  in 
a  bad  cause,  has  not  often  insulted  a  court 
of  justice.  I  understand  you,  Messrs.  Wil- 
sons, now  complain,  that  your  client  has 
involved  you  in  debt.  I  confess  I  am  too 
candid,  did  I  even  believe  your  assertion, 
to  affect  to  sympathize  with  you  ;  but  of 
this  be  assured,  that  there  is  a  debt  which 
he  will  amply  pay  you  yet,  in  his  dying 
execration,  for  having  led  him  on  to  the 
total  ruin  of  the  last  remnant  of  his  repu- 
tation. I  think  it  proper  here  to  remind 
Mr.  George  Wilson,  that  his  most  materi- 
al witness,  Isaac  Sherman,  ("  the  soldier 
who  took  General  Proctor's  horse,")  was 
well  known  to  you  some  time  before  he 
gave  public  proof  of  incorruptible  honesty, 
and  that  in  your  office  in  Nassau-street, 
frequent  consultations  took  place  between 
your  client  and  Sherman,  with  your  privi- 
ty and  consent.  On  tliis  subject,  the  rest 
is  left  to  the  reader  ! ! ! 

I  will  also  refresh  your  memory,  Mr. 
George  Wilson,  by  reminding  you,  that 
the  gentleman  who  has  addressed  General 
Jackson  in  the  folK/wing  letter,  (the  an- 
swer to  which  he  only  received  on  the 
14th  inst.  and  which  is  now  submitted  to 
the  pubUc,)  is  the  same  respecting  whom 
you  publicly  observed,  "  that  if  you  were 
in  your  client's  place,  you  would  shoot 
that  Bradstreet."  In  addition  to  other 
vile  and  unfounded  remarks,  this  was  in- 
tended to  publish  your  opinion  of  my 
criminality.  I  and  my  family  have  to  re- 
joice in  common  with  Mr.  Bradstreet's 
wife  and  children,  that  however  low  you 
had  prostrated  your  client's  principles,  he 
was  not  so  easily  prompted  to  murder  as 
10  perjury,  and  that  I,  notwithstanding  de- 
traction and  persecution. 

Am  always  myself, 
MARTHA  BRADSTREET, 

Formerly  Martha  Codd. 

The  innuendo,  immediately  succeeding 
the  matter  addressed  to  the  public,  was, 
that  the  defendant  meant  thereby  to  in- 
sinuate and  be  understood,  that  the  said 
George  Wilson  had  conspired  with  the 
said  Matthew  Codd  wickedly  tc  instigate 
and  persuade  the  said  Isaac  Sherman  to 
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swear  to  the  certain  perjuries  aforesaid, 
for  the  purpose  of  invalidating  the  mate- 
rial witness  of  the  said  Martha,  and  for 
the  purpose  of  totally  ruining  the  reputa- 
tion of  the  said  Martha. 

Under  the  matter  in  the  communica- 
tion to  the  Messrs.  Wilsons,  that  "  he  Teas 
not  so  easily  prompted  to  murder  as  to  per- 
jury^^^  the  meaning,  as  alleged  in  the  in- 
nuendo, was,  that  the  defendant  thereby 
insinuated  that  the  said  George  Wilson 
had  prompted  the  said  Matthew  to  com- 
mit murder  and  perjury  ;  and,  also,  that 
the  said  George  Wilson  had  prompted  the 
said  Matthew  Codd  to  induce  and  per- 
suade the  said  Isaac  Sherman  to  swear  to 
the  perjuries  aforesaid. 

After  reading  the  pubUcation,  Maxwell 
rested  the  prosecution. 

Wilkins  opened  the  defence,  by  stating 
the  various  circumstances  on  which  the 
defendant  rehed. 

Isaac  Sherman,  a  witness  on  behalf  of 
the  defendant,  was  sworn,  and  stated,  that 
in  the  beginning  of  April  last,  he  was  ia 
the  habit  of  going  to  Sternberg's  Hotel, 
in  Water-street,  and  became  acquainted 
with  Matthew  Codd,  then  called  Colonel 
Codd,  who  boarded  there.  In  about  a 
week  after  this,  the  witness,  at  the  soHci- 
tation  of  Codd,  went  with  him  to  the  of- 
fice of  Messrs.  Wilson  and  Gale,  in  Nas- 
sau-street, where  Codd  gave  the  witness 
an  invitation  of  going  with  him  to  East- 
chester  ;  and  told  the  witness  to  be  m 
readiness  at  the  office  at  a  certain  hour. 
The  witness,  tlie  same  day,  met  Dr.  Ja- 
cob S.  Arden,  and  Codd,  in  one  chair,  and 
Charles  West  in  another,  proceeding  up 
the  Bowery  ;  and  got  in  the  carriage  witb 
West. 

They  proceeded  five  miles  beyond 
Haerlera,  when  Codd  complained  that  his 
horse  was  weary,  and  proposed  to  Ardea 
that  he  should  leave  his  chair  and  get  ia 
that  of  West,  and  that  the  witness  should 
get  in  the  chair  with  him,  to  lighten  the 
load. 

Codd  then  disclosed  to  the  witness, 
that  he  should  go  the  next  morning  to 
Mrs.  Cannon's,  and  try  to  pump  out  of  her 
what  he  could,  and  what  he  could  not 
Codd  would  supply  ;  offering,  at  the  same 
time,  to  give  the  witness  g  1,000,  and,  if 
the  cause  was  gained,  more  money. 

They  put  up  that  night  at  the  widow 
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Hn!<tC<rs,  about  riiiicici  ii  ijiilcs  from  \cw- 
York  ;  but  about  a  quarter  ol"  a  mile  this 
side  of  tbe  tavern,  by  a  preconcert,  the 
witness  ^ot  out  of  the  chair,  iiavini^  re- 
ceived siitVicient  in  money  for  liis  night's 
reckonine;,  and  proceede«l  behind,  and 
came  to  lliisted's  Inn  as  a  travelling  man 
who  wanted  emjjloy. 

In  the  evening,  ('odd  gave  the  witness 
written  directions  where  to  find  Mrs.  Can- 
non's ;  and  the  next  morning  he  proceed- 
ed before,  and  soon  iffter  they  followed 
behind.  The  witness,  after  travelling 
better  than  a  mile,  arrived  at  Cannon's, 
and  found  Mrs.  Cannon  and  her  husband  ; 
the  former,  being  apparently  sick,  sitting 
in  the  corner  with  an  infant.  The  wit- 
ness jisked  for  employ,  and  Cannon  re- 
commended him  to  a  Air.  Munroe. 

Shortly  afterwards,  Codd,  West,  and 
Arden,  arrived  ;  and  West  read  a  subpa^- 
na  to  Mrs.  Cannon,  who  stated  that  she 
was  unwell,  and  could  not  go.  She  order- 
ed Codd  to  leave  the  house,  or  she  would 
have  him  put  in  the  State  Prison.  While 
there,  they  pretended  not  to  know  the 
witness. 

After  some  further  altercation,  they  all 
left  the  house  ;  and  the  witness,  linger- 
ing behind  the  rest,  Arden  called  to  him, 
*'  JIal  you  man  with  a  blue  jacket,  can 
you  give  me  a  chew  of  tobacco  When 
the  witness  came  up  to  Arden,  he  said, 
"  You  know  I  don't  use  cobacco,  but  I 
wanted  to  tell  you  to  follow  us." 

They  then  went  to  the  house  of  a  Mr. 
Armstrong,  where  Codd  gave  the  witness 
14s.,  for  stage  fare  to  New- York,  and  a 
further  sum  of  the  same  amount  for  other 
expenses.  He  was  there  directed  to  stay 
in  the  neighbourhood,  that  an''  the  day  fal- 
lowing, and  to  watch  an  opportunity  when 
Cannon  should  be  absent,  and  try  to  find 
out  what  he  could  from  his  wife.  He  was 
then  to  return  to  New-York  in  the  stjige. 
At  this  place,  the  witness  asked  Codd  how 
he  was  to  pay  his  lawyer  ?  and  the  an- 
swer was,  that  he  had  secured  him  with 
property. 

The  witness  assented  to  the  proposal 
of  staying  and  performing  what  he  was 
directed,  and  Codd  and  his  companions 
departed.  Shortly  after  this,  the  witness, 
instead  of  returning  to  Mrs.  Cannon's,  set 
out  for  New- York,  and  was  overtaken  by 


a  wagoner,  to  wliom  he  gave  a  dollar  for 
his  fare  to  the  city. 

Staying  until  the  time  he  was  expectet! 
by  Co<ld,  according  to  appointment,  to 
be  at  Wilson's  office,  he  went  there  and 
found  him.  Codd,  being  in  the  front  of- 
fice of  Wilson,  sent  the  witness  with  a  let- 
ter to  the  post- office,  and  on  his  return 
handed  him  a  set  of  instructions,  in  wri^ 
ting,  concerning  what  he  was  to  swear  in 
court,  and  directed  him  to  learn  it  by 
heart.  These  instructions  Codd  had  com- 
menced writing  before  the  witness  went 
on  the  errand  aforesaid. 

After  this,  there  were  frequent  secret 
conferences  between  Codd  and  the  wit- 
ness, relatirjg  to  this  aflair,  in  the  back 
olhce  of  Wilson  ;  sometimes  when  Wilson 
w;uj  in  the  front  office,  and  sometimes 
when  he  was  absent. 

Sometimes  Codd  would  ask  permission 
of  Wilson  to  let  him  go  in  the  back  office, 
who  delivered  him  the  key.  In  fact,  all 
the  communications  the  witness  ever  re- 
ceived on  the  subject,  except  as  before 
stated,  he  received  from  Codd  at  this  of- 
fice ;  but  Wilson  was  not  present  at  any 
such  conference,  nor  did  the  witness 
know  that  he  had  any  knowledge  of  the 
nature  of  any  such  communication.  Codd 
advised  the  witness  to  keep  the  expedi- 
tion to  Eastchester  a  profound  secret. 

The  trial  before  Judge  Spencer  was 
to  have  taken  place  on  the  19th,  but  was 
postponed  to  the  23d  of  April  ;  a  few 
days  before  which,  George  Wilson  in- 
quired of  him  if  he  was  to  be  a  witness  ? 
he  answered  in  the  affirmative  ;  which 
was  the  only  communication  on  the  sub- 
ject he  ever  had  with  Wilson,  though  he 
had  known  the  witness  several  years  be- 
fore. 

After  having  received  the  instructions 
and  communications,  as  aforesaid,  from 
Codd,  he  gave  him  another  set  shortly 
before  the  trial.  The  witness,  on  that 
occasion,  came  into  court,  and  being  re- 
quested by  Mr.  Baldwin,  the  counsel 
Codd,  to  state  what  he  knew  relating  to 
the  case,  said — "  All  I  know  is,  that  Co- 
lonel Codd  has  offered  me  $1,000  to  swear 
to  a  he  !"  Whereupon  Mr.  Baldwin  rose, 
and  said,  "  Mr.  Sherman,  I  am  surprised 
at  your  blowing  up  Colonel  Codd  in  this, 
manner."    To  whom  the  wituess  4elibc- 
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rateiy  replied — "  Sir,  I  do  not — I  only 
furnish  the  magazine,  and  leave  it  to  the 
court  to  blow  him  up !"  At  the  same 
time,  the  witness  delivered  to  Judge  Spen- 
cer the  set  of  instructions  last  received 
from  Codd,  and  in  his  handwriting ! 

We  have  thus  preserved  the  thread  of 
the  witness's  narrative,  which,  during  its 
relation,  was  interrupted  by  frequent 
appeals  to  the  court  against  its  admissi- 
bility. 

It  was  contended,  by  Messrs.  Price  and 
Gardenier,  that  the  story  of  this  witness 
ought  not  to  be  received,  unless  it  was 
further  shown,  on  behalf  of  the  defend- 
ant, that  the  Wilsons  had  cognizance  of 
the  transaction. 

His  honour  the  Mayor  said,  that,  as  he 
understood,  from  the  bearing  of  the  testi- 
mony, there  were  two  things  which  the 
defendant  proposed  showing  :  1st,  That 
(here  was  a  conspiracy  to  induce  Isaac 
Sherman  to  commit  perjury  on  a  former 
trial ;  and,  2dly,  To  show  a  connexion  be- 
tween the  conspirators  and  the  Wilsons. 
Unless  this  were  shown  in  the  course  of 
the  trial,  the  story  of  Sherman  would  go 
for  nothing. 

Emmet,  in  frequent  remarks  to  the 
court,  in  answer  lo  the  objections  made 
to  Sherman's  testimony,  stated,  that  it  was 
the  object  of  the  defendant  to  show  a  con- 
spiracy to  suborn  Sherman  ;  that  this  was 
to  be  made  out  by  direct  testimony  or 
circumstances.  He  cautioned  the  oppo- 
site counsel,  and  urged  them  to  suffer  the 
prosecution  to  take  its  proper  course. 
He  was  extremely  cautious  of  anticipating 
or  stating  matter  of  supposition  ;  but  if 
compelled  to  the  measure,  he  should,  after 
proving  this  conspiracy,  give  the  decla- 
rations of  some  or  one  of  the  conspirators 
in  evidence  to  the  jury,  to  charge  the 
others. 

For  the  present,  it  was  only  necessary 
for  him  to  state,  that  he  expected  to  show 
a  palpable  connexion  between  these  con- 
spirators and  the  Wilsons.  He  should 
urge  to  the  jury,  that,  from  the  relation 
necessarily  subsisting  between  client  and 
counsel,  it  could  not  be  otherwise  but 
that  one,  at  least,  of  the  Wilsons  had  a 
erfect  knowledge  of  the  communications 
etween  Codd  and  Sherman. 
The  witness,  on  his  cross-examination, 
which  was  conducted  principally  by  Price, 


^  1)  stated  that  he  had  never  declared  to  any 

2  person  that  he  did  not  believe  that  Wilson 
J  or  Dr.  Arden  had  any  thing  to  do  with 
-  this  affair  ;  but  he  had  stated  on  the  for- 
1  mer  trial,  and  before  the  grand  jury,  and 

he  now  states,  that  he  did  not  know,  of 
f  his  personal  knowledge,  that  they,  or 

3  either  of  them,  was,  or  were  concerned, 
t  Wilson  Was  never  present  at  any  confe- 
.  rence  between  Codd  and  the  witness.  A 

day  or  two  before  the  trial  took  place,  a 
1  quarrel  happened  at  the  office  between 
;  Wilson  and  Codd,  when  the  former  told 
;  his  little  boy  to  kick  Codd  out  of  the  of- 
•  tice,  and  called  him  a  rascal, 
r  (Question  by  Mr.  Levy,  one  of  the  Ju- 
rors. Was  Wilson's  office  always,  the 
:  place  appointed  to  meet  Codd  I 

JVitness.  It  was. 
;      Question  by  Emmet.  Did  you  ever  hear 
;  Wilson  tell  any  thing  concerning  the  ad- 
;  vantage  he  should  derive,  if  Codd  gained 
'  his  cause  / 

Witness.  After  this  quarrel,  they  both 
came  in  the  front  office  and  made  up  ;  and 
Wilson  said,  that  if  Codd  gained  his  cause,- 
he,  Wilson,  would  never  want  for  mone3\ 
This  ^Vas  before  we  went  to  Eastchester. 

Mr.  Price.  To  whOm  did  you  first  com- 
mmiicate  the  offer  you  had  received  from 
Codd  of  §1,000? 

IVitncss.  To  John  Lyon  and  John  Gr< 
Scholtz.  This  was  about  a  week  before 
the  trial  :  they  were  officers,  with  whom 
I  had  been  acquainted  in  the  army.  Lieu- 
tenant Scholtz,  when  I  first  disclosed  it  to 
him,  treated  it  as  an  idle  thing ;  but  the 
next  time  I  toid  him,  he  advised  me  to 
lose  no  time  in  finding  the  lady,  or  her 
counsel,  and  giving  them  a  full  relation  of 
the  affair,  and  not  to  state  any  thing  under 
oath  but  the  truth. 

From  this  time,  until  the  trial,  the  wit- 
ness stated,  that  he  made  inquiries  in  ma- 
ny places  to  find  the  defendant  or  her 
counsel.  He  inquired  of  Codd,  who  in« 
formed  him  that  she  lived  in  Westchester. 

The  day  before  the  trial  was  to  haves, 
taken  place,  the  witness  ascertained,  by 
accident,  that  Mr.  Emmet  and  Colonel 
Burr  were  her  counsel  ;  when  he  called 
on  a  young  man,  in  the  office  of  the  first- 
named  gentleman,^  and  urged  him  to  have 
the  trial  put  oif  till  the  witness  could  see 
Mrs.  Codd,  for  he  had  soDiethici§;  yerjr 
iinpoTtant,  to  cpramunicate. 
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The  witness  lurther  testiiied,  that  lie 
fehowed  the  written  instructions  he  had 
received  to  Scholtz  ;  and  not  being  abUi  to 
hear  any  thing  concerning;  Mrs.  Codd,  he 
destroyed  the  paper,  beinji;  deterniiued 
to  have  nothing  to  do  with  the  affair.  A 
short  time,  however,  l)efore  the  trial, 
Codd  delivered  him  another  set  of  instruc- 
tions, which  he  first  showed  to  Colonel 
Burr,  and  delivered  to  Judge  Spencer,  as 
before  related. 

Price.  What  business  have  you  lately 
been  engaged  in  ? 

yVitness.  1  have  done  the  business  of  a 
gentleman,  for  two  or  three  months. 

Price.  Have  you  received  any  sum  or 
sums  of  money  lately  / 

Witness.  Y  es,  Sir  ;  I  have  lately  recei- 
ved jJ200  from  government  towards  my 
pension. 

Price.  Have  you  received  none  from 
any  other  source  ? 

Witness.  I  received  g3  50  from  Mrs 
Codd. 

Price.  For  what  purpose,  and  on  what 
account  ? 

Witness.  For  wheeling  three  pigs  from 
market  up  to  her  house  in  Greenwich. 

Price.  This,  surely,  could  not  have 
taken  more  than  three  hours  ? 

Witness.  One  of  the  pigs  got  out  of  the 
bag,  and  it  took  me  as  much  as  three 
hours  to  catch  it. 

Charles  West,  on  being  sworn  as  a  wit- 
ness on  behalf  of  the  defendant,  testified, 
that  he  was  acquainted  with  Codd,  and 
had  been  in  Wilson's  office  when  he, 
Codd,  was  there. 

To  an  inquiry  by  the  Counsel,  whether 
he  had  ever  heard  George  Wilson  say  any 
thing  derogatory  to  the  character  of  the 
defendant,  he  answered,  that  he  had 
heard  Wilson  say,  tha:  her  proceedings 
were  unjust  against  Codd  ;  and  at  other 
times,  and  in  various  conversations,  the 
particulars  of  which  the  witness  did  not 
recollect,  Wilson  conveyed  an  idea  to  the 
mind  of  the  witness,  that  she  had  an  im- 
proper connexion  with  Mr.  Bradstreet. 

The  evening  before  Wilson  went  to 
Albiny,  to  argue  the  demurrer  to  the  bill 
in  chancery,  Codd  borrowed  ^50  of  the 
witness,  which  he  paid  to  Wilson,  who 
told  Codd,  that  if  he  minded  his  business, 
it  would  be  well.  At  another  time  Wil- 
son said,  in  the  preseace  of  the  witness. 


that  if  Codd  succeeded,  J700,000  would 
fall  to  him. 

Emmet.  Do  you  know  any  thing  con- 
cerning a  certain  deed  of  conveyance  of  a 
lil'(j  estate  from  Codd  to  the  WiUons,  or 
eitlier  of  them  t 

Witness.    I  do  not. 

The  counsel  then  stated,  that  a  noticf 
had  been  served  on  George  Wilson,  to 
produce,  on  the  trial,  a  certain  bond  and 
warrant  of  attorney  from  Codd  to  him, 
intended  to  secure  to  Wilson  the  life 
estate  of  Codd  in  certain  property  ;  that 
a  notice  had  also  ]>een  served  on  Peter 
Wilson,  jun.,  to  produce  a  certain  convey- 
ance of  the  life  estate  of  Codd  to  him  to 
certain  property,  which  notices  were  ac- 
companied by  a  subpujna  duces  tecum  to 
each  of  the  WiUons.  A  similar  notice 
had,  also,  been  served  on  Mr.  iMaxwell, 
the  District  Attorney. 

The  service  of  the  notices  being  admit- 
ted, Fmmet  contended,  that,  upon  their 
nonproduction,  the  defendant  had  a  right 
to  go  into  parol  evidence  to  prove  their 
content's,  w  ithout  calling  on  either  of  the 
Wilsons  iis  witnest  es.  The  district  attor- 
ney, standing  in  the  place  of  the  prosecu- 
tor, is  presumed  to  have  either  posses- 
sion of,  or  control  over,  papers  relating 
to  the  interests  of  those  he  represents. 
Though  the  counsel  could  not  cite  the 
court  an  authority,  his  impression  was, 
that  such  wiLS  the  rule  in  the  criminal 
courts  in  England. 

Gardenier  contended,  that  the  notice 
served  on  the  district  attorney,  to  pro- 
duce a  paper  in  possession  of  the  prose- 
cutor, was  inoperative,  and  did  not  pave 
the  way  ta  secondary  proof.  The  oppo- 
site party  was  first  bound  to  show  that  the 
district  attorney,  who  stands,  on  all  occa- 
sions, as  the  representative  of  the  people, 
had  the  paper,  before  he  could  be  called 
upon  for  its  production  ;  or  tlie  Wilsons 
may  be  called  on  as  witnesses  for  the  de- 
fendant ;  and  they  would  state  that  no  such 
papers,  to  their  knowledge,  existed. 

The  court  was  disposed,  at  least  for 
the  present,  to  waive  deciding  the  point. 
It  was  entirely  new  ;  and,  perhaps,  not 
necessary  to  be  decided  at  that  stage  of 
the  prosecution. 

Emmet  waived  the  inquiry,  and  the 
cause  proceeded. 

George  Griffin,  a  solicitor  and  counsel- 
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lor  in  chancery,  on  being  called  on  as  a 
witness  on  behalf  of  the  defendant,  stated, 
that  he  hud  been  apphed  to  by  Matthew 
Codd  to  defend  the  suit  in  chancery  ;  and 
the  witness  expressed  a  reluctance  at  be- 
ing further  examined,  as  he  did  not  know- 
that  it  would  be  proper  for  him  to  go  into 
a  further  detail. 

By  the  Court.  Was  you  the  counsel  of 
Mr.  Codd  ? 

Witness.  I  was  not.  I  declined  being 
his  counsel  ;  but  this  was  conditional.  If 
deemed  expedient,  I  will  state  the  reason. 
Codd  applied  to  me,  and  related  his  story  ; 
and  finding  it  was  likely  to  lead  to  an  ex- 
tensive range  of  business,  and  that  the 
controversy  was  with  a  lady,  having  seve- 
ral children,  1  told  him  that  I  should  ex- 
pect, if  he  engaged  me,  a  retainer  of 
J^IOO.  I  purposely  set  the  charge  high, 
thinking  it  would  put  an  end  to  the  appli- 
cation. He  did  not  comply  with  the 
terms,  and  without  having  passed  any 
judgment  on  the  merits,  we  parted. 

Caleb  S.  Riggs,  also  a  counsellor  in 
chancery,  on  being  sworn  as  a  witness  on 
behalf  of  the  defendant,  testified,  that 
Codd  applied  to  him  to  defend  the  suit 
commenced  by  the  defendant,  and  told  his 
story  ;  the  hearing  of  which,  was  the  only 
concern  the  witness  had  in  the  cause. 
He  asked  a  sum  for  a  retainer,  which 
Codd  either  would  not,  or  could  not  pay, 
and  the  witness,  of  course,  was  not  en- 
gaged. 

Henry  York  Webb,  a  witness  for  the 
defendant,  testified,  that  in  October,  1816, 
having  some  business  to  transact  in  Wil- 
son's office,  some  conversation  passed  be- 
tween that  gentleman  and  himself  on  the 
subject  of  the  divorce.  Wilson  said, 
among  other  things,  "  Damn  that  Brad- 
street,  if  I  was  in  Codd's  place,  1  would 
shoot  him."  He  further  stated,  as  a  rea- 
son, that  Bradstreet  was  continually  gal- 
lanting her  about ;  and  it  looked  more 
like  the  conduct  of  a  sweetlieart  than  that 
of  a  relation.  At  this  time  Wilson  knew 
that  the  witness  was  acquainted  with  the 
defendant. 

On  being  requested  by  the  counsel  for 
the  prosecution  to  point  out  George  Wil- 
son in  the  bar,  the  witness  pointed  out 
Peter  W.  Gale,  Wilson's  former  partner. 

John  Bradstreet,  a  witness  for  the  de- 
fendant, on  being  sworn,  testified,  that 
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the  intelligence  concerning  the  declara- 
tion of  VVilson,  mentioned  by  the  last- 
named  witness,  was  conveyed  to  her  as 
coming  from  George  Wilson. 

Charles  West  was  here  called  again, 
and  stated  that  he  understood,  previous  to 
the  trial  before  Judge  Spencer,  that  he 
was  to  be  a  witness  for  Codd  ;  but  was 
not  examined  by  Wilson  beforehand. 

John  G.  Scholtz,  a  witness  on  behalf  of 
the  defendant,  stated,  that  he  was  a  lieu- 
tenant in  the  army  during  the  late  war, 
and  that  Sherman,  in  the  spring  of  1816, 
called  on  him.  and  disclosed  the  oflfer  made 
to  him  by  Codd,  and  exhibited  to  him  a 
paper,  the  contents  of  which  he  does  not 
recollect.  The  witness  first  treated  it  as 
an  idle  story  ;  but  upon  a  further  appli- 
cation from  Sherman,  the  witness  directed 
him  to  find  out  Mrs.  Codd,  or  her  attor- 
ney, and  disclose  the  whole  affair. 

In  the  month  of  January  preceding,  the 
witness  boarded  at  Sternberg's  Hotel,  and 
Codd,  then  called  Colonel  Codd,  boarded 
there  at  the  same  time.  Sherman  attend- 
ed there,  frequently,  in  the  capacity  of  a 
waiter,  to  both  Codd  and  the  witness.  He 
saw  Sherman  frequently  in  Wilson's  of- 
fice ;  and  understood  the  former  had  em- 
ploj'ed  the  latter  to  draw  up  certain  pa- 
pers for  the  purpose  of  getting  a  pension. 
About  a  week  previous  to  the  trial,  Sher- 
man stated  to  the  witness  this  affair  con- 
cerning the  offer. 

Dudley  S.  Bradstreet,  on  being  sworn 
for  the  defendant,  stated,  that  he  was  in- 
troduced, by  some  person  at  Tammany 
Hall,  to  a  man  then  stated  to  be  Colonel 
Codd,  who  had  performed  great  exploits 
under  General  Jackson.  The  witness  is 
acquainted  with  both  the  AVilsons  ;  but  is 
uncertain  whether  the  person  so  intro- 
ducing Codd  was  either. 

John  Bradstreet  was  again  called,  and 
asked,  by  Emmet,  whether  he  did  not  un- 
derstand, by  the  witness  last  named,  that 
he  was  introduced  by  Wilson  to  Codd  as 
one  who,  for  his  valorous  exploits  under 
General  Jackson,  was  made  a  colonel  on 
the  field,  and  whether  he  did  not,  a  short 
time  afterwards,  so  inform  the  defendant  ? 

Gardenier  objected  to  this  inquiry,  on 
the  ground  that  it  was  mere  hearsay  tes- 
timony. 

Emmet  insisted  to  the  court,  that,  as 
this  was  charged  in  the  indictment,  it  was 
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competent  for  the  detcndHnt  to  show  that  I 
she  received  ;tnd  acted  upon  such  iiiior-  i 
mation.    'J'liis,  if  proved,  was  a  circum- 
stance to  i^liow  the  want  of  malice. 

The  court,  on  tliat  ground,  overruled 
-the  objection,  and  the  witness  answered 
the  inquiry  in  the  aftirmative.  | 

John  W.  Picket,  on  bein^  sworn  for  the } 
defendant,  testified,  tliat  he   heard  the : 
sjime  account  of  Codd,  in  Wilson's  office, 
as  stated  by  the  last  witness  ;  but  he  does 
not  recollect  whether  Wilson  was  present  j 
when  such  account  was  given. 

Mary  Tuttle,  a  witness  for  the  defend- 
ant, testified,  that  she  was  examined  byj 
Peter  Wilson,  jun.,  about  a  fortnight  be- 1 
fore  the  trial  of  the  feiu:ned  issue,  to  .iscer- 1 
tain  what  she  would  swear  ;  and  that,  on  ' 
that  trial,  she  was  sworn  as  a  witness  on! 
behalf  of  Codd.  j 

Robert  Emmet,  a  witness  for  tlie  de- 1 
fendant,  testified,  that  he  sj)oke  to  Georjje  ; 
Wilson  several  times,  and  Wilson  to  him,! 
on  the  subject  of  the  controversy  between  | 
Mrs.  Codd  and  her  husband.    The  wit- 1 
ness  had  given  Wilson  to  understand  that| 
he,  the  witness,  was  a  particular  friend  of 
this  woman,  and,  on  one  occasion,  caution- 
ed or  requested  him  to  say  nothing  dero- 
gatory to  her  character.     In  the  course, 
however,  of  some  or  one  of  these  conver- 
^jations,  Wilson  spoke  disrespectfully  of, 
jthe  character  of  Mrs.  Codd,  and  convey- 
ed an  idea  to  the  mind  of  the  witness,  that! 
an  improper  intimacy  subsisted  between  I 
Bvadstreet  and  the  defendant ;  though  the 
witness  could  not  undertal:e  to  repeat  the 
words  by  which  that  idea  was  conveyed. } 
The  witness   does  recollect,  however, ! 
that  Wilson  said  it  was  very  strange  she 
and  Bradstreet  should  be  so  oftrn  wfilkiuii 
together. 

After  the  trial  of  the  feigned  issue,  the 
witness  had  a  conversation  with  Wilson, 
wherein  he  endeavoured  to  remove  any 
unfavourable  impression  on  the  mind  of 
jthe  witness,  which  he  might  have  towards 
Wilson,  touching  his  knov/ledge  of  the  at- 
tempt to  suborn  Sherman.  Wilson  told 
the  witness  that  he  did  not  Iniow,  before 
the  trial,  that  Sherman  was  to  be  examin- 
ed as  a  witness,  and  did  not  know  what  he 
woultj  swear.  Wilson,  in  the  course  of 
the  conversation,  further  said,  that  the 
^reason  he  wanted  ^he  trial  put  off  was, 


that  he  had  found  out  that  Sherman  was  a 
great  rascal. 

Price,  after  reading  that  part  in  the 
publication  relating  to  Mr.  Baldwin,  in- 
quired of  the  witness,  whether,  on  the 
trial  of  the  feigned  issue,  that  gentleman 
stated  any  thing  indecent  in  his  address  to 
the  jury  ? 

Emmet,  the  counsel,  requested  to  know 
whether  Price  appeared  as  the  counsel 
of  Mr.  Baldwin  I 

Price  replied,  that  he  appeared  for  the 
people. 

Emmet  objected  to  the  inquiry,  on  the 
ground,  as  he  alleged,  that  Mr.  Baldwin's 
name  had  been  joined  with  the  others 
without  his  knowledge  or  concurrence. 
He  had  never  appeared  as  a  prosecutor  ; 
and  wished  to  have  nothing  to  do  with  the 
allair.  If  the  gentleman,  however,  per- 
sisted in  the  inquiry,  the  counsel  should 
be  compelled,  contrary  to  his  feelings,  to 
j)rove  the  precise  words  uttered  by  Mr. 
Baldwin,  alleged  to  be  indecent,  in  his 
address  to  the  jury. 

3Iaxwell  stated,  that  although  Mr.  Bald- 
win had,  on  no  occasion,  appeared  as  a 
prosecutor,  yet,  the  complaint  relating  to 
him  was  incorporated  in  the  indictment, 
and  was  regularly  before  the  court.  The 
counsel  did  not  feel  himself  authorized, 
nor  was  he  aware,  that  he  had  the  power 
of  withdrawing  any  part  of  the  indictment. 

By  the  Court.  We  think  it  is  competent 
for  the  public  prosecutor  to  withdraw  any 
part  of  the  charges  contained  in  the  in- 
dictment, at  any  stage  of  the  cause,  should 
he  think  proper. 

The  counsel  for  the  prosecution,  how- 
ever, refused  to  withdraw  that  part  of  the 
indictment  concerning  Mr.  Bahlwin,  and 
Emmet,  thereupon,  called  on  John  Brad- 
street,  who  testified  concerning  certain 
expressions,  considered  indecent  by  the 
witness,  which  were  used  by  Mr.  Bald- 
win in  his  address  to  the  jury  on  the 
feigned  issue. 

From  the  testimony  of  this  witness,  it 
appeared  that  the  expressions  used  re- 
ferred to  Mrs.  Cannon,  a  witness  sworn 
on  behalf  of  the  plaintiff,  on  the  trial  of 
the  feigned  issue  ;  but  we  deem  the  ward? 
testified  to  immaterial. 

John  M'Kesson,  Clerk  of  the  Sittings, 
on  being  sworn  as  a  witness  for  the  defend- 
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^t,  was  asked,  by  Emmet,  whether  he 
had  an  affidavit,  ia  the  handwriting  of 
Oeorge  Wilson,  sworn  to  belbre  the  wit- 
ness by  Codd.  for  the  purpose  of  putting 
oflf  the  trial  of  the  feigned  issue,  for  the 
w«nt  of  a  material  witness  ?  The  witness 
answered  in  the  affirmative,  and  further 
stated,  that  the  affidavit  wa.s  sworn  in 
open  court,  on  the  14th  day  of  April  last, 
and  Wilson  made  the  motion  as  counsel. 

Price  objected  to  the  introduction  of 
the  affidavit  in  evidence,  unless  the  coun- 
sel, also,  would  show  that  it  was  false,  with 
the  knowledge  of  Wilson, 

Emmet  stated,  that  he  proposed  to  show 
that  when  this  affidavit  was  tirst  read  be- 
fore the  court.  Judge  Spencer  decided 
that  it  was  defective.  Wilson  altered  it 
again,  and  it  was  sworn  to,  and  still  found 
defective  ;  and  when  Wilsou  was  about 
making  the  third  alteration,  the  Judge  re- 
buked him,  by  saying,  "  Sir,  will  your 
client  swear  to  every  thing  you  ivrite 

Thus  was  this  affidavit  altered  three 
times,  successively,  without  once  consult- 
ing the  client. 

By  the  Court.  But  the  court,  neverthe- 
less, still  received  and  acted  upon  the 
affidavit  ? 

Emmet.  The  triai  was  put  off  on  that 
affidavit. 

By  the  Court.  We  think  you  ought  to 
bring  the  falsity  of  this  affidavit  home  to 
the  knowledge  of  Wilson,  before  you  pro- 
ceed further  with  this  evidence. 

Francis  Arden,  a  witness  on  behalf  of 
the  defendant,  on  being  sworn,  testified, 
that  he  was  a  master  in  chancery,  and 
saw  the  answer  of  Codd  to  the  bill  in 
chancery  for  a  divorce.  The  witness  was 
apphed  to  by  him  to  administer  the  oath, 
subjoined  to  the  answer,  of  its  truths  and 
was  informed,  by  the  witness,  that  such 
oath  was  not  necessary  ;  which  was  one 
reason  why  he  decHned  admimstering  it. 
Another  reason  was,  the  witness  believed, 
from  tiie  relation  given  by  C-odd  himself, 
and  for  other  reasons,  that  the  answer 
was  false. 

Before  the  tria\,  the  witness  gave  his 
opinion  to  the  W^ilsons  of  Codd's  delin- 
fjuency,  in  very  exphcit  language. 

In  the  opinion  of  the  witness,  the  Wil- 
sons were  imposed  on  by  Codd.  George 
Wilson  is  a  man  of  very  sanguine  feelings 
aivi  tenaperament :  he  had,  no  doubt,  im- 


bibed very  strong  prejudices  against  Mrs. 
Codd,  from  the  relation  given  by  her  hus- 
band, and  expressed  himself  with  warmth. 
But,  after  an  acquaintance  with  George 
Wilson  for  a  great  number  of  jears,  tiic 
witness  did  not  believe  he  had  a  bad  heart. 

Emmet.  Do  you  think  it  proper,  or  be- 
coming a  counsellor,  to  suffer  a  cUent  to 
closet  a  man  in  tlie  back  office  from  time 
to  time  ? 

JVitJiess.  I  consider  it  extremely  indis- 
creet ;  and  I  should  not  suffer  it  to  be 
done. 

Emmet  here  called  up  Isaac  Sherman. 
(To  the  witness.)  Have  you  ever  heard 
George  Wilson  call  in  question  Matthew 
Codd^s  truth  and  veracity  ? 

I'Vitncss.  Codd  told  a  story  about  his  be- 
ing attacked,  at  or  near  New-Orleans,  by 
monstrous  alligators,  and  that  he  had  no 
other  way  to  manage  them  but  by  gouging 
out  their  eyes ! !  i  I  have  heard  Vrilsoi* 
ridicule  Codd,  when  absent,  about  the 
alligator-story,  and  say  he  was  a  great  liar. 

Charles  Holt,  a  witness  on  behalf  ot"  the 
prosecution,  testified,  that  he  was  a  mem-^ 
ber  of  the  grand  jury,  in  May  last,  when, 
the  defendant  instituted  a  complaint  against 
George  Wilson,  Peter  Wilson,  jun.,  Peter 
W.  Gale,  John  S.  Arden,  Charles  West^ 
and  otliers,  for  conspiring  together  to 
suborn  Isaac  Sherman  to  commit  perjury 
on  the  trial  of  a  feigned  issue  before  Judge 
Spencer.  She  appeared  herself  as  the 
prosecutor,  and  produced  papers  and  wit- 
nesses. The  complaint  was  on  Tues- 
day, the  '6th  of  May,  when  an  indictment 
was  found  against  ?flatthew  Codd,  and  dis- 
missed as  against  the  rest. 

Sherman  was  sent  for  as  a  witness,  by 
the  suggestion  of  the  prosecutor,  and 
was  Rsked,  particularly,  at  what  time,  and 
on  what  occasion,  the  set  of  instructions 
was  delivered  to  him  by  Codd  ?  In  an- 
swer to  that  inquiry,  he  said,  that  the  pa- 
per was  delivered  to  him  on  the  road  to 
Eastchester,  when  in  a  chair,  or  gig,  with 
Codd,  under  an  injunction  of  secrecy  to 
disclose  it  to  no  person,  especially  to  W^il* 
son.  He  said,  further,  that  three  chair* 
went  on  the  expedition  ;  and  that  on  th*' 
way,  Codd,  who  rode  with  another,  pro- 
posed, as  his  companion  was  a  large  man, 
I  that  he  should  get  in  the  carriage  with  the 
j  person  riding  with  Sherman,  and  that  he 

I  should  come  ia  that  in  which  Codd  rode. 

i 
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Sherman  was  asked,  by  the  grand  jury, 
(and  the  question  was  varied,)  whether  he 
hud  any  reason  to  beheve,  that  George 
Wilson  had  any  knowledge  of  the  transac- 
tion prior  to  \U  disclosure  in  court  ?  Hi? 
answer  was,  tliat  he  did  not  believe  Wilson 
had  such  knowledge.  The  witness  is 
confident  tliat  Sherman  stated  to  the  grand 
jury,  that  the  paper  was  handed  to  him 
by  Codd  on  the  road,  who  instructed  him 
what  to  say. 

This  witness,  during  his  examination, 
for  the  purpose  of  refreshing  his  memory, 
frequently  recurred  to  certain  minutes 
taken  by  him  while  on  the  inquest. 

John  Colfin,  jun.,  a  witness  for  the  pro- 
secution, testified,  that  he  was  also  a  mem- 
ber of  the  grand  jury  ;  and  that  Sl.erman 
was  asked  by  him  how  (ieorge  Wilson  was 
implicated  in  that  aft'air?  and  the  ques- 
tion was  repeated.  Sherman  answered, 
*'  I  do  not  know  he  was,  nor  do  I  mean  to 
implicate  him  :  but,"  said  he,  I  rcmem 
ber  one  circumstance,"  and  he  then  gave 
an  account  of  a  quarrel,  in  Wilson's  of- 
fice, between  him  and  Codd,  in  which  he 
was  turned  out.  The  witness  thinks 
Sherman  further  said,  that  he  had  fre- 
quent private  conferences  with  Codd  in 
that  office. 

Peter  Wilson,  jun.,  a  witness  for  the 
prosecution, stated,  that  he  was  a  master  in 
chancery,  and  at  the  request  of  his  bro- 
ther, who  was  unwell,  went  to  a  Mrs. 
Haight's,  in  Park-Place,  and  took  the  ex- 
amination of  Mary  Tuttle,  who  was  to  be 
introduced  as  a  witness  on  the  trial  of  the 
feigned  issue.  Codd  was  a  person  of  that 
description,  that  it  was  impossible  to  learn 
from  him  the  statement  of  his  case. 

The  witness  had  no  knowk  ige  whatso- 
ever of  any  deed  of  conveyance  of  the 
life-estate  of  Codd  in  any  property  to  the 
witness.  A  short  time  before  the  trial, 
the  witness  was  spoken  to  by  Codd  about 
entering  up  a  judgment  on  a  bond  execu- 
ted to  his  brother,  in  Philadelphia  ;  and 
the  witness  consulted  with  his  brother, 
George  Wilson,  on  the  subject,  who  said 
it  would  be  an  improper  thing,  and  so  ad- 
vised the  client. 

The  witness,  on  his  cross-examination, 
stated,  that  he  did  not  know  of  any  secu- 
rity received  from  Codd  by  his  brother  ; 
but  had  heard  that  he  received  $bO. 

On  the  production  of  the  paper  spoken 


of  by  this  witnef»fl,  it  appeared  to  be  an 
assignment  of  Matthew  Codd  of  a  life- 
estate,  in  certain  property,  to  Patrick 
Codd. 

Charles  Holt,  on  being  again  called, 
stated,  that  he  did  not  recollect  whether 
Sherman  swore,  before  the  grand  jury, 
that  he  was  frequently  locked  up  in  Wil-  . 
son's  office,  and  that  Codd  delivered  him 
the  instructions  there. 

John  Wood,  a  witness  for  the  prosecu- 
tion, testified,  that  he  was  on  the  grand 
jury  when  Sherman  was  examined,  and 
he  said  nothing  there  which  could  impli- 
cate the  Wilsons,  further  than  that  he 
was  at  the  office  frequently  with  Codd. 

George  Wilson,  a  witness  on  behalf  of 
the  prosecution,  testified,  in  substance,  as 
follows  : 

I  have  been  subpcenaed  here,  on  be- 
half of  the  defendant,  with  a  duces  tecum, 
to  produce  a  certain  bond  and  warrant  of 
attorney,  securing  to  me  the  interest  and 
property  of  Matthew  Codd  in  a  life-estate  : 
1  have  no  such  instruments,  nor  any 
knowledge  concer'ning  them.  I  remem- 
ber he  applied  to  me  to  enter  up  a  judg- 
ment on  a  bond  to  Patrick  Codd,  of  Phi- 
ladelphia, and  I  saw  a  letter  authorizing 
the  entry  of  such  judgment ;  but  I  refused, 
and  advised  Codd  against  the  measure.  I 
have  taken  no  security  whatsoever  from 
him. 

I  had  not  even  the  most  remote  know- 
ledge that  Codd  intended  to  suborn  Sher- 
man. 

Emmet.  Mr.  Wilson,  do  you  remember 
ever  having  said  any  thing  disreputable  to 
the  character  of  the  defendant  ? 

Witness.  From  the  relation  given  me 
by  the  husband,  I  had,  certainly,  imbibed 
strong  prejudices  against  Mrs.  Codd.  I 
have,  on  various  occasions,  expressed 
myself  with  warmth  on  the  subject.  I 
have  said  that  I  did  not  consider  it  seemly 
or  decorous  for  her  to  be  gallanted  about 
by  Mr.  Bradstreet,  while  she  was  seek- 
ing a  divorce  from  her  husband.  I  said 
this  to  Mr.  Robert  Emmet,  in  a  friendly 
manner,  while  holding  an  argument  with 
him.  He  said  that  Bradstreet  was  a  rela- 
tion :  to  which,  I  replied  that  I  did  not 
think  it  was  necessary  for  them  to  reside 
together  :  and  I  mentioned  this,  too, 
coming  from  Codd. 

Emm,€t,  Do  you  recollect  a  conversa- 
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tion  you  had  with  a  Mr.  Russel  on  this  I 
subject,  at  the  Mansion-House,  in  Albany  ? 

Witness.  I  remember  of  having  a  con- 
versation at  Albany,  but  not  its  substance. 

The  first  time  I  heard  that  Sherman 
was  to  be  a  witness  was  the  morning  of 
the  trial.  He  was  at  the  office  frequent- 
\y,  as  I  understood,  to  get  some  papers 
made  out  to  apply  to  government  for  a 
pension.  Codd  was  also  there  ;  and  they 
were  often  out  and  in,  until  I  was  per- 
fectly tired  of  it,  and  so  told  Mr.  Gale. 

I  engaged  Mr.  Price,  at  his  office,  du- 
ring the  winter,  to  try  the  cause  with 
me  ;  but  do  not  recollect  that  I  instruct- 
ed him  in  the  merits. 

Emmet.  Mr.  Wilson,  do  you  know,  or 
have  you  any  reason  to  believe,  that  any 
deed  or  security  was  executed  by  Codd 
to  any  person  in  trust  for  you  ? 

Witness.  I  do  not  know,  nor  have  I  any 
reason  to  believe  so. 

The  night  before  the  trial,  Peter,  my 
brother,  came  to  me  while  sick  in  bed, 
and  told  me  that  Codd  was  a  great  rascal ; 
that  he  had  but  just  left  him  at  his  house, 
intoxicated,  and  said  if  he  had  g  1,000,  he 
could  easily  carry  his  cause. 

After  I  became  retained  for  Codd,  and 
while  in  the  proguss  of  the  business,  I 
received  several  anonymous  letters — some 
soothing,  some  flattering,  and  some  threat- 
ening. I  felt  that  I  had  an  enemy  at  every 
elbow.  When  the  grand  jury  met,  be- 
fore whom  a  complaint  was  made  against 
myself,  with  others,  for  a  conspiracy,  I 
was  solicited,  by  many  persons,  to  send  a 
statement  of  facts  before  them.  This  I 
disdained  doing;  but,  at  the  request  of 
my  father,  I  sent  a  short  note  to  the 
grand  jury,  requesting  them  not  to  act 
hastily. 

Afterwards,  when  the  complaint  was 
made  against  the  defendant  for  a  libel,  two 
anonymous  letters,  one  to  Baldwin  and 
one  to  myself,  were  sent  in,  by  my  coun- 
sel, to  the  grand  jury,  as  I  understood. 

The  witness  never  had  a  quarrel  with 
Codd  and  turned  him  out  of  the  office  ; 
but  it  was  impossible  to  understand  his 
statement.  The  witness  frequently  call- 
ed on  him  for  a  hst  of  his  witnesses, 
which  he  never  produced. 
;  Peter  W.  Gale,  a  witness  for  the  pro- 
secution, stated,  that  he  was  a  partner  of 
George  Wilson  at  th^  tiioe  h^  was  en- 


gaged for  Codd.  The  witness  does  not 
know  concerning  any  secret  conference 
between  Codd  and  Sherman. 

He  was  then  about  applying  for  a  pen- 
sion, on  account  of  being  wounded,  and 
was  at  the  office  frequently  ;  and,  as  the 
witness  conceived,  on  business  relating  to 
that  affair.  He  had  no  reason  to  believe, 
nor  did  he  believe,  that  Wilson  had  any 
knowledge  of  the  attempt  to  suborn  Sher- 
man ;  nor  does  he  think  that  W^ilson  knew 
that  Sherman  was  to  be  a  witness  until  the 
day  of  the  trial. 

Emmet.  Were  they  not  in  the  office 
frequently  ? 

Witness.  They  were  ;  but  I  thought  it 
was  on  another  affair.  Wilson  often  told 
me  he  was  tired  of  having  those  persons 
in  the  office.  He  often  called  on  Codd 
for  his  list  of  witnesses,  which,  at  the 
time  of  issuing  the  subpoena,  was  not  fur- 
nished, and  blanks  were  left  for  their 
names. 

When  Sherman  testified  before  Judge 
Spencer,  I  was  present,  and  was  much 
surprised.  The  Judge  seemed  very  de- 
sirous of  knowing  from  him  what  persons 
were  concerned.  Sherman  said  that  Dr* 
Arden  had  no  knowledge  of  the  attempt 
to  suborn,  nor  did  he  believe  that  any 
other  person  knew  except  Codd. 

Robert  Bogardus,  a  witness  for  the  pro- 
secution, testified,  that  he  had  known 
George  Wilson  fifteen  years,  and  his  bro- 
ther Peter  ten,  and  that  their  private  and 
professional  character  was  good. 

Previous  to  the  time  of  the  pubhcation 
in  question,  the  witness  had  never  heard 
any  thing  against  the  private  or  profes- 
sional conduct  of  George  Wilson  ;  but, 
about  the  time  this  took  place,  rumours 
were  in  circulation  against  him,  and  the 
witness  was  afraid  Wilson  had  not  done 
altogether  right. 

He  has  a  good  heart ;  and  the  witness, 
having  been  long  acquainted  with  him, 
never  suspected  him  of  having  a  bad 
heart.  He  is  a  man  of  very  sanguine 
feehngs,  and  zealous  in  whatever  he  un- 
dertakes ;  but,  if  he  has  any  faihng,  it  is 
that  of  being  too  free  and  obhging  for  his 
own  interest. 

John  Ferguson,  one  of  the  former  may- 
ors of  New-York,  on  being  sworn,  testi- 
fied, that  he  had  been  acquainted  with 
George  Wilson?  and  Peter  Wilson,  jun.. 
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several  years,  Ihey  having  practised  un- 
♦ler  him  while  mayor,  and  that  nothing 
could  be  alleiijed  np7airj!?t  their  private  anil 
professional  r  ha  meter. 

De  Witt  Clinton,  one  of  the  former 
mayors  of  this  city,  now  the  ji^overnor  of 
this  state,  on  beintj;  sworn  ;is  a  witness  on 
behalf  of  the  prosecution,  stated,  that  he 
liad  been  acquainted  with  Georaje  Wilson 
eijrht  or  ten  yc^arji  ;  that  he  practised  un- 
der him,  {]ind  that  he  ever  conceived  him 
to  be  a  very  honest  and  honourable  man. 
l-Hs  private  and  professional  character 
was  unquestionable  ;  and  the  witness 
would  place  the  fullest  reliance  on  his 
•ath.  The  character  of  Peter  Wilson, 
jun.,  was  also  t^ood. 

Josiah  Ogtlen  Hoffman,  one  of  the  for- 
mer recorders  of  this  city,  on  beinjj 
sworn,  concurred  with  the  two  last-named 
witnesses  in  the  character  given  of  the 
Wilsons.  He  further  stated,  that  George 
Wilson  entered  the  office  of  the  witnes«, 
as  a  student,  in  18U2,  and  that  he  always 
had  the  fullest  confidence  in  him. 

James  L.  Bell,  the  sheritV,  Sylvanns 
Miller,  the  surrogate,  of  the  city  and 
county  of  New-York,  and  Jacob  Warner, 
one  of  the  police  magistrates,  and  John 
T.  Irving,  counsellor  at  law,  on  being 
sworn,  as  witnesses  for  the  prosecution,  all 
concurred  in  showing  the  private  and 
professional  character  of  the  Wilsons  to  be 
perfectly  good.  These  w^uesses  stated, 
that  they  spoke  from  an  acquaintance  of 
several  years,  and  from  having  had  deal- 
ings, in  their  several  official  capacities, 
with  the  Wilsons. 

Sherman,  on  being  again  called,  testi- 
Jed,  that  he  stated  to  the  grand  jury,  that, 
on  the  road,  Codd  gave  him  ?  paper  cCii- 
taining  directions  where  to  find  Mrs. 
Cannon,  and  that  he  did  not  swear  that  he 
received  the  instructions  on  the  road. 
He  is  confident  Wilson  was  informed,  by 
him,  that  he  was  to  be  a  witness,  three  or 
four  days  before  the  trial. 

It  was  proved,  by  Benjamin  Hart  and 
John  Graham,  officers  in  the  army  during 
the  late  war,  who  were  acquainted  with 
Sherman  while  a  soldier,  that  his  charac- 
ter, while  in  that  capacity,  was  excellent ; 
and  that  his  otficers  placed  the  utmost 
confidence  in  him.  His  speech  was  in- 
jured, by  reason  of  his  wounds,  which 
led  some  to  thiak  he  was  subject  to  intox- 


ication, until  explained  ;  which  never  wa^ 
the  case  with  him  ;  for  he  was  very  tern 
perate.    Graham  had  known  him  fifteen 
or  sixteen  years,  and  had  never  heard  hi» 
veracity  questioned. 

The  other  testimony  for  and  against  the 
rliaracter  of  this  witness  we  consider 
about  balanced,  ;md  shall  omit  it  on  both 
sides  of  the  equation,  :ls  its  insertion  will 
not  aid  the  final  solution,  which,  no  doubt, 
the  patient  reader  w  ishes. 

Here  the  testimony,  on  both  sides, 
closed. 

Wilkins  summed  up  the  case  to  the  jury 
in  a  speech  of  some  length,  wherein  he 
stated,  that  it  was  not  his  intention,  in  this 
case,  to  insist  that  the  Wilsons  were  guil- 
ty of  being  concerned  in  the  attempt  to 
suborn  Sherman  ;  this  was  not  necessary 
lor  his  argument.  But  he  should  insist, 
from  a  variety  of  farts  detailed  in  the  tes- 
tinjony,  that  the  defendant  had  the  strong- 
est grounds  for  believing  one  of  them  to 
be  concerned. 

In  the  first  place,  George  Wilson  was^ 
the  attorney  of  Codd,  and  is  presumable 
to  have  known  the  grounds  of  his  client's 
case. 

In  the  second  place,  Mrs.  Codd  attend- 
ed the  trial  of  the  feigned  issue,  and 
heard  the  testimony  of  Sherman.  She 
heard  him  say,  as  he  has  sworn  this  day, 
that  all  the  communications  which  Codd 
had  with  Sherman  transpired  at  Wilson's 
office.  And  was  there  any  thing  which 
ever  happened,  more  nefarious — more 
abominable  than  the  plan  of  going  to  East- 
chester  with  Sherman  to  see  Mrs.  Cannon, 
tor  the  purpose  of  giving  a  colour  to  a  state- 
ment of  facts  to  be  related  by  Sherman 
which  w  as  utterly  false  ? 

The  counsel  contended,  that,  from  what 
Sherman  had  stated,  under  oath,  and  from 
every  circumstance,  the  defendant  had 
the  strongest  grounds  for  believing  that 
Wilson  must  have  known  of  this  attempt. 
And  yet,  strange  to  tell,  it  has  been 
proved,  on  this  occasion,  that  Wilson  did 
not  know,  until  the  night  before  the 
trial,  that  Sherman  was  even  to  be  a  wit- 
ness. 

The  subject-matter  of  the  formei  trial 
was  highly  interesting  to  the  feehngs  and 
reputation  of  the  defendant — her  all  wa» 
at  stake — for,  if  Codd  had  obtained  his 
purpose,  by  defeating  a  reeovery,  he 
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would  have  been  entitled  to  the  use  of 
the  third  of  her  property  during  his  life. 

But  that  Wilson  aspersed  her  charac- 
ter, on  various  occasions,  in  a  manner 
calculated  to  do  her  the  greatest  injury,  is 
abundantly  established,  and  even  admitted. 
It  is  true  Mr.  Webb  was  mistaken  in  the 
person,  but  the  language  was  conveyed  to 
the  defendant  as  coming  from  Wilson,  and 
was  actually  uttered  in  his  office. 

The  counsel  urged  to  the  jury,  that 
Wilson  himself  was  the  cause  of  this  pub- 
lication, by  giving  currency  to  unfounded 
insinuations  against  a  lady  who,  from  the 
peculiar  situation  in  which  she  then  stood, 
was  unable  to  vindicate  her  wrongs,  or 
assert  her  innocence  in  any  other  mode. 

Should  the  jury,  therefore,  be  con- 
vinced that  she  had  strong  reasons  to  be- 
lieve the  knowledge  of  Wilson  in  this 
attempt  to  suborn  Sherman,  though  at  the 
same  time  they  may  think  she  acted  un- 
der a  mistake,  it  will  be  their  duty  to 
acquit. 

Emmet,  in  his  address  to  the  jury,  re- 
marked, that  it  was  not  for  the  purpose 
of  judging  concerning  civil  rights,  or 
awarding  damages,  that  the  jurors  were 
impanelled  ;  they  came  into  this  court  to 
punish  crime.  I  admit,  said  he,  that  if, 
instead  of  instituting  a  criminal  prosecu- 
tion for  this  publication,  the  Messrs.  Wil- 
sons had  resorted  to  a  civil  action,  and 
that  was  now  the  subject  of  consideration, 
you  would  have  a  diflferent  question  to 
determine  :  for,  in  a  civil  action  for  a  li- 
bel, nothing  but  the  truth  can  be  received 
as  a  justification.  But  in  the  mode  which 
the  gentlemen  have  adopted,  they  have 
put  it  to  the  jury  to  try — to  investigate, 
and  to  scrutinize  the  intention. 

I  assume  this  as  the  basis  of  my  argu- 
ment, and  am  ready  to  meet  them  on  the 
ground  they  have  chosen.  I  shall  de- 
monstrate to  the  jury,  that  the  defendant 
is  to  be  acquitted  from  any  criminality  of 
intention  in  this  publication. 

I  must  confess  to  you,  gentlemen,  that 
before  this  investigation  had  taken  place, 
i  much  regretted,  and  was  grieved  at  ihe 
delinquency  of  one  who,  in  my  estimation, 
until  his  unfortunate  retainer  in  the  busi- 
ness against  the  defendant,  was  in  very 
respectable  standing  in  an  honourable 
profession.  I  had  a  stronger  reason  for 
^being  grieved,  because  he  was  an  intimate 
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relation  of  my  former  friend  and  partner. 
That  this  prosecutor  should  so  far  have 
deviated  from  the  path  of  rectitude  pre- 
scribed by  the  precept  and  example  of  a 
truly  venerable  father — that  he  should  so 
far  have  lost  sight  of  the  dignified  morality 
upon  which  our  profession  is  founded,  as 
to  have  countenanced,  for  a  moment,  or 
even  winked  at,  so  daring  and  nefarious  a 
conspiracy  as  has  been  proved  before 
you,  I  must  say,  gave  me  many  painful 
emotions.  This  investigation  has  remov- 
ed those  unfavourable  impressions  from 
my  mind  ;  and  it  is  a  subject  of  peculiar 
satisfaction  to  me,  that  while  asserting, 
before  you,  the  purity  of  the  motives 
which  actuated  my  client  in  this  publica- 
tion, I  am  not  compelled  to  arraign  the 
motives  of  the  gentlemen  who  instituted 
the  prosecution. 

3Iy  client  was  the  mother  of  a  family 
of  five  children,  whose  welfare  and  future 
prospects  were  involved  in  the  fame  of 
that  parent.  Her  daughters  were  just 
rising  in  life,  and  they  looked  up  to 
the  mother  as  their  only  guardian  and 
protector.  Yet  the  reputation  of  that 
mother  was  aspersed;  and  insinuations  cir- 
culated which  were  calculated  to  inflict 
the  most  serious  injury  on  her  character. 
She  could  not  appeal  to  the  laws  of  her 
country  for  redress,  for  a  married  woman 
cannot  sustain  an  action  for  such  wrongs. 
The  weakness  of  her  sex  forbid  the  in- 
fliction of  a  just  chastisement  on  the  au- 
thors of  her  sufi'erings. 

In  her  rising  family,  so  estimable,  so 
dear  to  the  parent,  all  her  future  hopes 
and  fond  anticipations  were  centred. 
She  beheld  her  progeny  with  maternal 
tenderness,  embittered  with  the  poignant 
reflection  that  her  own  reputation,  so  im- 
portant to  them,  was  assailed  and  made 
the  subject  of  obloquy  and  reproach. 
With  such  feehngs,  what  must  have  been 
her  situation  ?  You  alone,  who  are  fathers, 
can  conceive  ;  and,  yet,  your  ideas  must 
necessarily  be  inadequate  ;  for  such  feel- 
ings enter  none  but  the  mother's  bosom. 
Her  object  was  to  retrieve  a  character  at- 
tempted to  be  sulhed,  and  to  rescue  her 
fame  from  the  foul  touch  of  calumny  ;  and 
I  rejoice  that  an  opportunity  is  afforded. 
She  has  provoked  this  investigation,  and 
she  calls  on  a  jury  duly  to  appreciate  and 
scan  her  motives. 
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Did  this  publication  originate  from  nn- 
fonnded  siispir  jons,  or  idle  rumour,  or 
roiijorturc  ?  You  have  tJcen  that  two  jj;en- 
llrmon  of  the  profession  liad  been  apphed 
(o,  and  they  derlincd  beini;  retained  by 
Codd.  This  information  she  received  ; 
imd  it  was  natural  for  her  to  believe  and 
to  reason  in  the  mode  disclosed  in  the 
publication.  Tlie  client,  also,  was  poor  ; 
and  what  prospect  had  the  counsel  for  re- 
muneration for  his  services  ? 

Receiving  information,  also,  as  we  have 
seen,  that  Wilson  had  said,  that  he  would 
never  want  for  money  if  Codd  gained  his 
cause,  her  suspicions  were  awakened,  and 
she  had  a  right  to  believe  that  the  coun- 
sel was  actuated  by  avaricious  motives. 

Couple  with  tliis  the  relation  made  by 
Sherman,  which  we  have  heard,  and  can 
we  hesitate  in  saying,  that  her  reasons  for 
belief  were  strong  and  irresistible  ?  It 
was  not  from  the  information  of  Shennan, 
merely,  that  she  acted  :  she  had  seen  him, 
in  open  court,  exhil)it  the  set  of  instruc- 
tions received  from  Codd,  and  swear  that 
he  had  refused  the  bribe  of  ^  1 ,000.  All 
the  communications    he   had  received, 
touching  this  offer,  took  place,  in  secret 
conferences,  in  Wilson's  oilice.    The  cli- 
ent, it  appears,  had  access  to  every  part. 
Could  any  one  have  supposed,  therefore, 
that  Wilson  did  not  know  it  ?  Should  he, 
ought  he  not  to  have  known  this  ?  Stand- 
ing in  the  relation  of  counsv.1,  in  an  im- 
portant controversy — a  controversy  which 
involved  the  future  fortunes  of  his  client, 
was  it  not  the  duty  of  that  counsel  to  ex- 
amine, inquire  into,  and  thoroughly  under- 
stand his  client's  case  ?  Sh6uld  /je  not  know 
what  one  of  the  most  important  witnesses 
his  client  had  was  about  to  test-'y  ?  Above 
all,  ought  he  to  have  suffered  secret  con- 
ferences to  have  taken  place  in  his  back  of- 
fice, the  purport  of  which  he  did  not  know  ? 
His  friend,  Mr.  Arden,  in  his  testimony, 
has  given  him  a  salutary  caution  on  this 
point,  which,  I  hope,  he  will  never  for- 
get. 

Gentlemen — I  assume  this  as  the  train 
of  reasoning  in  the  mind  of  my  client,  up- 
on which  her  conclusions  were  founded. 
And  I  appeal  to  you,  whether,  standing 
in  her  situation,  you  would  not  have  be- 
lieved as  she  did,  and  been  prompted  to 
act  as  she  did  ?  For,  is  it  conceivable — is 
it  within  the  range  of  possibilities,  that 


Wilson  should  not  have  a^^certaincd  whar 
all  the  witnesses  would  say  ;  especially 
when  the  client  was  so  stupid  as  not  to 
be  able  to  impart  to  his  connsel  his  ideas 
concer  ning  his  own  case  ?  And  yet,  won- 
derful to  relate,  it  has  been  proved,  be- 
yond a  contradiction,  that  Wilson  did  not 
kirow,  until  the  day  of  the  trial,  that  Sher- 
man  was  to  bo  a  witness  ! 

It  was  necessary  that  a  transaction  so 
involved  in  mystery — so  strange — so  un- 
accountal>le,  should  be  explained  by  the 
l)0sitive  testimony  of"  the  parties  :  and  it 
was  necessary  for  a  public  investigation, 
to  rescue  the  fame  of  my  client  from  ob- 
loquy and  repr'oach.  That  the  gentle- 
men have  thus  explained — that  they  have 
cleai'ed  their  character  from  a  jii^t  suspi- 
cion, I  rejoice  :  it  was  but  a  nristake  on 
her  part,  and  I  am  willing  to  consider  it  in 
that  light. 

Price.  Mr.  Emmet — If  your  client  will 
acknowledge  this  in  writing,  we  will  im- 
mediately withdraw  the  prosecution. 

Kinniet.  We  shall  sign  no  statement  or 
acknowledgment  in  writing:  we  put  our 
case  to  the  jury  as  it  stands,  and  shall  call 
on  them  lor  an  honourable  acquittal.  The 
many  aspersions  cast  on  the  character  of 
my  client,  the  many  unfounded  insinua- 
tions propagated  to  her  prejudice,  lead 
her  proudly  to  reject  all  propositions  for 
a  compromise,  and  to  repose  on  the  intel- 
ligence and  discretion  of  a  jury. 

For  some  reason,  which  I  am  unable  to 
explain,  the  name  of  Mr.  Baldwin  has 
been  joined  with  that  of  the  Wilsons  in 
this  indictment.  That  gentleman  men- 
tioned to  me  that  he  never  appeared  as  a 
prosecutor,  nor  did  he  wish  that  his  name 
should  be  called  in  question.  He  even 
went  before  the  grand  jury  and  requested 
that  his  name  should  not  be  used  in  this 
prosecution. 

Gentlemen — On  this  occasion,  you  are 
not  called  upon  to  try  the  Wilsons  ;  and, 
for  the  purposes  of  this  trial,  much  of  the 
testimony  of  character,  which  I  am  happy 
to  find  so  ample  and  satisfactory,  might 
have  been  omitted.  You  are  to  deter- 
mine a  pure  question  of  intention — ^yoa 
are  to  decide  whether  the  defendant  has 
made  this  publication  with  mahcious  mo- 
tives. 

If  you  think  that  she  had  abundant  rea- 
son for  believing  the  facts  detailed  before- 
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yon  in  the  testimony — if  you,  placed  in 
her  situation,  could  not  but  have  credited 
them  yourselves — if,  in  short,  under  all 
these  circumstances,  you  consider  that 
she  acted  as  became  the  mother,  solicitous 
for  the  honour  and  future  welfare  of  her 
family,  you  must  acquit.  For  again  I  beg 
you  to  bear  in  mind,  that  you  are  to  ren- 
der a  verdict,  without  regard  to  any  sup- 
posed consequences  affecting  the  feeUngs 
or  character  of  the  prosecutors.  The  de- 
fendant, on  her  part,  conscious  of  the  pu- 
rity of  her  intentions,  is  anxious  of  retiring 
to  the  bosom  of  her  family,  with  the  inno- 
cence of  her  motives  sanctioned  by  your 
verdict.  But  if,  under  all  the  circum- 
stances, you  cannot  avoid  the  conclusion 
of  her  guilt — if  you  cannot  entertain  a 
doubt  but  that  she  was  actuated  by  mali- 
cious intentions,  however  painful  to  her 
feelings,  she  must  submit  to  your  decision. 
But  she  implores  you  to  weigh  well  the 
circumstances  of  her  case  before  you  pro- 
nounce— to  consider  her  peculiar  situa- 
tion under  the  unmanly  aspersions  cast  on 
her  reputation — and,  with  the  many  pow- 
erful reasons  with  which  she  was  actua- 
ted, in  your  view,  to  inquire  and  put  it  to 
yourselves,  whethf such  a  situation  and 
such  reasons  would  not,  on  your  part,  have 
produced  a  correspondent  action  ? 

Price  said  that  his  fears  for  the  result 
of  this  trial  were  already  almost  realized. 
He  knew  the  justice  of  the  complainant's 
cause — he  was  convinced  of  the  integrity 
of  their  conduct — but  he  felt  that  the  de- 
fendant came  into  her  defence  with  ad- 
vantages against  which  it  was  almost  im- 
possible to  contend.  Her  sex — the  ac- 
complishments with  which  she  had  graced 
it,  and  her  personal  presence  through  a 
long  and  tedious  trial,  were  among  the  al- 
Jurements  with  which  justice  had  been 
tempted  to  connive  at  her  acquittal.  She 
had,  also,  brought  in  aid  of  her  cause  as 
learned  and  eloquent  an  advocate  as  this 
or  any  other  country  could  produce. 

If,  therefore,  the  means  of  which  she  is 
fortunately  possessed,  or  the  manner  in 
which  they  have  been  employed,  were  to 
determine  this  cause,  1  should  at  once 
-  abandon  it  as  a  hopeless  prosecution. 

It  is  unnecessary  to  vindicate  the  cha- 
racter of  the  Messrs.  Wilsons  ;  for  the  de- 
fendant's counsel  had  acquitted  them  of 
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all  participation  in  the  subornation  of 
Sherman. 

The  whole  defence  is  placed  on  the 
want  of  malice  in  a  publication  admitted 
to  be  false.  It  is  said,  however,  that  the 
publication  was  made  under  a  conviction 
of  its  truth.  Be  it  so — and  where  is  the 
justification  of  the  defendant  ?  That  it 
was  made  under  such  circumstances, 
would,  undoubtedly,  be  proper  for  the 
consideration  of  the  court  in  measuring  a 
punishment  for  the  offence  :  but  that  it 
could  ever  be  received  by  a  jury,  in  com- 
plete exculpation  of  the  accused,  is  a  doc- 
trine which  would  be  as  pernicious  in  its 
consequences  as  it  is  unsupported  by  au- 
thority. 

Previous  to  the  case  of  Croswell,  (3 
Johns.  Cas.)  the  truth  itself  could  not  be 
admitted  to  justify  the  defendant ;  our 
statute  has  admitted  it  only  when  publish- 
ed with  good  motives.  But  neither  our 
legislature  nor  our  courts  have  ever  said, 
that  a  falsehood,  vitally  affecting  the  cha- 
racter of  another,  could  be  published  with 
impunity.  Can  it  be  necessary  to  illus- 
trate so  plain  and  safe  a  principle  ?  A 
disappointed  suitor  says  of  the  judge  who 
has  decided  against  him,  that  "  he  has  re- 
ceived a  bribe  for  his  decision."  lie  tells 
his  story  with  an  air  of  sincerity,  and  re- 
lates circumstances  which  never  existed, 
from  which  such  a  conclusion  might  be 
drawn.  The  printer,  honestly  believing 
his  story,  and  with  the  best  motive  that 
could  actuate  any  human  being,  that  of 
bringing  a  guilty  man  to  justice,  publishes 
the  charge.  He  is  indicted  for  the  libel — 
he  offers  these  facts  in  evidence,  and  de- 
mands his  acquittal. 

Such  a  law  of  libel  would  be  a  senseless 
mockery  of  justice.  Private  character 
would  be  every  where  assailed,  and  the 
public  peace  continually  disturbed. 

But,  if  malice  was  not  the  legal  infer- 
ence from  a  false  and  defamatory  publi- 
cation like  the  present,  what  is  the  posi- 
tive evidence  of  its  existence  ?  In  the 
very  opening  of  the  publication  she  de- 
clares revenge  to  be  her  object.  She  as- 
sails the  complainants  in  their  private  as 
well  as  in  their  professional  character. 

Previous  to  this  publication,  she  medi- 
tated an  attack  of  a  very  different  nature. 
She  appeared  before  the  grand  jury,  and 
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char2;e(]  the  Messrs.  Wilsons  with  con- 
spiring, with  others,  to  suhorn  Sherman. 
Findinj;  that  her  accusation  w;ls  regarded 
by  that  tribunal  as  utterly  groundless,  she 
resorted  to  this  publication,  as  a  means  of 
gratifying  the  passion  with  which  she 
avows  she  was  governed.  If''  any  pub- 
lication, exposing  another  to  obloquy  or 
ridicule,  and  made  with  a  mischievous  and 
malicious  intent,"  be  a  just  definition  of  a 
libel,  then  is  the  defendant,  in  this  case, 
guilty. 

It  has  been  insinuated  by  counsel,  that 
the  Messrs.  Wilsons  expected  something 
more  than  the  ordinary  remuneration  for 
their  services  :  a  deed  of  conveyance  has 
been  spoken  of ;  but  where  is  the  proof 
of  its  existence  ?  And  a  reason  stated  is, 
that  their  employer  was  too  poor  to  have 
made  any  other  terms  with  them. 

I  might  now  retort  on  the  gentleman, 
and  incpjire  how  he  expected  remunera- 
tion for  his  services  ;  for,  at  the  commence- 
ment of  this  unhappy  controversy,  his 
client  was  also  poor. 

Mr.  Emmet,  I  can  explain  this  to  the 
j"ry. 

Price.  The  gentleman  need  not  ;  for  I 
shall  concede  to  him,  in  as  full  a  measure 
as  he  can  wish,  that  he  was  actuated,  in 
his  retainer  and  management  of  this  busi- 
ness, by  motives  purely  benevolent.  I 
only  ask  him  to  have  the  charity  to  be- 
lieve, that  others  might  be  actuated  by 
motives  quite  as  laudable. 

On  no  occasion  have  I  ever  witnessed 
more  ample  testimonials  of  character  than 
those  produced  by  the  complainants  be- 
fore you.  The  governor  of  our  state  has, 
in  the  most  unquaUtied  manner,  declared 
that  the  character  of  George  Wilson  is 
unquestionable.  Mr.  Ferguson,  the  for- 
mer mayor,  Mr.  Hotfman,  the  former  re- 
corder, under  whom,  as  well  as  the  go- 
vernor, while  mayor,  Mr.  Wilson  practised 
for  a  number  of  years,  have  concurred  in 
bestowing  upon  his  private  and  profes- 
sional character  their  entire  approbation. 

It  has  been  said,  hov/ever,  that  charac- 
ter is  not  the  object  of  your  inquiry,  and 
that  your  verdict  must  be  rendered  with- 
out regard  to  the  situation  or  feelings  of 
the  parties.  If  so,  why  did  the  gentle- 
man press  into  his  service  the  maternal 
fondness  of  his  client  ?  Why  his  bitter  re- 


proof of  the  unjust  aspersions  ca.-!t  upon 
her  character  ? 

It  is  not  to  be  disguised,  even  by  the 
eloquence  of  that  gentleman,  that  in  this 
court,  and  in  a  case  of  this  description, 
though  the  people  stand  upon  the  record 
as  the  accusing  party,  yet,  in  effect,  the 
rights  and  feelings  of  the  accuser,  as 
well  as  of  the  accused,  are  as  much  in- 
volved, as  they  would  be  in  a  civil  suit  for 
the  same  libel. 

The  counsel  who  last  addressed  you, 
has  made  an  appeal  in  behalf  of  a  mother 
and  her  female  children.  I  witnessed  the 
effect  it  produced  on  you.  If  such  con- 
siderations are  to  be  permitted  to  influ- 
ence a  jury,  I  can  tell  you,  with  more 
truth  than  eloquence,  that  the  complain- 
ants have  wives  and  children  anxiously 
waiting  the  result  of  this  trial— that  they 
also  have  an  aged  father,*  proverbial  for 
his  integrity  and  learning,  expecting  that 
the  care  with  which  he  has  watched  them 
through  life,  will  be  rewarded  by  a  ver- 
dict which,  in  the  language  of  the  testi- 
mony, shall  place  their  characters  beyond 
suspicion. 

Gardenier,  also,  summed  up  the  case  to 
the  jury. 

The  Mayor,  in  the  commencement  of 
his  charge  to  the  jury,  said,  that  he  had 
hoped  that  this  case  would  not  have  occu- 
pied so  much  of  their  time  as  it  had.  The 
object  of  the  court  had  been,  to  shorten 
the  investigation  as  much  as  possible  ;  and 
it  was  to  be  wished  that  the  offer  of  a 
compromise  tendered  by  the  prosecutors 
had  been  accepted.  The  court  saw  no 
reason  why  this  offer  had  been  rejected. 
The  parties,  however,  for  reasons  of  their 
own,  into  which  it  is  not  necessary  to  in- 
quire, had  thought  proper  to  throw  the 
burden  of  deciding  the  case  on  the  court 
and  jur3\ 

Generally  speaking,  a  leading  inquiry  in 
cases  of  libel  is,  whether  the  publication 
is,  or  is  not,  true  ?  But  this  is  not  the  only 
or  correct  criterion  by  which  a  jury  is  to 
determine  such  cases.  A  publication,  true 
in  every  part,  may  yet,  from  its  peculiar 
nature,  be  a  libel.     To  ridicule  the  im- 

*  The  gentleman  alluded  to  by  the  counsel,  has 
been  a  professor  of  the  languages,  and  of  Grecian 
and  Roman  antiquities,  in  Columbia  College;  foT 
about  thirty  years. 
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perfections  or  deformities  of  an  individual, 
which  in  fact  exist,  is  libellous,  because 
originating  from  a  mischievous  or  mali- 
cious intention  ;  and,  on  the  other  hand, 
a  publication  may  be  false,  and  yet  not  a 
libel.  A  printer,  for  instance,  may  find 
a  publication  in  another  paper,  and,  hav- 
ing sufficient  reasons  for  believing  it  true, 
give  it  further  publicity  with  pure  and  in- 
nocent intentions.  It  may  turn  out  that 
the  publication  is  libellous,  and,  on  inqui- 
ry, may  be  found  untrue  ;  and,  yet,  we 
cannot  say  that  the  printer  who  repub- 
lished it  ought  to  be  punished  criminally. 

Therefore,  truth  or  falsehood  cannot 
be  the  only  criterion  by  which  to  deter- 
mine, whether  a  publication  is,  or  is  not,  a 
libel :  but  the  principle  or  rule,  in  such 
cases,  by  which  the  decision  of  a  jury  is 
to  be  governed,  depends  on  the  intention 
or  motive  with  which  a  publication  is 
made. 

In  the  first  instance,  a  publication  con- 
taining matter  injurious  to  another,  is 
deemed  to  be  libellous  ;  and,  therefore, 
on  this  occasion,  the  counsel  for  the  pro- 
secution, after  reading  the  publication, 
rested  the  case.  The  burden  of  proof 
was  then  cast  on  th«  defendant,  on  whom 
it  was  incumbent  to  show  the  truth  of  the 
matter  alleged,  or  to  explain  the  motives 
by  which  she  was  actuated.  She  has  en- 
tered into  the  proof  of  a  number  of  cir- 
cumstances for  both  these  purposes  ;  and  it 
will  rest  with  you  to  decide,  whether  they 
are  sufficient  to  justify  her  conduct,  or 
the  motives  upon  which  she  acted. 

There  appear  to  be,  in  this  publica- 
tion, two  principal  charges  alleged  against 
Mr.  George  Wilson  :  1st,  That  he  had 
endeavoured,  on  various  occasions,  to  in- 
jure her  character :  and,  2d,  That  he 
was  either  engaged  in  a  conspiracy,  with 
others,  to  suborn  Isaac  Sherman  to  com- 
mit perjury,  on  a  former  trial,  for  the 
purpose  of  invalidating  the  testimony  of 
a  Mrs.  Cannon,  a  material  witness  for  the 
defendant,  or,  that  he  was  privy  to  the  at- 
tempt, on  the  part  of  Matthew  Codd,  for 
that  purpose.  With  regard  to  the  first 
charge,  some  testimony  has  been  produced 
by  the  defendant,  which  goes  to  show  that 
her  character  had  been  assailed  by  Mr. 
Wilson,  and  that  she  had  reason  to  repel 
or  resent  the  injury. 

But  the  most  material  charge  in  the  in- 
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dictment,  and,  indeed,  that  principally  re- 
lied on,  is,  the  charge  of  subornation.  It 
will  be  readily  admitted,  that  this  is  one 
of  the  most  serious  nature,  especially 
against  a  professional  man.  It  ought  not, 
therefore,  to  have  been  made  but  on  suffi- 
cient grounds  ;  and  a  party  who  will  un- 
dertake to  make  such  a  charge  from  idle 
rumour,  surmise  or  conjecture,  should  it 
prove  unfounded,  ought  to  be  responsible 
for  the  consequences. 

It  is  urged,  on  behalf  of  the  defendant, 
that,  from  the  information  she  had  receiv- 
ed, she  had  good  reason  to  believe  the 
matter  to  be  true  upon  which  the  insinua- 
tion of  this  charge  in  the  publication  was 
founded  ;  and  it  is  particularly  urged  that, 
as  all  the  communications  from  Codd  to 
Sherman  took  place  in  the  office  of  Wilson, 
who  was  the  counsel  in  the  case,  the  de- 
fendant had  the  strongest  reason  for  be- 
lieving that  he  must  have  been  cognizant 
of,  or  privy  to,  the  attempt  to  suborn  Sher- 
man. This  was  a  circumstance,  and  no- 
thing more  ;  and,  unless  supported  by 
other  evidence,  was  not  sufficient,  in  the 
opinion  of  the  court,  to  justify  the  charge  ; 
and  we  think  it  now  appears  that  he  was 
not  present  at  any  of  those  communica- 
tions. But  it  is  not  the  business  of  the 
court  to  express  a  decided  opinion  on  mat- 
ters of  fact ;  and  the  evidence  on  this  point 
must,  therefore,  be  submitted  to  you.  I 
think,  however,  we  ought  to  say,  that  she 
had  no  right  to  make  so  serious  a  charge 
against  an  individual  on  slight  grounds  ; 
nor  ought  she  to  be  permitted  to  excuse 
herself  beyond  the  information  she  actu- 
ally received  and  had  reason  to  believe 
was  correct. 

Should  you  believe  that  she  made  this 
charge  on  trivial  grounds,  or  such  as  were 
not,  under  the  circumstances  in  which  she 
,was  placed,  entitled  to  her  credit,  or  that 
she  went  beyond  the  information  she  ac- 
tually received,  I  think  she  ought  to  be 
held  answerable  for  the  consequences,  and 
liable  to  this  prosecution.  But  if  she  pos- 
sessed the  information  from  sources  which 
appeared  to  be  entitled  to  confidence,  and 
was  actuated  by  fair  motives,  in  the  de- 
fence of  her  own  conduct  and  character, 
she  then  could  not  be  considered  as  being 
influenced  by  unjust  or  malicious  inten- 
tions towards  the  prosecutors. 

On  the  whole,  this  is  a  case  peculiarly 
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depending  on  the  question  of  intcrUion  ;  of 
which  you  arc  to  judge  from  all  the  facts 
and  circumstances.  We  have  avoided  go- 
ing into  a  particuhir  examination  of  the 
evidence,  because  we  tliink  it  unnecessa- 
ry, and,  at  this  late  hour,  could  liardly  he 
endured.  If  you  believe  the  charges  con- 
tained in  this  publication  originated  from 
improper  or  malicious  intentions  towards 
the  prosecutors,  you  ought  to  lind  the  de- 
fendant guilty  :  but  if  no  malice  existed 
on  her  part,  and  you  believe  that  her  ob- 
ject was  to  vindicate  her  own  conduct  or 
character,  she  ought  to  be  acquitted. 

The  jury  retired  at  about  half  after 
three  o'clock  in  the  morning,  and,  in  about 
two  hours,  returned  a  verdict  for  the  de- 
fendant. 

The  defendant  attended  through  the 
whole  course  of  the  trial  ;  and,  on  the 
ground  stated  by  Mr.  Enmiet,  in  his  argu- 
ment, rejected  several  ofl'ers  of  accommo- 
dation made  by  the  counsel  for  the  prose- 
cution, especially  towards  the  conclusion 
of  the  trial. 

The  same  principle  upon  which  this 
case  was  submitted  to  the  jury,  was  laid 
down  by  this  court  in  the  case  of  Coleman, 
(Ante,  p.  49.) 

As  there  appears  to  be  a  diversity  of 
opinion  on  this  subject,  and  some  have 
even  questioned  the  correctness  of  tlie 
rule,  we  shall  recur  to  a  few  leading  prin- 
ciples, which  may  aid  the  conception  of 
our  readers,  and  lead  them  to  reflect  on 
a  matter  not  generally  understood.  We 
shall  then  briefly  apply  these  principles 
to  this  decision. 

Throughout  the  criminal  code,  the  quo 
animo,  or  intent,  is  the  criterion  by  which 
we  are  to  determine  whether  t\e  act  com- 
mitted was  a  crime.  Did  the  prisoner 
intend  to  steal  ?  Did  he  know  the  bill  was 
a  counterfeit  ?  are  questions  always  left 
to  the  jury,  to  be  deduced  from  all  the 
facts  and  circumstances  m  the  case. 

Now,  this  term  intent,  as  we  conceive, 
in  the  law,  is  synonymous  with  motive  ; 
which  means,  that  principle  in  the  mind 
causing  action.  In  strictness,  however, 
there  is  a  difference  :  the  motive  precedes 
the  intent.  We  may  have  a  strong  mo- 
tive to  kill ;  but  religious  obligations,  or 
,  the  fear  of  punishment,  may  prevent  our 
intending  to  commit  that  act.  Legislators, 
however,  are  not  always  metaphysicians. 


According  to  the  Knglij^h  law,  in  a  cji- 
minal  prosecution  for  a  libel,  the  del'end- 
ant  is  not  allowed  to  give  the  truth  in  e\i- 
(lence  ;  because,  to  publish  the  truth,  i/c 
some  cases,  is  libellous.  The  severity  of 
this  rule  h;Ls  been  condenmed  by  some  of 
the  most  enlightened  civilians  ;  not  be- 
cause the  truth  is  a  justitication  in  every 
case  of  libel,  but  because,  in  many  cjlscs, 
to  allow  the  truth  to  be  given  in  evidence 
would  be,  so  far,  helping  the  defence.  In 
most  ca'^es,  by  showing  the  truth,  the  de- 
fendant could  refer  to  the  jury,  from  all 
the  facts,  the  quo  unimo,  or  intent,  which 
actuated  him  in  m;diing  the  publication. 

By  a  statute  of  our  state,  (2  Vol.  R.  L. 
p.  563.)  in  0  criminal  prosecution  for  a 
libel,  the  truth  is  allowed  to  be  given  in 
evidence  ;  "  provided  that  such  evidence 
shall  not  be  a  ju>'tification,  unless,  on  the 
trial,  it  sliall  further  be  made  satisfactorily 
to  appear,  that  the  matter  charged  as  libel- 
lous was  published  with  good  motives,  and 
for  justifiable  ends."  This  proviso,  no 
doubt,  was  added  because  some  publica- 
tions containing  the  truth  are  libellous. 

In  the  case  of  Croswell,  tried  about  the 
time  of  passing  that  act,  and  reported  in 
the  third  volume  of  Johnson's  Cases,  the 
definition  of  a  libel  is  laid  down  by  Hamil- 
ton, a  man  of  the  most  comprehensive 
mind  and  enlarged  conceptions  that  ever 
adorned  the  profession.  "  A  libel,"  he 
said,  *'  is  a  censorious  or  ridiculing  wri- 
ting, picture  or  sign,  made  with  a  7ms- 
chievous  or  malicious  intent,  towards  go- 
vernment, magistrates,  or  individuals." 
This  definition,  in  which  the  term  false,  or 
falsehood,  doth  not  occur,  has  been  adopt- 
ed by  our  supreme  court  in  several  ad- 
judged cases.  In  fact,  the  falsehood  of  a 
publication  is  a  circumstance,  merely,  of 
malice  ;  and  not  essential  to  make  out  the 
offence  of  a  libel. 

Having  premised  thus  much,  we  are 
ready  to  apply  these  principles  in  testing 
the  correctness  of  this  decision.  In  the 
first  place,  however,  we  shall  take  for 
granted,  that  if  a  professional  man,  sworn 
to  demean  himself  honestly,  and  standing 
forth  for  emplo3ment  from  the  pubhc, 
either  incite  another  to  commit  perjury,  or 
is  privy  to  an  attempt  of  that  nature,  he 
ought  to  be  exposed,  that  the  public  may 
be  put  on  their  guard.  It  is  just — it  i^ 
laudable,  to  publish  his  delinquency. 
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Now,  suppose  an  individual  has  heard  a 
relation  of  facts  from  others,  fortified  even- 
by  the  oath  of  a  witness  in  open  court, 
producing  an  entire  conviction  in  his  or 
her  mind  that  such  professional  man  has 
been  privy  to  an  attempt  to  suborn,  and, 
under  that  belief,  publishes  the  fact. 
Should  it  turn  out  to  be  true,  in  every 
part,  the  author,  as  we  have  seen,  would 
not  be  guilty  of  a  libel,  because  it  was 
right  to  put  the  public  on  their  guard  ;  and , 
this  is  presumed  to  be  the  intent  or  motive  j 
of  malangthe  publication.  But  should  it 
turn  out  to  be  untrue,  can  this  alter  the 
complexion  of  the  case  in  a  criminal  point 
of  view  ?  Is  the  quo  animo  or  intent  al- 
tered from  the  circumstance  that  no  such 
privity  existed  ?  In  truth,  could  it  be  said, 
in  the  language  of  the  definition,  that  the 
defendant  made  the  publication  "  with  a 
mischievous  or  malicious  intent,"  when, 
had  the  facts  been  true  upon  which  the 
publication  was  founded,  such  intent  would 
have  been  wanting  ?  If  so,  then  the  ori- 
ginal intent  could  be  altered  by  a  circum- 
stance not  in  the  mind  of  the  party,  over 
which  he  had  no  control,  and  concerning 
which  he  had  no  cognizance  ;  which  is 
absurd. 

Therefore,  the  intent,  or  motive,  in  a 
criminal  case  for  a  Hbel,  affords  the  cri- 
terion to  the  jury,  in  determining  the  ques- 
tion of  libel  or  no  libel  ;  and  may  be  truly 
said  to  govern  the  whole  case.  To  this 
indent,  the  jury  must  look  ;  and  from  this, 
judge  and  determine.  Nor  has  the  court 
any  right  to  charge  the  jury,  that  if  they 
beUeve  the  publication  false,  they  ought 
to  convict,  &:c. 

But  it  is  said  that  the  party,  against 
whom  the  publication  was  made,  has  suf- 
fered a  serious  injury  from  the  falsehood 
of  the  author,  who  made  the  statement  at 
his  own  peril.  Granted  :  but  it  does  not 
follow  that  the  people  require  satisfaction, 
because  an  individual  has  been  aggrieved 
by  one  who,  in  the  eye  of  the  law,  intend- 
ed him  no  injury.  As  between  the  libeller 
and  the  libelled,  no  doubt  the  reason  ap- 
plies with  fall  force  ;  but  not  as  between 
7he  people  and  the  publisher.  The  fact  is, 
that  in  the  class  of  cases  above  pointed 
out,  in  which  the  publication  of  the  truth 
is  laudable,  the  defendant,  in  a  civil  action, 
must  prove  the  truth  of  the  publication  ; 
otherwise  he  is  responsible  to  the  party 


in  damages,  proportionate  to  the  injury 
sustained.  But,  in  another  class  of  cases, 
in  which  it  is  not  just  to  publish  the  truth, 
as  in  holding  up  the  personal  imperfec- 
tions or  deformities  of  an  individual  in  a 
ridiculous  Ught,  the  truth  of  the  matter, 
either  in  a  civil  or  criminal  prosecution, 
could  be  no  justification.  The  reason  is 
obvious  :  the  motive,  or  intent,  in  making 
the  publication,  ex  necessitate  rei,  must 
have  been  mischievous  or  malicious;  and, 
therefore,  whether  the  pubhcation  be 
true  ov  false,  is  wholly  immaterial. 


SUMMARY. 

(forgery   and  COUXTERFEITI-VG.) 

Gabriel  Conklin,  was  indicted,  tried* 
and  found  guilty  of  having  in  possession, 
with  an  intention  of  uttering,  a  go  bill  on 
the  Mechanics'  Bank,  in  the  city  of  New- 
York.  On  the  29th  of  November  last,  he 
was  arrested  by  Jacob  Hays,  in  Church, 
near  Wnlker-street ;  and,  in  addition  to 
the  bill  laid  in  the  indictment,  he  found  in 
possession  of  the  prisoner  gl5,  coined  of 
base  metal.  On  his  arrest,  he  said,  I 
am  done  over !" 

The  testimony  relative  to  the  false  dol- 
lars, was  produced  by  the  district  attorney 
to  show  the  scienter;  and,  for  the  same 
purpose,  John  Patchen,  who  kept  a  whale 
tor  exhibition  in  Broadway,  proved  that 
the  prisoner,  in  company  with  one  Paul 
Vandervoort,  came  under  a  pretence  of 
seeing  the  show,  and  Vandervoort  passed 
a  ^5  counterfeit  bill,  on  the  Ontario  Bank, 
to  the  witness  :  and  when  he  was  about 
ascertaining  whether  the  bill  was  good^ 
the  prisoner  ran  off. 

Vandervoort  was  admitted  as  an  appro- 
ver, and  showed  that  the  prisoner  gave 
him  the  bill  to  pass. 

Conklin  was  sentenced  to  the  State 
Prison  for  life. 

Timothy  Sands .  a  mulatto,  was  indicted, 
tried,  and  found  guilty  of  uttering,  know- 
ing it  to  be  false,  a  ^5  bill  on  the  same 
bank,  and  of  the  same  impression  as  that, 
charged  against  the  last-named  prisoner. 

The  bill  laid  in  the  indictment  wa3 
passed  to  Abraham  D.illy,  jun.  ;  and,  for 
the  purpose  of  estabhshing  the  scienter. 
Maxwell  introduced  Peter  Anderson,  and 
Charles  N.  Burnet,  who  testified  that  the 
prisoner  passed  to  each  of  them  a  go 


102 


THE  NEW-YORK,  ^c. 


<:ounter/eil  bill  of  the  pame  description, 
and  on  the  same  bank,  lor  articles  ol'  in- 
considerable v^diie. 

He  was  sentenced  to  the  State  Prison 
seven  years. 

(grand  larcf.nv.) 

Ernest  Sungumy  was  indicted,  tried,  and 
found  guilty  of  stealing  the  property  of 
Christopher  Miller,  and  sentenced  to  the 
State  Prison  seven  years. 

Charles  Moon,  and  James  Diiffy^  indict- 
ed with  Franklin  Dc  Le  Hoy,  were  indicted, 
tried,  and  found  guilty  of  stealing  a  chest 
of  hyson  tea,  of  the  value  of  ;J5U,  the  pro- 
perty of  John  G.  Cook. 

It  appeared  in  evidence,  that  on  the 
night  of  the  2d  of  December  instant,  the 
prisoners,  in  company  with  Henry  Crop- 
sey,  broke  open  the  store,  and  while  in 
the  act  of  taking  away  the  goods,  were 
seized  by  the  police  officers,  to  whom 
Cropsey  had  given  information. 

It  further  appeared,  that  tliis  Cropsey, 
wlio  had  lately  been  liberated  from  the 
State  Prison,  where  he  had  been  sen- 
tenced forty  years  for  p;issing  counterfeit 
money,  instigated  these  young  men  to 
commit  this  felony.  Moon,  also,  had 
lately  been  discharged  from  the  State  Pri- 
son. 

The  court  ordered  Cropsey  to  be  com- 
mitted, on  the  ground  that,  having  been 
employed  by  the  police  to  give  informa- 
tion concerning  felonies  al  jut  to  be  com- 
mitted, he  had  been  engaged  in  instigating 
them  himself. 

The  sentence?  of  Moon  and  Duffy  were 
suspended. 


John  B.  Langdon,  was  convicted  of  this 
ofl'ence,  in  stealing  the  property  of  Ben- 
jamin Hughes,  and  the  sentence  was  sus- 
pended. 

Thonuis  Curhjs  (see  the  last  summary) 
sentence  was  further  suspended. 

(petit  larceny.) 

John  Brown,  Stephen  LewiSy  Peter  Wil- 
son, John  Tcrhune,  James  M'Cready,  Nan- 
cy llanunond,  Andrew  Wilson,  Samvel  Dan- 
fort  h,  John  M'Kane,  John  I^wis,  Lewis 
Shelter,  James  II.  Prouty,  Walter  Moore^ 
William  Johnson,  William  Amos,  Joshua 
Ackcrly,  Patrick  Limhtrt,  and  Daniel 
Mowry,  were  each  convicted  of  this  of- 
fence ;  and  the  three  first-named  were 
sentenced  to  the  Penitentiary  three  years 
each,  the  next  for  two  years,  the  live  fol- 
lowing for  eighteen  months  each,  the  next 
for  one  year,  the  four  following  for  six 
months  each,  and  the  remainder  for  shorter 
periods. 

(disorderly  houses.) 

Tliomas  Phelan,  William  Kelly,  Daniel 
Dougherty,  and  James  Hamilton,  were  each 
indicted,  tried,  and  found  guilty  of  this  of- 
fence, in  keeping  their  groceries  (in 
Bancker-street)  open  at  unseasonable 
hours,  and  on  the  Sabbath,  for  the  recep- 
tion and  resort  of  disorderly  persons,  who 
were  frequently  guilty  of  riotous  conduct. 

Phelan  wiis  sentenced  to  the  Peniten- 
tiary thirty  days,  and  to  pay  a  fine  of 
$250  ;  the  two  next  to  imprisonment  for 
the  same  period,  and  to  pay  glOO  each  ; 
and  the  other  to  pay  ^50,  and  give  secu- 
rity in  ^260.,  for  his  good  behavigur  one 
year. 


TO  THE  PRINCIPAL  MATTERS. 


Accomplice. 

— to  be  relied  on  when  his  statement  is 
cort-oborated,  21.  73 

— when  uncorroborated  not  to  be  believ- 
ed, 38,  passim 

Aiding,  Abetting,  and  Assisting, 
—in  a  felony,  render  all  concerned  prin- 
cipals, 86.  143 

Arson. 

— of  a  building  on  the  seashore  descri- 
bed, ^  1 

For  a  man  to  set  fire  to  his  own  house, 
which  is  inhabited  by  himself  and  other 
tenants,  in  a  populous  city,  is  a  great  | 
misdemeanor,  83 

Qwarc.  Is  not  such  offence  a  felony  pu- 
nishable with  death,  by  statute  ?  ibid. 

The  doctrine  relating  to  this  subject  illus- 
trated, ibid.  n. 

Assault  and  Battery. 

B.,  the  owner  of  a  meeting-house,  held 
meetings  therein,  and  noises  and  distur- 
bances frequently  occurred,  to  the  an- 
noyance of  his  hearers.  To  detect  cer- 
tain lads  Tvho fired  squibs  or  crackers  in 
the  church,  the  son  of  B.,  aged  thirteen, 
was  standing  up  during  divine  service 
before  H.,  one  of  the  hearers,  whisper- 
ing to  another  boy  to  go  and  tell  the 
sexton  something  concerning  the  squib 
boys.  H.  tapped  the  son  of  B.  gently 
on  his  head,  with  a  cane,  and  told  him 
not  to  make  a  noise.  In  a  prosecution 
against  H.  for  an  assault  and  battery  on 
the  boy,  it  was  held  that  H.  was  not 
guilty.  No.  2,  1 

One  in  peaceable  possession,  hath  a  right 
to  make  use  of  so  much  force  as  may  be 
necessary  to  enable  him  to  retain  such 
l^ossession,  Or,  to  remove  an  invader. 

No.  2,  4 


— committed  by  a  schoolmaster  on  a 
young  female,  147 

— committed  by  a  woman  on  a  consta- 
ble, 165 

Autrefois  acquit. 

A  former  acquittal,  on  in  indictment  for  a 
rape,  on  the  traverse  of  which  ii  appear- 
ed, that  the  act  charged  in  the  indict- 
ment as  a  rape,  was  perpetrated,  is  a 
bar  to  a  subsequent  prosecution,  found- 
ed on  the  same  transaction,  for  ,m  as- 
sault and  batterj',  with  an  intent  to  com- 
mit a  rape,  but  is  no  bar  to  a  prosecu- 
tion for  an  assault  and  battery,  44 

An  acquittal  by  a  jury  on  a  charge  of  hav- 
ing a  single  bank  bill  in  possession,  with 
an  intention  of  passing  the  same,  is  no 
bar  to  a  prosecution  against  the  prison- 
er so  acquitted  ;  and  another  for  having 
a  large  quantity  of  other  counterfeit 
money  in  possession,  though  on  the  first 
trial,  for  the  purpose  of  establishing  the 
scienter,  proof  of  the  same  kind  is  pro- 
duced as  on  the  second,  and  both  the 
prisoner^,  with  the  money  described  in 
both  indictments,  were  arrested  about 
the  same  time,  73 


B 


Bigamj. 

In  a  prosecution  for  bi;ii!my,  the  former 
marriage,  in  fact,  must  be  proved,  111 

On  the  traverse  of  an  indictment  for  biga- 
my against  S.  for  that  on  the  16th  March, 
1815,  she  married  J.  S.  and  afterwards, 
to  wit,  on  the  25th  of  May,  1816,  mar- 
ried E.  the  said  J.  S.  being  alive,  &c. 
contrary  to  the  form  of  the  statute,  &c. 
it  appeared  by  the  testimony  of  K.  a  di- 
vine, that,  on  the  day  first  above  men- 
tioned, he  married  a  woman  of  the  name 
of  S.to  J.  S.  but  that  he,  K.  did  not  know' 
that  S,  the  prisoner,  was  the  same  per- 
son he  so  married ;  it  was  held,  that  al- 
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tlioucjh  this  WAS  guflkient  ovidonre  of  a 
marriai^e  de  facto  of  the  person  by  the 
name  ol"  S.  and,  tlieret'ore,  that  colhite- 
ral  evidence,  to  identifV  such  person, 
ini<j!;ht  be  given,  yet  that  tlie  i)roserutor 
should  be  precluded  frbrn  estahlishirju; 
the  second  marriage,  l)y  cohabitation,  or 
otherwise,  witliout  lirsl  proving  that  JS. 
the  prisoner,  was  the  identical  person 
so  married  by  K.  Ill 
It  seems  that,  in  such  case,  even  a  repre- 
sentation, or  confession,  by  S.  the  pri- 
soner, to  third  persons,  made  subsequent 
to  the  time  of  the  marriage  by  K.  tliut 
she  Zi-as  the  wife  of  J.  S.  is  not  suflicient 


evidence  of  such  marriage, 


ibid. 


Biircrlary. 

In  an  indictment  for  burglary,  the  owner- 
ship of  goods  belonging  to  A.  and  li.  se- 
verally, may  be  stated  as  belonging,  in 
tlie  aggregate,  to  A.  and  B.  without  a 
separation  of  intere-ts,  4.-> 

It  seems,  tliat  the  breaking  and  entering  a 
house  in  ihe  nigiit,  feloniously,  is  the 
gist  of  this  oflence,  ratlier  than  the  con- 
summation of  the  intent,  ibid. 


Challenge  to  a  Juror. 
On  the  traverse  of  an  indictment  lor  a  li 
bel,  impeaching  the  oHicial  conduct  of 
the  prosecutor,  a  challeiige  of  a  juror 
to  the  favour,  on  behalf  of  the  prosecu- 
tion, on  the  ground  that  the  juror  had 
entertained  hostile  feelings  against  the 
prosecutor,  by  reason  of  a  transaction 
touching  his  official  duties,  is  well  ta- 
ken, 90 

Circumstantial  Testimony. 

Extraordinary  concurrence  of  circum- 
stances, 21 

Strong  circumstances  against  a  prisoner 
for  sinking  a  ship  at  sea,    132,  a7id  post 

Rule  of  law,  relating  to  circumstantial  tes- 
timony, in  acriminal  case,  laid  down,  143 

The  common  rules,  in  relation  to  circum- 
stantial testimony,  are  obligatory  on  ju- 
ries, notwithstanding  the  fallibility  of 
such  testimony,  in  extreme  cases,  may 
be  shown  from  theoretical  writers,  149 

— should  be  relied  on  by  courts  and  ju- 
ries, 152 

Fallacy  of  producing  extreme  cases,  to 


show  that  circumstantial  proof  cannot  he 
relied  on,  exposed,  151  n 

Clerks  of  Sessions. 
Statute  imposing  their  duties,  with  regard 
to  fines  and  forfeitures,  extracted, 

107  n. 

— and  of  the  court  of  Oyer  and  Terminer 
in  New- York — when  the  office  was  cre- 
ated, 109 

Divers  statiites  collected,  relating  to  the 
rights  arid  duties  of  this  officer,  ibid. 

Where  a  trial  had  taken  place  in  the  court 
of  oyer  and  terminer,  wherein  the  clerk 
of  this  rourt  w;ts  tlie  prosecutor,  and 
the  legality  of  ceilain  charges  made  by 
^uch  clerk,  in  the  co»irse  of  his  offici  il 
duties,  and  in  conformity  with  the  settled 
practice  of  the  court,  was  questioned  ; 
and  also  divers  cases  proved  by  the  de- 
fendiint,  wherein  such  clerk  had  receiv- 
ed moneys  wliich  the  rules  and  j^ractice 
of  the  court  did  not  authorize  ;  tlie  court 
refused  a  rule  or  order,  prayed  for  by, 
and  on  behalf  of  such  clerk,  to  appoint 
a  committee,  or  board  of  inquiry,  con- 
sistingof  three  counsellors  of  this  court, 
to  examine  into,  and  make  a  report 
touching  the  official  conduct  of  such 
clerk,  and  the  practice  of  the  court  in 
relation  to  costs. — (See  ante,  p.  89.) 

130 

It  seems  that  such  application  is  extra-ju- 
dicial, and  such  report,  if  made,  could 
not  be  acted  upon,  being  a  nullity,  ibid. . 

New  appointment  of  a  clerk,  1 41 ' 

Compounding. 

A  misdemeanor  cannot  be  compounded  by 
the  parties,  unless  through  the  special 
interposition  of  the  court,  or  by  the  ap- 
probation and  consent  of  the  district  at- 
torney, No.  2,  5 

Where  an  assault  and  battery,  which,  in 
the  judgment  of  the  district  attorney, 
was  of  an  infamous  nature,  had  been  thus 
compounded,  and  the  costs  paid  to  the 
clerk,  it  was  held  that  the  former  officer 
was  not  precluded  from  bringing  on  the 
cause  to  trial,  ibid. 

Computation  of  Time. 

The  "  six  months^''  contained  in  the  sixth- 
section  of  the  "Act  concerning  Mort- 
gages," (1  Vol.  R.  L.  p.  374.)  mean  lu- 
nar months.  1&^ 
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Where  the  common  law  hath  defined  and 
affixed  a  precise  meaning  to  a  particular 
term  used  in  any  act,  and  no  positive  sta- 
tute exists  altering  or  controlling  such 
meaning,  such  term  will  be  expounded 
according  to  the  doctrine  of  the  com- 
mon law,  153 

Authorities  on  this  subject  collected ,    1 54 

Confession. 

Though  confessions  made  in  confidence  to 
a  divine  of  the  Roman  Catholic  order, 
whose  duty  it  is  to  receive  auricular 
confessions  according  to  the  canons  of 
that  church,  will  not  be  received  in  evi- 
dence, yet,  admissions  made  by  a  priso- 
ner to  a  divine  of  the  protestant  church- 
es, will  be  received,  77 

— made  to  a  Roman  Catholic  divine,  in  the 
course  of  church  discipline,  cannot  be 
given  in  evidence,  80  n. 

Conspiracy 

An  indictment  for  a  conspiracy,  alleging 
that  the  defendants  confederated,  to  per- 
petrate an  unlawful  act  to  the  prejudice 
of  the  people  generally,  without  naming 
any  individual,  can  be  supported,  22 

A  conspiracy  to  for»T:e  and  defraud,  must 
be  inferred  by  rational  men,  from  the 
performance  of  an  act  necessarily  lead- 
ing to  a  forgery  or  fraud,  even  against 
the  testimony  of  an  accomplice  in  the 
act,  admitted  as  a  witness  on  behalf  of 
the  prosecution,  ibid. 

A  conspiracy  to  obtain  goods  by  false  pre- 
tences, cannot  be  supported  against  a 
defendant,  on  the  ground,  merely,  that 
in  his  examination  in  the  police,  he  al- 
leged that  a  man  living  with  the  person 
in  whose  name  the  goods  had  been  frau- 
dulently obtained  by  the  defendant,  had 
told  the  defendant  to  go  and  obtain  such 
goods,  54 

It  is  a  conspiracy  for  two  or  more  persons 
to  confederate  together,  to  cause  or 
procure  a  vessel,  not  belonging  to  either, 
to  be  sent  from  this  country  to  a  foreign 
port,  and  there  take  on  board,  for  a  re- 
tarn  cargo,  certain  rubbish,  enclosed  in 
bales  or  boxes,  which,  by  a  cunning 
contrivance  and  artifice,  should  be  pass- 
ed at  the  custom-house,  with  its  mark, 
as  and  for  genuine  goods, corresponding 
in  weight  and  bulk  with  such  rubbish, 
and  that  suQh  vessel,  with  such  return 


cargo,  should  be  insured,  as  and  for  ge- 
nuine goods,  and  sunk  on  the  high  seas, 
for  the  purpose  of  defrauding  the  insu- 
rers, 61 

Whether  the  act  of  sinking  or  destroying  a 
vessel  at  sea,  by  either  of  the  conspira- 
tors, is,  or  is  not,  embraced  within  a  sta- 
tute of  the  United  States,  rendering  such 
act  a  felony,  is  immaterial  :  a  combina- 
tion to  perpetrate  such  act,  is  equally 
culpable  as  a  misdemeanor,  whether 
such  statute  exists  or  not,  ibid. 

It  is  a  conspiracy  for  two  or  more  persons 
to  combine  for  the  ultimate  object  of  de- 
frauding others,  or  prejudicing  their 
rights  :  whether  the  particular  act  lead- 
ing to  such  object  is  to  be  perpetrated 
out  of  the  jurisdiction  of  this  state,  or 
whether  contrary  to  the  statute  or  com- 
mon law  :  and  wliether,  at  the  time  of 
the  trial,  the  other  conspirators  are  with- 
out the  jurisdiction  of  the  court  or  not, 
the  prosecution  against  one,  originally 
engaged  in  the  conspiracy,  may  be  main- 
tained, ibid. 

Constructive  Possession. 

Where  two  persons  are  equally  concerned 
in  the  business  of  passing  counterfeit 
money,  or  having  it  in  possession,  with 
an  intention  of  passing  it,  though  it  should 
appear  that  one  of  the  persons  only  had 
the  actual  possession  of  the  money  at  the 
time  of  the  arrest :  still,  on  the  traverse 
of  an  indictment  ag-ainst  both,  for  having 
such  money  in  possession,  with  an  inten- 
tion of  passing  it,  he  who  had  r.ot  the 
actual  possession  was  held  equally  guil- 
ty with  the  other,  73 
A  man,  by  putting  boards  on  apublic  wharf, 
does  not  so  far  devest  himself  of  the 
possession,  that  he  cannot  maintain  a 
prosecution  agninst  him  who  takes  them 
away  feloniously,  86 
Where  the  cargo  on  the  deck  of  a  North- 
River  coaster  was  swept  off  in  a  violent 
gale,  and  while  floating  in  the  water  was 
taken  up  by  persons  coming  from  the 
shore  in  boats,  Avho  brought  it  on  shore, 
and  afterwards  concealed  a  peirt  of  such 
cargo,  conveyed  it  to  the  city  of  Xew- 
York  in  a  secret  manner,  and  converted 
the  avails  to  their  own  use  :  and  it  fur- 
ther appeared,  that  the  captain,  having 
charge  of  the  cargo,  had  the  power  of 
regaining  possession,  though,  by  reason 
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of  the  situation  of  his  vessel,  he  did  i^ot 
immediately  attempt  to  regain  such  pos- 
session ;  on  the  traverse  of  an  indict- 
ment against  such  persons  for  grand  lar- 
ceny, it  w.LS  held  that  the  captain,  hy 
inch  accident,  was  not  so  far  devested 
of  the  pos^ssion  and  property  in  such 
cargo,  that  a  prosecution  for  that  offence 
could  not  be  supported,  1G7 

In  such  case,  it  was  left  to  the  jury  to 
judge,  from  all  the  circumstances  in  the 
case,  wiiether  tiie  prisoners,  at  the  time 
of  taking  up  such  property,  intended  to 
convert  it  to  their  own  use,  ibid. 

It  seems  that,  in  such  case,  such  property, 
in  a  legal  point  of  view,  was  not  lost  by 
the  captain,  ibid. 

Costs  in  Criminal  Cases. 

Bill  of  costs,  101,  102 

Practice  in  tiie  court  of  Sessions  in  New- 
York,  has  oeen  to  charge  defendants 
With  the  costs  of  continuing  their  recog- 
nisances from  day  to  day,  102  n. 

This  se^^ms  not  to  be  the  legal  object  of 
a  recognisance,  108 

Rule  on  the  subject  of  charging  a  defend- 
ant with  costs  who  has  been  acquit- 
ted, 102  n. 

•^Qucere — Whether  a  party  indicted  in  the 
court  of  sessions,  who  is  acquitted  by 
verdict,  or  otherwise,  is  bound  bylaw, 
in  any  case,  to  pay  costs  ?  90 


Description. 

On  the  traverse  of  an  indictment/or  sira/- 
ing  a  hog,  it  appeared  that,  at  the  time 
the  felony  was  committed,  the  animal 
was  dead  and  partly  dressed  .  held  that 
the  description  in  the  indictment  was 
sufficient,  168 

It  seems,  that  the  common  acceptation  of 
the  name  of  property,  governs  the  de- 
scription thereof  in  an  indictment,  ibid. 

Disorderly  House. 

It  seems,  that  frequent  collections  of  dis- 
orderly persons  near  the  house  of  him 
who  keeps  an  animal  for  bull-baiting,  do 
not  render  the  house  disorderly,  53 

Distress. 
Though  the  landlord  hath  a  right,  after 


distniiniiig,  to  mipoumi  the  gooik  ot^ 
the  premises,  he  hath  no  right,  by  co- 
lour of  such  distrosH,  wholly  to  dispos- 
sess sjich  tenant,  and  baj-  lum  from  the 
enjoyment  of  the  premises,     No.  2,  4 


Engraver. 

Turpitude  of  an  engraver,  22 

An  engraver,  who  had  been  employed  by 
two  young  men,  to  make  an  engraving 
on  copper,  of  the  word  and  numl>er 
FIFE,  in  imitation  of  that  word  and 
figure  in  a  bank  bill,  and  evidently  cal- 
culated to  phice  on  the  left  hand  side  of 
other  bank  bills  of  a  less  denomination, 
to  alter  them  to  a  greater,  and  who  in 
his  testimony  swears,  that  he  made  such 
engraving,  ;md  received  his  pay,  but  had 
no  suspicion  of  the  object  to  which  such 
plate  w;ls  to  be  applied,  until  the  paper 
was  brought  for  him  to  print  parts  of 
bills,  will  not  be  believed,  ibul. 

Such  engravers  should  beware  lest  they 
get  themselves  into  difiiculty,  ibid. 

Q^uierc — .Should  a  forgery  be  afterwards 
committed,  by  altering  a  bill  from  a  less 
to  a  greater  denomination,  would  not 
such  miscreant  engraver  be  a  pariiceps 
cri  minis?  ibid. 

Examination. 

That  which  in  an  examination  appears  to 
be  a  mere  excuse,  framed  by  the  de- 
fendant for  his  conduct  in  a  fraudulent 
transaction,  can  never  support  a  mate- 
rial allegation  in  an  indictment,  which 
requires  positive  proof,  64 

The  written  examination  of  a  witness,  in 
a  criminal  prosecution,  taken  before  a 
magistrfite,  cannot  be  read  in  evidence 
to  fortify  the  oral  testimony  of  such  wit- 
ness, without  producing  the  magistrate 
before  whom  such  examination  was  ta- 
ken, 61 

Execution. 

Where  a  constable  or  marshal  prosecutes 
for  a  personal  injury  committed  on  him 
w^hile  in  the  execution  of  the  duties  of 
his  office,  he  should  produce,  on  the 
trial,  the  process  under  which  he  acted  ; 
otherwise  the  result  may  be  that  he 
himself  was  the  trespasser,  365 
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Felons. 

— cannot,  with  safety,  yHce  confidence  in 
each  other,  66 

Foreclosure  of  a  Mortgage. 

Statute  relating  to  foreclosure,  153 
The  six  months,  contained  in  the  sixth 
section  of  that  statute,  are  months  of 
twenty-eight  days  each,  or  lunar  months, 

ibid. 

See  Computation  of  Time. 
Foremen  of  Grand  Juries. 


John  Swartwout,  22 

John  P.  Anthony,  25 

Stephen  Allen,  44 

William  L.  Vandervoort,  49 

Henry  W.Bool,  61 

John  Suydam,  83 

John  Bloodgood,  113 

John  J.  Westervelt,  147 

John  H.  Talman,  156 

Robert  M'Dermut,  159 

Thomas  I.  Campbell,  161 

Ezra  Weeks,  171 


Forgery  and  Counterfeiting. 

To  pass  a  false  and  forged  check,  payable 
in  notes  current  at  the  several  banks 
in  the  city  of  New-York,  is  not  a  for- 
gery at  common  law,  or  within  the 
statute  against  forgery  and  counterfeit- 
ing, 46 

Where  two,  in  concert,  pass  a  counter- 
feit bill,  and  endeavour  to  escape,  and 
in  their  several  examinations  give  con- 
tradictory and  unsatisfactory  accounts 
of  such  possession,  these  are  strong 
circumstances  of  guilt,  47 

The  forgery  of  an  order  for  the  delivery 
of  goods,  against  a  person  who,  by  rea- 
son of  a  legal  disability,  would  not  have 
been  Hable  on  such  order,  had  it  in 
truth  been  genuine,  is  within  the  sta- 
tute, 54 
\  man  who  is  engaged  with  others  in  pass- 
ing counterfeit  money,  though  arrested 
by  an  artifice,  is  not,  therefore,  the  less 
guilty,  56 

-^f  a  bond  on  the  Earl  of  Chesterfield, 

72,  n. 

To  have  a  counterfeit  bill  in  possession, 
professedly  with  an  intention  of  selling 


it  as  counterfeit,  is  contrary  to  the  ex- 
press provisions  of  the  statute.  (1  Vol. 
N.  R.  L.  p.  406.  s.  IX.)  84 
In  such  case,  the  intention  is,  to  permit y 
cause,  or  promre  such  bill  to  be  uttered 
and  passed.  (Vide  1  Vol.  p.  109.)  ibid. 
Concealment,  or  an  attempt  to  conceal 
false  money,  is  a  strong  circomstance  of 
guilt  against  a  prisoner,  on  the  traverse 
of  an  indictment  against  him,  for  having 
counterfeit  money  in  his  possession, 
with  an  intention  of  passing  it,  87 
An  instrument  in  writing,  directing  or  re- 
questing the  payment  of  a  specific  sum 
in  the  bills  of  an  individual,  is  neither 
an  order  for  the  payment  of  money,  nor 
delivery  of  goods,  within  the  statute. 


(1  Vol.  R.  L.  p.  406.  s.  1.)  155 
Such  bills  not  the  subject  of  forgery  under 
the  statute,  ibid. 

Fraud. 

-"and  felony  conjoined,  64 
—-approximating  to  felony,  157 


G 

Gambling. 

— in  a  grocery — the  keeper  indictable, 

63 

A  grocery  licensed  in  the  city  of  New- 
York  is  an  inn,  or  tavern,  and  to  keep 
a  shuffle  board,  imd  permit  persons  to 
play  in  such  grocery,  is  "  an  offence 
against  the  people  of  this  state  by  sta- 
tute." (1  Vol.  N.  R.  L.  p.  178.  s.  8.) 

ibid. 

Grand  Larceny. 

A  grand  larceny  cannot  be  divided  into  se- 
veral distinct  larcenies  :  and  where  a 
prisoner  stole  several  articles,  at  the 
same  time,  the  property  of  different 
persons,  and  several  indictments  were 
found  by  the  grand  jury,  the  court  di- 
rected the  public  prosecutor  to  select 
one  of  the  indictments  for  trial,  and  to 
enter  a  nolle  prosequi  on  the  others,  37 

Where  two  are  indicted  jointly,  and,  on 
the  trial,  some  evidence  is  introduced 
on  behalf  of  the  prosecution,  showing 
that  the  prisoners  were  aiding,  abetting, 
and  assisting  in  the  commission  of  a  fe- 
lony, the  court  will  not  interfere  in  ad- 
vising the  jurj^to  acquit  one  of  the  pri- 
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6oner3,  that  he  may  be  sworn  as  a  wit- 
ness in  favour  of  the  other,  38 

Where  a  prisoner  steals  an  article  in  ano- 
ther state,  and  brings  it  into  the  city  of  j 
New-York,  an  indictment  cannot  be 
supported  for  the  offence  in  this  court : ' 
but  where  it  is  rendered  in  the  leiistj 
doubtful,  whether  such  taking  was  in! 
^^uch  state  or  on  the  high  seas,  the  jury, ! 
in  a  clear  case  of  guilt,  disregarding! 
technicid  niceties,  will  find  the  prisoner 
guilty,  45 

Where  an  hostler,  having  charge  of  a  horse, 
is  sent  by  the  owner's  agent  with  the 
horse  to  a  man  at  a  distance,  who  had 
entered  into  a  negotiation  for  the  pur- 
chase of  the  hor.>^e  with  the  agent,  and 
such  hostler,  having  no  authority  to  sell 
the  horse  or  receive  the  money,  never- 
theless receives  a  check,  draws  the 
money,  and  converts  it  to  his  own  use, 
it  was  left  to  the  jury  to  judge,  from  all ; 
the  circumst.ances  in  the  case,  whether.  I 
at  the  time  the  prisoner  took  such  horse  ! 
from  the  agent,  he  intended  to  convert 
the  avails  thereof  to  his  own  use,  157 

It  seems  that  such  fraudulent  intent  must 
exist  in  the  mind  at  the  time  of  taking 
the  horse,  to  render  such  taking  feloni- 
ous ;  nor  will  any  subsequent  evil  in- 
tent render  the  taking  felonious,    ibid.  | 

H 

Homicide — excusable. 

In  a  sudden  affray  between  V.,  a  stout, 
athletic  man,  and  S.,  much  his  inferior 
in  strength,  in  which  it  appeared  that 
V.  was  rather  the  aggressor,  after  a 
struggle  between  them  on  the  ground, 
both  rose,  and  a  mob  havi^.g  collected, 
a  heavy  stone  is  cast  at  V.  which  frac- 
tured his  skull,  and  ultimately  deprived 
"him  of  life.  That  such  stone  was  cast 
by  S.,  is  not  otherwise  proved  on  the 
trial  than  by  his  examination  taken  in 
the  poHce,  which  states  that  "  after  S. 
bad  cleared  himself,  he  picked  up  a 
stone,  and  told  V.,  that  if  he  did  not  let 
S.  alone,  he  would  hurt  him  :  V.  came 
at  S.  again,  and  he  then  threw  the  stone 
and  knocked  him  down."  On  the  tra- 
verse of  an  indictment  against  S.  for 
manslaughter,  it  was  held  that  this  was 
excusable  homicide,  164 

Where  in  such  case  it  is  proved  by  a  skil- 


ful surgeon,  that  after  the  accident,  lie. 
performed  the  operation  of  trepanning 
on  v.,  who  had  every  rational  pro-pect 
of  recovering,  but  that  in  divers  fits  of 
delirium  he  tore  open  his  wounds,  by 
which  death  was  induced,  but  that  sucltr 
delirium  Zi-as  the  result  of  such  blow  on 
the  head,  it  was  held,  that  it  was  well  laid 
in  the  indictment,  and  proved  that  thrir 
death  Ttas  occasioned  by  such  bl&w^  164 

Husband  and  Wife. 

Where  the  husband  is  convicted  of  an  out- 
nigeous  iL«sault  and  battery  committed 
on  the  wife,  whom  he  has  left  in  a  help- 
less situation,  destitute  of  the  means  of 
support,  the  court  will  suspend  his  sen- 
tence, to  ascertain  whether  a  reconcilia- 
tion will  take  place  ;  and  if  it  does  not, 
in  a  reasonable  time,  and  the  husband 
remains  obstinate,  the  court  will  inflict 
such  a  fine  as  will  bring  him  to  a  sense 
of  his  duty,  44 

An  attempt  by  the  husband  to  poison  his 
wife,  15G 

In  a  criminal  prosecution  against  the  hus- 
band for  inciting  a  third  person  to  ad- 
minister a  certain  deadly  poison  to  his 
wife,  with  intent  to  murder  her,  it  was 
held,  that  the  wife  was  a  competent 
witness  on  behalf  of  the  prosecution, 

ibid. 

Husbands — the  law  requires  fidelity  on 
your  part,  as  well  as  on  that  of  your 
wives,  170 

I 

Indecency. 

— towards  infant  females,  by  a  schoolmas- 
ter, explained — indirectly,      147,  148 
Punishment  inflicted,  149 

Insanity. 

However  horrid  and  unnatural  a  crime 
committed  by  a  prisoner  may  be,  it  is 
not  to  be  inferred  from  the  nature  of 
the  crime,  that  its  commission  was  the 
result  of  insanity  ;  especially  in  a  case 
whose  circumstances  combined,  show 
that  the  prisoner  was  actuated,  in  com- 
mitting the  crime,  by  revenge ,  or  through 
despair, 

Insurance. 
\ — its  general  principles  explained,  I 
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In  an  action  brought  on  a  policy  of  insu- 
rance against  loss  or  damage  by  fire,  the 
plaintiff  is  not  entitled  to  recover,  should 
it  appear  that  such  fire  was  occasioned 
through  the  agency,  or  by  the  procure- 
ment of  the  plaintiff,  1 

On  the  trial  of  such  action,  the  defendants 
will  be  allowed  to  prove  encumbrances 
by  mortgages,  on  the  property  insured, 
previous  to  its  insurance,  either  as  an 
evidence  of  the  real  value,  or  of  fraud, 

ibid. 

It  seems,  however,  that  exemplifications  or 
sworn  copies  of  the  registry  of  such 
mortgage,  taken  from  the  office  of  the 
Clerk  of  a  county  in  a  foreign  state,  will 
not  be  received  in  evidence  for  the  pur- 
pose of  proving  such  encumbrances, 

ibid. 

Glaring  frauds  practised  against  insurance 
companies,  ibid.  61.  131 


Jurisdiction. 

'Where  a  felony  is  committed  within  the 
city  of  New-York,  and  the  prisoner  is 
pursued  into  the  state  of  New-Jersey, 
and  apprehended  without  legal  authori- 
ty, and  brought  back,  and  is  then  ar- 
rested by  virtue  of  a  warrant  issuing 
from  the  police,  it  was  held,  on  the  tra 
verse  of  an  indictment  against  him  for 
the  offence,  that  the  alleged  violation  of 
the  sovereignty  of  New-Jersey  would 
not  be  regarded  by  the  court,  who  would 
not  look  beyond  the  arrest  by  the  po- 
lice, 119 

It  seems,  that,  in  such  case,  any  alleged 
violation  of  territorial  rights,  is  a  matter 
resting  between  the  executive  of  the 
respective  states,  with  which  the  court 
will  not  interfere,  ibid. 

— of  the  circuit  court  of  the  United  States, 
in  a  criminal  case,  discussed,  144, 145, 

146 

It  seems,  that  congress  has  no  right,  under 
the  constitution  of  the  United  States,  to 
pass  an  act,  assigning  the  justices  of  the 
supreme  court  of  the  United  States,  or 
any  of  the  said  justices,  to  hold  a  circuit 
or  any  inferior  court.  The  appointment 
of  judges,  for  such  circuits,  is  vested 
exclusively  in  the  president,  and  two 
thirds  of  the  senate  :  but  the  supreme 
court  of  the  United  States  having  acqui- 


esced with  the  act  of  congresa  assigning 
such  duties  to  the  justices  thereof,  the 
court  was  bound  to  decide  against  an  ob- 
jection raised  to  its  jurisdiction,  131. 

146 

Jury  de  Medietate  Linguae. 
— should  consist  of  such  aliens  as  under- 
stand our  language,  113 


Kidnapping. 

On  the  traverse  of  an  indictment  under  the 
29th  section  of  the  "  Act  concerning 
Slaves  and  Servants,''  it  was  held,  that 
forcibly  confining,  or  inveigling,  or  kid- 
napping any  person  of  colour^  with  in- 
tent to  send  him  out  of  this  state  against 
his  will,  or  the  conspiring  with  any 
other  person  or  persons,  or  aiding, 
abetting,  assisting,  hiring,  commanding 
or  procuring  any  other  person  to  com- 
mit the  said  offence,  whether  such  perr 
son  of  colour  was  a  slave  or  servant,  or 
not — is  an  offence  against,  and  punisha- 
ble by  the  penalties  of  the  statute,  120 

It  seems,  that  the  thirteenth  section,  above 
mentioned,  is  particularly  applicable  to 
cases  where  the  owner  or  possessor  of 
slaves  or  servants,  residing  in  this  state, 
exports,  or  attempts  to  export,  such 
slave  or  servant  out  of  this  state,  not 
confining  himself  to  the  exceptions  in 
other  parts  of  the  statute,  ibid. 

Where  in  such  case  it  appears  that  a  per- 
son, offered  as  a  witness  on  behalf  of 
the  prosecution,  is  a  slave,  but  alleged 
to  be  free  by  reason  of  an  attempt  to 
export  him  out  of  the  state,  .he  cannot 
give  testimony  until  it  is  shown,  by  ex- 
trinsic evidence,  that  he  has  become 
free  by  reason  of  such  attempt ;  nor  will 
the  public  prosecutor  be  permitted  to 
introduce  the  former  conviction  of  a 
person  indicted  for  aiding,  abetting,  as- 
sisting, kc.  the  defendant  on  trial  and 
another,  to  export  such  witness  out  of 
the  state,  ibid. 

— carried  to  an  alarming  height,  128 


Libel. 

— on  a  female,  4X 
To  read  a  squrrilous  letter  to  others ^  im- 
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peaching;  the  chastity'  ot*a  Woman,  is  evi- 
dciico  oftlio  publication  of  a  libel,  and 
tfie  n'petition  of  matters  contairu'd  in 
such  letter,  whether  before  or  afterac- 
tion brougiit,  may  be  ^iven  in  evidence 
to  show  the  malicious  intent  of  the  ori- 
ginal publication,  41 

Charge  of  the  court,  and  verdict,  42,  43 

Malice  is  essential  to  support  a  criminal 
prosecution  for  a  libel  ;  and,  althou<;h 
the  implication  of  malice  'x:^,  prima  facie, 
supposed  from  the  })ublication  of  libel- 
lous matter,  yet  the  defendant  may  re- 
but such  implication,  by  showing  that 
Huch  publication  wjw  not  made  mali- 
ciously, 49.  171 

Where  a  publication  in  a  public  newspa- 
per, u|)()n  wliich  a  prosecution  for  a  li- 
bel was  founded,  contained  the  charges 
of  kidnapping  and  cruelty,  against  the 
prosecutor,  and  a  postscript  was  added, 
retracting  the  first,  but  reiterating  the 
second  charge,  and  the  defendant,  on 
the  triiU,  proved  certain  acts  committed 
by  the  prosecutor,  though  not  precisely 
as  laid  in  the  publication,  but  sufticient 
to  support  the  charge  of  cruelty  in  ge- 
neral, it  was  held  tliat  the  whole  must 
be  taken  together,  the  latter  as  doing 
away  the  former  ;  and  that,  as  to  the 
charge  of  cruelty,  should  the  jury  be- 
lieve the  facts  detailed  in  the  testimony 
sulTicient  to  support  that  charge,  it 
would  be  their  duty  to  -cquit  the  de- 
fendant, ibid. 

That  a  libel  published  against  the  clerk  of 
a  court  of  general  sessions  of  the  peace, 
was  written  by  the  district  attorney  of 
that  court,  and  delivered  to  the  defend- 
ant for  publication,  who  is  the  editor  of 
a  pubhc  newspaper — is  admissible  ii. 
evidence,  to  show  the  want  of  malice,  90 

When  the  publicatit)n  complained  of  as  a 
libel,  in  substance  charges  the  prosecu- 
tor with  having  received  divers  sums  of 
money,  in  divers  instances,  which  nei- 
ther the  law,  nor  the  rules  or  the  prac- 
tice of  the  courts  authorized,  and  the  de- 
fendant in  such  prosecution,  to  prove 
the  truth  of  such  charge,  in  justification 
produces  a  number  of  witnesses,  who 
swear  to  divers  sums  paid  by  them  to 
the  prosecutor  as  clerk,  alleged  to  be  il- 
legal, it  seems  that  the  minutes  of  the 
court  kept  by  the  prosecutor,  as  clerk, 
wiM  b<»:  received  as-  ©oly  prvrrm-  fame 


evidence  of  the  lactu  relating  lo  feucb 
charges  :  the  orders  of  the  court  con- 
tained in  Huch  minutes,  and  bills  of  cost-^ 
sanctioned  by  the  judges  of  the  court, 
containingcharges  which  such  clerk  was 
in  the  habit  of  making,  may  be  read,  for 
the  purpose  of  repelling  such  charges  in 
the  libel  as  relate  to  the  rules  andprac- 
tice  of  such  court,  but  not  to  show  such 
charges  were  legal,  ibid. 

Where  a  paintei  ofprrfcssed  eminence  re- 
quested a  citizen  to  have  his  portrait 
drawn,  by  reason  of  some  peculiarity 
discovered  by  the  painter,  as  he  alleged, 
in  the  physiognomy  of  such  citizen,  who 
consents,  and  the  painter  draws  an  im- 
perfect likeness,  and  exhibit>j  it  in  a  pub- 
lic place,  at  which  the  citizen  is  dis- 
plejised,  alleging  that  xt  is  not  his  like- 
ness, but,  nevertheless,  offers  to  pay 
such  painter  the  full  charge  of  such 
painting,  wliich  he  first  refuses  to  re- 
ceive, considering  his  professional  skill 
decried,  but,  afterwards,  demands  the 
money,  which  the  other  refuses  to  pay, 
and  an  action  is  brought  by  ihe  painter 
to  recover  the  price  of  the  painting,  who 
fails  ;  and  afterward  an  execution  in  fa- 
vour of  such  citizen,  for  the  costs  of  de- 
fending such  suit,  is  issued,  by  virtue  of 
which  the  same  picture  is  levied  on  by 
the  sheriff,  and  receipted  by  hira,  and 
left  with  the  painter  until  the  day  of 
sale,  and,  in  the  mean  time,  the  artist 
paints  on  the  head  of  such  picture  a  pair 
of  Ass's  ears,  on  the  day  of  sale  causes 
a  ludicrous  advertisement  of  the  sale  of 
such  picture  to  be  inserted  in  a  public 
newspaper,  and  endeavours  to  incite  the 
auctioneer  to  put  such  picture  in  a  con- 
spicuous place  in  the  auction  room  to  be 
seen  by  the  people,  it  was  held  that  such 
conduct  was  sufficient  to  tix  on  such 
painter  the  offence  of  publishing  a  li-' 
bel,  H3 

It  is  no  justification  for  such  painter,  in 
publishing  such  libel,  that  such  citizen, 
after  he  refused  to  receive,  but  had  of- 
fered to  pay  for  the  picture,  gave  a 
written  certificate  to  the  painter  author- 
izing him  to  dispose  of  it  as  he  pleas- 
ed, ibid. 

In  such  case,  to  show  th€  want  of  malice, 
the  painter  will  be  permitted  to  show 
that,  at  the  point  of  tim^  in  which  he 
was  panting  the  Ass's  ears  on  the  pic- 
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ture,  he  represented  to  a  b^-stander, 
that  it  was  his  intention  to  transfer  such 
picture  into  a  Midas,  ibid. 

Where  the  gravamen  in  the  indictment 
consisted  in  divers  insinuations,  convey- 
ing the  idea  that  the  prosecutor  had 
conspired,  with  others,  to  incite  one 
who  had  been  produced  as  a  witness  on 
a  former  trial  to  commit  perjury,  and 
that  the  prosecutor  was  privy  to  certain 
secret  conferences  held  between  one  of 
the  conspirators,  his  client,  and  such 
witness,  at  the  office  of  the  prosecutor, 
though  on  the  traverse  of  such  indict- 
ment such  insinuations  may  be  proved 
unfounded,  by  the  testimony  on  behalf 
of  the  prosecution,  yet,  should  the  jury 
believe,  from  the  testimony  on  behalf 
of  the  defendant,  and  from  all  the  cir- 
cumstances in  the  case,  that  she  had 
strong  grounds  for  believing  the  infor- 
mation upon  which  such  insinuations 
are  founded,  to  be  true,  and  that  she 
was  actuated  in  making  the  publication, 
by  a  desire  of  vindicating  her  own  cha- 
racter from  certain  injurious  aspersions, ! 
of  which  the  prosecutor  was  the  author, 
the  jury  may  acquit,  171 

In  such  case,  however,  insinuations  con- 
veying so  serious  a  charge,  published 
against  an  individual,  ought  not  to  be 
founded  on  idle  rumour,  conjecture,  or 
surmise  ;  but  the  grounds  should  be 
such  as  to  lea^  e  no  rational  doubt  in  the 
mind  of  the  publisher,  ibid. 

The  quo  animo,  or  intent,  with  which  a 
publication  is  made,  rather  than  its 
truth  or  falsehood,  is  the  correct  criteri- 
on by  which  the  jur\'  is  to  determine 
whether  such  publication  is  a  libel :  if 
no  malicious  intent  existed,  no  libel  was 
published,  190 

Remarks  in  support  of  the  principle  upon 
which  this  case  was  submitted  to  the  ju- 
ry, ibid. 
M 

Malicious  Mischief. 
To  cast  spirits  of  vitriol,  aqua  fortig,  or 
any  other  powerful  acid  substance,  on 
the  person  or  clothes  of  another,  wan- 
tonly and  maliciously,  is,  at  least,  an 
infamous  crime — and  ought  to  be  made 
felony  by  statute,  No.  2,  6 

Midas. 

Substance  of  the  fable,  1 13  n. 


Manumission. 

Q.,  the  master  of  a  slave  in  the  state  of 
New-Jersey,  executed  and  gave  to  A., 
the  slave,  a  written  instrument,  stating, 
that  A.  was  the  servant  of  Q.,  and  had 
the  liberty  of  Q.  to  work  for  himself, 
A.,  in  the  said  state,  and  to  hire  him- 
self to  any  one  willing  to  employ  him, 
provided  that  A.  paid  Q,.  g64  a  year, 
for  four  years  ;  stating  further,  that  A. 
had  served  Q.  faithfully  five  years  as  a 
slave.  It  was  held  that  this  instrument 
was  a  private  contract  between  Q.  and 
A.,  independent  of  any  statute  law  rela- 
ting to  slaves,  and  operated  as  a  condi- 
tional manumission  of  A.,  who,  on  the 
payment  or  tender  of  the  sum  to  be  paid 
during  the  four  years,  at  any  time  with- 
in the  term,  became  from  that  time  a 
free  man,  1 

— society  in  New- York,  when  established, 
and  its  objects,  127,  128 

The  object  of  societies,  for  that  purpose, 
in  general,  ibid. 
Murder. 

It  is  murder  for  a  man,  with  malice  afore*- 
thought,  to  discharge  a  loaded  musket 
at  another,  by  means  of  which  death  en- 
sues, though  the  deceased  was,  at  the 
time,  committing  a  trespass  on  the  pri- 
soner, 77 

Where,  however,  in  such  case,  there  ap- 
peared to  have  been  a  violent  quarrel, 
for  a  number  of  years,  and  frequent  law- 
suits between  the  prisoner  and  the  de- 
ceased, neighbours  to  each  other,  in 
which  the  latter  appeared,  rather,  to  be 
the  aggressor ;  and  the  deceased  is  found 
by  the  prisoner,  before  daylight,  in  his 
enclosure,  committing  a  trespass  onhim^ 
and  the  circumstances  are  sufficient  to 
induce  thebehef  that  the  prisoner,  when 
he  left  his  house  with  a  gun,  or  other 
deadly  weapon,  had  no  particular  malice 
towards  the  deceased,  and  in  discharg- 
ing the  gun  during,  or  after  a  violent 
struggle,  was  actuated,  rather  by  a  mo- 
mentary phrenzy,  than  by  malice  afore- 
thought ;  the  jury,  judging  of  the  law 
for  themselves,  acquitted  the  prison- 
er, ihid, 
N 

New  Trial. 

— granted  in  a  case  of  grand  larqeny, 
where  the  jury  did  not  agree,  33 
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Authorities  on  that  subject,  collected,  ibid. 

Should  the  jurors,  in  a  case  of  grand  lar- 
ceny, not  be  able  to  agree,  and  after 
staying  out  a  reasonable  time,  and  re- 
turning into  court,  are  discharged,  the 
prisoner  m  iy  be  tried  again,  for  tlie 
sanie  offence,  by  another  jury,  ibid. 

A  certificate  of  several  jurors  who  pro- 
nounced a  prisoner  guilty,  on  a  charge 
of  forgery,  with  an  alhd  ivit  of  the  pri- 
soner, stating,  that  since  the  trial,  he 
had  discovered  testimony  by  which  he 
could  impeach  tlie  testimony  of  a  wit- 

.  ness,  on  the  trial,  the  introduction  of 
wht)m,  as  a  witness,  he,  the  prisoner, 
did  not  ])reviously  know,  will  not  be 
sufficient  to  induce  the  court  to  grant  a 
new  trial,  73 

Notice  to  the  District  Attorney. 

QucFTc — Whether  a  notice  from  the  de 
fendant  to  the  district  attorney,  to  pro- 
duce, on  the  trial,  a  paper,  suj)posed  to 
be  in  the  possession  of  the  prosecutor, 
wlio  has  received  a  similar  notice,  but 
denies  the  existence  of  such  paper,  will 
be  sufficient  to  authorize  the  defendant 
to  prove  the  contents  of  such  paper  by 
parol  testimony  ?  171 

Nuisance. 

To  carry  on  and  continue  any  particular 
branch  of  business,  from  which  manifest 
danger,  by  fire,  is  reasonably  appre- 
hended by  div  ers  inhabitants,  in  a  com- 
pact part  of  the  city,  is  a  nuisance  at 
common  law,  46 

Where  the  decision,  however,  in  a  par- 
ticular case,  may  affect  the  interests  of 
many  citizens,  exercising  a  particular 
branch  of  business,  in  such  a  city,  the 
jury,  u&der  the  peculiar  circumstances 
of  the  case,  will  judge  of  the  law  for 
themselves,  ibid. 

A  lawful  business,  in  a  populous  city, 
ought  so  to  be  exercised,  that  the  least 
possible  annoyance  or  inconvenience 
should  arise  to  the  prejudice  of  the  ci- 
tizens, 161 

On  the  traverse  of  an  indictment  for  erect- 
ing and  continuing  a  certain  distillery 
for  distilling  and  rectifying  spirits,  in 
which  there  were  certain  furnaces 
which  emitted  large  quiintities  of  smoke, 
to  the  great  annoyance  of  the  people, 
which  allegation  appeared  to  be  sup- 
ported, and  it  further  appeared  that 


the  chimney  conveying  such  smoke  was 
low,  this  was  held  a  common  nuisance, 

IGl 

Where  divers  persons,  in  a  populous  city, 
living  adjacent  to  a  distillery  from 
which  issued  noisome  smells  and  va- 
pours, were  thereby  much  incommo- 
ded, and  the  air  was  rendered  uncom- 
fortable, though  such  smells  and  va- 
pours are  not,  in  their  nature,  unheal- 
thy, it  was  held  that  such  distillery  was 
not,  therefore,  the  less  a  nuisance,  ibid. 

Contrariety  of  testimony  in  a  matter  of 
opinion,  162 

Authorities  collected  relating  to  nuisances, 

163 

O 

Officers. 

Caution  to  men  in  office,  1 IQ 

P 

Prudence. 
Citizens — be  careful  to  close  and  secure 
your  entries,  37 
A  merchant  who  makes  a  contract  with  a 
stranger,  to  sell  him  a  quantity  of  goods, 
for  cash,  on  delivery,  ought  not  to  suf- 
fer him  to  take  away  the  goods  before 
paying  the  money,  76 
It  is  a  matter  of  prudence  for  travellers, 
when  retiring  to  rest  in  a  public  house, 
to  put  their  money,  watch,  or  other 
valuable  effects,  under  their  pillow,  or 
in  their  trunk,  1 19,  n. 

Innkeepers  should  be  cautious  of  putting 
a  stranger  to  lodge  in  the  same  room 
with  other  guests,  ibid. 


Recognisance, 
-^explained,  103,  104,  108 

— respite  defined,  ibid. 
— estreat — what,  104  n. 

Suggestion  whether  a  statute  is  not  requi- 
site for  regulating  the  charges  by  clerks 
of  criminal  courts  on  recognisance,  109 
Ridicule, 
—the  test  of  truth,  113.  118 

— principles  laid  down  by  Lord  Kaimes 
applied,  ^^id. 

Riot 

— in  a  church, 

Where  a  great  number  of  persons  assem- 
ble in  a  meeting-house;  during  hours  in 
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which  divine  worship  is  generally  per- 
formed in  other  places,  and  riot  and 
disorder  takes  place  in  such  house,  it 
was  held,  that  no  person  or  persons 
then  present,  could  be  found  guilty  of 
such  riot,  without  proof  that  he  or  they 
took  an  active  part  in  such  riot,  either 
by  doing  some  riotous  act,  or  by  aid- 
ing, abetting,  or  assisting  others  to  per- 
form such  act,  ibid. 

To  make  a  man  a  rioter,  it  must  be  shown, 
that  he  had  some  concern  in  a  riot ; 
and  it  does  not  follow,  because  a  man 
is  present  where  a  riot  is  committed  by, 
or  among  a  multitude,  that  he  is  guilty 
of  a  riot,  ibid. 

To  constitute  a  riot,  there  must  be  an  as- 
semblage of  two  or  more  for  an  unlaw- 
ful purpose,  88 

Robbery. 

On  the  traverse  of  an  indictment  for  a 
robbery,  where  the  principal  witness, 
on  behalf  of  the  prosecution,  appears 
before  the  court  in  a  suspicious  light, 
equivocates,  and  is  contradicted  by 
other  witnesses,  it  is  the  safer  course 
for  the  jury  to  acquit  the  prisoner. 

No.  2,  7 

Force  or  violence,  in  depriving  a  man  of 
his  property,  is  an  essential  ingredient 
to  constitute  robbery,  ibid. 

Honest,  prudent  people,  need  not  fear 
highway  robbery  in  the  city  of  New- 
York,  ibid. 

It  seems  that  in  an  indictment,  a  count  for 
highway  robbery  includes,  within  itself, 
grand  or  petit  larceny,  or  assault  and 
battery,  ibid. 

Strong  circumstances  making  against  two 
prisoners  tried  for  this  offence,  150 

— case  in  England,  151 

S 

Scienter. 

Where  a  man  is  indicted  for  having  in  his 
possession,  with  an  intention  of  passing, 
a  counterfeit  bill,  the  pubhc  prosecutor, 
for  the  purpose  of  showing  such  int*^  n- 
tion,  will  be  permitted  to  prove,  that  at 
the  time  the  prisoner  was  arrested  by 
the  police  officers,  he  was  engaged, 
with  others,  in  coining  false  money,  57 

It  seems,  however,  that  the  possession  of 
a  single  counterfeit  bill,  unaccompanied 
by  any  circumstances  tending  to  show 


the  intention  of  {v^ssing  it,  except  being 
engaged  in  a  distinct  species  of  crime, 
will  be  insufficient  to  produce  a  con- 
viction, ibid. 

Where  a  prisoner  was  indicted  for  having 
a  single  bank  bill  in  his  possession,  with 
an  intention  of  passing  it,  and  it  appear- 
ed in  evidence  that  he  had  received  it 
for  the  purpose  of  returning  it  to  the 
person  from  whom  it  was  said  to  have 
been  received,  and  openly  showed  it 
as  a  bad  bill,  though  it  should  further 
appear,  that  a  large  quantity  of  false 
money  was  found  in  his  house,  in  the 
state  of  New-Jersey,  and  that  he  was 
largely  concerned  in  the  business  of 
counterfeiting,  it  was  held  that  the 
scienter  was  not  sufficiently  established 
to  convict  him,  73 

That  a  large  sum  in  counterfeit  money  was 
found  in  the  trunk  of  a  prisoner,  not 
within  the  jurisdiction  of  the  court,  will 
be  admitted  in  evidence  as  a  circum- 
stance to  show  the  scienter,  ibid. 

Where  an  indictment,  under  the  law  of 
the  United  States,  against  sinking  a  ship 
at  sea,  was  traversed,  and  the  counts 
under  the  second  section  of  the  statute 
charged  the  offence  to  have  been  com- 
mitted with  intent  or  design  to  preju- 
dice the  "  American  Insurance  Compa- 
ny," which  company  had  insured  ^6,000 
on  the  vessel ;  it  was  held  that  the  pub- 
lic prosecutor,  after  showing  that  such 
sum  was  insured  on  the  vessel,  might 
further  show  that  the  sum  of  $46,000 
was  insured  on  the  cargo  by  different 
insurance  companies  :  it  having  been 
proved  that  such  cargo  v/i\s  not  put  on 
board  such  vessel,  131 

Seamen's  Wages. 
During  the  voyage  of  a  letter  of  marque 
vessel  belonging  to  the  United  States, 
from  a  port  in  France  to  New-York,  on 
board  of  which  the  plaintiff  shipped  as 
a  seaman,  in  France,  the  said  vessel 
captured  a  prize,  on  board  of  which  the 
plaintiff  was  put  as  one  of  the  prize 
crew  ;  which  prize  was  recaptured  by 
the  enemy,  and  the  plaintiff  detained  as 
a  prisoner  of  war,  until  the  peace.  The 
vessel  on  board  which  he  shipped,  ar- 
rived in  safety.  It  was  held,  in  an  ac- 
tion brought  by  the  seaman,  for  his  wa- 
ges during  the  whole  period  of  bis  de- 
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tentiou,  tiial  ho  uiLS  cntilleil  to  recover 
w:ii;('s  only  up  to  the  time  of  the  arrival 
ot'the  hitter  orinarque  in  New-York,  o9 

Sinking  a  Ship  at  Sea. 

( 'oii^piracy  to  s^ink  a  sliip,  Gl 
— }i(inishablc  witli  death,  1:31 
On  the  traverse  of  an  indirtmenl,  under 
the  firMt  and  second  sections  of  the  Act 
of  the  United  States,  against  sinking;  or 
destro3'ini5  a  vessel  at  sea,  containing: 
five  counts  under  the  first  section,  and 
eii^ht  counts  under  the  other,  it  appcar- 
e<l,  thftt  the  owner  of  the  ship  w:is  on 
board  at  the  time  she  wjls  destroyed, 
and  was  instrumental  in  such  destruc- 
tion, for  the  purpose,  and  with  the  in- 
tent of  defrau(hnj?  divers  companies  of 
insurance,  contrary  to  the  provisions  in 
the  second  section  of  the  statute  al)0ve 
recited  :  the  prisoner  ivas  the  captain 
on  hoard,  also  engag;ed  with  the  owner 
in  such  destruction  ;  and,  in  the  pro- 
gress of  the  trial,  a  confession  of  the 
prisoner  that  he  was  the  owner,  in  part, 
of  the  sliip  was  proved.  The  jury,  how- 
ever, found  him  c:uilty  under  that  class 
of  counts  in  the  in»lictment  founded  on 
tlie  first  section  : — It  was  held,  that  tiie 
object  of  destroying  the  vessel  bein^  to 
defraud  the  insurers,  and  that  object 
being  known  to  the  prisoner — that  the 
destruction  of  the  ship  AViis  -zvilful  ami 
corrupt ;  and  that  the  cnsent  or  com- 
mand of  the  owner  to  have  her  destroy- 
ed, could  not  justify  the  prisoner,  131 
Slavery. 

— founded  in  cruelty  and  injustice,  126 

— in  the  West-Indies,  127 

— its  evils  and  effects,  ibid. 

Importation  of  slaves  into  the  United 
States  prohibited,  128 

Obstacles  to  abolition  of  slavery  in  the 
United  States,  129 

Appeal  to  the  friends  of  humanity,  ib.  130 
Subornation. 

It  is  not  only  wicked,  but  utterly  unsafe, 
for  a  suitor,  in  a  judicial  proceeding,  to 
attempt  to  pervert  justice,  by  inducing 
others  to  commit  perjury,  170 
T 

Temptation. 
— its  influence  over  the  human  mind,  71 
Trespass. 

An  indictment  at  common  law^  cannot  be 
maintained  for  a  mere  trespass,  No.  2,  6 
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Argtimcnts  lor  and  against  bucii  prosecu- 
tion, ibid.  7  u. 

V 

Verdict. 

The  jury,  in  rendering  a  verdict,  declare 
the  result  of  their  conviction,  from  the 
evidence  ;  they  do  not  swear  that  the 
facts,  upon  which  such  result  is  found- 
ed, are  true,  149 

W 

Witness. 

A  witness  who  gives  a  different  statement 
in  his  testimony  from  that  which  he  had 
before  given,  when  under  oath,  in  rela- 
tion to  the  same  transaction,  will  be  dis- 
trtisted  in  the  whole  of  his  testimony,  33 

The  jury  will  place  no  reliance  on  the  tes- 
timony of  a  thief,  unless  strongly  cor- 
roborated, 38 

Capacity,  rather  than  age,  is  the  criterioa 
for  detfirmining  whether  a  child  of  ten- 
der years  ought  to  be  sworn  as  a  wit- 
ness ;  and  where  such  witness  was  in- 
trodticed,  and  w;ls  found,  on  examina- 
tion, to  possess  sufhcieot  intelligence, 
but  did  not  understand  the  nature  of  an 
oath,  nor  the  consequence  of  swearing 
false,  it  was  held  tint  the  court  might 
instruct  such  witness  before  administer- 
ing the  oath,  147 

The  testimony  of  a  witness  who  appears 
before  the  jury,  on  behalf  of  the  prose- 
cution, in  a  suspicious  or  unfavourable 
light,  will  be  strictly  scrutinized,  and 
sometimes  discredited — especially  in  a 
capital  case,  166 

— should  not  be  tampered  with,  170 

— offered  g  1,000  to  swear  false;  disclo- 
ses the  offer  on  the  trial,         ibid.  176 


w 


Oman. 


Where  a  young  female  stranger  appears 
more  unfortunate  than  guilty,  the  court 
will,  after  her  acquittal  by  a  jury,  make 
arrangements  to  have  her  conveyed  to 
her  friends,  58 

Youth  and  beauty  excite  pity  towards  a  fe- 
male, in  an  unfortunate  situation  ;  but 
jurors  may  be  often  mistaken  in  the  ob- 
ject of  their  compassion,  ibid, 

— obtains  a  divorce  from  her  husband,  170 

— is  indicted  for  a  libel ,  1  ^ 

— is  acquitted, 
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SOUTHERN  DISTRICT  OP  NKW-YORK,  ss. 

BE  IT  REMEMBERED,  That  on  (he  fij^htli  day  ot  Januarjr,  hi  the  forty-thirrf  year 

(L.  S.    of  the  Independence  of  thf  Uriiteil  States  of  America,  bANir.r,  Rogers,  of  the  said  District, 
hath  <lcposited  in  this  oltice  tlie  title  of  a  Book,  the  right  whereof  he  claims  as  Author  ani 
Proprietor,  in  the  vvords.and  fignrcs  following,  to  wit:  ^ 

"  The  JVfV)-York  City-Hall  Recorder,  for  the  year  1818;  containinfr  Reports  of  the  most  Interesting 
Trials  and  Decisions  which  hare  arisen  in  the  various  Courts  of  Judicature^  for  the  trial  of  Jury  Causes, 
in  the  Hall,  r/«r//j^  that  year,  particularly  in  the  Court  of  Sessioru.  With  Notes  and  Remarks,  Critical  and 
Explanatory.    By  Daniel  Rollers,  Counstllor  at  Law. 

In  conformity  to  the  Act  of  the  Congress  of  the  United  States,  entitled  "  An  Act  for  the  en- 
couragement of  Learning,  by  secmir^g  tlie  copies  of  Maps,  Charts,  and  Books,  to  the  authors  and 
proprietors  of  such  oopies:.  during  tiie  lime  therein  mentioned.  '  And  also  to  an  Act,  entitled  "  an 
Act,  supplementary  to  an  Act,  entitled  an  Art  for  the  encouragement  of  Learning,  by  securing  the 
copies  of  Maps,  Charts,  and  Books,  to  the  a>i(hors  and  proprietors  of  such  copies,  during  the  time 
therein  mentioned,  and  extending  the  benefits  tliereof  to  the  arts  of  designing,  engraving,  and 
etching  historical  and  other  prints." 

JAMES  DILL, 
CItrk  of  the  Southern  District  of  Mw- York. 
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THE  NEW-YORK 

CITY-HALL  RECORDER. 

VOL.  III.  For  January^  1818.  no.  L 


In  the  SUPREME  COURT  of  Judicature 
of  the  State  of  New-York,  hoiden  at 
the  Capitol  in  the  City  of  Albany,  of 
the  term  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
eighteen. 

BEFORE 

-  The  Honourable 

SMITH  THOMPSON,  Chief  Justice. 
AMBROSE  SPENCER,  ^ 
Wm.  W.  VAN  NESS,     f  .  .. 
JOSEPH  C.  YATES,  k  ( 
JONAS  PLATT,  ) 

Fr.  a.  BLOODGOOD,  Clerk. 

(mortgage  FORECLOSURE  MONTHS  IN  A 

STATUTE.) 

ISAAC  HALLING, 
ads. 

JACOB  LORING. 

Maxwell,  Counsel  for  Plaintiff  in  error. 
Rogers,  Counsel  fr  Defendant  in  error. 

The  sixth  section  of  tlie  Act  concerning  mort- 
gages," (1  vol.  R.  L.  p.  374.)  prescribing  tiie 
mode  of  foreclosure,  direclb,  that  *'  every  such 
sale  shall  be  at  public  auction  or  vendue,  and 
public  notice  shall  be  given  thereof  by  adver- 
tisements, one  copy  thereof  to  be  inserted  and 
continued,  at  least  once  a  week,  for  six  snc- 
eestive  months  previous  to  the  sale,  in  one  of  the 
newspapers  published  in  the  county  where  the 
mortgaged  premises  lie,"  &«.  It  was  held  that 
the  terra  months  in  tiiat  statute  meant  lunar  | 
months. 

In  error  on  certiorari :  Hailing  sued 
Loring  before  the  justice  in  an  action  of 
trespass  on  the  case,  on  an  instrument  in 
writing  in  these  words  and  figures  : 

*'  New-York,  August  7th,  1817. 

"  I,  Jacob  Loring,  do  hereby  certify  and 
acknowledge,  that  on  this  day,  at  the  Ton- 
tine Coffee-houce,  in  the  City  of  New- 
York,  I  became  the  purchaser  of  the 
premises  described  in  the  above  notice  ; 
the  same  premises  having  been  sold  to  me 
at  pubhc  auction  for  the  sum  of  twenty- 
four  dollars,  by  Isaac  Hailing,  the  mort- 
gagee named  in  said  notice;  which  sum  1 
.Bromise  to  pay  the  said  Isaac  when  the 


deed  of  conveyance  for  the  sale  of  said 
premises  shall  be  delivered  to  me  duly 
executed — provided,  that  the  proceed- 
ings under  such  sale  have  been  regular, 
pursuant  to  the  statute  in  such  case  made 
and  provided. 

(signed)  JACOB  LORING." 
The  said  note  or  memorandum  in  writ- 
ing was  beneath  a  printed  notice  for  the 
sale  of  certain  premises,  described  as 
being  situated  in  the  tenth  ward  of  said 
cit}^,  mortgaged  to  the  said  Isaac  on  the 
29th  of  October,  1808. 

The  said  notice  bore  date  on  the  17th 
day  of  February,  1817  ;  and  the  time  of 
sale  of  the  mortgaged  premises,  as  ap- 
peared from  said  notice,  was  on  the  7th 
day  of  August  following,  at  che  Tontine 
Coffee-house  in  the  said  city. 

Loring  having  pleaded  the  general  is- 
sue, Hailing,  to  support  his  claim,  proved 
on  the  trial,  that  on  the  18th  of  Februa- 
ry, 1817,  the  plaintiff  caused  the  said 
advertisement  to  be  inserted  in  one  of 
the  public  newspapers  printed  in  the  said 
city,  and  that  it  was  continued  to  be  in- 
serted in  the  said  paper,  once  each  week 
successively,  until  the  said  7th  day  of 
August,  the  time  of  sale  ;  being  inserted 
twenty-five  times.  The  said  notice  wag 
duly  afiixed  in  a  conspicuous  place,  near 
the  outer  door  of  the  City-Hall,  and  the 
sale  took  place  on  the  said  7th  day  of 
I  August  to  the  defendant.  It  was  further 
proved  on  behalf  of  said  Hailing,  that  on 
the  9th  day  of  August,  1817,  a  deed  of 
conveyance  for  the  sale  of  said  premises, 
duly  executed  by  the  said  Isaac,  was  of- 
fered to  the  said  Jacob,  which  he  declined 
receiving,  and  refused  to  pay  the  pur- 
chase money,  on  the  ground  that  the  said 
notice  had  not  been  published  a  sufficient 
length  of  time. 

It  was  contended  on  behalf  of  the  de- 
fendant, in  the  court  below,  that  the  said 
advertisement  had  not  been  published 
regularly  in  the  newspaper ;  inasmuch  as 
the  six  months^ ^  contained  in  the  statute 
were,  in  contemplation  of  law,  Calendar 
months.  It  was  admitted  by  Loring,  be- 
feve  the  justice,  that  the  prQceedin^s^ 


2 


THE  NEW-YORK 


under  such  sale  were,  in  oilier  respects, 
regular,  and  that  lie  duly  executed  tlie 
said  memoi  aiidum  iji  n  ritiii'^,  on  the  day 
of  sale. 

On  the  part  of  the  plaintiff,  before  the 
justice,  it  was  argued  that  these  months 
meant  hinar  months. 

After  hearini;  the  proofs  and  allegations, 
the  justice  decided  the  question  of  law  in 
favour  of  the  plaintiff,  and  t^ave  judgment 
in  his  favour  for      i  and  the  costs. 

During  the  term  of  October  last,  the 
case  was  submitted  to  the  court,  on  a 
written  argument  on  each  side  ;  and,  in 
addition  to  the  authorities  cited  on  behalf 
of  the  defendant,  in  the  cjise  of  Stark- 
house  vs.  Halsey,  (2d  vol.  City-Ilall 
Recorder,"  p.  154,*)  the  counsel  lor  the 
defendant  in  error  referred  the  court  to 
the  decision  of  the  Chancellor  in  the  same 
case,  not  then  reported. 

The  counsel  also  cited  to  the  court  a 
recent  Act  of  the  Legislature  of  this  Slate, 
wherein  that  body  had  given  the  con- 
struction for  which  he  contended  to  the 
term  months  in  a  statute. 

This  is  entitled  "  An  act  lor  the  relief 
of  Garret  1.  Cozine  and  Sir  James  Hall," 
passed  February  7th,  1817.  The  statute 
recites,  that  pursuant  to  an  Act  of  the 
Legislature  of  April  2d,  1798,  Hall,  an 
alien,  purchased  of  Henrietta  Maria  Col- 
den  a  farm  in  King's  County  and  took  a 
deed  on  the  15th  of  November,  1798  : 
that  by  the  said  act  it  is  required  that 
every  deed  of  conveyance  executed  in 
pursuance  thereof  shall  be  recorded  in 
the  secretary's  office  within  twelve  months 
from  the  date  thereof — that  a  similar  act 
was  passed  on  the  26th  of  IMarch,  1802. 
directing  that  every  deed  of  conveyance, 
executed  pursuant  to  the  former  act,  and 
not  recorded  agreeably  thereto,  may  be 
recorded  within  twelve  months  after  the 
passing  of  the  said  act  last  mentioned — 
that  the  said  deed  was  not  recorded  pur- 


*  We  think  proper  here  to  refer  the  reader  to 
the  aiithorities,  as  we  deem  the  decision  in  this 
case  highly  important,  both  to  gentlemen  of  tlie 
bar  and  other  citizens  who  may  be  interested  in 
landed  property.  Mr.  Johnson  has  published 
fourteen  volumes  of  Reports,  in  the  Supreme 
Court;  and  the  point,  directly  decided,  cannot  be 
found  in  his  books.  1  Coke's  Inst.  674.  Wood's 
Inst.  250.  2  Black.  Com.  141,  n.  6  Burn,  k  East, 
224.  iJoha.  Cases;  99.  7  Jobu.  Rep.  217. 


*iuant  to  the  tirst-mentioned  act,  but  on 
the  21st  of  March,  18U3,  which  is  a  few 
days  over  and  above  twelve  lunar  months 
after  the  passing  of  the  act  of  18U2 — 
tliat  doubts  are  entertained  by  the  pailies 
interested  therein,  that  the  recording  of 
the  said  deed  is  not  agreeable  to  the  di- 
rections of  that  act,  inasmuch  as  they 
fear  the  twelve  months  may,  in  judgment 
of  law,  he  regarded  lunar  months. 

The  act  then  proceeds  to  declare,  that 
the  recording  said  deed  shall  be  valid, 
and  have  the  same  operation,  in  law,  as 
if  it  had  been  recorded  within  twelve 
lunar  months. 

The  court,  during  this  term,  affirmed 
the  judgment. 


AT  a  COURT  of  GEXKRAL  SESSIONS 
of  the  Peace,  holden  in  and  for  the  City 
and  County  ofNew-Vork,  at  the  City- 
Hall  of  the  said  City,  on  Monday,  the 
5th  diiy  o(  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
eighteen — 

PRESE.NT, 

The  Honourable 

JACOB  RADCLIFF,  Mayor. 
REUBEN  MUNSON  and  >  , 
ARTHUR  BURTIS,        ^ '^'''"^^ 

HUGH  MAXWELL,  District  Attorney. 

John  W.  Wyman,  CYerit. 


'.rmeil. 


GRAND  JURORS. 


Rensselaer  Hav 
Matthew  L.  Davis, 
Hknry  a.  Coster, 
Fra-vcis  Cooper, 
William  Duvall, 
David  Demaray, 
Edmund  C.  Genet, 
Charles  Holt, 
Wm.  H.  Ireland, 
Lewis  Ford, 
George  Carter, 


ENS,  Foreman. 
Edmund  Smith, 

C.  Zabriskie, 
John  E.  Hyde, 
Geo.  Tredwell, 
David  Lydig, 

D.  p.  Campbell, 
Napthali  Judah, 
Jacob  Houseman, 
J.  E.  Caldwell, 
P.  A.  Cammann. 


(Fraud — artifice — indictment — 
variance.) 

AUGUSTUS  M.  STONE,  JAJMES 
SxMITH,  and  LEWTS  SMITH'S  Cases. 

Maxwell,  Counsel  for  the  three  several 
prosecutions. 

Price,  Counsel  for  Stone^  and  Garde- 
NIER. /or  the  other  prisoners. 
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An  infant  of  intelligence,  who  does  not  under- 
stand the  nature  of  an  oath,  appearing  as  a  wit- 
ness, will  be  instructed  by  the  court. 

A  stranger,  availing  himself  of  knoAvledge,  pre- 
viously obtained,  touching  the  private  dealings 
of  two  individuals,  who,  taking  advantage  of 
such  knowledge,  artfully  founds  a  plausible  sto- 
ry thereon,  v.  hich  he  relates  to  one  of  them,  by 
means  of  which  he  is  induced  to  part  with  his 
money,  is  guilty  of  obtaining  th.at  money  by 
false  pretences. 

An  indictment  which  alleged,  that  by  means  of  di- 
vers false  pretences,  specifically  stated,  the  de- 
fendant obtained  $10  m  money  of  the  prosecu- 
tor, is  not  supported  by  proof  that  he  was  de- 
prived by  such  false  pretences  of  a  bank  bill  of 
$10. 

It  seems  that,  in  contemplation  of  law,  a  bank  bill 
is  not  money. 

An  indictment  alleged  that  S.  pretending  to  C.  that 
he,  S.,  had  the  sum  of  ^'25,  in  $o  bills  in  his 
pocket-book,  which  bills  would  not  pass  without 
a  discount,  and,  intending  to  cheat  and  defraud 
C.  of  his  money,  delivered  the  said  nocket-book 
to  him  ;  and  that  C.  thereupon,  at  the  request  of 
S.,  loaned  him  <f  10  ;  supposing  and  believing  that 
the  sum  of  '$2^  was  in  the  pocket-book,  where- 
as in  truth  and  in  fact,  no  money  v.-as  there- 
in. It  was  held,  that  this  indictment,  on  its  face, 
did  not  contain  an  offence,  against  which  ordi- 
nary prudence  could  not  guai-d  ;  and  that  ii;  was 
not  supported  by  proof  that  S.  immediately  be- 
fore the  deliverv  of  the  pocket-book  counted 
out  ^100  in  bills  on  the  Philadelphia  bank,  in 
presence  of  C,  and,  by  a  sleight  of  hand  ma- 
noeuvre, slipped  the  money  into  iiis  coat-sleeve, 
unseen  by  C.,  who  supposed  that  S.  returned  the 
money  to  the  pocket-book. 

An  artifice  of  that  nature  is  within  the  statute,  but 
should  be  explicitly  stated  in  the  indictment. 

Augustus  M.  Stone,  (see  vol.  ii.p.  157.) 
during  the  last  term,  was  indicted  for  ob- 
taining of  Samuel  Parker,  a  bag  contain- 
ing g44,  the  money  of  James  Gray,  by 
false  pretences. 

Samuel  Parker,  a  lad  eleven  years  of  age, 
on  being  called  as  a  witness  for  the  prose- 
cution, appeared  to  be  intelligent,  but  did 
not  understand  the  nature  of  an  oath. 

On  an  objection  to  his  testimony,  the 
court  decided  that  it  was  competent  for 
them  to  instruct  the  witness  on  that  sub- 
ject.    They  did  so.  j 

On  being  sworn,  this  lad  stated,  that  he  | 
was  a  clerk  in  the  store  of  James  Gray,  ! 
and  that  on  the  5th  of  this  month  the  pri- 
soner came  tliere,  the  owner  being  then 
in  the  store.  Gray  left  the  store,  when 
the  prisoner  followed  him.  In  about  five 
minutes  the  prisoner  returned,  apparent- 
ly in  a  great  hurry,  and  told  the  witness 
that  Gray  having  forgot  to  take  his  bag  of 
money,  had  sent  him  for  it.  Whereupon 


the  witness  took  the  bag  from  the  shelf, 
containing  money,  the  amount  of  which 
he  did  not  Jtnow,  and  deHvered  it  to  the 
prisoner. 

James  Gray  testified,  that  the  prisoner 
had  been  in  the  habit  of  frequenting  the 
store.  On  the  evening  preceding  the  day 
laid  in  the  indictment,  the  witness  put 
some  money  in  the  bag,  and  returned  it 
to  its  place  on  the  shelf,  in  presence  of 
the  prisoner.  The  bag  contained  <5^4, 
The  witness  never  sent  the  prisoner  for 
the  money,  as  he  represented  to  the  lad. 

The  witness,  on  finding  the  prisoner 
had  obtained  the  bag,  sent  a  number  of 
persons  in  pursuit  of  him,  and  towards 
night,  he  was  apprehended  and  brought 
to  the  store.  He  then  took  out  of  his 
pocket  about  §6,  and  offered  the  witness, 
promising  him  the  further  sum  of  ,§50  if 
he  would  discharge  him. 

Price  abandoned  his  defence,  and  he 
was  found  guilty. 

On  the  last  day  of  this  term  the  court, 
after  recurring  to  the  former  acquittal  of 
the  prisoner  in  this  court  on  a  charge  of 
felony,  sentenced  him  to  the  penitentiary 
three  years. 

During  the  last  term  James  Smith  was 
indicted  for  obtaining  ^3  64,  the  money  of 
Nathaniel  Stephenson,  by  false  pretences. 

It  appeared  in  evidence,  that  on  the 
9th  day  of  November  last,  the  prisoner 
came  to  the  house  of  Stephenson,  at  the 
corner  of  Grand  and  Crosby  streets,  and 
represented  to  him  that  there  was  on 
board  a  vessel  that  had  arrived  that  morn- 
ing at  Dover-street  wharf,  (of  which  ves- 
sel one  Wilson  was  the  captain,)  a  small 
box,  a  letter,  and  a  bundle  containing 
twenty  shirts,  sent  to  him  by  one  Davis 
for  a  debt  formerly  due  to  Stephenson. 
The  prisoner  further  said,  that  the  freight 
on  the  articles  amounted  to  g3  54  ;  and 
unless  it  was  soon  paid,  they  would  be 
carried  to  the  Custom-House,  and  Ste- 
phenson would  be  obliged  to  pay  §7. 

It  was  a  fact,  that  one  Davis,  sometime 
ago,  became  indebted  to  Stephenson  for 
groceries  and  absconded  ;  and  from  that 
consideration  he  was  the  more  inclined  to 
place  reliance  on  the  representation.  He 
therefore  paid  the  freight,  for  which  the 
prisoner  gave  him  an  order  for  the  goods 
on  the  captain.    Stephenson,  shortly  af- 
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terwards  went  to  Dovcr-strcet  wharf,  and 
made  every  |}Ossi])le  incjuiry,  but  no  ves- 
6el  had  arrived  that  morning,  and  neither 
Captain  Wilson  nor  his  vessel  could  be 
found. 

Gardfinier  contended  that  the  pretence 
witli  which  the  prisoner  w;is  charged,  was 
not  one  against  which  ordinary  prudence 
could  not  guard.  It  was  a  mere  naked 
lie  ;  calculated  to  deceive  fools  only. 
Stephenson,  had  he  been  possessed  of  or- 
dinary discretion,  before  paying  the 
freight,  would  have  accompanied  the 
prisoner  to  the  vessel,  instead  of  relying 
on  such  a  cock  and  a  bull  story.  The 
Btatute  never  was  designed  to  protect 
Buch  men. 

Maxwell,  contra. 

The  mayor  charged  the  jury,  that  the 
risoner,  having  previously  accjuired  a 
nowledgc  of  the  private  dealings  between 
Stephenson  and  Davis,  and,  taking  advan- 
tage of  such  knowledge,  made  a  false  re- 
presentation to  Stephenson  calculated  to 
gain  belief.  By  this  artifice,  the  prisoner 
obtained  the  money  of  Stephenson  to  the 
amount  of  ;j^3  54.  In  the  opinion  of  the  court, 
this  pretence  came  within  the  statute. 

During  this  term,  the  prisoner  was  tri- 
ed on  another  indictment,  for  obtaining 
$2  97,  the  money  of  Otis  Taft,  by  false 
pretences. 

It  appeared  from  the  testimony  of  Taft, 
that  the  prisoner  came  to  his  store  and  in- 
quired of  him,  whether  there  was  not  a 
man  by  the  name  of  Calvin  Smith,  at  the 
southward,  who  owed  Taft  money  ;  and 
"being  answered  in  the  athrmative,  the 
prisoner  said  he  had  just  arri.ed  from 
iVest  Florida,  in  a  square  rigged  vessel, 
commanded  by  Captain  Wilson,  which  lay 
Sit  Dover-street  wharf;  and  that  Smith 
liad  sent  the  witness  a  half  dozen  shirts, 
n  box  of  goods,  and  a  letter  then  on  board 
the  vessel ;  that  the  freight  and  postage 
on  the  goods  and  letter,  amounted  to 
^2  97,  and  that  if  the  money  was  not 
paid,  the  goods  would  soon  be  tal^en  to 
the  public  stores.  The  witness,  there- 
tipon,  offered  to  accompany  the  prisoner 
to  the  vessel,  but  he  pretended  to  be  in  a 
great  hurry,  as  he  alleged  that  he  had  to 
go  to  several  places.  At  the  time  the 
prisoner  mentioned  that  Calvin  Smith  had 
?ient  the  goods  to  the  witness,  he  replied, 


it  was  impossible,  a^  he  had  imderstood 
Smith  was  dead  ;  but  to  this  the  prisoner 
said,  "  lie  is  alive,  and  intends  to  pay  all 
his  debts."  He  further  said,  that  Smith 
ordered  the  amount  of  the  goods  sent,  to 
be  endorsed  on  the  note  held  by  Taft. 
The  prisoner  drew  a  memorandum,  stat- 
ing the  place  where  the  vessel  lay,  and 
acknowledging  the  receipt  of  j^3,  signing 
it  with  the  name  of  "  James  Smith,  jr." 
The  witness  paid  the  money,  and  soon  af- 
terwards went  to  Dover-street  wharf,  and 
made  due  inquiry  for  Captain  Wilson  and 
his  vessel,  but  could  find  neither. 

The  witness  found  the  prisoner  at  the 
corner  of  Grand  and  Rynder  streets  some 
time  afterwards  :  measures  were  taken  for 
his  apprehension,  when  he  acknowledged 
that  his  real  name  was  Jolin  Frost. 

The  witness  stated  that  it  was  a  fact, 
that  a  man  by  the  name  of  Calvin  Smithy 
several  years  ago,  became  indebted  to 
him  and  gave  his  note,  but  absconded  ; 
and,  as  the  witness  learned,  went  to  Flo- 
rida, where  he  died.  From  the  circum- 
stance, that  the  prisoner  represented  his 
own  name  to  be  Sinitk,  the  witness  sup- 
posed him  to  be  a  relation  of  Calvin,  and 
was,  therefore,  the  more  inclined  to  give 
credence  to  the  representation. 

The  case  was  ably  summed  up  by 
Messrs.  Maxwell  and  Gardenier,  the  re- 
spective counsel,  and  the  mayor  charged 
the  jury,  in  substance  as  in  the  preceding 
case.  In  the  conclusion  of  the  charge, 
his  honour  remarked,  that  where  a  party 
undertook  to  give  a  detail  of  circumstan- 
ces, some  of  which  are  true  and  some 
invented  by  himself,  and  thereby  obtains 
money  or  goods,  this  is  such  an  artifice  as 
brings  the  offence  within  the  statute. 

The  prisoner  was  convicted  and  retain- 
ed in  custody,  on  another  indictment  for 
a  similar  false  pretence,  practised  on 
another  citizen. 

His  sentence  was  suspended,  and  during 
tliis  term-  he  was  recommended  to  a  par- 
don, on  condition  of  leaving  the  United 
States  for  ever. 


Lewis  Smith,  during  the  last  term,  was 
indicted  for  obtaining  glO,  the  money  of 
Joseph  Cutler,  by  false  pretences. 

The  indictment  stated,  that  on  the  thir- 
tieth day  of  November  last,  the  prisoner 
"  pretended  to  Cutler,  that  he,,  the  prn 
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sonef,  had  been  recommended  to  Cutler 
by  a  Mr.  Fish,  and  that  he,  the  prisoner, 
was  the  master  of  a  vessel."  He  further 
pretended,  "  that  he  had  the  sum  of  §25, 
in  a  pocket-book,  in  $5  bills  of  the  Phila- 
delphia bank,  and  that  the  said  pocket- 
book  contained  other  papers,  and  that  he 
"Wanted  to  take  a  cruise,  and  the  money 
would  not  pass  without  a  discount." 

The  indictment  further  charged,  "  that 
the  said  Lewis  Smith,  pretending  as  afore- 
said, and  intending  to  cheat  and  defraud 
the  said  Joseph  Cutler,  delivered  him  the 
said  pocket-book,  which  he  falsely  pre- 
tended did  contain  the  said  sum  of  §25, 
and  that  the  said  Joseph  Cutler  did,  at 
the  request  of  the  said  Lewis  Smith,  loan 
and  advance  to  him  the  sum  of  §10  ;  he, 
the  said  Joseph  Cutler,  supposing  and  be- 
lieving that  the  sum  of  §25  was  contain- 
ed in  the  said  pocket-book,  as  he,  the  said 
Lewis  Smith,  falsely  pretended.  By 
means  of  which  said  several  false  preten- 
ces, the  said  Lewis  did  obtain  the  sum  of 
$10,  the  money  of  the  said  Joseph  Cutler, 
contrary  to  the  form  of  the  statute,"  &c. 

It  appeared  by  the  testimony  of  Cutler, 
that  on  the  day  laid  ir  the  indictment,  the 
prisoner  came  to  his  house  and  represent- 
ed that  he  was  the  captain  of  a  ship  which 
had  lately  arrived  from  France,  and  that 
he  had  been  for  a  short  time  boarding  at 
the  City  Hotel,  but  that  there  was  such  a 
number  of  boarders  at  that  place  he  was 
unwilling  to  stay,  as  he  preferred  board- 
ing at  a  house  where  there  was  less  com- 
pany. He  further  said  that  he  had  been 
recommended  to  Cutler's  house  by  a  Mr. 
Griswold,  who  had  lately  arrived  in  a 
vessel  from  France.  The  amount  of  the 
board,  whether  at  ten  or  fifteen  dollars  a 
week,  was  to  him  no  object ;  and  he  wish- 
ed to  engage  board  of  Cutler  until  the 
first  of  March. 

Cutler,  at  this  time  having  a  few  board- 
ers, told  the  prisoner  that  he  could  not 
receive  him  as  a  boarder  that  night,  but 
would  next  day.  He  was  invited  by  Cul- 
ler to  tea  ;  after  which  the  prisoner  asked 
his  landlord  to  go  into  another  room  with 
him.  Cutler  went  with  the  prisoner  in  a 
chamber,  where  he  mentioned,  in  a  confi- 
dential manner,  that  he  was  going  out 
that  night  with  another  captain,  on  a  small 
scrape,  to  the  City  Hotel  •  and  that  his 
money  was  oa  the  Philadelphia  BaHk,  and 
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was  more  than  he  wished  to  take  with 
him.  He  then  opened  his  pocket-book, 
and  in  the  presence  of  Cutler,  counted 
out  §100  in  §20  bills  on  the  Philadelphia 
Bank,  and  returned  the  money,  as  Cutler 
then  thought,  into  the  pocket-book,  and, 
delivering  it  to  Cutler,  desired  him  to  take 
charge  of  it.  Cutler  put  the  money,  as 
he  then  supposed  and  believed,  into  the 
desk,  and  went  below  with  the  prisoner, 
who  said  that  he  hoped  his  money  would 
be  safe,  and  repeated  it  several  times. 
When  they  arrived  in  the  lower  room, 
the  prisoner  told  Cutler  that  as  his  mo- 
ney was  on  the  Philadelphia  Bank,  it 
would  not  pass  without  a  discount ;  and 
he  therefore  requested  the  loan  of  §20 
for  the  purpose  of  taking  it  with  him  that 
evening.  Cutler  not  having  the  money, 
his  wife  borrowed  it  of  Daniel  E.  Tylee, 
who  was  at  the  house  of  the  witness,  and 
loaned  §10  in  hank  bills  to  the  prisoner. 

Cutler  testified  that  he  lent  the  money 
on  the  strength  of  the  security  he  sup- 
posed he  had  in  his  possession  in  the 
pocket-book  ;  as  he  should  not  otherwise 
have  let  the  prisoner  have  the  money. 

The  prisoner,  alleging  that  he  was  a 
stranger,  desired  Cutler  to  show  him  the 
way  to  Washington  Hall ;  but  when  they 
arrived  at  or  near  that  place,  the  prison- 
er said  he  wished  to  be  directed  to  the 
City  Hotel. 

From  the  testimony  of  Daniel  E.  Tylee, 
it  appeared  that  after  the  conference 
which  the  prisoner  had  with  Cutler  in  the 
chamber,  his  wife  requested  the  witness 
to  loan  her  §20  for  the  prisoner ;  and, 
having  the  money  by  him,  the  witness 
complied.  By  reason  of  the  conversatioa 
of  the  prisoner  while  at  tea,  about  Gris- 
wold, who,  as  the  prisoner  stated,  had 
lately  arrived  from  France,  and  from  the 
circumstance  of  his  taking  Cutler  in  ano- 
ther room,  the  witness  suspected  the  pri- 
soner, and  while  he  was  absent  with  Cut- 
ler, the  witness  imparted  these  suspicions 
to  the  wife,  and  afterwards  advised  her 
not  to  advance  the  money.  This  the 
witness  believed  was  the  reason  why  she 
did  not  lend  the  prisoner  more  than  §10, 
though  he  was  very  solicitous  for  the  full 
amount,  alleging  that  he  should  want  §20 
for  his  walk,  and  that  she  need  not  be 
afraid,  for  he  had  lefi;  his  pocket-book 
with  her  husband,  containing  §100. 
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After  the  prisoner  had  departed  with 
Cutler,  the  suspicions  of  the  witness  still 
continuing,  he  advised  her  to  examine  the 
pocket-book,  which  she  seemed  very 
scrupulous  in  doinj^,  saying  that  the  gen- 
tleman might  have  so  disposed  his  papers 
in  the  pocket-book,  that  on  his  return  he 
would  ascertain  that  it  had  been  opened. 
However,  by  the  advice  of  the  witness  it 
was  ascertained  that  Griswold,  an  ac- 
quaintance of  the  family,  had  not  return- 
ed from  France  ;  and  the  wife  then  went 
into  the  chamber,  and,  in  the  presence  of 
the  witness,  opened  the  desk  and  took 
out  the  pocket-book  and  opened  it,  but 
found  no  money.  The  prisoner  was  pur- 
sued and  found  in  Cross-street,  in  pos- 
session of  in  bills  on  the  Philadel- 
phia Bank.  The  money  was  in  the  sleeve 
of  his  coat.  He  stated  that  this  was  the 
only  money  he  had  in  his  pocket-book  ; 
and  that  he  deceived  Cutler  by  counti<3g 
several  fives  for  }J20  bills. 

On  the  production  of  this  testimony, 
Gardenier  contended  to  the  court  that  the 
prisoner  ought  to  be  acquitted  from  the 
charge  as  laid  in  the  indictment,  on  two 
grounds : 

1.  It  is  alleged  in  the  indictment,  that 
by  means  of  divers  talse  pretences,  the 
prisoner  obtained  the  sum  o/j>10,  the  mo- 
ney of  Joseph  Cutler ;  the  evidence  is,  that 
he  obtained  hank  hills  to  that  amount. 
Now,  in  legal  contemplation,  bank  bills 
are  choses  in  action  of  no  intrinsic  value. 
The  precedents  of  indictments  for  steal- 
ing bank  bills,  described  them  as  such  ; 
and  as  much  certainty  was  necessary  in 
an  indictment  for  the  offence  with  which 
the  prisoner  was  charged.  The  counsel 
cited  the  precedents  referred  to  from 
Stubb's  Circuit  Comp.  pages  176  and  177. 

2.  The  representation  made  to  Cutler 
was  a  mere  naked  lie  :  for  had  he  used  an 
ordinary  degree  of  caution,  he  would  not 
have  parted  with  his  money. 

Maxwell  contended  that  the  gist  of  the 
offence  was,  that  Cutler,  by  means  ofj 
divers  false  pretences,  was  deprived  of  I 
his  money ;  and  a  bank  note  to  a  common 
intent  and  for  every  practical  purpose  is 
money. 

The  mayor  on  examining  the  indict- 
ment, premised  that  the  effect  of  an  ac- 
quittal from  this  indictment  would  not  be 
an  exoneration  of  the  prisoner  from  the 


charge  as  disclosed  in  the  testimony.  H«; 
was  undoubtedly  guilty,  and  ought  to  be 
punished. 

On  the  first  point  nii-^ed  by  his  counsel, 
the  court  believed  the  objection  to  the 
I  indictment  valid.  In  contemplation  of 
j  law,  money  means  specie;  and  whenever 
bank  notes  become  the  subject  of  an  in- 
dictment, they  ought  to  be  described  as 
such.  In  the  precedents  of  indictments 
for  stealing  bank  bills  this  rule  appears  to 
have  been  pursued  ;  and  we  see  no  rea- 
son why  it  should  be  departed  from  in  a 
case  of  this  description. 

His  honour  here  stated  the  amount  of 
1  the  charge  as  contained  in  the  indictment  : 
that  the  prisoner,  pretending  that  ^25 
were  in  the  pocket-book,  delivered  it  to 
Cutler,  and  by  that  pretence  obtained 
i^lO.  This  statement,  as  laid,  appears  to 
be  a  mere  naked  lie  ;  for  a  man  of  ordi- 
nary prudence  would  have  opened  the 
pocket-book  and  examined  it  to  ascertain 
whether  the  money  was  there,  before 
parting  with  his  property  on  any  securi- 
ty he  supposed  was  contained  in  the 
pocket-book. 

But  the  proof  does  not  correspond  with 
the  statement  of  facts  in  the  indictment. 
It  appears  from  the  testimony  that  an  ar- 
tifice was  resorted  to  for  the  purpose  of 
depriving  Cutler  of  his  money,  by  the 
prisoner.  He  counted  out  the  money  in 
the  presence  of  Cutler,  and  induced  him 
I  to  believe  that  he  returned  it ;  but  in 
truth,  with  a  sleight  of  hand,  slipped  it  into 
the  sleeve  of  his  coat.  This  ought  to  have 
been  stated  in  the  indictment ;  for,  as  it 
stands,  it  appears  that  Cutler  might  have 
guarded  against  the  representation,  by 
examining  the  pocket-book,  and  thereby 
detecting  the  imposition. 

The  jury,  notwithstanding  the  opinion 
of  the  court,  found  the  prisoner  guilty. 

Gardenier  moved  for  a  new  trial,  and 
in  arrest  of  judgment. 

The  mayor  said  that  as  the  guilt  of  the 
prisoner  was  manifest  on  the  state  of 
facts  disclosed  in  the  testimony,  the  bet- 
ter course  would  be  to  have  a  new  in- 
dictment framed,  conformable  to  such 
statement. 

On  the  following  day,  the  mayor,  on 
this  motion  for  a  new  trial,  remarked, 
that  the  court  could  not  depart  from  legal 
forms    They  ought  to  be  preserved,  for 
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hey  had  been  established  for  a  series  of 
ages,  and  were  ii.  ineir  origin  designed  to 
guard  the  rights  of  the  citizen  against  op- 
pression. 

The  motion  rvas  granted  :  a  new  indict- 
ment was  ^oiind,  to  which  the  prisoner 
pleaded  guilty,  and  on  the  last  day  of  the 
term  was  sentenced  to  the  penitentiary 
three  years. 


(fraud  FELONY.) 

STEPHEN  LEWIS  and  PETER  WIL- 
SON'S CASES. 

The  prisoners,  during  the  last  term, 
were  indicted  for  an  assault  and  battery 
on  John  M'Coskar,  Jun.  and  for  petit 
larceny  in  stealing  a  coat  and  other  ar- 
ticles of  clothing,  the  property  of  John 
Bl'Coskar. 

Young  M'Coskar,  the  son  of  him  in 
whom  the  property  was  laid  in  the  in- 
dictment for  petit  larceny,  is  a  lad  about 
eleven  years  of  age  ;  and,  as  appeared  in 
evidence,  in  the  latter  part  of  November, 
one  evening,  while  alone  in  his  father's 
store,  which  he  was  attending,  Lewis 
came  into  the  store  under  pretence  of 
buying  a  pair  of  shoes.  After  examining 
the  shoes  he  went  out  and  spoke  to  ano- 
ther person  at  the  door,  whom  he  called 
Jack  or  Sam. 

On  returning,  he  threw  a  handful  of 
«nuff  in  the  eyes  of  the  lad,  and  snatching 
up  two  pair  of  shoes,  lying  on  the  coun- 
ter, fled.  There  was  a  room  adjacent  to 
the  store  in  which  was  the  property  laid 
in  the  indictment ;  and  while  the  prison- 
er was  in  the  store  examining  the  shoes, 
the  lad  heard  a  noise  in  that  room. 

In  a  few  days  after  this,  the  lad  point- 
ed out  to  his  father  the  prisoners,  who 
were  then  in  William-Street.  He  pur- 
sued them  into  an  alley  in  Banker-Street: 
assistance  was  obtained,  and  they  were 
apprehended.  While  in  Bridewell,  Wil- 
son, under  an  expectation  of  favour,  told 
M'Coskar  where  he  might  find  one  of 
the  articles  stolen,  and,  on  following  the 
directions  given,  the  article  was  found. 
Some  of  the  articles  stolen  were  found  in 
possession  of  Lewis  ;  and  at  the  time  of 
the  arrest  of  Wilson,  Hays  found  ia  his 
coat  pocket  a  quantity  of  snuff. 


On  the  indictment  for  the  assault  and 
battery  Lewis  was  convicted  and  Wilson 
acquitted  ;  and  both  were  convicted  of 
the  felony. 

They  were  sentenced  to  the  peniten- 
tiary three  years  each.  (See  the  last 
Summar3^) 


(nuisance  PRACTICE  POSTPONEMENT 

OF  TRIAL.) 

AxMOS  BROAD  and  JOHN  DEITZ'S 
CASES. 

Maxwell,  Griffin,  and  Price,  Counsel 
for  the  prosecution  against  Broad. 

Dr.  Graham,  Anthon,  and  Pike,  Counsel 
for  the  Defendant. 

An  affidavit  of  the  want  of  material  witnesses, 
made  for  the  postponement  of  a  trial  during  the 
same  term  an  indictment  is  found,  and  within 
a  few  days  after  such  finding,  need  not  allege 
the  particular  matters  which  the  defendant  ex- 
pects to  prove  by  such  witnesses. 

In  deciding  on  the  propriety  of  postponing  a  trial, 
the  court  will  not  regard  matters  not  before  it 
on  affidavit. 

Where  the  grand  jury  is  satisfied  that  a  man,  as- 
suming the  chai-acter  of  a  divine,  is  the  prime 
cause  of  riots  and  disturbances  in  a  building  of 
his  own  in  which  he  officiates  as  a  preacher,  ia 
the  heart  of  a  populous  city,  they  may  indict  hhii. 
for  keeping  a  disorderly  house  :  this  not  being 
an  infringement  on  the  rights  of  conscience 
secured  by  the  constitution. 

The  prevention  or  abatement  of  a  nuisance,  is  the 
principal  object  of  an  indictment  for  that  offence. 

After  a  conviction  for  a  nuisance,  in  conducting 
a  lawful  business,  the  court  will  suspend  the 
sentence  a  reasonable  time  to  give  the  defen- 
dant an  opportunity  to  abate  such  nuisance. 

On  the  first  day  of  the  last  term,  the 
mayor  in  his  charge  to  the  grand  jury, 
called  their  attention  to  the  subject  of 
the  riots  which  had  occurred  in  and  about 
the  church  of  Amos  Broad  in  Rose-street. 
His  honour  stated,  that  these  riots  had 
become  frequent ;  and  that  the  civil  au- 
thority had  been  often  called  on  to  re- 
press them.  It  was  a  matter  of  public 
notoriety,  and  he  deemed  such  disorders 
as  had  recently  occurred  in  that  place, 
a  disgrace  to  the  city.  The  subject  re- 
quired the  particular  attention  of  the 
grand  jury  ;  and  should  they  be  satisfied, 
after  a  diligent  inquiry,  that  Mr.  Broad, 
the  owner  of  the  building,  had  so  con- 
I  ducted  himself  therein  as^  to  be  the  cdus<5 
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of  the  riots  and  disturbances  complained 
of,  he  ought  to  be  amenable  to  the  law, 
and  liable  to  a  public  prosecution.  Nor 
could  the  j^rand  jury,  in  thus  procf^cd'ni^, 
be  considered  as  infrintring  the  rights  of 
conscience,  or  the  religious  privileges 
«ecured  to  every  citizen  by  the  consti 
tution.  It  is  true,  that  every  man  in  tliis 
country  has  a  right  to  worship  God  ac- 
cording to  the  dictates  of  his  own  con- 
science ;  but  he  cannot,  under  the  pre- 
tence of  religious  worship,  justify  acts  of 
licentiousness  or  practices  inconsistent 
with  the  public  peace.  If  Mr.  Broad  has 
been  guilty  of  such  practices,  he  ought  to 
be  held  responsible  for  their  consequen- 
ces :  if  not,  and  others  have  trespassed 
upon  his  rights,  he  ought  to  be  protected, 
and  the  authority  of  the  law  should  be  ex- 
erted in  his  favour.  These  disturiiances, 
in  his  opinion,  had  become  so  frequent 
and  injurious  tliat  the  credit  of  tlie  city, 
as  well  as  the  peace  and  quiet  of  our 
citizens,  required  that  the  aggressors, 
whoever  they  may  be,  shouhl  be  brought 
to  punishment.  (See  City-Hall  Record- 
er, vol.  2,  p.  25.) 

On  the  ninth  day  of  December  last,  the 
defendant  was  indicted  for  divers  misde- 
meanors at  common  law.  The  indict- 
ment consisted  of  four  counts,  the  first  of 
which  charged  the  defendant  with  having 
kept  a  certain  disorderly  and  ill-governed 
house  (meaning  his  pretended  church  in 
Rose-street,)  at  the  fourth  ward  in  the 
city  of  New-York,  on  the  first  day  of 
May,  1815,  and  on  divers  other  days  be- 
tween that  and  the  day  of  taking  this 
inquisition.  The  second  count  reciting 
that  the  defendant,  being  a  common  sab- 
batli  breaker  and  profaner  of  the  Lord's 
day,  on  the  15th  of  June,  i  815,  and  on 
divers  other  days,  &,c.  did  keep  and  main- 
tain, and  still  doth  keep  and  maintain,  a 
certain  other  disorderly  house,  &:c. — 
The  third  count  charged  him  with  having 
caused  and  procured  divers  disorderly 
persons  to  meet  and  assemble  together 
at  the  same  place,  &c.  and  the  fourth 
count  was  for  an  assault  and  battery 
committed  on  John  W.  Jarvis  on  the  first 
day  of  May,  1816. 

On  Friday  the  twelfth  of  December, 
the  day  on  which  the  cause  was  set  down 
for  trial,  the  mayor  stated,  that  he  had 
been  frequently  called  with  other  magis- 


trates to  suppress  riots  in  Broad's  church, 
and  had  been  obliged  to  take  so  active  an 
agency  in  relation  to  them,  and  had  ex- 
pressed his  opinions  so  freely  to  Mr. 
Broad,  that  he  had  no  doubt  that  Mr. 
Broad  considered  him  very  unfriencily 
towards  him — Besides  which,  he  was  al- 
so subpoenaed  as  a  witness  on  the  trial,  and 
might  be  called  on  as  such.  For  these 
reasons  he  declined  sitting  as  a  judge  in 
the  cause.  The  Recorder,  and  Kldad 
Holmes  and  Anthony  L.  Underbill,  Esqrs. 
afterwards  constituted  the  court. 

Maxwell  moved  the  court  that  the  trial 
in  this  case  proceed. 

Anthon  applied  to  the  court  to  postpone 
the  trial,  on  an  affidavit  of  the  defendant, 
of  the  want  of  material  witnesses.  This 
affidavit,  among  other  matters  stated,  that 
since  the  finding  this  indictment,  on  the 
9th  inst.  the  defendant  had  been  called  be- 
fore the  grand  jury  several  times,  to  give 
evidence  against  a  number  of  rioters  in 
liis  church  :  that  two  witnesses,  named  in 
the  affidavit,  living  in  this  city,  were  sick 
and  unable  to  attend  ;  and  that  one  otlier 
witness,  also  named,  was  in  the  state  oi 
New-Jersey.  These  witnesses  were  stat- 
ed to  be  material,  as  the  defendant  waS' 
advised  by  his  counsel,  and  verily  believ- 
ed to  be  true. 

This  application  was  resisted  by  Messrs. 
Griffin  and  Price,  on  the  ground,  that  as 
the  nuisance  which  was  the  subject  of 
this  indictment,  was  of  a  very  extraordi- 
nary nature,  its  continuance  until  the  next 
term  would  be  hazardous  to  the  peace  of 
the  city.  The  interests  of  the  communi- 
ty required  a  speedy  termination  of  this 
case,  that  this  nuisance,  if  it  really  exist- 
ed, should  be  abated.  It  was  a  matter  of 
public  notoriety  ;  the  abuse  had  long  ex- 
isted, and  the  court  in  deciding  on  the 
propriety  of  the  application,  ought  not  to 
close  their  eyes  against  so  obvious  an  evil, 
and  confine  themselves  to  the  matters  of 
fact  stated  in  the  affidavit.  The  post- 
ponement of  a  trial  rests  in  the  sound  dis- 
cretion  of  the  court,  who  will  decide  in 
such  manner  as  may  best  conduce  to  the 
furtherance  of  justice.  (M'Nally's  Ev.  p# 
659.) 

The  court,  therefore,  under  the  pecu* 
liar  circumstances  of  this  case,  will  re- 
quire the  defendant  to  state  in  his  affida-^ 
vit,  the  matters  whicla  he  expects  his  wit- 
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hesses  will  swear,  that  the  court  may  judge 
of  their  materiality  ;  and,  perhaps,  if  the 
facU  are  disclosed,  they  will  be  admitted 
on  the  part  of  the  prosecution,  that  the 
trial  may  proceed. 

The  counsel  further  stated,  that  above 
a  hundred  witnesses,  on  behalf  of  the  pro- 
secution had  left  their  business  and  were 
then  attending  court. 

Anthon  laid  it  down  as  an  invariable 
rule  in  criminal  jurisprudence,  that  in  an 
application  for  the  postponement  of  a  tri- 
al, the  court  must  confine  themselves  to 
the  matters  stated  in  the  affidavit,  and 
could  regard  nothing  extrinsic.  He  fur- 
ther contended,  that  a  party,  on  his  first 
arraignment  on  a  criminal  charge,  who  ap-  • 
plied  to  the  court  for  a  postponement  of 
his  trial  for  want  of  mat3rial  witnesses, 
was  not  bound  to  disclose  the  facts  he  ex- 
pected to  prove.  This  would  be  a  mani- 
fest hardship,  inasmuch  as  the  prosecution 
would  have  every  advantage  which  a  pre- 
vious knowledge  of  the  nature  of  the  de- 
fence could  afford. 

The  Recorder  called  on  the  counsel 
for  the  prosecution,  for  an  authority,  show- 
ing that  a  party  on  his  first  arraignment 
on  a  criminal  charg^e,  vv^as  obliged  in  his 
affidavit  for  the  postponement  of  his  trial 
to  state  the  facts  he  expected  to  prove. 

No  authority,  in  point,  being  produced, 
his  honour  delivered  the  opinion  of  the 
court  at  some  length  in  favour  of  both  the 
positions  assumed  by  the  counsel  for  the 
defendant,  above  stated. 

The  court  directed  the  clerk  to  enter 
an  order  that  the  cause  be  postponed,  on 
condition  that  the  defendant  furnish  secu- 
rity, himself  in  the  sum  of  g2,000,  and 
two  sureties  in  g  1,000  each,  to  keep  the 
peace  and  be  of  good  behavour  for  thir- 
ty days,  or  until  his  trial. 

During  this  term,  the  defendant,  by  the 
advice  of  his  counsel,  filed  an  affidavit, 
stating,  in  effect,  that  through  the  advice 
of  his  friends,  he  had  determined  not  to 
preach  in  his  church  for  '^he  ffiture,  and 
to  dispose  of  it  as  soon  as  possible,  wilh- 
out  making  too  great  a  sacrifice. 

He  delivered  the  key  to  Dr.  Graham, 
I     who  with  Mr.  Pike,  the  associate  counsel, 
entered  into  a  recognisance  for  the  good 
behaviour  of  the  defendant. 
I'       Afterwards  he  executed  a  bond  to  Mr. 
Kewbold,  in  the  penal  sum  of  ^5,000, 


conditioned  that  he  would  not  preach  in 
his  church  again,  and  that  he  would  dis- 
pose of  it  within  six  months.  These  acts 
were  voluntary  on  his  part,  and  without 
the  previous  knovv'ledge  of  the  court. 

After  these  proceedings,  the  counsel 
for  the  prosecution  moved  the  court,  that 
the  trial  proceed,  unless  the  defendant 
would  consent  to  plead  guilty  to  the  se- 
veral indictments  :  but  the  court  express- 
ed a  decided  disapprobation  of  proceeding 
in  that  manner,  stating  that  they  consider- 
ed the  object  of  the  prosecution  attained, 
by  the  voluntary  submission  and  engage- 
ments on  the  part  of  the  defendant,  that 
the  subject,  involving  the  right  of  religious 
worship,  was  delicate  in  its  nature,  and 
ought  not  unnecessarily  to  be  brought  in 
question  ;  and  if  the  defendant  should  not 
comply  with  his  engagements,  the  indict- 
ments would  remain,  and  he  might  after- 
wards be  brought  to  trial. 

A  number  of  boys  had  been  indicted 
for  riots  committed  in  and  about  this 
church.  It  appeared  on  the  traverse  of 
several  of  these  indictments,  that  Broad 
was  in  the  habit  of  holding  meetings  in 
his  church  in  the  evening ;  and,  often 
before  the  setting  of  the  watch,  large  mobs 
collected  and  assailed  the  house  with 
stones — breaking  the  windows  and  doing 
other  damage.  The  mayor  and  other  of 
the  civil  magistrates  had  been  often  called 
to  the  place,  and  they  earnestly  advised 
him  against  preaching  there  in  the  even- 
ing. Scenes  of  a  description  similar  to 
that  adverted  to,  vol.  ii.  p.  25,  frequently 
occurred. 

The  principal  prosecution  having  been 
settled  as  above  stated,  the  riot  cases  were 
also  abandoned. 


During  the  last  term,  Deitz  was  indict-* 
ed,  tried,  and  found  guilty  of  a  nuisance, 
in  keeping  and  maintaining  a  certain  glue 
manufactory,  in  Spring-street  near  Broad- 
vvay.  It  was  stated  in  the  indictment,  and 
proved  on  the  trial,  that  during  the  sum- 
mer season,  for  the  purposes  of  the  esta- 
blishment, the  defendant  collected  toge- 
ther, at  the  place,  a  considerable  quantity 
of  foetid  animal  matter,  which  rendered 
the  air  impure  and  uncomfortable  to  per- 
sons residing  adjacent,  and  to  passengers. 
After  the  conviction,  the  court  suspend- 
ed the  sentence  :  and  at  a  subsequent 
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term  Bent  a  notice  to  the  defendant  to  ap- 
pear, when  he  was  informed  by  the  court 
that  they  iiad  conchided  to  suspend  his 
sentence  until  the  first  day  of  May  next, 
that  he  mii^ht  liave  an  opportunity  to  re- 
move the  nuisance  ;  wlien  (if  he  persisted 
in  continuini;  it)  they  would  proceed  to 
pass  sentence. 


(UICIIWAY    UOBBEIIV  ASSAULT   AND  BAT- 
TERY. 

WILLIAM  11.  THOMPSON'S  CASE. 

JMaxwell,  Coumrl  for  the  prosecution. 
Price,  Counsel  for  the  prisontr. 

Though  on  tho  traverse  of  an  indictment  for  high- 
way robbery  it  is  iuennilient  on  the  public  pro- 
secutor to  sliow  that  the  prisoner  put  the  injured 
2>(ti  tj/  in  fear  hefurc  ih  j>ririn^  him  of  liis  pruptrly, 
yet  in  a  case  in  uhicii  it  appenred  that  the  pri- 
soner, a  stranger  to  the  pros»'cutor,  first  l<Ic\v 
out  the  candle,  and  then  seized  the  prosecutor 
and  wrested  his  money  I'roni  liis  pock(:t,  and 
nlterwards,  but  nearly  at  tlie  same  instant  of 
time,  made  use  of  tlnrals,  the  jury,  in  judging 
whetlier  the  |>risoner  put  the  otliei-  party  in  fear 
befon;  or  after  the  moiu'y  was  obtained,  art;  not 
confined  merely  to  the  threats  used,  as  the 
means  by  which  fear  was  ind(u  ed,  but  may  re- 
cur to  all  tiie  other  meaus  calculated  to  put  a 
man  iu  fear. 

The  prisoner  was  indicted  for  highway 
robbery  committed  on  John  Coleman,  on 
the  9th  day  of  December  last ;  and  for  an 
assault  and  battery  committed  on  the  same 
person,  with  an  intent  to  murder.  It  ap- 
peared in  evidence,  that  the  prosecutor, 
a  labourer,  having  been  engaged  at  work 
in  the  vicinity  of  Market-street,  some 
distance  from  his  residence,  he  became 
indebted  to  a  woman  who  kept  a  cook- 
shop  in  a  cellar  in  that  street  a  shilling 
for  victuals  ;  and  on  the  evening  of  the 
day  laid  in  the  indictment,  went  into  the 
shop  to  pay  the  money.  He  had  Jj5  75 
loose  in  his  pocket,  which  he  took  out  in 
presence  of  the  prisoner,  a  stranger,  who 
immediately  began  to  upbraid  him  about 
his  country,  and  blew  out  the  candle. 
The  prisoner  then  went  up  to  Coleman, 
and  seizing  him  round  the  waist,  capered 
round  and  pretended  to  dance  with  him. 
At  the  same  time  the  prisoner  thrust  his 
hand  into  Coleman's  pocket,  and  took  hold 
of  the  money,  who  cried  out,  "  What !  do 
you  intend  to  rob  me  ?"  Just  as  the  hand 
was  drawn  fromthepocket  with  the  money, 


the  prisoner,  in  reply  to  the  exclamation 
of  Coleman,  said,  "  D — n  you,  if  you  say 
a  word  I'll  stamp  your  j^uts  out." 

Coleman  made  an  outcry  by  which  a 
watchman  was  alarmed,  who  took  the 
robber  to  the  watch-house. 

The  subject  of  the  itssault  and  battery, 
the  indictment  for  which  was  afterwards 
traversed,  ajjpeared  to  be  of  this  nature. 

After  the  prisoner  was  taken  to  the 
watch-house  he  was  by  the  stove,  and  the 
prosecutor,  having  charged  him  with  the 
robbery,  came  to  the  stove  to  light  his 
pipe,  when  tlie  prisoner  gave  him  a  sud- 
den and  dangerous  stab,  in  or  near  the 
left  eye,  with  a  jack-knife  ;  which  nearly 
deprived  him  ol*  his  sight. 

Price,  in  defen<ling  the  prisoner  on  the 
higher  charge,  contended  that  the  offence, 
as  disclosed  in  the  testimony,  was  not  a 
robbery,  but  a  mere  larceny  from  the 
person.  Coleman  was  not  put  in  fear 
until  after  tlie  money  was  taken  ;  and  it 
is  laid  down  in  all  the  autliorities  con- 
cerning robbery,  that  to  constitute  that 
oflence,  the  parly  must  be  put  iU  fear  of 
bofhly  hurt,  before  he  is  deprived  of  his 
property.  The  evidence  in  this  case  is, 
that  tlie  prisoner  first  took  the  money,  and 
then  made  use  of  threats  by  which  Cole- 
man was  put  in  fear. 

Maxwell  contended,  that  if  the  jur}^ 
should  believe,  from  all  the  circumstances 
in  the  case,  that  there  was  sufficient  vio- 
lence used  by  the  prisoner  on  the  occa- 
sion to  induce  a  well-grounded  fear,  it 
would  be  their  duty  to  convict  him.  The 
jury  must  judge  from  the  whole  ;  and  are 
not  to  be  contined  to  the  threats  used  a* 
the  means  of  depriving  the  prosecutor  of 
his  monej^  The  counsel,  in  support  of 
his  argument,  cited  4th  Black.  Com.  p. 
243,  to  show  that,  "  though  it  is  usual  to 
lay  in  the  indictment  that  the  robbery 
I  was  commi  ted  by  putting  in  fear ;  it  is 
j  sufficient,  if  laid  to  be  done  by  violence. 
j  And  when  it  is  laid  to  be  done  by  putting 
:  in  fear,  this  does  not  imply  any  great  de- 
gree of  terror  or  affright  in  the  party 
robbed :  it  is  enough  that  so  much  force 
or  threatening,  by  word  or  gesture,  be 
used,  as  might  create  an  apprehension  of 
danger,  or  induce  a  man  to  part  with  his 
property,  without  or  against  his  consent." 

The  mayor,  in  his  charge  to  the  jury, 
defined  the  offence  with  which  the  pri- 
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^ner  at  the  bar  was  charged,  and  stated 
two  principal  questions  for  their  determi- 
nation : 

1.  Whether  the  witness  was  to  be  be- 
lieved, and, 

2.  Whether  the  offence,  as  disclosed  in 
his  testimony,  amounted  to  the  crime  of 
robbery. 

The  first  question  was  within  the  pe- 
culiar province  of  the  jury. 

With  regard  to  the  second,  it  is  true, 
as  contended  by  the  prisoner's  counsel, 
that  if  the  prisoner  first  picked  the  pocket 
of  Coleman,  and  then  made  made  use  of 
threats  inducing  fear,  and  the  case  stood 
merely  on  those  circumstemces,  the  of- 
fence would  not  amount  to  a  robbery. 
But  in  this  case  it  appears  that  the  prison- 
er, being  a  stranger  to  the  other,  blew  out 
the  candle  before  the  assault  was  com- 
menced. It  would  be  the  duty  of  the 
jury  in  determining  the  case,  to  inquire 
whether  that  act  of  itself  was  not  suffi- 
cient to  put  the  prosecutor  in  fear.  But 
should  they  not  consider  this  sufficient, 
there  is  another  question  remaining.  It 
appears  from  the  testimony,  that  the  tak- 
ing of  the  money  and  the  threats  us  2d 
were  nearly  simultaneous.  Should  the 
jury  believe  that  the  threats  were  made 
before  the  prisoner  had  complete  posses- 
sion of  the  money,  then  he  ought  to  be 
found  guilty.  Or  should  the  jury,  from 
the  whole  conduct  of  the  prisoner  on  that 
occasion,  believe  it  sufficient  to  have  in- 
duced a  well-ground(?d  apprehension  on 
the  part  of  Coleman  of  personal  danger, 
before  the  property  was  wrested  from 
bis  possession,  then  the  prisoner  ought  to 
be  convicted. 

He  was  found  guilty  of  the  robbery, 
and  afterwards  of  the'^less  offence,  and 
was  sentenced  to  the  state  prison  for  life. 


(perjury  FALSE  SWEARING.) 

MICHAEL  PENDEGRAST'S  CASE. 
Maxwell,  Counsel  for  the  prosecution. 
Dr.  Graham  and  Pfice,  Counsel  for  the 
prisoner. 

The  oath  taken,  assigned  as  perjury,  must  be 
material  to  the  question  in  controversy,  and 
corrupt,  or  it  cannot  amount  to  that  crime. 

P.  became  a  petitioning  creditor,  to  the  amount  of 
^950,  forR.,  under  the  insolvent  act,  and  swore 
to  an  affidavit  prescribed  in  the  act,  before  a 


master  in  chancery,  by  the  uplijfted  hand:  after- 
\vards,  when  the  time  lor  the  creditors  of  R.  to 
sliow^  cause  before  the  recorder  of  New-York 
had  arrived,  and  R.  applied  for  his  discharge, 
certain  of  his  creditors  opposed  him,  and  produ- 
ced P.  as  a  witness  to  prove  that  R.  w  as  not  in- 
debted to  him.  On  that  occasion  P.  affirmed 
before  the  recorder,  that  l:e  did  not  sv;ear  before 
the  master,  to  the  affidavit  then  produced  to 
him  ;  that  he  never  swore  in  his  life ;  but  that  he 
affirmed  ;  held  that  P.  was  not  guilty  of  perjury, 
inasmuch  as  it  was  immaterial  to  the  inquiiy  be- 
fore the  recorder,  whetlier  P.  s'.vore  or  affirmed 
to  the  facts  in  the  affidavit  taken  before  the 
master. 

It  seems  that  the  jurat  of  an  officer  authorized  to 
take  affidavits,  is  conclusive  evidence  of  the 
taking  of  an  affidavit. 

Tliis  w'as  a  case  wherein  the  prisoner 
manifested  a  ridiculous  obstinacy  and  per- 
verseness,  or  an  affectation  approaching 
to  criminality  ;  and  in  our  view,  there  was 
a  mass  of  testimony  introduced,  and  an 
importance  given  to  the  case,  which  its 
nature  did  not  require.    The  indictment 
against  the  prisoner,  which  was  found  and 
traversed  during  the  last  term,  recited, 
that  on  the  1st  of  April,  1817,  one  Paul 
Rooney  petitioned  Richard  Riker,  record- 
er of  the  city  of  New-York,  for  a  dis- 
charge ;  under  the  "  Act  for  giving  relief 
in  cases  of  insolvency     that  the  prisoner 
became  one  of  the  i)etilioning  creditors, 
and  made  an  affidavit,  subscribing  his 
name  thereto  in  writing,  before  William 
W.    M'Clelan,    master    in  chancer}^ 
wherein  ,  he  the  prisoner  swore  to  the 
tenor  and  etfect  following  :  "  that  the  sum 
of  !>,95G  v/as  justh'  due  to  him  from  the 
said  Paul  Rooney,  for  money  lent  and  ad- 
vanced," ^c.  and  that  afterwards,  on  the 
loth  of  September,  1817,  another  petition 
was  presented  to  the  same  judicial  officer 
by  the  said  Paul  Rooney,  in  conjunction 
with  his  petitioning  creditors,  of  whom  the 
prisoner  vras  one,  and  that  on  the  5th  of 
September  preceding,  the  prisoner  made 
another  affidavit,  in  substance  the  same  as 
the  preceding  one,  before  E.  T.  Pinckney, 
master  in  chancery,  wherein  the  prisoner 
did  swear  as  before,  k.c.  that  on  the  18th 
day  of  November,  the  application  came 
on  before  the  recorder,  and  on  that  occa- 
sion the  prisoner  on  being  examined  as  a 
witness,  swore  that  he  had  never  sworn 
to  either  of  the  affidavits  before  Bl'Cielan 
or  Pinckney.    In  this  the  perjury  was 
assigned. 

It  appeared  that  the  first  application 
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before  the  recorder  was  mailc  in  Muy 
last,  and  lor  some  informalilj  was  dismiss- 
ed. Tfic  a{)|)liration  was  renewed  ;  and 
the  31st  ol"  October  was  tiie  time  for 
Bhowin;;  cause.  The  proceedings  were 
adjourned  from  that  day  to  some  succeed- 
ing day,  until  at  length  it  cnme  on  to  be 
heard  on  the  loth  da)  of  November  last. 

The  petili»)ning  creditors  opposed  the 
discharge  of  Kooney,  and  produced  the 
prisoner  as  a  witness  to  prove  that  tlie 
money  sworn  to  in  the  allidavits  liad  been 
paid  to  him  by  some  person,  on  behalf  of 
Kooney.  The  prisoner  was  an  unwilling 
witness  ;  and,  on  being  alhrmcd,  staled, 
that  Kooney  did  not  owe  him  the  money 
plated  in  his  alhdavit.  The  recorder  pre- 
sented him  with  tlie  affidavits,  and  asked 
him  if  he  did  not  swear  to  them,  to  which 
the  prisoner  replied  that  he  did  not — he 
pever  sWorc  in  his  life. 

From  the  testimony  of  the  recorder,  it 
further  appeared  that  he  then  incpiired  of 
tlie  prisoner,  whether  he  alhrmcd  to  the 
aihdavils,  and  he  said  that  he  did  not :  of 
this,  however,  tlie  recorder  was  not 
positive.  The  recorder  then  sent  for 
M'Clelan  and  Pinckney,  who  both  swore 
that  the  prisoner  on  being  oflcred  the 
book,  to  swear  on  by  them,  refused  to 
swear  in  that  mode,  and  they  then  swore 
him  by  the  uplifted  hand.  These  persons 
w  ere  produced  as  witnesses  on  behalf  of 
the  prosecution,  and  swore  to  the  same 
facts  on  this  trial. 

From  other  testimony,  it  appeared,  that 
when  the  recorder  made  the  examination 
of  the  prisoner,  as  before  slated,  he  ex- 
plained by  saying  1  did  not  swear  to 
those  affidavits,  but  affirmed  in  the  same 
manner  I  now  do  before  your  honour." 

It  further  appeared,  that  at  the  time 
the  creditors  appeared  to  show  cause, 
there  was  a  considerable  collection  of 
persons,  apd  there  was  such  a  confusion 
that  it  was  difficult  to  understand  or  re- 
fiiember  with  distinctness  what  passed. 

The  recorder  sent  for  a  police  officer, 
and  the  prisoner  was  committed. 

Dr.  Graham  and  Price  summed  up  the 
case  to  the  jury,  wherein  they  contended 
that  the  prisoner,  in  his  conduct  before 
the  recorder,  laboured  under  a  misappre- 
hension :  he  beheved  that  an  oath  could 


not  ]>c  taken  except  on  tlie  Liiijle  ;  and  at 
his  oalli  before  the  masters  whs  not  ad- 
ministered in  that  mode,  he  considered 
that  he  did  not  swear.  But  there  was  no 
evidence  of  corruption  arising  from  the 
nature  of  this  transaction  ;  and,  whether 
the  jirisoner  swore  or  affirmed  before  the 
masters,  was  totally  immHlcrial  to  the 
question  before  the  recorder. 
Maxwell,  contra. 

'I'he  mayor  charged  the  jury,  that  to 
constitute  the  offence  of  which  the  pri- 
soner at  the  bar  was  charged,  it  must  ap- 
pear that  the  oath  was  taken  before  some 
officer  having  competent  authority  to  ad- 
minister it.  It  must  be  false,  corrupt, 
and  material  to  the  point  or  question  in 
controversy. 

The  principal  question  in  this  case  is, 
whether  this  affirmation  taken  before  the 
recorder,  allowing  it  to  be  false,  was  ma- 
terial to  the  matter  then  in  controversy 
before  that  officer. 

In  the  view  of  the  court,  the  jurat  of 
the  masters  on  the  affidavits  taken  before 
them,  was  conclusive  evidence  before  the 
recorder,  that  such  affidavits  were  sworn 
to  before  them  ;  and  therefore,  that  an 
inquiry  into  that  fact  was  totally  useless. 
Neither  could  it  have  been  material, 
whether  the  prisoner  sz^ore  or  affirmed 
before  the  masters,  because  the  legal  ef- 
fect of  either  an  oath  or  affirmation,  in 
the  application  before  the  recorder,  was 
the  same. 

During  the  progress  of  the  trial,  the 
court  bad  endeavoured  to  ascertain  what 
the  motive  of  the  prisoner  could  have 
been  in  affirming  in  the  mode  disclosed 
in  the  testimony.  But  we  have  been  un- 
able to  ascertain  this  with  any  degree  of 
satisfaction.  There  must  be  something 
in  this  business  still  behind  the  curtain  ; 
and  although  it  is  the  duty  of  courts  and 
juries,  to  punish  crimes  of  this  nature 
whenever  they  can  be  brought  home  to 
the  party,  yet  we  cannot  go  beyond  the 
evidence. 

In  the  view  of  the  court,  therefore, 
this  indictment  is  not  supported  :  the  oath 
or  affirmation,  taken  before  the  recorder, 
was  on  a  point  not  material. 

The  jury  acquitted  the  prisoner. 
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\T  a  COURT  of  GENERAL  SESSIONS 
of  the  Peace,  holden  in  and  for  the  City 
and  County  of  New-York,  at  the  City- 
Hall  of  the  said  City,  on  Monday,  the  2d 
day  of  February,  in  the  3^ear  of  our 
Lord  one  thousand  eight  hundred  and 
eighteen — 

PRESENT, 

Fhe  Honourable 

JACOB  RADCLIFF,  Mayor. 

JOHN  B.COLES  and  ^ 

REUBEN  MUNSON,  \ 
lUGH  MAXWELL,  District  Attorney. 

John  W.  Wyman,  Clerk. 

GRAND  JURORS. 

John  Hone,  Foreman, 
OHN  Young,        Samuel  A.  Lawrence, 
.  R.  Wheaton,    William  Jo.nes, 
T.  Van  Horne,     Joseph  Houston, 
tideon  Tucker,   Jonathan  Goodhue^ 
"■ras.  Thompson,  Andrew  Foster, 
.  H,  Tallman,     Daniel  Dodge, 
Iansom  Shelton,  Daniel  Cargill, 
AMES  Strong,      Wil:.iam  Colgate, 
.  Robertson,      Robert  M'Dermut, 
Vm.  Howell,       Daniel  D.  Lawrence, 
Jonathan  Lawrence. 

misdemeanor — breaking  open  and  pub- 
lishing A  letter.) 

MORDECAI  M.  NOAH'S  CASE. 

VIaxwell,  Bogardus,  and  Van  Wyck, 

Counsel  for  the  prosecution, 
^isK  and  Price,  Counsel  for  the  defendant. 

To  break  the  seal  and  open  a  letter,  containing 
the  secrets  or  private  business  of  another,  is  a 
misdemeanor  at  common  law. 

?ut  to  publish  the  contents  of  such  a  letter,  which 
may  innocently  come  into  the  possession  of  the 
publisher  opened,  is  not  a  public  oftence. 

rhe  Court  of  General  Sessions,  in  and  for  the 
City  and  County  of  NeAv-York,  have  a  right  lo 
gi-ant  a  ncAv  trial  on  the  merits. 

n  a  criminal  case,  it  is  the  right  of  the  jury  to 
judge  of  the  law  as  well  as  of  the  fact. 

in  indictment  contained  five  counts,  three  of 
which  were  for  intercepting,  opening,  and 
reading  a  private  letter,  containing  the  secrets  of 
another,  sealed  and  directed  to  an  individual,  and 
for  causing  and  procuring  the  same  letter  to  be 
intercepted,  opened  and  read:  the  fourth  count. 


wasfor  obtaining  and  gettinginto  possession  such 
letter,  and  publishing  its  contents,  and  the  fifth 
for  thus  obtaining  and  getting  in  possession  the 
same  letter,  and  imJjlishing  it  in  a  public  news- 
paper with  strictures  and  co!n7nenfs.  On  the  tri- 
al, the  evidence  on  the  part  of  the  prosecution, 
did  not  support  the  charge  in  the  three  first 
counts,  which  alone  contained  an  indictable 
ojfence,  and  so  expressed  by  the  court  in  their 
charge  to  the  jury,  who,  nevertheless,  found  a 
general  verdict  against  the  defendant.  On  an 
application  to  the  court  to  grant  a  new  trial,  on 
the  ground  that  such  rerdict  teas  contrary  to  law 
and  evidence,  the  motion  was  granted. 
It  seeriis,  that  v.here  an  indictment  consisted  of 
divers  counts,  some  of  which  contained  a  charge 
for  an  indictable  oifence,  and  others  not,  it  is 
the  right  of  tlie  party,  against  whom  a  general 
verdict  may  be  rendered,  to  inquire  of  the  jury, 
on  their  return,  wliether  they  find  the  defendant 
guilty  on  all  the  counts,  or  ou  either,  and  which 
of  them,  and  the  jury  are  bound  to  answer 
such  inquiry,  but  the  party  has  no  right  to  in- 
terrogate a  jury  as  to  the  particular  reasons  or 
grounds  of  their  verdict. 

The  defendant,  during  the  last  term, 
was  indicted  for  a  misdemeanor  at  com- 
mon law.  The  indictment  consisted  of 
five  counts,  the  three  first  of  which  con- 
tained a  charge  for  intercepting,  opening, 
and  reading  a  certain  private  letter,  set 
forth  in  the  first  count  as  having  been 
written  by  one  Barnum,  of  the  partner- 
ship firm  of  "Barnum  k  Nelson,"  resid- 
ing in  the  village  of  Poughkeepsie,  in  the 
county  of  Dutchess,  and  addressed  to  one 
Alden  Spooner,  of  the  city  of  New- York; 
and  in  the  other  two  counts  as  having 
been  written  by  each  of  the  said  partners 
individually;  which  said  letter  related  to 
the  private  affairs  and  business  of  them, 
the  said  "  Barnum  ^  Nelson"  and  him, 
the  said  Alden  Spooner.  The  indictment 
in  these  three  counts,  after  reciting  that 
such  letter  was  written,  sealed  and  trans- 
mitted by  "  Barnum  &  Nelson,"  and  each 
of  them,  to  the  said  Alden  Spooner,  al- 
leged, that  the  defendant,  on  the  27th 
day  of  October  last,  did  intercept,  open, 
and  read  the  same  letter,  to  the  great 
scandal  and  disgrace  of  him,  the  said  de- 
fendant, and  to  the  great  injury  of  them, 
the  said  "  Barnum  &  Nelson"  and  the  said 
Alden  Spooner,  to  the  evil  example,  &c. 
and  against  the  peace,  &c. 
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The  fourth  count  recited  that  Barnum 
&  Nelson  of,  kc.  correspondinj?  hy  letter 
with  Alden  S[)ooner,  of,  kc.  on  tlie  27tii 
of  October  last  wrote  and  adcU-esscd  to 
him,  the  said  Alden  Spooncr,  a  private 
letter  according;  to  the  tenor  and  eifect 
following  :  (here  tlie  letter  was  set  lorth 
at  length,  in  the  indictment;  but  to  avoid 
a  repetition  we  refer  the  reader  to  the 
letter  accompanied  by  the  comments,  set 
forth  below,  and  contained  in  the  fifih 
roimt  of  the  indictment:)  and  that  the 
said  letter  being  so  written  and  directed 
as  aforesaid,  the  defendant  afterward?^,  to 
wit,  on  the  3d  day  of  November,  1817, 
intending  and  contriving  to  harass  and 
injure  him  the  said  Alden  Spooner,  did 
obtain  and  get  the  said  letter  in  his  custody 
and  possession^  and  did  then  and  there 
publish  and  expose  the  contents  thereof  to 
divers  persons,  to  the  number  of  fifty  or 
more,  to  the  jurors  unknown,  to  the  great 
injury,  k-c.  to  the  evil  example,  Lc.  and 
against  the  peace,  kc. 

The  fifth  and  last  count,  after  reciting 
the  introductory  matter  relative  to  seal- 
ing and  transmitting  the  letter,  as  con- 
tained in  the  other  counts,  alleged,  that 
the  defendant,  on  tlie  4th  day  of  Novem- 
ber, 1817,  intending  to  harass,  Lc.  did 
then  and  there  illegally,  indecently,  and 
injuriously  obtain  and  get  the  said  private 
letter  into  his  custody  and  possession,  and 
did  then  and  there,  in  a  certain  public 
newspaper  called  the  National  Advo- 
cate," edited  by  him  the  said  defendant, 
print  and  publish,  and  cause  to  be  printed 
and  published,  the  matters  contained  in 
and  expressed  by  the  said  letter,  and  did 
in  the  said  paper,  print  and  publish  cer- 
tain comments  and  strictur  .s  on  the  said 
letter  and  the  contents  thereof,  which 
said  letter  and  comments  are  according  to 
the  tenor  and  effect  following  : 

"SMALL  FRY. 

*'It  is  a  remarkable  circumstance,  that, 
prior  to  the  late  election  for  governor  in 
this  state,  a  number  of  the  presses  were 
decidedly  hostile  to  Mr.  Clinton,  and  this  i 
hostility  was  marked  by  peculiar  traits  of  I 
opposition,  such  as  would  lead  an  observ- 
er to  believe  that  nothing  but  principle 
could  give  rise  to  it.  After  his  election, 
these  presses,  with  an  apparent  simulta- 
neous movement,  came  out  in  his  favour. 


Had  this  sudden  conTcrsion  been  merely 
an  acquiescence  to  the  will  of  a  majority 
ol  tlie  Legislature,  who  were  induced  to 
nominate  him,  it  would  not  have  been 
surj)ri.^ing  ;  but  to  change  with  an  nnex- 
amj)led  rapidity,  from  the  extreme  ol"  op- 
{)osition  to  the  extreme  of  flattery  and 
adulation,  satisfied  us  that  a  suitable  rmi- 
sidcradon  had  been  promised  them.  \N'e 
made  this  charge  openly,  as  we  abominate 
the  spirit  of  corru{)tion,  which  is  now  tlie 
order  of  the  day  in  this  state,  but  desig- 
nated the  devoted  presses  under  the  ge- 
neral denomination  of  small  fry.  We  did 
this  for  the  simple  reason,  that  every 
press,  not  purcluised,  would  not  assume 
to  itself  this  title  ;  accordingly,  our  ex-, 
periment  produced  the  desired  effect  : 
those  who  felt  and  winced  at  the  charge, 
were  loudest  in  their  denunciations,  and 
c;dls  for  proof  that  they  were  regulated 
by  considerations  of  interest. 

"  Accident  has  given  us  something  in 
the  shape  of  proof,  and  we  now  avail  our- 
selves of  tlie  opportunity  to  convince  our 
readers,  that  with  all  the  putriotistn  and 
devotion  of  the  si/iall  fry  to  the  public 
zi^elfare,  that  they  keep  a  watchful  eye 
on  the  tnain  chance,  and  a  bright  look  out 
for  a  portion  of  the  *'  loaves  and  fishes," 
as  the  promised  reward  for  their  consis- 
tency. The  following  letter,  addressed  by 
the  editors  of  the  Poughkeepsie  Observer 
to  Mr.  Spooner,  in  this  city,  we  found  in 
our  office,  open  ;  how  it  came  there  we 
are  unable  to  say  ;  but  as  it  serves  to  il- 
lustrate our  general  positions,  in  relation 
to  the  presses  in  this  state,  and  as  Mr. 
Spooner  is  our  friend  and  neighbour, 
though  we  do  sometimes  disagree  on  spe- 
cial points,  he  will  not  complain  at  the 
liberty  we  take  in  publislung  it,  recollect- 
ing that  a//  is  fair  in  politics,  and,  at  the 
same  time,  the  letter  relates  io public  af 
fairs,  in  which  w^e  take  some  interest. 

Poughkeepsie,  Oct.  27,  1817. 

"  Sir, 

Although  entire  strangers,  we  trust  you 
zvill  excuse  these  few  introductory  lines.  A 
f  riendship  was  kept  up  between  us  and  your 
predecessor,  B.  Irvine,  Esq.  although  we 
never  saw  each  other ;  and  for  whom  tve 
entertain  a  very  high  regard.  We  wish  to 
transfer  that  friendship  to  you.  We  have^ 
heretofore y  acted  as  agents  for  the  co- 
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tUMBiAN,  at  this  place,  and  shall  continue 
still  to  be  of  all  the  service  to  you  Tie  can. 
Feeling,  with  you,  the  same  political  prin- 
ciples, and  acting  for  the  same  cause,  our 
acquaintance,  and,  perhaps  sometimes,  a 

CONCERT  IN  ACTION,  mUy  be  BENEFICIAL 
TO  us  BOTH  !  !  !" 

"  So  far  so  good — this  is  only  intro- 
ductory— a  kind  of  scraping  of  acquaint- 
ance between  these  disinterested  gentle- 
men ;  who,  being  once  agents  for  the 
Columbian,  wish  to  hold  the  same  ap- 
pointment. It  seems  that  a  closer  ac- 
quaintance with  Mr.  Spooner  is  desirable, 
and  that  if  they  lay  their  heads  together, 
and  act  in  concert,  it  may  prove  (mark 
reader)  not  important  to  the  credit  or 
honour  of  the  state,  but  "  beneficial  to 
THEM  BOTH."  Here  are  two  independent 
editors  confederating  to  see  how  they  can 
best  serve  themselves  at  the  expense  of 
the  state.  But  fair  and  softly — let  us  hear 
their  professions  of  political  li  iendship. 

We  take  a  lively  interest  in  your  war- 
fare with  Noah,  and  hope  the  time  is  not 
far  distant  when  this  wretch  (thank  ye, 
gentlemen ;  very  much  obhged  for  the 
compliment)  will  meet  with  that  general 
detestation  which  the  j'ander  of  an  unprin- 
cipled junta  merits.  You  have  a  bitter 
knot  of  factious  demagogues  to  contend 
with,  but  we  trust  you  will  yet  triumph 
over  all  opposition.'''* 

"  Here  is  a  Machiavel  for  you  among 
the  small  fry,  W'ho  think  that  the  best 
road  to  favour  among  the  Clintonians  is  to 
abuse  us  roundly  and  soundly,  and  to  ex- 
press their  abhorrrence  of  the  republi- 
cans in  this  city,  who  will  not  consent  to 
allow  such  creatures  power  or  influence. 
This  is  very  well  for  an  introduction,  and 
after  this  Spooner  must  not  doubt  their 
sincerity,  as  the  sine  qua  non  of  all  apos- 
tates is  to  vilify  the  Advocate  and  its  edi- 
tor, as  if  either  could  possibly  be  affected 
by  such  village  cocks,  who  crow  loudest 
when  they  most  want  feeding.  But  the 
best  of  the  joke  is  that  "  a  shade  of  a 
shadow  of  a  skeleton"  of  a  party  in  this 
city  known  as  Clintonians,  terming  the 
republicans,  who  beat  them  by  a  majo- 
rity of  upwards  of  2000  votes  the  last 
election,  "  a  bitter  knot  of  factious  dema- 
gogues.''' But  let  us  continue  to  publish 
this  letter  as  it  was  written : 

*'  The  Sieam  Boat  Ri-chmond,  lahcn  op- 


posite this  place  about  daylight  this  morn- 
ing, met  with  an  accident  in  breaking  som6 
part  of  her  machinery.  She  lies  near  here, 
and  will  be  unable  to  proceed  until  she  can 
repair,  which  cannot  be,  it  is  said,  until 
some  casting  can  be  obtained  from  Salisbu- 
ry, which  has  failed.'''* 

"  This,  of  course,  has  no  connexion 
with  the  object  of  the  letter  ;  but  now 
comes  the  main  point — now  we  arrive  at 
the  denouement,  and  "  he  that  has  ears 
to  hear  let  him  hear." 

We  wish  to  have  something  done  this 
winter  by  the  republicans,  to  distribute 

THE  PRINTING  OF  THE  STATE  LAWS  MORE 
GENERALLY  AMONG  THE  PRINTERS  OF  THIS 

STATE  ;  the  PATRONAGE  to  the  state  printer 
is  ENORMOUS.  We  suggested  a  plan  to  Mr. 
Irvine,  which  he  said  he  approved  of  Wc 
will  write  to  you  upon  this  subject  27i  a  few 
days.  Respectfully,  your  ass7ired friends, 

(Signed)     iBARNUM  4'  NELSON. 
A.  Spooner,  £5^." 

"  We  should  like  to  have  a  peep  at 
these  truly  disinterested  gentlemen  when 
reading  their  letter  in  our  columns. — 
Blush  they  cannot ;  men  who  merely 
change  ground  to  share  the  patronage  of 
the  state  are  past  blushing.  This,  then, 
is  to  be  the  price  of  their  coming  out  in 
favour  of  Mr.  Clinton;  and  this  confirms 
our  position.  The  state  printing  is  in  the 
gift  of  the  Legislature,  and  is  valued  at 
many  thousand  dollars  ;  and  to  silenqe 
these  hungry  cormorants,  it  is  to  be  dis- 
tributed to  those  most  active  in  support  of 
Mr.  CUnton.  This  is  supporting  the  pu- 
rity and  independence  of  the  press,  ac- 
cording to  the  new  order  of  things  ;  and 
thus  the  emoluments  of  office  belonging 
to  the  people  are  made  an  instrument  of 
corruption,  and  subservient  to  the  basest 
views — to  purchase  presses  for  the  pur- 
pose of  puffing  men  into  notice  by  the 
most  abject  flattery  and  adulation.  But 
what  will  Mr.  Buel  say  to  this  arrange- 
ment ?  he  is  state  printer,  and  to  keep  so 
he  has  lately  sent  in  his  adhesion;  not- 
withstanding which,  such  is  the  voracity 
of  this  small  fry,  that  they  spare  neither 
friend  nor  foe.  Now,  how  this  is  to  be 
arranged  between  them  we  cannot  say  : 
Buel,  while  he  has  a  charge  of  tobacco 
left  for  his  pipe,  wont  relinquish  the  state 
patronage  ;  the  Caliban  Herald  will,  of 
course,  quarrel  with  his  neighbour,  th§ 
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Observer,  for  forestalline;  him.  Spoonei 
wont  like  any  interlopers  in  distributiiii 
the  "loaves  and  fishes,"  and,  eventually 
Mr.  Clinton  will  Ijc  «^lad  to  get  rid  oi 
tliem  all. 

"  Let  the  stricken  deer  go  weep. 

The  hart  uncalled  play, 

For  some  must  watch,  while  some 
must  sleep. 

Thus  runs  the  world  away." 

Van  Wyck  opened  the  case  on  behalf 
of  the  prosecution. 

Charles  J*.  13arnum,  on  being  sworn  as 
a  witness  on  behalf  of  the  prosecution, 
testified,  that  he  is  one  of  the  firm  ol 
*'  Barnum  &  Nelson,"  printers  of  the 
*'  Dutchess  Observer,"  in  the  village  of 
Poughkeepsie  :  that  he  wrote  the  letter 
in  question  on  the  29th  of  October  hi<t, 
sealed  and  directed  it  to  *'  Alden  Spoon- 
er,  Es(piire,  editor  of  the  Columbian,  U9 
Pine-street,  New-York."  The  witness 
delivered  it  to  Eli  Barnum,  a  passenger 
on  board  tlic  packet  "  Driver,"  captain 
Taylor,  sailing  from  l\)ughkeepsie  to 
New-York,  and  directed  the  bearer  of 
the  letter  to  put  it  in  the  letter  box  of 
the  packet.  The  witness  further  proved 
that  Nelson  his  partner  did  not  know  the 
contents  of  the  letter. 

On  the  cross  examination,  Price  pro- 
ceeded to  inquire  of  the  witness  what  ob- 
ject he  had  in  view  in  that  part  of  the 
letter  wherein  it  was  stated,  "  JVc  -x-ish 
to  have  something  done  this  winter  by  the 
republicans  to  distribute  the  printing  of  the 
state  lazes  more  generally  among  the  prin- 
ters of  this  state  .^" 

Bogardus  objected  to  the  inquiry,  on 
the  ground  that  it  had  no  bearing  on  the 
case,  and  that  the  gist  of  the  offence  was 
breaking  and  opening  a  private  letter, 
the  contents  of  which  was  not  a  matter 
in  controversy. 

The  court  overruled  the  inquiry,  not 
merel}'^  on  this  objection,  but  because  the 
letter  was  in  evidence,  and  the  intention 
of  the  writer  was  to  be  judged  of  by  its 
contents. 

Eli  Barnum,  on  being  sworn,  testified, 
that  on  Friday,  the  31st  of  October,  he 
arrived  in  this  city  in  the  packet  "  Driv- 
er," capt.  Taylor,  from  Poughkeepsie  ; 
and,  according  to  the  directions  he  re- 
ceived from  Charles  P.  Barnum  in  Pough- 


r    kecpsie,  the  witness  put  the  letter  which 
was  sealed,  in  the  letter  box  of  the  sloop, 
and  the  next  day  in  looking  there,  found 
f   it  was  taken  away. 

An  envelope,  admitted  to  be  in  the 
handwriting  of  the  defendant,  setting 
forth  his  intention  of  publishing  the  let- 
ter, bearing  date  on  the  3d  day  of  No- 
vember, 1817,  in  which  envelope  the 
letter  was  enclosed  hy  the  defendant  to 
Aldcn  Spooner,  wys  jiroduced  and  read 
^   in  evidence  to  the  jury. 

Here  the  prosecution  rested. 
Before  introducing  any  testimony  on  the 
part  of  the  defendant,  Price  remarked, 
that  the  ((uestion  of  law  on  his  part,  would 
be  deferred  until  alter  the  evidence  was 
produced. 

George  L.  Birch,  a  witness  on  behalf 
of  the  defendant,  on  being  sworn,  testi- 
fied, that  on  Saturday  morning,  the  first 
of  November,  between  eight  and  nine, 
he  found  the  letter  opened  on  the  lloor 
of  the  front  office  of  the  "  National  Ad- 
vocate," in  which  olbce  the  witness  was 
a  clerk.  No  other  person,  at  that  time, 
was  in  the  office. 

Saturday  is  the  Jewish  sabbath,  and 
the  defendant,  who  is  of  that  religion, 
does  not  attend  to  business  on  that  day, 
and  comes  only  occasionally  into  the  front 
office,  through  which  he  passes  into  the 
back  office,  where  he  attends  to  his  edi- 
torial business.  The  witness  is  pretty 
positive  that  the  defendant  had  not  been 
in  the  office  that  morning  before  the  let- 
ter was  found,  and  thinks  that  he  was  not 
there  during  the  remainder  of  the  day. 

The  Avitness,  without  examination,  took 
the  letter  and  laid  it  on  the  desk  ;  and, 
going  out  of  the  office  again  on  business, 
on  his  return,  finding  the  letter  was  di- 
rected to  Spooner,  laid  it  under  a  weight 
with  other  papers. 

On  Monday  morning,  the  3d  of  No- 
vember, about  eight  or  nine,  the  defen- 
dant sent  for  the  witness  to  come  into  the 
back  office,  and  inquired  where  he  had 
obtained  the  letter,  which  the  defendant 
then  had  in  his  possession  ;  and  the  wit- 
ness gave  the  same  account  of  finding  it, 
as  before  related.  A  boy  from  Spooner's 
office  had  been  to  the  Advocate  ofiice 
for  a  paper;  and  it  was  then  supposed  that 
boy  had  dropped  it  on  the  floor. 

This  witnesfs  further  stated,  on  his  cro?? 
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cxaminatloh,  that  Naphtali  Phillips  was 
the  proprietor  of  the  Advocate,  and  of 
the  same  religion  with  the  defendant  ; 
and  that  Phillips  was  not  at  the  office  on 
Saturday.  The  defendant  smiled  when 
he  inquired  about  the  letter,  and  the  wit- 
ness does  not  know  that  an  inquiry  was 
made  concerning  the  finding  of  the  letter 
of  any  other  person  except  himself.  The 
editor  and  proprietor  of  the  "Advocate" 
were  not  in  the  habit  of  receiving  any  let- 
ters from  Poughkeepsie  in  the  packets. 

Moses  S.  Philhps,  a  son  of  the  pro- 
prietor of  the  Advocate,  on  being  sworn, 
stated,  that  on  the  morning  of  the  third 
of  November  he  was  in  the  front  office, 
and  . finding  the  letter  under  the  weight  i 
directed  to  Spooner,  curiosity  induced 
him  to  open  and  read  it ;  after  which  he 
carried  it  to  the  defendant,  then  in  the 
back  office,  who  inquired  of  the  witness 
where  he  had  obtained  it,  which  he  told 
him.  The  defendant  then  requested  the 
witness  to  ask  Mr.  Birch  to  come  there, 
when  he  gave  the  same  account  of  find- 
ing the  letter,  as  related  in  his  testimo- 
ny. The  witness  had  neither  heard  nor 
seen  any  thing  of  the  letter  until  Monday 
morning. 

After  reading  the  letter,  the  defendant 
said,  'This  will  blow  .ip  all  their  schemes.' 

Samuel  Berrian,  Esq.  was  in  the  office 
and  heard  the  letter  read  by  the  defen- 
dant, who  afterwards  took  a  copy  and 
enclosed  the  original  to  Spooner  in  an 
envelope. 

Naphtali  Phillips,  on  being  sworn,  tes- 
tified, that  he  did  not  see  the  letter  until 
Monday  morning,  when  he  received  it 
from  the  defendant.  The  witness  was 
not  in  the  office  on  Saturday,  but  v/as 
there  with  the  defendant  on  the  follow- 
ing day. 

On  reading  the  letter,  the  witness  ad- 
vised the  defendant  to  retain  the  original 
and  not  to  let  it  go  out  of  his  hands  ;  in- 
asmuch as  the  writer,  in  one  part  of  that 
letter,  called  the  defendant  "a  wretch," 
which  the  witness  conceived  was  a  libel: 
and,  therefore,  the  defendant,  by  giving 
up  the  letter,  would  deprive  himself  of  tliC 
proof  requisite  before  a  grand  jury. 

Notwithstanding  this  advice  the  defen- 
dant, took  a  copy  of  the  letter,  and  then 
enclosed  the  original  in  an  envelope  to 
Spooner. 


The  witness  further  stated,  that  he  af- 
terwards examined  the  strictures  and 
comments  written  by  the  defendant  and 
pubUshed  in  the  "  Advocate"  on  the  4th 
of  November,  and  fully  approved  of  them 
before  they  were  published. 

Here  the  defendant  rested.  Alden 
Spooner,  a  witness  on  behalf  of  the 
prosecution,  on  being  sworn,  stated,  that 
he  never  had  any  correspondence  by  let- 
ter with  "  Barnum  &  Nelson,"  previous 
to  the  reception  of  the  letter  in  question, 
which  was  enclosed  in  an  envelope  di- 
rected to  him  by  the  defendant  on  the 
3d  day  of  November.  The  letter  was 
open  at  the  time  it  was  received  by  the 
witness  ;  and  the  next  morning  he  found 
its  contents  pubhshed  in  the  "  National 
Advocate,"  accompanied  by  the  strictures 
and  comments,  as  read  from  that  paper 
in  evidence.  The  envelope  set  forth  the 
intention  of  the  defendant  to  pubhsh  the 
letter  in  that  manner  ;  but  the  witness 
did  not  write  or  speak  to  him  against  the 
propriety  of  that  publication.  After- 
wards the  witness  published  the  letter 
himself  in  the  Columbian,  in  pursuance, 
as  he  conceived,  of  his  duty,  of  rendering 
the  matter  clear  to  his  patrons. 

Here  the  evidence,  on  both  sides, 
closed.  Price,  hereupon,  called  on  the 
counsel  for  the  prosecution  to  produce 
the  authorities  on  which  it  was  intendedi 
to  sustain  this  prosecution. 

Van  Wyck  read  from  the  2d  Plawkins, 
p.  301,  sect.  4th,  to  show  that  "There 
can  be  no  doubt  but  that  all  capital  crimes 
whatsoever,  and  also  all  kinds  of  inferior 
crimes  of  a  public  nature,  as  misprisions, 
and  all  other  contempts,  all  disturbances 
of  the  peace,  all  oppressions  and  all  othec 
misdemeanors  whatsoever,  of  a  public  evil 
example,  against  the  common  law,  may  be 
indicted;  but  no  injuries  of  a  private  nature, 
unless  they  some  way  concern  the  king.""' 
The  counsel  also  referred  to  the  17thi 
section  of  the  act  of  the  United  States 
concerning  "Post  offices  and  post  roads,'* 
(Gray don's  Digest,  page  341,)  enacting^ 
that  "if  any  person  shall  take  any  letter 
or  packet,  not  containing  any  article  of 
value  or  evidence  thereof,  out  of  the  post 
office,  or  shall  open  any  letter  or  packet 
which  shall  have  been  in  the  post  office, 
or  in  the  custody  of  a  mail  carrier,  be-* 
fore  it  shall  have  been  dehvered  to  the 
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person  to  whom  it  is  tluecleJ,  with  de- 
sign to  obstruct  the  correspondence,  to 
pry  into  another's  bu-sinej-s  or  secrets, 
or  shall  secrete,  embezzle,  or  destroy 
any  such  mail  letter  or  packet,  such 
offender,  upon  conviction,  shall  pay  for 
every  such  offence  a  sum  not  exceeding 

Fisk  said  that  he  rose  with  no  incon- 
siderable degree  of  embarr.LSsment,  as 
the  counsel  for  the  defendant ;  not  be- 
cause he  considered  that  the  least  blame 
was  imputable  lo  his  client,  in  a  criminal 
point  of  view  ;  but  because  throughout 
the  criminal  code  there  uas  no  authority, 
no  precedent  for  ?o  extraordinary  a  pro- 
iecution.  He  had  searched  the  authori- 
ties and  looked,  but  in  vain,  for  a  j)re- 
cedent  which  might  justify  this  indict- 
ment: and,  after  the  most  diligent  inqui- 
ry, he  was  bold  to  say,  that  the  highest 
charge  contained  in  this  indictment  was 
not  a  public  offence. 

Had  it  been  so,  why  do  the  law«^  of  the 
United  States  annex  a  penalty  to  the  of- 
fence ?  for  it  surely  cannot  be  denied  but 
that  this  statute  was  remedial,  and  intend- 
ed to  prevent  an  offence  unknown  to  the 
common  law. 

On  this  occasion,  the  defendant  was 
unwilling,  at  the  commencement  of  the 
trial,  to  move  to  quash  the  indictment;  well 
knowing  that  the  facts  in  the  case  would 
not  warrant  the  charge  in  *he  indictment 
of  breaking  open  a  seal  and  reading  a 
private  letter.  Not  admitting  that  this 
IS  any  thing  more  than  a  private  wrong, 
for  which  the  party  injured  might  sustain 
his  civil  action,  the  counsel  for  the  de- 
fendant, nevertheless,  repel  the  charge, 
and  contend,  that  the  evidence  does  not 
support  it,  but  expressly  proves  the  con- 
trary. 

The  counsel  here  referred  to  the  evi- 
dence in  the  case,  which  he  examined, 
and  contended  that  it  fully  supported  the 
position  that  the  letter  came  into  the 
hands  of  the  defendant  after  it  was  open- 
ed by  some  other  person. 

The  counsel  argued  that  as  the  break- 
ing the  seal  of  a  letter  was  an  act  which 
it  was  reasonable  to  suppose  would  have 
occurred  so  frequently,  had  it  ever  been 
considered  an  indictable  offence,  there 
might  surely  be  found  some  precedent, 
^ther  in  our  records  of  criminal  juris- 


prudence, or  in  those  of  England.  To  sary 
the  most  of  it,  it  is  t)ut  a  private  wrong, 
or  an  infringement  of  ai»  imperfect  right. 
To  this  point  the  counsel  read  from  the 
•Uh  vol.  of  Black.  Com.  p.  4. 

The  counsel  further  contended,  that 
under  the  circumstances  of  this  case  it 
was  a  laudable  act  in  the  defendant  to 
publish  this  letter  with  the  strictures 
and  comments.  The  letter  contained  an 
atrocious  libel  against  the  defendant :  it 
called  him  "  a  wretch,''  and  the  writer, 
moreover,  spoke  of  a  concert  between 
his  lirm  and  Mr.  Spooner,  his  correspon- 
dent, the  avowed  ol)ject  of  which  wjls  to 
have  something  done  by  the  repvbticam 
at  Albany  tiiis  winter  to  distribute  the 
state  printing  more  generally.  This,  if 
not  a  plot,  was  a  matter  relating  to  the 
interests  of  the  people  in  general,  and 
ought  to  have  been  expo*<ed. 

In  a  coimtry  of  equal  rights,  no  citizen 
should  be  subjected  to  a  criminal  prose- 
cution for  a  matter  uncertain  and  not 
well  defuied,  for,  as  an  elegant  writer 
has  remarked,  "  Miserable  is  the  situa- 
tion of  the  subject  where  the  law  is  unde- 
fined or  unknown." 

Price,  in  an  eloquent  appeal  to  the  ju- 
ry, argued  that  the  act  of  breaking  open 
the  seal  of  a  private  letter  was  not  an  in- 
dictable offence.  Had  it  been,  surely 
some  precedent  could  be  found  for  such 
an  indictment,  in  the  judicial  records  of 
that  country  from  whence  we  had  derived 
our  criminal  jurisprudence.  The  offence 
wa-s  against  the  private  rights  of  individu- 
als only,  and  not  against  those  of  the 
public. 

But  in  this  case,  the  evidence  clearly 
shows  that  the  defendant  is  not  guilty  of 
the  offence  laid  in  the  three  first  counts  : 
the  letter  came  into  his  possession  open- 
ed ;  and  under  the  circumstances  it  was 
just  and  laudable  in  him  to  give  it  publi- 
city. Let  any  unprejudiced  man  on  this 
jury  lay  his  hand  on  his  breast  and  say 
whether^  if  he  had  received  a  letter  in 
the  manner  this  was  received,  wherein 
he  was  called  "  a  wretch,"  he  would  not 
have  published  it  with  comments  on  the 
conduct  and  motives  of  the  writer  ?  Nay> 
more,  whether  he  would  not,  in  the  lan- 
guage of  one  of  the  witnesses,  have  re- 
tained the  letter,  and  laid  it  before  a  grand 
jury? 
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Besides,  the  avowed  object  in  the  let- 
ter was  to  effect  something  in  concert 
with  Mr.  Spooner,  touching  the  distribu- 
tion of  the  state  printing  more  generally. 
"  We  wish  to  have  something  done  this 
winter  by  the  republicans 

Now,  said  the  counsel,  as  the  object  to 
be  effected  this  winter  is  confined  exclu- 
sively to  those  whom  the  writer  was 
pleased  to  term  the  "  republicans,'"  I  con- 
fess it  gave  me  some  considerable  degree 
of  alarm — it  really  looks  ill.  There  used 
to  be  a  party  in  this  state  termed  "  fede- 
ralists," with  whom  1  acted,  and  I  there- 
fore regretted  to  see,  that  by  the  terms  of 
that  letter,  the  federalists  were  not  to  be 
consulted  relative  to  the  measure  of  "  dis- 
tributing the  state  printing."  It  was  to 
be  done  by  the  "  republicans,^^  and  for  the 
republican  printers  only. 

The  counsel  proceeded  to  animadvert 
on  the  contents  and  object  of  the  letter 
with  much  ingenuity  and  humour,  and 
concluded  with  conjunng  the  jurors  to 
lay  aside  all  party  prejudices  :  they  were 
impanelled  to  pronounce  the  law  as  it 
stood,  unbiassed  by  party  feeling:*  ;  and  it 
was  not  their  province,  however  it  might 
gratify  the  political  opponents  of  the  de- 
fendant, to  step  in  tiie  place  of  legislators, 
and  make  that  a  law  which  was  not  so 
before. 

Bogardus,  Van  Wyck,  and  Maxwell, 
summed  up  the  case  on  bel.alf  of  the  pro- 
secution. They  contended  that  a  private 
letter  was  vi  species  of  unprotected  pro- 
perty ;  and  that  among  ail  men  in  every 
country,  a  seal  had  been  considered  sa- 
cred and  inviolate.  Every  member  of 
the  community  was  concerned  in  the  pre- 
servation of  that  peculiar  property  which 
was  protected  by  public  opinion  alone. 
If  no  precedent  could  be  found  for  an  in- 
dictment for  the  specific  offence  laid  in 
this,  it  is  because  no  man  had  ever  yet 
been  so  depraved  as  to  be  guilty  of  its 
perpetration.  It  cannot  be  denied  but 
that  the  act  is  highly  immoral,  and  con- 
cerns the  public  interest,  which  consti- 
tute the  distinguishing  characteristics  of 
a  public  offence. 

In  this  case,  though  there  is  no  direct 
evidence  that  the  defendant  broke  the 
seal  and  opened  the  letter,  yet  the  cir- 
cumstances of  the  case  fully  justify  that 
conclusipa.    The  defendant  was  the  first 


person  in  whose  possession  the  letter  was 
found  after  it  had  been  surreptitiously 
obtained  ;  and  the  counsel  urged  to  the 
jury  that  he  had  not  satisfactorily  account- 
ed for  the  possession.  In  the  next  place, 
he  made  an  improper  use  of  the  letter, 
by  publishing  its  contents.  Had  he,  as  is 
pretended,  found  the  letter  open,  hft 
ought,  as  an  honest  and  an  honourable 
man,  to  have  sent  it,  unread  and  unexa- 
mined, to  Mr.  Spooner. 

Before  Maxwell  had  commenced  his 
address  to  the  jury,  the  court  directed  his 
attention  to  two  questions  arising  in  the 
case  : 

1.  Does  the  evidence  support  the 
charge  that  the  defendant  broke  the  seal 
of  that  letter  ? 

2.  If  not,  is  the  publication  of  the  con- 
tents of  that  letter,  suppose  it  to  have 
been  found  open  in  the  office,  an  indicta- 
ble offence  ? 

The  counsel  admitted  that  no  evidence 
existed  in  the  case,  showing  that  the  de- 
fendant broke  the  seal  ;  but  he  contended, 
that  as  this  was  a  private  letter,  the  de- 
fendant had  no  right  to  publish  its  con- 
tents with  strictures  and  comments. 

The  other  counsel  for  the  prosecutioa 
opposed  this  admission,  and  insisted  that 
there  was  evidence  to  warrant  the  con- 
clusion that  the  defendant  broke  the  seal. 

It  was  not  just  to  argue  that  because  no 
precedent  for  such  an  indictment  could 
be  found,  that  therefore  this  prosecution 
could  not  be  maintained.  It  was  suffix 
cient  to  say  that  the  act  in  itself  was  in- 
decent and  immoral,  and  concerned  the 
interests  of  the  public.  In  the  case  of 
him  who  in  the  public  streets  of  London 
stripped  himself  naked,  there  might  not 
have  been,  and  most  probablj^was  not  a 
precedent  of  an  indictment  for  such  an 
offence  to  be  found,  and  yet  a  public  pro- 
secution w^as  maintained  :  and  in  the  case 
of  William  W.  Jenner,  tried  in  this  court, 
(2nd  Vol.  City-Hall  Recorder,'*  147.) 
no  precedent  existed  of  an  indictment  for 
so  singular  an  offence  ;  and  yet  his  counsel, 
by  not  raising  the  question,  tacitly  admit- 
ted that  the  indictment  was  supportable 
on  general  principles. 

The  mayor  charged  the  jury  in  sub- 
stance, that  this  was  a  new  case,  and  the 
first  question  presented  for  consideratioa 
was  J  whether  it  was  a  misdemeanor  in  any 
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individual  to  break  tlic  seal  of  h  private 
letter,  and  puUlisli  its  content?.  It  was  not 
the  case  of  a  letter  intercepted  1»)  tlie  au- 
thority of  ^overnnment,  or  a  puldic  ollicer, 
V  hich  under  certain  circumstances  miu;ht 
be  justitied,  and  necessary  to  detect  de- 
si<jjns  against  the  puhlic  safety  or  peace. 
The  case  before  us,  is  that  of  an  individual 
who  is  charged  with  coiiuuitting  the  act 
witliout  such  authority. 

It  is  admitted  tliat  tliere  is  no  prece- 
dent for  such  an  indictment,  but  the  coun- 
sel for  the  prosecution  contend,  that  on 
general  principles,  the  charge  ajcainst  the 
defendant  must  amount  to  an  olVence. 

In  tlie  al>sence  of  precedent  or  direct 
authority  we  can  only  resort  to  general 
principles,  thougli  it  would  be  more  sa- 
tisfactory to  have  former  deci^:ions  for 
our  guide. 

To  constitute  a  misdemeanor  punisha- 
ble by  indictment,  two  tilings  a[)pear  to 
be  essential  :  first,  that  the  act  be  in  it>^elf 
improper  or  immoral  :  and,  secondly,  that 
it  be  of  puhlic  interest  or  concern,  and 
have  a  tendency  to  i)roduce  general  or 
public  evil.  It  is  not  the  immorality  of 
an  act  alone,  which  constitutes  a  public  of- 
fence. Many  gross  frauds  and  injuries  are 
committed  by  individuals  towards  each 
other,  for  which  there  are  no  other  than 
private  remedies.  But  when  the  act 
complained  of  be  also  of  a  public  nature, 
and  the  community  have  a  general  inte- 
rest in  suppressing  or  preventing  its  re- 
petition, it  then  becomes  a  public  offence, 
punishable  by  indictment. 

Upon  these  principles,  and  the  best 
consideration  we  have  been  able  to  gi\  e 
this  subject,  the  court  is  of  opinion,  tliat 
the  breaking  open  rod  publisiiing  a  pri 
vate  letter  is  a  misdemeauor,  and  there- 
fore indictable. 

The  correspondence  by  letter  has  be- 
come very  extensive  and  important.  Next 
to  that  of  personal  intercourse,  it  is  a 
medium  of  communication  the  most  gene- 
ral and  interesting  of  any  that  exists  in  a 
civilized  community.  It  may  relate  to 
matters  of  friendship,  of  business,  and  to 
all  the  concerns  of  human  life,  whether 
of  a  public  or  private  nature.  A  letter 
is  usuall}^  protected  by  a  seal,  to  guard  it 
against  public  inspection,  and  by  the  com- 
mon consent  of  the  world,  this  seal  is 
tjeld  to  be  sacred.    It  is  the  interest  of 


j  every  man  in  the  community,  that  it  should 
I  be  so,  and  to  j»Minit  it  to  be  violate*)  with 
imj)unity,  would  lead  to  incalculable  e\  ils, 
and  strike  at  the  root  of  all  public  and 
private  confidence. 

If,  tiierefore,  the  proof  in  this  case  can 
suppjrt  the  charge  that  the  defendant 
hroke  open  this  letter,  or,  which  would 
amount  to  the  same  thing,  if  he  had  any 
agency,  directly  or  indirectly,  in  doing  it, 
in  the  oj)inion  of  the  court,  he  ought  to 
he  found  guilty.  The  direct  evidence  of 
tlie  witnesses  on  the  subject  is,  that  it 
was  found  open  on  the  floor  of  his  ollice  ; 
but  it  is  contended  by  some  of  the  coun- 
sel for  the  prosecution,  that  there  are 
circumstances  which  go  to  show  that  he 
must  have  had  an  agency  in  j)rocuring 
and  breaking  open  the  letter.  If  there 
be  circumstances  to  satisfy  you  of  this, 
according  to  the  opinion  we  have  ex- 
pressed, the  indictment  would  be  sustain- 
ed ;  otherwise,  the  defendant  ought  to  he 
acquitted. 

Another  question  is  also  made,  consi- 
dering the  evidence  not  to  w.arant  this 
conclu-sioii  against  the  defendant,  and  the 
letter  to  have  been  found  open  on  the 
lloor  of  his  otfice,  and  that  it  came  to  his 
hands  in  that  situation,  as  stated  by  the 
two  witnesses,  Birch  and  M.  S.  Phillips, 
is  the  act  of  reading  and  publishing  it  an 
indictable  offence  ? 

As  far  as  my  own  opinion  is  concerned, 
1  have  no  hesitation  in  saying  that  I  con- 
sider it  incorrect,  as  between  individuals, 
to  read  or  make  any  use  of  a  private  letter 
addressed  to  another,  to  whom  it  is 
known  to  belong,  whether  it  be  found 
open  or  not.  The  proper  course  for  the 
defendcdit,  1  think,  would  have  been  to 
have  sent  this  letter  to  Spooner,  and  to 
have  published  nothing  on  the  subject. 
On  this  point,  however,  I  am  sensible  a 
difference  of  opinion  exists  among  the 
members  of  this  court,  but  it  does  not 
affect  the  legal  question,  with  respect  to 
which  there  is  no  difference. 

It  is  not  every  incorrect  or  improper 
act  which  is  indictable.  To  render  it  so 
it  is  necessary,  as  before  stated,  that  it 
should  be  of  a  public  nature,  and  of  a  ge- 
neral evil  tendency,  or  the  community 
have  not  such  an  interest  in  it  as  to  make 
it  the  ground  of  a  public  prosecution. 
The  finding  a  letter  open  is  not  a  commoa 
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occurrence,  and  can  rarely  happen.  Ge- 
nerally, it  must  have  reached  the  owner, 
and  have  been  lost  or  mislaid  through  his 
negligence  or  carelessness.  The  public 
have  therefore  no  general  interest  on  this 
question,  and  the  law  does  not  provide 
against  the  carelessness  or  negligence  of 
individuals.  Whether,  therefore,  it  be  or 
be  not  incorrect  or  immoral  to  read  and 
make  use  of  a  letter  found  open,  by 
publication  or  otherwise,  contrary  to  the 
intent  of  the  writer  or  his  correspondent, 
it  is  in  our  opinion,  not  a  matter  of  pub- 
lic concern,  and  therefore  not  indictable 

It  has  also  been  made  a  question,  whe- 
ther the  strictures  and  comments  of  the  de- 
fendant, which  accompanied  the  publica- 
tion of  the  letter,  or  the  use  made  of  it  in 
connexion  with  those  comments,  does  not 
amount  to  an  offence.  The  strictures  and 
comments  do  not,  in  our  opinion,  alter  the 
case,  or  affect  the  question  on  the  present 
indictment.  If  they  are  indictable  at  all,  it 
can  only  be  by  way  ot^prosecution  for  a  libel. 

Having  expressed  our  opinion  as  to  the 
law  on  the  questions  that  have  been  made, 
it  is  admitted,  as  has  been  contended  by 
the  counsel  for  the  defendant,  that  the  jury 
have  the  right  in  this,  as  in  all  criminal 
cases,  to  judge  of  the  law  as  well  as  the 
fact.  But  in  deciding  on  the  law,  it  must 
-rest  w  ith  them  to  consider  how  far  it  is 
prudent  or  discreet  to  respect  the  opi- 
nions delivered  by  the  court. 

The  jury  aftei-  retiring,  returned  a 
verdict  of  guilty  generally.  Mr.  Price, 
one  of  the  counsel  for  the  defendant,  de- 
manded they  should  be  polled,  which 
was  done,  and  they  confirmed  the  verdict. 
No  other  question  was  put  to  the  jury. 

Fisk  and  Price,  afterwards,  moved  for 
a  new  trial,  on  two  grounds  : 

1.  That  the  judge  misdirected  the  jury. 

2.  That  the  verdict  is  contrary  to  law 
and  evidence. 

On  opening  the  argument,  the  counsel 
assumed  the  ground  that  this  court  had 
the  right  to  grant  a  new  trial  on  the  me- 
rits. 

On  the  first  ground,  the  counsel  stal- 
ed that  the  mayor,  in  the  latter  part  of 
his  charge,  instructed  the  jury  that  they 
had  a  right  to  judge  of  the  law  as  well  as 
the  fact.  The  jury  have  not  that  right 
in  that  general,  unlimited  sense  as  con- 
Tej'ed  in  the  charge.  They  have  no  right 


to  assume  the  province  of  the  court ;  and 
in  judging  of  the  law  for  themselves,  find 
a  verdict  contrary  to  the  law\ 

It  is  true  that  in  cases  of  libel,  where 
the  law  and  the  fact  are  necessarily  blend- 
ed, it  has  been  laid  dow  n  in  the  authori- 
ties that  the  jury  may  judge  of  the  law, 
as  well  as  of  the  fact.  But  this  is  an  excep- 
tion to  the  maxim,  that  the  decision  of 
the  law  belongs  to  the  court ;  of  the  fact 
to  the  jury. 

The  counsel,  in  support  of  this  branch 
of  the  argument,  cited  Jacob's  Law^  Die. 
from  page  685  to  593. 

By  the  court :  Do  not  the  authorities 
cited,  refer  merely  to  civil  cases  ? 

Fisk.  The  law  applies  as  well  to  cri- 
minal as  civil  causes. 

In  support  of  the  second  ground  of 
argument,  the  counsel  for  the  defen- 
dant contended  that  as  in  this  case  the 
jury  found  a  general  verdict  on  the  whole 
indictment,  consisting  of  five  counts,  three 
of  which,  only,  contained  an  indictable 
offence,  as  the  court  expressly  instructed 
the  jury  ;  and  as  the  evidence  did  not 
support  the  charge  on  those  counts,  as 
was  expressly  admitted  by  the  district 
attorney,  the  verdict  was  manifestly 
against  law  and  evidence.  The  jury, 
without  doubt,  had  undertaken  to  decide 
that  the  publication  of  that  letter  by  the 
defendant,  after  it  came  into  his  possessioa 
opened,  was  an  indictable  offence. 

The  counsel  cited  to  the  court,  4th 
Black.  Com.  p.  3G1.  and  read  and  com- 
mented on  a  long  case  reported  in  the 
10th  Vol.  State  Trials,  from  page  411 
to  417. 

To  show  that  this  court  could  grant  a 
new  trial,  the  counsel  cited  the  case  of 
"  The  People  vs.  Townsend,"  (1  vol. 
Johnson's  Cases,  p.  104.)  by  which  it  was 
decided,  that  the  court  of  oyer  and  termi- 
ner can  award  a  new  trial. 

To  show  that  this  court  could  not  grant 
a  new  trial  after  verdict  on  the  merits, 
the  counsel  for  the  prosecution  cited  to 
the  court  the  case  of  "  The  People  vs. 
The  Justices  of  the  Sessions  of  the  County 
of  Chenango,"  (1  vol.  John.  Cases,  p. 
1 79.)  This  was  a  motion  for  a  rule  to  show 
cause  why  a  mandamus  should  not  issue 
to  the  justices  of  the  general  sessions  of 
Chenango  county,  commanding  them  to 
proceed  to  judgment  against  one.  Noa1\ 
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Taylor,  who  had  been  convicted  before 
them  for  ;i  felony. 

Tlic  justices  .showed  for  cause,  that 
they  had  awarded  a  new  trial  on  the  me- 
rits ;  the  conviction,  in  their  opinion,  be- 
ing against  evidence. 

The  supreme  court  thereupon  direct- 
ed an  ar<i;ument  on  the  following  points  : 

1.  Whether  the  sessions  have  power 
to  grant  a  new  trial  in  any  case,  except 
for  irreguhirity. 

2.  If  they  have  such  power,  whetlier 
it  extends  to  cases  of  felony. 

After  the  argument,  the  court  decided 
that  the  sessions,  being  a  court  of  inferior 
jurisdiction,  has  no  right  to  grant  a  new 
trial,  after  a  verdict,  on  the  merits  ;  and 
the  court,  therefore,  awarded  a  manda- 
mus. 

Maxwell  contended,  that  as  the  defen- 
dant did  not  demur  to  the  indictment,  but 
put  his  case  to  the  jury  on  the  whole  facts 
as  they  existed,  he  could  not  with  reason, 
complain  of  the  verdict.  The  c.^e  was 
left  by  the  court  in  charge  to  the  jury, 
that  if  they  believed  from  the  facts  and 
circumstances  in  the  case,  that  the  defen- 
dant either  broke  the  seal  of  the  letter, 
or  was  privy  to  that  act,  it  w  ould  be  their 
duty  to  convict  him.  The  jury  found  a 
general  verdict :  the  defendant  did  not, 
on  the  return  of  the  jury,  inquire  on 
which  of  the  counts  the  verdict  was  ren- 
dered, and  it  is  impossible  now,  for  the 
court  to  say,  whether  he  has  been  con- 
victed of  the  charge  in  the  three  first 
counts,  or  in  the  two  last.  No  case  can 
be  produced  from  the  books,  where  the 
whole  matter  of  fad  has  been  submitted 
to  the  jury  on  both  sides,  and  they,  with- 
out some  obvious  mistake,  hi3"e  render^rd 
a  general  verdict,  that  it  has  been  dis- 
turbed by  the  court. 

The  authorities  read  by  the  opposite 
counsel,  in  support  of  the  first  ground  of 
their  argument,  do  not  apply  to  criminal 
cases  :  indeed,  it  has  been  a  matter  of 
controversy  among  the  ablest  civilians  in 
England,  whether,  even  in  civil  cases,  the 
court  has  a  right  to  charge  the  jury,  im- 
peratively, on  the  law  ;  and  whether,  in 
fact,  such  charge  is  obligatory.  But  sure- 

no  case  can  be  found  in  which  the 
court  has  decided  that  in  a  criminal  case^ 
the  jury  has  not  a  right  to  judge  of  the 
law  as  well  as  of  the  fact. 


Fisk  and  Price,  in  reply,  urged  to  the 
court,  that  the  verdict  in  this  case,  accord- 
ing to  the  facts,  wa«  as  if  the  indictment 
rontained  but  the  two  last  counts  ;  and 
tlien,  on  the  principle  laid  down  by  the 
court  in  the  charge,  the  prosecution, 
clearly,  could  not  have  been  maintained. 

In  answer  to  the  remark  of  the  oppo- 
site counsel,  that  the  court  left  it  as  a 
matter  of  inference  to  the  jury,  from  the 
evidence,  to  determine  whether  the  de- 
fendant broke  the  seal,  the  counsel  repli- 
ed, that  such  inference,  if  made,  was  ut- 
terly absurd.  An  inference  by  the  jury, 
must  be  legitimate  and  deducible  from 
certain  given  facts ;  but,  where  those 
facts  expressly  warrant  a  particular  infe- 
rence, the  jury  have  no  right  to  infer  to 
the  contrary. 

On  the  record,  (berefore,  the  jury 
have  found  the  defendant  guilty  of  that 
which  was  directly  disproved  on  the  trial ; 
and  they  must  have  intended  to  find  him 
guilty  of  that  which  the  court  instructed 
them  was  not  indictable. 

Curia  advisare  vult. 

On  Friday,  the  6th  February,  instant, 
his  honour  the  mayor  delivered  the  opi- 
nion of  the  court,  to  the  following  effect : 

At  the  last  term  the  defendant  was  con- 
victed of  a  misdemeanor,  on  an  indictment 
consisting  of  five  counts.  The  three  first 
contained  a  charge  of  intercepting,  open- 
ing, and  publishing  a  certain  letter  alleg- 
ed to  have  been  written  by  one  of  the 
firm  of  "  Barnum  and  Nelson,"  of  Pough- 
keepsie,  in  the  county  of  Dutchess,  and 
sealed  and  transmitted  by  them  to  one 
Alden  Spooner,  of  this  city,  which  letter 
related  to  their  private  affairs,  kc.  The 
other  two  counts  contamed  a  charge 
against  the  defendant,  of  illegally  obtain- 
ing that  letter,  reading  it  to  others,  and 
publishing  it  in  a  public  newspaper,  with 
strictures  and  comments. 

On  this  indictment,  the  jury  found  a 
verdict,  generally,  against  the  defendant ; 
and  his  counsel  have  moved  for  a  new  trial, 
on  grounds  which  will  be  hereafter  stated. 

The  court  were  prepared  to  deliver  its 
opinion  on  this  motion,  on  Saturday  of  the 
last  term,  and  would  have  done  so,  had  it 
not  been  for  the  representation  made  to  it, 
of  certain  pubhcations  in  the  newspaper 
called  the  National  Advocate,  edited  by 
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the  defendant ;  and  also  in  the  newspaper 
called  the  Columbian,  edited  by  Alden 
Spooner,  on  whose  complaint  this  prose- 
cution was  instituted  ;  which  publications 
contained  undue  reflections,  particularly 
on  the  jury  who  tried  this  cause,  and  on 
a  witness  who  was  examined  on  the  trial. 
On  that  occasion,  one  of  the  jurors  for- 
mally claimed  the  protection  of  the  court. 

Affidavits  on  this  subject  being  laid  be- 
fore the  court,  it  was  ordered,  on  motion 
of  the  district  attorney,  that  these  editors 
show  cause  by  the  first  day  of  the  pre- 
sent term,  why  attachments  should  not  is- 
sue against  them,  for  contempts. 

Whilst  these  measures  were  pending,  I 
considered  it  incorrect  to  proceed  in  the 
cases  of  these  editors,  or  either  of  them, 
as  then  situated ;  and  that  they  were 
bound  to  clear  themselves  of  the  con- 
tempts complained  of,  before  they  had  a 
right  to  expect  from  the  court  its  decision, 
in  the  cases,  in  relation  to  which  those 
contempts  had  been  committed.  That 
having  been  done  at  the  present  term, 
we  shall  now  proceed  to  dispose  of  the 
motion  for  a  new  trial. 

On  the  argument  of  this  motion  it  was 
taken  for  granted  by  the  counsel  for  the 
defendant,  that  this  court  possessed  Uie 
power  of  granting  a  new  trial  on  the  me- 
rits. This  was  denied  by  the  counsel  for 
the  prosecution,  who  relied  on  the  deci- 
sion of  the  supreme  court,  made  in  the 
case  of  The  People  vs.  the  Justices  of  the 
Sessions,  in  the  County  of  Chenango,  in 
,the  year  180-,  in  which  it  was  determin- 
ed that  the  court  of  sessions  has  no  pow- 
er to  grant  a  new  trial,  except  for  irregu- 
larity. If  this  decision  is  now  to  govern, 
it  would  be  useless  to  examine  or  discuss 
the  grounds  on  which  the  present  motion 
in  other  respects  depends.  We  ought, 
therefore,  first  to  dispose  of  this  prehmi- 
nary  objection. 

No  subsequent  decision  of  the  supreme 
court,  affecting  this  question,  has,  to  my 
recollection,  been  made,  and  therefore, 
if  no  legislative  provision  has  since  been 
adopted,  extending  the  powers  of  this 
court,  so  as  to  authorize  it  to  grant  a  new 
trial  on  the  merits,  I  should  consider  my- 
self bound  by  the  determination  which 
has  been  mentioned.  The  principle  of 
that  determination  is,  that  the  courts  of 
ssessions,  «^  existing  ia  this  state,  are 


strictly  inferior  courts,  and  that  sucli 
courts  do  not  possess  this  power.  They 
are,  no  doubt,  inferior  courts,  by  their 
original  constitution,  and  have  always 
been  so  considered.  Their  jurisdiction 
is  limited,  both  as  to  local  extent,  and  the 
powers  with  which  they  are  invested,  and 
they  are  subject,  in  various  ways,  to  the 
superintendence  and  control  of  the  su- 
preme court.  In  construing  the  powers 
of  such  courts,  it  is  held,  that  no  authori- 
ty can  be  exercised  by  them,  except  what 
is  expressly  granted,  and  that  they  can 
assume  nothing  by  inference  or  implica- 
tion. The  power  of  granting  a  new  trial 
on  the  merits,  which  is  important  and  de- 
hcate  in  its  nature,  cannot  therefore  be 
exercised  by  courts  of  this  description, 
unless  it  be  expressly  granted. 

The  same  rule  applies  to  the  courts  of 
common  pleas,  in  the  several  counties, 
comprehending  the  mayor's  court  of  this 
city.  They  are  also  inferior  courts,  and 
subject  to  the  same  limitations  of  power. 
This  was  decided  at  the  same  term  when 
the  decision  concerning  the  sessions  was 
made,  on  an  application  for  a  mandamus 
to  the  judges  of  the  common  pleas  of  the 
county  of  Delaware. 

The  powers  of  these  courts  have, 
however,  been  gradually  extended,  by 
several  statutes  which  have  been  passed 
concerning  them.  W^ith  regard  to  the 
maj^or's  court  of  this  city,  the  power  of 
awarding  new  trials  is  expressly  granted 
by  statute,  in  all  cases  whatsoever  ;  pro- 
vided, one  of  the  judges  present  and  con- 
curring, shall  be  of  the  degree  of  coun- 
sellor at  law,  in  the  supreme  court  of  this 
state.  (2  vol.  Rev.  Laws,  p.  502.)  The 
same  extension  of  power  has  been  grant- 
ed to  the  courts  of  common  pleas,  in  the 
several  counties  of  this  state,  subject  to 
the  same  restriction.  (2  vol.  Rev.  Laws, 
p.  141.) 

On  the  argument,  when  the  objection 
against  the  power  of  this  court  to  grant  a 
new  trial  was  made,  I  felt  confident  that 
there  was  some  statute  provision  on  the 
subject,  and  called  on  the  counsel  to  exa- 
mine and  produce  it,  but  it  was  not  pro- 
duced. It  was  argued,  and  perhaps  justly, 
that  subsequent  to  the  decision  of  the  su- 
preme court,  in  the  case  of  the  sessions 
of  Chenango,  the  powers  of  this  court 
had  been  so  greatly  enlarged,  that  it 
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ou$rlit  to  1)0  iiifcrrcil,  tikc  lei;islatijre  in- 
tended to  invent  it  also,  with  the  general 
power  ot' granting  now  trials.  Con-^ider- 
ini;  that  this  court  has  jurisdiction  of  all 
CI  iminal  cases,  except  tiiose  atrectin<;  life, 
and  that  one  of  its  members  is  also  re- 
(piired  to  he  of  the  ilegree  of  counsellor  at 
law,  there  is  at  least  as  much  reason  foi- 
the  exercise  of  thi<  power,  as  in  the  case 
of  the  coui  ls  of  common  pleas.  But  this 
ari^unient  is  lialde  to  the  ohjciction  that  it 
would  .issume  the  power  by  inference  or 
im[)lication,  contrary  to  the  rule  of  con- 
struction already  mentioned,  in  relation 
to  inferior  courts.  I  am  satisfied,  that  it 
is  not  necessary  to  have  recourse  to  any 
such  construction.  The  power  I  consider 
to  be  t^iven  by  statute.  By  the  0th  sec- 
tion of  the  act  concerninj^  this  and  other 
courts,  passed  0th  April,  1813,  it  is  enact- 
ed, that  it  shall  he  lawful  for  this  court, 
to  hear,  determine,  and  adjudge  all 
crimes  and  misdemeanors,  committed  in 
this  city  and  county,  (cases  alfecting  life 
only  excepted,)  "  in  as  full  and  complete 
a  manner,  as  any  court  of  oyer  and  ter- 
miner, and  gaol  delivery,  for  the  said  city 
and  county,  might  or  could  hear,  deter- 
mine, and  adjudge."  (2  vol.  Kev.  Laws, 
p.  503. 

That  courts  of  oyer  and  terminer  pos- 
sess the  power  to  grant  new  trials,  I  think, 
without  any  express  authority,  would  not 
be  denied,  but  it  has  been  virtually  decid- 
ed by  the  supreme  court,  in  the  case  of 
The  People  vs.  Townsend. 

That  was  the  case  of  an  indictment  for 
perjury,  tried  before  3Ir.  Justice  Lewis, 
at  the  Dutchess  Oyer  and  Terminer,  on 
which  the  defendant  w  as  found  guilty. — 
The  judge  reported  the  case  to  the  su- 
preme court,  and  stated  that  in  his  opin- 
ion the  verdict  was  against  evidence.  It 
was  proposed  to  bring  up  the  record  and 
proceedings  by  certiorari  into  the  su- 
preme court  for  the  purpose  of  being 
finally  disposed  of  there,  but  this,  for 
reasons  which  are  not  material  to  be 
mentioned,  w^as  considered  to  be  inconve- 
nient and  unnecessary,  and  the  supreme 
court  therefore  adopted  the  course  of 
advising  or  instructing  the  next  court  of 
oyer  and  terminer  to  be  held  in  the  coun- 
ty of  Dutchess  to  grant  a  new  trial,  thus 
recognising  the  authority  of  that  court  to 


grant  new  trials  in  an  important  ca^c  ami 
on  th(!  merits. 

The  powers  of  this  court  over  all  cases 
within  its  jurisdiction,  as  already  stated, 
are  declared  to  be  commensurate  witli 
those  of  the  oyer  and  terminer,  and  tliat 
court  having  the  power  to  grant  new 
trials  on  the  merits,  we  necessarily  pos- 
sess the  same  power. 

This  brings  us  to  consider  the  grounds 
on  which  the  present  motion  is  made — 
they  are  two  :  1st,  That  the  court  mis- 
directed the  jury,  by  stating  that  they 
po^se.^sed  the  power,  in  a  criminal  case, 
of  deciding  both  the  law  and  the  fact. 
2d,  That  the  verdict  was  against  law  and 
evidence. 

As  to  the  general  power  of  jurors  to 
decide  both  the  law  and  the  fact  in  a 
criminal  case,  subject  to  the  (pialihcations 
which  I  shall  endeavour  brietly  to  state, 
1  never  before  heard  it  questioned  in  the 
courts  of  this  state.  It  has  been  constant- 
ly claimed  by  counsel  for  defendants  at 
this  bar,  when  they  thought  it  might  be 
beneficial  to  their  clients,  and.  if  1  am  not 
much  mistaken,  one  of  the  counsel  for 
this  defendant,  urged  it  on  the  trial  of 
the  present  case. 

In  England  the  same  doctrine  is  main- 
tJiined,  and  the  power  of  jurors  in  thifn 
respect,  has  there  been  frequently  exer- 
cised in  favour  of  parties — prosecuted 
on  the  part  of  the  crown.  The  right  of 
a  jury  to  return  a  general  verdict^  and  the 
privilege  of  not  being  questioned  as  to 
the  grounds  of  their  verdict,  are  founded 
upon  this  doctrine.  Of  this  right  and  pri- 
vilege there  can  be  no  doubt,  and  it  is  a 
necessary  consequence  from  the  right  of 
rendering  a  general  verdict,  and  the  pri- 
vilege of  not  being  questioned  as  to  their 
reasons  for  it,  that  the  jury  must  pass  oq 
the  Tn'holc  matter  in  isstie^  and  decide  both 
the  law  and  the  fact.  It  is  a  power  es- 
tablished and  maintained  as  an  additional 
security  to  the  party  accused.  In  Eng- 
land it  is  considered  to  afford  a  great  pro- 
tection against  the  undue  influence  of  the 
crown.  To  us  this  reason  does  not  ap- 
ply, but  independent  of  the  constitutional 
provision  that  the  trial  byjury  shall  remain 
inviolate  for  ever,  there  are,  in  my  view, 
other  cogent  reasons  which  ought  to  in-r 
duce  the  people  of  this  country  for  ever 
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fo  cherish  this  mode  of  trial,  especially  in 
criminal  cases,  and  to  support  the  power 
ol' juries  in  their  fullest  extent. 

In  times  of  turbulence  and  faction,  the 
spirit  of  violence  and  persecution  may 
become  very  extensive  and  dangerous. 
If  unfortunately  this  spirit  should  ever 
reach  any  of  our  courts,  it  would  be  found 
that  the  trial  byjarors  drawn  and  bal- 
loted as  the  law  provides,  would  aflbrd 
a  higher  security  to  the  citizen  than  an}' 
other  mode  of  trial  that  can  be  devised. 
Although  it  cannot  be  expected  that  jurors 
should  be  versed  in  the  science  of  the 
law,  1  think  it  vastly  more  important  for  the 
protection  of  innocence,  that  they  should 
be  impartial  and  independent.  Drawn 
and  balloted  as  the  law  directs,  it  can 
rarely  happen  that  some  of  them  at  least 
should  not  be  so,  and  with  the  aid  of 
counsel,  whatever  maybe  the  disposition 
of  a  court,  they  furnish  a  stronger  shield 
against  oppression  than  is  known  in  the 
institutions  of  any  other  countr)^ 

In  some  respects  however  the  decision 
of  legal  questions  necessarily  belongs  to 
the  court.  In  relation  to  the  evidence 
on  a  trial,  it  must  be  so.  The  jury  have 
nothing  to  do  with  the  admission  or  re- 
jection of  evidence.  These  are  always 
preliminary  questions,  and  however  im- 
portant in  their  consequences,  must  of 
necessity  belong  exclusively  to  the  court. 
They  do  not  relate  to  the  legality  of 
the  charge  exhibited  against  the  defen- 
dant, but  only  to  the  mode  of  proving  or 
disproving  it. 

Again,  in  the  course  of  a  public  prose- 
cution, a  number  of  applications  may  be 
made  to  the  court  on  questions  of  law, 
with  which  a  jury  can  have  nothing  to 
do.  If  the  indictment  be  informal  or  in- 
sufficient, the  defendant  may  move  to 
quash  it,  or  he  may  demur  to  it,  or 
he  may,  after  a  trial  and  verdict  against 
him,  move  in  arrest  of  judgment,  and  in 
these  several  ways  appeal  to  the  court 
for  its  judgment,  whether  the  charge  as 
alleged  against  him  amounts  to  a  legal  of- 
fence. So,  also,  as  in  the  present  instance, 
he  may  move  for  a  new  trial  on  a  variety 
of  grounds,  according  to  the  merits  of  his 
case.  On  all  these  apphcations  the  court 
acts  independently  of  a  jury,  and  is  go- 
verned solely  by  its  own  opinion.  But 
it  is  important  to  observe,  tb^t  all  such 
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applications  proceed  from  tJie  defendant 
himself,  and  are  made  wholly  for  his  be- 
nefit. The  power  of  the  court  is  applied 
to,  either  to  save  him  from  the  necessity 
of  submitting  to  a  trial,  or  to  relieve  him 
from  its  effects  after  a  verdict  is  found 
against  him.  If  he  be  acquitted,  a  new 
trial  is  never  awarded,  although  the  court 
should  be  of  opinion  that  he  ought  to  have 
been  convicted.  Thus  it  is  that  the  power 
of  the  court  can  be  exercised  in  his  fa- 
vour only,  but  can  never  be  exerted 
against  him. 

In  addition  to  this,  the  jury  have  le- 
gally the  right  to  differ  from  the  court, 
both  as  to  law  and  the  effect  of  evi- 
dence, and  their  verdict  can  never  be 
disturbed,  except  for  the  purpose  of  fa- 
vouring a  defendant,  by  granting  a  new 
trial  in  case  of  a  conviction. 

The  court  therefore  think  that  thejr 
were  right  in  stating  to  the  jury  that  they 
possessed  the  power  of  deciding  both  the 
law  and  the  fact,  if  they  thought  propel? 
to  exercise  that  power. 

But  it  does  not  follow  that  the  courC 
may  not  award  a  new  trial  after  a  con* 
viction.  If  they  are  satisfied  that  the- 
jury  were  mistaken,  either  as  to  the  law 
or  the  evidence,  it  is  competent  for  the 
court  to  grant  a  new  trial,  in  order  that 
the  merits  of  the  case  may  be  more  fullj^ 
examined  and  understood.  It  will  be  re- 
collected too,  that  this  was  a  case  novel 
in  its  nature,  and  that  on  first  impres- 
sion, without  the  aid  of  former  decisions, 
both  court  and  jury  may  be  more  likely 
to  err  than  in  ordinary  cases. 

On  the  second  ground  on  which  this 
motion  is  made,  to  wit,  that  the  verdict 
was  against  law  and  evidence,  I  think  the 
question  is  fairly  open  for  the  consider- 
ation of  the  court. 

The  charges  contained  in  the  three  first 
counts  of  the  indictment,  for  opening  and. 
publishing  a  sealed  letter,  belonging  to 
another,  the  court  considered  an  indicta- 
ble offence,  and  so  instructed  the  jury, 
The  reasons  for  that  opinion  were  then 
given,  and  need  not  be  repeated.  Since 
the  trial  we  have  had  more  opportunity  tQ 
retlect  on  the  question,  and  we  have  seen 
no  sufticient  cause  to  depart  from  that  opi- 
nion ;  but  I  am  the  more  convinced  of  its 
correctness  by  the  authority  of  some  ana- 
logous pase<,  two  of  which  I  will  aaentieaj 
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There  is  an  olVcncc  at  common  law,  <le- 
noniinatcd  eaves  drojtpinq.  'I'hose  "  who 
listen  under  the  walls  or  windows,  or  the 
caves  of  a  house,  to  liearkcrj  alter  disi- 
course,  and  thereuj)on  to  frame  misr.hie- 
vous  tales,"  kc.  are  guilty  of  this  ofience. 
The  principle  on  which  this  rests,  is  that 
it  is  unlawful  by  any  such  means  to  pry 
into  the  secrets  of  others,  and  to  make 
»ise  of  them  for  the  purpose  of  producini;; 
mischief.  The  l)ryini;  into  the  alfairs  of 
otliers,  by  openini^  letters  and  publishing 
their  contents  to  the  world,  is  in  my  view 
of  stronger  character,  and  if  permitted 
T\ith  impunity,  is  calculated  to  produce 
greater  and  more  exteii'^ive  evils. 

The  tearin;^  or  destroying  the  l>ond  of 
an  individual,  is  alst)  indictable.  This 
would  at  fjrst  view  api)ear  to  be  alto«;e- 
ther  a  private  injury.  But  securities  of 
this  kind  have  become  so  <:;eneral  and  im- 
portant, that  the  public  are  considered  to 
have  an  interest  in  protectinu;  them.  The 
act  in  itself  beinj^  unjustifiable  fuid  the 
public  havin<r  such  interest  in  preventin'^ 
it,  il  falls  within  the  delluilion  of  a  public 
misdemeanor,  and  is  indictable. 

We  therefore  continue  to  be  of  opin- 
ion, that  the  charge  to  the  jury,  on  this 
part  of  the  indictment,  was  proper. 

On  the  two  last  coimts  tiie  court  in- 
structed the  jury,  that  if  they  believed, 
according  to  the  evidence  given,  that  the 
letter  came  into  the  posses^  'on  of  the  de- 
fendant already  opened,  and  that  he  had 
no  agency  in,  and  was  not  privy  to  the 
breaking  of  the  seal,  and  merely  pub- 
lished its  contents,  this  act,  though  not 
strictly  correct  as  between  individuals, 
did  not  amount  to  a  public  offence.  For 
the  reasons-  tlien  given,  we  continue  of 
the  same  opinion. 

It  was  contended  on  the  trial,  that  the 
defendant  being  proved  to  be  in  possession 
of  the  letter,  it  was  incumbent  on  him  to 
show  how  he  came  by  it,  or  that  by  the 
rules  of  evidence  he  must  be  deemed  to 
have  obtained  it  unlawfully,  and  to  have 
opened  it  for  the  purposes  for  which  it 
had  been  used,  and  also  that  there  were 
circumstances  to  support  this  charge 
against  him.  In  our  opinion,  he  did 
show  how  he  came  by  it,  and  the  evi- 
dence went  satisfactorily  to  prove,  as  far 
as  the  nature  of  the  case  would  admit, 
that  it  came  to  his  hands  already  opened. 


\V^e  did  not  «up])0sc  there  wa*»  any  real 
(pieslion  or  dilliculty  in  the  minds  ol"  the 
jury  on  this  i>oint,  and  we  do  not  think 
so  now.  Some  stress  has  been  laid  on 
the  admission  of  the  district  attorney, 
that  the  evidence  did  not  8U])port  the 
charge  of  breaking  open  the  letter, 
which,  it  was  urged,  ought  to  have  been 
conclusive.  On  this  it  is  proper  to  ob- 
serve, that  it  was  made  after  the  evi- 
dence had  bec'i  closed,  airfl  the  cause 
summed  up  by  two  counsel  on  each  side, 
and  in  consequence  of  what  was  said  bj 
the  court,  directing  his  attention  to  the 
two  points  which  appeared  to  them  to 
arise  in  the  case,  and  it  was  opposed  by 
the  counsel  for  the  prosecution,  associ- 
ated with  him.  The  eflect  of  an  admis- 
sion on  either  side,  before  the  evidence 
is  closed,  ought  to  be  conclusive,  because 
the  opposite  party  may  rely  upon  it  and 
forbear  to  give  further  testimony  con- 
I  cei  ning  the  point  or  facts  admitted.  But 
when  the  whole  evidence  th;it  can  be  giv- 
en, i.-^  in  the  possession  of  the  jury,  and  the 
counsel  on  the  same  side  differ  with  reg;ird 
to  its  import,  and  even  if  no  such  dif- 
ference exists,  it  is  the  province  and  the 
duty  of  the  jury  to  p;LSs  their  own  judg- 
ment upon  it,  and  it  hfis  sometimes  hap- 
pened that  contrary  to  such  admissions  of 
counsel,  which  then  are  but  matters  of 
opinion,  juries  have  considered  them 
prejudicial  to  the  rights  of  their  clients, 
and  disregarded  them. 

These  observations  are  intended  mere- 
ly to  show  that  the  whole  case  was  still 
to  be  submitted  to  the  jury.  But  from 
the  evidence  as  it  actually  appeared,  and 
the  influence  which  the  admission  of  the 
I  district  attorney,  under  any  circumstan- 
!  ces,  was  naturally  calculated  to  have,  the 
court  did  not  think  it  material  to  dwell 
on  this  point,  believing,  as  they  still  be- 
lieve, there  was  no  doubt  on  the  minds  of 
the  jury  respecting  it. 

The  ground  on  which  the  jury  found 
their  verdict  is  obvious  enough.  They 
meant  to  say,  notwithstanding  the  opinion 
of  the  court,  that  the  reading  and  pub- 
lishing the  letter,  whether  found  open  or 
not,  was  an  offence,  and  therefore  they 
found  the  defendant  guilty.  Had  they 
been  asked  the  question  as  to  the  par- 
ticular counts  on  which  they  intended  to 
find  him  guilty,  this,  I  have  no  doubt, 
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would  have  been  the  explanation  of  their 
verrlict.  But  no  such  inquiry  was  made. 
The  counsel  for  the  defendant  required 
the  jury  to  be  polled,  which  was  done, 
but  no  other  questions  were  asked.  It 
was  competent  for  the  defendant  or  his 
counsel  to  have  asked  for  their  verdict  on 
each  count  separately,  and  the  jury  would 
have  been  bound  to  answer.  Their 
privileg;e  protects  them  from  assigning 
reasons  for  their  verdict,  but  they  are 
bound  to  say,  when  demanded,  whether 
they  find  the  defendant  guilty  or  not 
upon  each  distinct  charge,  or  count, 
contained  in  an  indictment.  This  inquiry 
was  not  the  business  of  the  court. 

The  jury  we  consider,  therefore,  as 
having  mistaken  the  law  ;  and  it  being 
an  application  in  favour  of  a  defendant 
in  a  criminal  case,  and,  possessing  the 
power,  we  think  it  our  duty  to  award  a 
new  trial. 

(libel.) 
ALDEN  SPOONER'S  CASE. 

Maxwell,  Fisk,  and  Price,  Counsel  for 

the  prosecution. 
BoGARDus  and  Van  Wyck,  Counsel  for 

the  defendant. 

Though  a  letter,  technically  speaking,  is  not  the 
subject  of  a  felony,  yet  where  a  publication, 
char^i;ed  as  a  libel,  alleged  that  the  prosecutor 
made  use  of  properly,  known  lo  be  stolen,  and  it 
appeared,  that  this  charge  had  reference  to  a 
letter,  it  was  held,  tliat  unless  justified  or  ex- 
plained^  such  charge  is  libellous. 

In  such  case,  the  defendant  will  be  permitted  to 
show,  that  by  the  property  alleged  lo  have  been 
stolen,  he  meant  a  certain  letter,  directed  lo  him 
by  another  pei-son,  which  had  been  surrepti- 
tiously obtained ;  and  in  doing  this,  the  defen- 
dant is  not  to  be  confined  to  the  particular  pub- 
lication charged  as -a  libel. 

A  publication,  calculated  to  hold  up  another  to 
public  oblonuy,  contempt,  and  ridicule,  is  a 
libel. 

The  defendant  was  indicted  during  the 
last  term,  for  a  libel,  published  in  a  cer- 
tain newspaper  called  the  "  New-York 
Columbian,"  of  the  2nd  day  of  November 
last,  against  Mordecai  M.  Noah,  the  edi- 
tor of  the  newspaper  called  the  "  Nation- 
al Advocate." 

When  the  jurors  were  balloted  and 
called,  it  appeared,  that  some  of  them  had 
served  on  the  trial  in  the  preceding  case. 
The  court  inquired  of  the  counsel  for  the 


prosecution,  whether  they  had  any  ob- 
jection to  make  to  such  jurors,  which 
question  was  answered  in  the  negative. 

The  libel  set  forth  in  the  indictment, 
was  part  of  a  long  editorial  article,  head- 
ed, '•'  Madness  of  party,"  animadverting 
on  the  conduct  of  the  general  committee  of 
the  republican  party  in  this  city,  in  send- 
ing a  delegate  to  Philadelphia,  to  join  in 
a  public  dinner,  and  congratulate  a  parti- 
cular party  in  that  city,  on  their  recent 
triumph  in  an  election. 

The  matters  alleged  as  being  libellous, 
set  forth  in  the  indictment,  were  in  the 
following  words  : 

"  Yes,  republicans  of  New- York,  the 
National  Advocate  of  yesterday,  exhibit* 
the  fict,  that  a  general  committee,  of  which 
Mr.  Jonathan  Thompson  was  chairman, 
and  Mr.  Benjamin  Romaine  secretary, 
thought  it  necessary  to  send  a  representa- 
tive to  Philadelphia,  to  join  in  this  carou- 
sal, and  by  addressing  and  toasting,  to 
propitiate  the  favour  of  the  triumphant 
party.  And  who  is  the  representative  of 
this  faction,  who  seek  to  foment  the  feuds 
of  civil  war  among  their  brethren,  of  a 
sister  state  ?  Who  is  the  grand  depository 
of  all  the  political  virtue  of  this  great  me- 
topolis  ?  Gentle  rei\(]ei\  Alajor,  J\Ianassaht 
Moses,  Aou'A,  was  this  high  dignitary — the 
political  consequence  of  this  great  state, 
rested  on  the  shoulders  of  this  modern 
Atlas — a  stranger,  with  no  ties  of  lamily 
or  ])roperty — the  knight  of  the  broken 
seal — who  converted  to  his  own  use,  pro- 
perty knozi-n  to  be  stolen  ! 

The  publication  liaving  been  admitted, 
it  was  read  in  evidence  to  the  jury,  when 
the  prosecution  rested. 

Van  W3'ck  opened  the  case  for  the  de- 
fendant, by  stating  to  the  jury,  that  as  the 
gravamen  in  the  indictment,  consisted  in 
calling  the  prosecutor,  "  the  knight  of  the 
broken  seal,"  who  converted  to  his  own 
use,  property  hnon-n  to  have  been  stolen^ 
the  defendant  would  prove,  that  this  ])art 
of  the  publication  referred  to  the  stealing 
of  a  certain  letter,  sealed,  and  transmitted 
by  "  Earnum  and  Nelson,"  printers  at 
Poughkeepsie,  to  the  defendant  in  thi.s 
citj^ :  and  that  such  letter,  in  its  passage, 
was  intercepted  and  opened,  before  it 
reached  him,  and  was  published  by  tlie 
prosecutor,  under  circumstances  in  which 
he  must  have  knozvn  that  it  was  surrepti- 
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liously  obtained.    The  dpfetKlint  wouM  [ 
contend  before  the  jury,  that  inasmuch  as 
a  letter  is  not  tJie  f^uhject  of  a  felon}/,  that 
therefore,  no  libel  is  contained  in  tins  j 
publication.  | 

The  counsel,  hereupon  offered  to  read  j 
fi  passage  from  the  "  National  Advocate" 
of  the  4th  of  November,  to  show,  that  the 
jtrosecutor  kiinself  considered  the  libellous 
matter  in  the  conclusion  of  the  publica- 
tion, to  refer  to  the  transaction  concern- 
inu;  this  letter. 

Price  objected  to  the  evidence,  on  the 
ground  that  the  particular  j)art  of  the 
publication,  attempted  to  be  explained, 
vpas  insulated,  and  had  acquired  a  publi- 
city through  the  state,  among  persons  who 
were  not  accjuainted  with  the  particular 
circumstances  of  the  transaction  concern- 
ing the  letter,  and  who,  most  probably, 
were  not  in  the  habit  of  reading  the 
*'  Advocate."  The  counsel  for  the  de- 
fendant, had,  therefore,  no  right  to  give 
in  evidence,  any  construction  made  by 
third  persons,  which  the  libel,  on  iis  face, 
would  not  warrant. 

The  introduction  of  the  testimony  was, 
for  the  present,  wai\  ed. 

Charles  P.  Bnrnum,  a  witness  on  Vie- 
half  of  the  defendant,  testified  to  the  same 
facts  in  relation  to  the  letter,  as  are  stated 
in  his  testimony,  in  the  preceding  case. 

The  letter  of  Barnum  and  Nelson,  set 
forth  in  the  fifth  count  of  the  indictment 
in  the  same  case,  was  hert,  read  in  evi- 
dence. 

The  counsel  for  the  prosecution,  then 
ofTered  to  read  passages  from  the  Nation- 
al Advocate  of  Nov.  4th,  12th,  15th, 
18th,  and  of  Dec.  2nd  and  3d  ;  with  the 
5ame  view,  and  for  the  same  purpose  as 
that  of  the  4th  of  Nov.  above  •  "ated,  was 
otTered. 

This  evidence  was  again  objected  to, 
by  the  counsel  for  the  defendant,  and  the 
question  being  argued,  the  court  decided 
that  the  evidence  was  admissible,  for  the 
purpose  of  showing  what  was  understood 
to  be  the  species  of  propert}'  alleged  in 
the  publication,  as  knorvn  to  have  been  sto- 
len, in  connexion  Avitli,  or  in  confirmation 
of  what  appeared  from  the  publication 
itself.  At  any  rate,  the  defendant  had  a 
right  to  produce  such  testimony,  in  miti- 
gation of  his  punishment,  should  he  be 
convicted. 


Passages  from  these  several  paperg 
weie  read,  and  it  aj)peared  thfreti  <Hn, 
that  the  prosecutor  considered  the  hbel- 
lou«  matter,  contained  in  the  conclusion  of 
the  pui>licati()n,  as  having  reference  to  the 
transaction  concerning  the  letter. 

The  counsel  for  the  prosecution,  here- 
upon ofi'ered  to  read  the  conviction  of 
the  prosecutor  of  yesterday,  for  the  pur- 
pose of  showing  by  the  verdict  of  the 
jury,  (see  the  preceding  case,)  that  the 
letter  zvas  stolen. 

The  counsel  for  the  defendant  said, 
that  the  evidence  oflered,  was  so  mani- 
festly absurd,  that  they  would  not  argue 
the  question  before  the  court. 

The  court  derided  that  it  was  in- 
admissible and  unnecessary,  inasmuch 
as  the  facts  relative  to  the  transac- 
tion, were  already  before  this  jury,  or 
might  be  proved,  so  as  to  enable  them  to 
judge  of  the  matter  for  themselves. 

Mordecai  M.  Noah,  a  witness  on  behalf 
of  the  prosecution,  on  being  sworn,  was 
asked  by  Mr.  Price,  whether  he,  tlie  wit- 
ness, had  ever  made  use  of  property^ 
knon  n  by  liiiii  to  be  stolen  ? 

The  witness  answered  in  the  negative, 
and  to  another  inquiry,  whether  he  had 
ever  made  use  of  a  letter,  known  by  him 
to  be  stolen,  he  answered  in  the  same 
manner. 

The  witness  further  testified,  that  on 
Monday  morning,  the  3d  of  November, 
Moses  S.  Phillips,  brought  the  letter  to 
him  opened,  saying,  "  Here  is  a  curi- 
ous letter  ;"  and  further,  that  *'  he  had 
found  it  on  the  desk,  under  a  weight,  in 
the  front  ofhce  ;"  that  he  then  looked  on 
the  back  of  the  letter,  and  unfolded  and 
read  it,  without  examining  its  direction. 
The  witness  sent  for  Mr.  Birch,  inquired 
of  him  where  he  obtained  the  letter,  and 
he  said,  that  he  had  found  it,  on  Saturday 
morning,  on  the  floor  of  the  front  olhce^ 
open. 

The  witness  had  never  heard  of  or 
seen  the  letter,  until  Monda}'  morning ; 
and  besides  inquiring  of  M.  S.  PhiUips 
and  Mr.  Birch,  he  had  made  further,  in- 
quiries, to  ascertain  how  the  letter  ciune 
on  the  office  floor,  opened  ;  but  could  ob- 
tain no  satisfaction.  Soon  after  the  letter 
came  into  his  hands,  the  witness  showed 
it  to  N.  PhiUips,  the  proprietor  of  the 
paper,  who  advised  him  to  retain  the  ori* 
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ginal,  as  it  contained  a  libel ;  but  notwith- 
standing this,  the  witness  took  a  copy, 
and  enclosed  the  original  in  an  envelope, 
to  Mr.  Spooner,  stating  therein,  how  it 
was  found,  and  also  his  intention  of  pub- 
lishing it  in  the  "  Advocate."  The  wit- 
ness did  not  recollect  whether  Samuel 
Berrian  was  in  the  office  and  heard  the 
letter  read  ;  but  if  he  were,  he  approved 
its  publication,  as  did  also  the  proprietor 
of  the  "  Advocate." 

The  witness  further  said,  that  under 
the  then  existing  circumstances,  he  con- 
sidered it  perfectly  justifiable  to  publish 
the  letter,  and  that  he  would  publish  it 
again. 

There  was  a  public  meeting,  and  a 
dinner  given  by  certain  political  men  in 
Philadelphia,  and  the  witness  went  there 
as  a  private  citizen,  and  not  as  a  repre- 
sentative from  the  general  committee  in 
this  city.  After  his  arrival  there,  the 
witness  received  a  congratulatory  letter 
from  the  general  committee  here,  to  be 
presented  to  the  meeting.  The  witness 
had  hved  in  this  city  nearly  his  whole 
life,  and  was  educated  here.  He  had 
been  consul  of  the  United  States  at  Tunis, 
where  he  had  resided  several  years. 

John  O.  Sulhvan,  on  being  sworn  as  a 
witness  on  bebalf  of  the  prosecution,  testi- 
fied, that  he  was  the  consul  of  the  United 
States  at  Mogadore  :  that  he  hrst  became 
acquainted  with  the  prosecutor  at  Gibral- 
tar, when  he  was  on  his  way  to  Tunis  as 
consul  of  the  United  States  ;  and  that  his 
character  was  fair  and  unblemished,  and 
his  manners  and  demeanor  those  of  a 
gentleman. 

The  witness  had  read  the  publication 
in  question,  and  had  he  seen  it  pubhshed 
against  any  other  individual,  whom  he 
had  not  known,  he  should  have  thought 
the  person  alluded  to,  had  been  guilty  of 
an  offence  equal  to  stealing. 

The  publication,  in  the  view  of  the  wit- 
ness, is  calculated  to  hold  the  prosecutor 
up  to  public  ridicule  and  contempt. 

Jonathan  Thompson,  alluded  to  in  the 
publication,  on  being  sworn  as  a  witness, 
testitied,  that  Mr.  Noah  was  not  sent  to 
Philadelphia,  as  the  representative  of  the 
general  committee,  of  which  the  witness 
was  chairman.  The  character  of  the 
prosecutor  is  perfectly  faii:  ap^  unble- 
«iished* 


RECOPvDER.  td 

Fan  Wyck,  (to  the  witness.) 
Do  you  know  the  verdict  of  yesterday, 
and  did  you  hear  the  evidence  on  that 
trial  ?  If  so,  what  do  you  now  think  of  hi} 
character  ? 

Answer :  I  heard  the  evidence  of  yes- 
terday, and  a  part  this  day  ;  and  I  relain 
the  same  opinion  of  his  character  as  I 
have  before  stated. 

Oiliest  ion :  Suppose  you  were  to  find  a 
letter  directed  to  an  individual,  broken 
open,  lying  on  your  office  floor  ;  would 
j  you  consider  it  a  justifiable  act,  to  open, 
!  read,  and  publish  its  contents  ? 
1     Answer:  That  would  depend  on  cir- 
cumstances :  I  think,  standing  in  the  situ- 
I  ation  of  the  prosecutor,  had  such  a  letter 
been  found  b}-  another,  open,  and  brought 
to  me,  wherein  I  had  been  called  "  A 
Tvretch,^^  1  should  have  pursued  the  same 
course  as  he  did,  if  not  a  more  rigorous 
one,  towards  the  writer. 

Here  the  evidence  on  both  sides  closed. 
Before  the  counsel  had  proceeded  to 
sum  up,  the  court  directed  their  atten- 
tion to  two  points. 

1.  That  part  of  the  publication  which 
related  to  the  expedition  to  Philadelphia. 

2.  The  matter  alleged  as  libellous,  in 
reference  to  the  letter. 

Van  W^^ck  summed  up  the  case  to  the 
jury,  previous  to  which,  he  cited  1  John. 
Rep.  p.  286,3d  John.  180,  and  9th  John.- 
53,  for  the  purpose  of  show  ing  that  malice 
was  essential  to  constitute  a  libel. 

The  cause  was  summed  up  with  much 
ability,  by  the  respective  counsel. 

The  mayor  charged  the  jury,  that  not- 
withstanding, in  the  discussion  of  this  case, 
they  had  heard  much  o(  party  views  and 
purposes,  the  court  hoped,  that  such 
considerations  would  be  discarded  from 
their  deliberations. 

Cases  of  this  description,  generally 
originated  among  printers  ;  and  it  was  a 
subject  of  regret,  that  the  press  had  be- 
come so  licentious.  Notwithstanding  this, 
the  same  rules  of  law  and  of  evidence, 
were  to  be  applied,  in  determining  cases 
in  which  editors  and  printers  were  con- 
cerned, as  in  any  other. 

The  court  deemed  it  unnecessary  to 
enter  so  extensively  into  the  definition  of 
libels  as  to  comprehend  every  case  of  that 
description.  It  w^as  sufficient  for  the  pur- 
pose of  this  case,  to  jsay,  that  any  ma1i- 
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cious  writing  or  publication,  exposing  or 
holdini^  up  another  to  public  hatred,  con- 
tempt, or  ridicule,  w;l«  lihellous. 

The  doctrine  on  the  subject  of  the  de- 
fence or  justilication  of  w  hat  would  otlier- 
wise  be  deemed  a  libel,  has  !)een  very 
muoli  ai^itated  in  the  courts  of  this  state, 
until  by  an  act  of  the  lei^islature,  and  the 
decisions  which  have  taken  place,  I  con- 
sider it  settled  that  malice  is  the  criterion 
of  a  libel  on  a  public  prosecution.    It  is 
provided,  however,  that  the  defendant  may 
give  the  trutli  in  evidence,  but  it  is  not  of 
itself  a  justification,  unless  the  publication 
also  proceed  from  jjood  motives,  and  be 
intended  for  justifiable  ends.    A  publica- 
tion may,  in  some  cases,  be  true  and  yet 
a  wanton  and  cruel  libel.    If,  for  exam- 
ple, natural  defects,  personal  deformity, 
or  the  mistbrtunes  of  individuals,  were 
to  be  made  the  subjects  of  newspaper 
animadversion,  however  true,  it  could 
DOt  be  justified,  for  the  motive  must  ne- 
cessarily be  improper.    So  on  the  other 
hand  it  follows,  that  a  publication  may  be 
untrue,  and  yet,  on  a  public  or  crimin;U 
prosecution,  be  held  innocent.    If  it  be 
founded  in  error  or  mistake,  and  no  ma- 
lice appears,  it  would  be  excused  from 
being  punished  as  a  crime.    To  constitute 
a  crime  the  intention  of  the  party  accused 
is  the  material  consideration,  for  there  can 
be  no  crime  without  a  criminal  intent. 

It  will  be  observed  that  we  now  speak 
of  libels  for  which  criminal  prosecutions 
may  be  m;untained  only  ;  not  of  remedies 
by  civil  actions  for  such  libels,  in  which  I 
apprehend  a  dilTerent  rule  to  prevail. 

Upon  these  principles,  the  inquiry  in 
the  present  cas^  will  be,  whether  the 
publication  in  question  be  injurious  to 
the  character  of  the  prosecutor,  Noah, 
by  holding  him  up  to  public  hatred,  con- 
tempt, or  ridicule,  and  whether  it  pro- 
ceeded from  malicious  motives. 

The  matters  charged  to  be  libellous  may 
be  naturally  classed  under  two  heads. 

1st.  As  they  relate  to  the  expedition 
to  Philadelphia. 

2d.  In  reference  to  the  charge  of  con- 
verting to  his  own  use  property  known 
to  be  stolen,  as  stated  in  the  conclusion 
©f  the  publication. 

In  relation  to  the  first,  it  appears  that 
the  prosecutor  originally  went  to  Phila- 
delphia ia  his  private  capacity,  not  as 


the  representative  or  delegate  from  thi» 
♦general  committee  of  this  city,  that  when 
there  he  received  a  congratulatory  letter 
from  the  committee  to  be  presented  to 
the  meeting  in  Philadelphia,  on  the  oc- 
casion of  their  triumph  in  the  preceding 
election.  He  then,  and  not  before,  be- 
came so  far  the  agent  or  representative 
of  the  general  committee  here.  But  this 
agency  appears  to  us  of  little  importance 
in  respect  to  the  charge  of  a  libel. 

What  is  more  material  in  this  view,  is, 
that  he  is  represented  in  this  branch  of 
tlie  publication  as  being  the  grand  depo- 
sitory of  all  the  political  virtue  of  this 
great  metropolis,  as  a  high  dignitary,  a 
modern  Atlas,  on  whose  shoulders  re^ted 
the  political  connecjuence  of  this  state, 
anil  a  stranger  without  the  ties  of  family 
or  property.  These  representations  ap- 
pear to  us  to  be  intended  to  hold  him 
up  to  ridicule  and  contempt,  and  if  you 
are  of  that  opinion,  the  defendant  ought 
to  be  found  guilty. 

As  to  the  next  branch  of  the  publica- 
tion, the  prosecutor  is  there  represented 
as  the  "  knight  of  the  broken  seal,  who 
converlec)  to  his  own  use  property  known 
to  be  stolen." 

If  this  charge  of  converting  to  his 
own  use  property  known  to  be  stolen, 
is  to  'be  taken  in  its  broad  sense,  unex- 
plained and  unconnected  with  any  trans- 
action to  which  it  referred,  it  would 
be  an  atrocious  libel.  But  it  is  con- 
tended that  it  manifestly  referred  to  the 
case  of  the  letter,  which  has  been  so 
much  a  matter  of  discussion,  and  that  it 
must  have  been  so  understood.  The 
transaction  concerning  this  letter  had 
already  been  the  subject  of  great  con- 
troversy ;  and  it  does  appear  to  us  that 
the  circumstiuices  attending  this  publica- 
tion, and  the  introductory  remark,  call- 
ing the  prosecutor  the  knight  of  the 
broken  seal,  indicated  strongly,  that  the 
charge  related  to  the  letter.  It  was  so 
treated  by  the  prosecutor  himself,  in  his 
subsequent  publications  concerning  it, 
and  I  think  it  would  naturally  make  that 
impression  on  the  mind  of  any  one. 

Technically  speaking,  or  in  a  legal 
sense,  a  letter  cannot  be  the  subject  of 
a  felony,  but  this  consideration  alone 
would  not  furnish  an  excuse  to  the  de- 
fendant.   A  letter  is  still  a  s|>ecies  of 
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property,  the  purloining  of  which  is  con-  i 
sidered  unlawful ;  and,  for  any  one  to  be 
subjected  to  the  imputation  of  converting 
to  his  own  use,  a  letter  known  by  him  to 
have  been  thus  obtained,  would  be  highly 
injurious,  and  therefore  libellous. 

Supposing  that  the  publication  had  re- 
ference to  the  letter,  and  was  so  under- 
stood, the  next  inquiry  is  whether  the 
letter  is  to  be  considered  as  having  been 
in  fact  purloined,  and  that  known  to  the 
prosecutor. 

Here  his  honour  adverted  to  the  prin- 
cipal facts,  concerning  the  manner  in 
which  the  letter  was  found  on  the  floor 
of  the  office,  and  its  coming  into  the  pos- 
session of  Noah,  as  stated  in  the  testimo- 
ny, and  he  observed,  if  conjecture  were 
to  be  indulged,  it  was  probable  that  some 
one  took  this  letter  from  the  vessel  in 
which  it  came,  opened,  and  ascertained 
its  contents  ;  and,  for  the  purpose  of 
making  mischief,  threw  it  or  dropped  it 
in  the  office  of  the  prosecutor. 

But  were  the  circumstances  such  as  to 
indicate  to  Mr.  Noah  that  it  must  have 
been  purloined  ?  If  they  were,  he  must 
of  course  have  known  them. 

It  was  found  open  on  Saturday  morn- 
ing, recently  after  it  date,  on  the  floor 
of  his  office,  it  remained  in  the  office 
until  Monday  morning,  when  it  was  hand- 
ed to  him,  it  was  addressed  to  another, 
to  whom  it  belonged,  it  contained,  among 
other  things,  a  libel  upon  himself,  and  re- 
lated to  the  distribution  of  the  business  of 
the  state  printing,  from  which  it  seems  he 
was  to  be  excluded.  It  is  not  probable  that 
the  writer,  or  his  correspondent,  would 
have  put  this  letter  in  the  way  of  Mr. 
Noah  :  yet  there  is  mystery  concerning 
it,  and  all  that  can  be  said  is,  that  if  you 
think  the  circumstances  were  such  as 
ought  to  have  satisfied  him,  that  the  let- 
ter had  been  purloined  on  its  passage  to 
the  rightful  owner,  then  this  part  of  the 
pubHcation  would  be  justified,  as  far  as 
relates  to  the  truth  of  the  facts  alleged 
in  it.  There  is  no  doubt  he  converted 
it  to  his  use,  by  pubhshing  it.  Whether 
it  was  purloined,  and  he  ought  to  be  con- 
sidered as  knowing  it,  are  among  the 
matters  of  fact  in  the  case,  which  belong 
to  you  to  decide. 

Admitting  the  letter  was  purloined  and 
that  the  prosecutor  ought  so  to  have  re- 


garded it,  still,  according  to  the  princi- 
ples we  have  mentioned,  another  ques- 
tion remains  ;  did  the  pubhcation,  con- 
taining this  charge,  proceed  from  good 
motives,  and  was  it  intended  for  justifiable 
ends  ?  for  although  true  in  point  of  fact, 
the  motives  and  the  ends  are  to  be  con- 
sidered. The  defendant  was  entitled  to 
vindicate  his  own  rights,  and  expose  the 
injury,  if  any  was  done  him,  in  relation 
to  this  letter,  but  if  he  went  beyond  this 
and  was  actuated  by  malice,  or  had  in 
view  any  unjustifiable  purpose,  he  would 
still  be  liable  to  this  prosecution. 

His  honour  having  again  briefly  called 
the  attention  of  the  jury  to  the  principal 
points  in  relation  to  the  two  branches  of 
the  publication  in  question,  as  already 
stated,  concluded  by  saying,  that  in  a 
case,  depending  so  much  on  circumstan- 
ces, and  the  intention  of  the  parties  con- 
cerned, he  did  not  consider  it  the  duty 
or  the  province  of  the  court  to  express 
a  decided  opinion  farther  than  had  been 
done,  and  he  left  it  for  their  determi- 
nation. 

The  jury  retired  towards  evening,  and 
remained  till  8  o'clock  the  next  morning, 
when  they  came  into  court,  and  stated 
that  they  had  not  agreed  on  a  verdict, 
and  that  it  was  not  probable  they  could 
ever  agree.  The  court  considered  it 
useless  to  send  them  out  again,  and  there- 
fore discharged  them. 


(practice  RULE  OF  COURT  CONTEMPT.) 

In  the  several  matters  of  MORDECAI 
M.  NOAH  and  ALDEN  SPOONER. 

Maxwell,  Counsel  for  the  People. 

Price,  Counsel  for  Koah. 

Van  Wyck,  &l  Drake,  Counsel  for  Spooner. 

To  publish  any  matter  in  a  public  newspaper,  re- 
flecting on  the  conduct  of  jurors,  or  witnesses^ 
in  a  case,  or  callins^  in  question  the  propriety 
of  a  judicial  proceeding,  during  the  pendency  of 
such  case,  and  while  it  is  undetermined,  is  a 
contempt  of  court. 

Tiiere  is  no  question  but  that  the  court  of  general 
sessions  in  the  city  of  i\ew-York,  can,  legally, 
proceed  by  attachment  against  a  party  guilty 
of  a  contempt,  not  committed  in  the  face  of  the 
court. 

It  seems,  that  where  the  contempt  complained  of 
was  in  a  public  newspaper,  which  (accompanied 
by  an  affidavit  tiiat  the  defendant  was  the  pub- 
lisher) was  read  and  filed,  whea  the  rule,  tp 
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show  ransp  wFiy  an  nltnctiinenl  siiould  not  issue, 
was  rrilrn'ij — (IihI  it  is  not  uecossary  on  the 
day  lor  siiowiii^  cau.'^c,  tliiit  tin;  piihlu;  }»to.>e- 
KUtor  should  show  that  a  copy  ot'  the  iiiatr«;r  al- 
lp<;«'d  as  a  coiitcrnpt,  was  s^tvcmI  with  the  copy 
ol  the  rule,  on  tin*  party,  called  on  to  show 
«  aiise.  At  least,  an  ol»jtction,  that  a  copy  of 
6uch  iiiatt<'r  did  not  accompany  the  rule,  is  hy- 
percritical. 

But  in  such  case,  on  the  (Jay  for  showinf^  cause, 
it  is  the,  practice  for  the  pnl<lic  [irosecntor  to 
proceed  to  point  out  the  matter,  alleged  as  a 
tont»;inpt  :  and  if  the  party  charged  dolh  not 
show  sudicient  cause,  or  pnrf;e  the  contein|)i", 
(slioidd  it  he  so  considered  liy  the  court,)  the 
ride  for  an  attachment  will  he  ordered;  on  the 
return  of  whicii  process,  the  di^Uicl  attorney 
prov-eeds  to  file  int«;rroi;at(»ries  with  the  clerk  to 
be  rend  hy  him  to  the  parly  on  oath.  But,  on 
the  day  for  showing  cause",  the  party  hy  showing' 
snIHcient  caieu-,  or  pnr;^ing  the  conleuipt,  may 
have  such  rule  discharged. 

On  the  last,  flay  of  the  preceding  term, 
tlie  mayor  stated,  that  one  of  the  jurors  on 
the  trial  of  the  case  of  the  People  ai^ainst 
M.  M.  Noah,  had  delivered  to  the  court 
several  newspapers,  entitled  the  National 
Advocate,  edited  hy  the  defenddnt,  con- 
taining puhlications  renectin«5  on  tiie  con- 
duct of  the  jury,  in  renderini;  the  verdict 
they  had  given,  and  claimed  the  j)rotec- 
tion  of  the  court,  and  he  delivered  those 
newspapers  to  the  district  attorney,  say- 
ing that  the  court  could  not  regularly 
notice  the  puhlications  contained  in 
them,  unless  the  papers  were  verified 
by  aflidavit,  showing  by  whom  they 
were  printed  or  edited. 

Shortly  after  this  intimation.  Maxwell, 
the  district  attorney,  produced  an  affi- 
davit of  H.  Spence,  stating,  that  M.  M. 
Noah  was  the  editor,  and  N.  Phillips  the 
proprietor,  of  the  National  Advocate  ;  to 
which  affidavit  were  annexed  the  newspa- 
pers above  mentioned,  unde^  date  of  ihe 
14th,  15th,  IGth,  and  17th  of  January. 

Several  passages  from  these  papers  were 
read. — The  tirst  contained  a  long  edito- 
rial article,  headed  '■^Liberty  of  the  Pres.<f," 
in  substance,  attributing  the  result  of  the 
prosecution  against  Noah  to  the  influence 
of  party,  complaining  with  considerable 
aeverity  of  the  grand  jury,  for  finding 
the  bill,  and  of  the  petit  jury  for  finding 
the  verdict  they  did,  alleging  it  to  be 
againat  evidence.  The  article  concluded 
with  the  publication  of  "  Barnum  and 
Nelson's"  letter  at  full  length. 

The  i^aper  of  the  next  date  contained 
a  communication,  signed  "  Blackstone," 


I  wherein  the  writer  endeavoured  to  show 
I  that  the  indictment  w;ls  without  prece- 
dent, and  tlM'.  verdict  contrary  to  law  and 
evidence.  This  paper  further  contained 
several  editorial  articles  on  the  injustice 
of  the  verdict ;  in  one  of  which  it  wa^ 
stated,  "  We  were  pained  to  see  an  at- 
tempt made,  for  party  purposes^  against 
laii)  and  evidence  to  convict  a  citizen  for 
a  misdemeanor,"  &c. 

The  third  paper  contained  another  edi- 
torial article  attrihuting  the  verdict  to 
the  eflbrts  of  a  pensioned  hand,""  and 
accusing  that  band  of  an  attempt  "to  sul- 
ly the  purity  of  justice." 

The  iourth  and  last  paper  contained 
several  articles  in  relation  to  the  trial, 
attrihuting  the  proceedings  and  verdict 
to  the  inlluence  of  De  Witt  Clinton,  and 
asserting  that  he  had  an  agency  in  pro- 
curing the  conviction  against  law  and  evi- 
dence. In  a  part  of  one  of  these  articles 
the  writer  complains  of"  bending  justice 
to  meet  a  upccific  purpose ;"  and  in  ano- 
ther article  it  was  stated,  that  the  Clin- 
tonians  obtained  a  verdict  '  which  does 
them  no  honour,  and  the  jurisprudence 
of  the  city  no  credit." 

The  court,  on  reading  the  affidavit, 
and  passages  from  these  several  papers, 
directed  them  to  be  filed  with  the  clerk, 
and,  on  motion  of  the  district  attorney,  or- 
dered rules  to  be  entered,  that  M.  M. 
Noah  and  N.  Phillips,  show  cause,  by  the 
first  day  of  the  next  term,  why  attach- 
ments should  not  issue  against  them,  for 
these  contempts. 

The  district  attorney  also  read  a  simi- 
lar affidavit,  attached  to  the  "  New-York 
Columbian"  of  January  16th,  which  con- 
tained the  following  article  : 

"  After  Mr.  Jonathan  Thompson  (chair- 
man  of  the  general  committee)  had  given 
his  evidence  in  the  case  of  the  people 
against  A.  Spooner,  a  gentleman  said,  "  If 
this  is  the  high  priest  of  the  congregation, 
w^hat  must  be  the  deacons  and  elders! 
What  must  the  w^orshippers  be,  whea 
such  is  their  idol  !" 

Upon  which,  Maxwell  moved  the  like 
rule  against  Alden  Spooner,  the  printer 
and  editor  of  that  paper,  which  was  also 
ordered. 

The  mayor  mentioned,  that  the  court 
had  intended  to  deliver  their  opinion  on^ 
the  motion  for  a  new  trial,  in  the  case  ©/ 
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tlic  people  against  Noah,  but  that  they 
did  not  think  it  proper  to  do  so,  whilst 
the  proceedings  lor  a  contempt  against 
him  were  depending. 

On  the  first  day  of  this  term,  present, 
the  honourable  Jacob  Radcliff,  mayor ; 
John  B.  Coles,  Joseph  Bracket,  An- 
thony L.  Underbill,  George  Buckmaster, 
George  B.  Thorp,  and  Reuben  Munson, 
esquires,  aldermen  ;  Maxwell  moved,  that 
the  parties  against  whom  the  rules,  as 
above  mentioned,  had  been  entered  at 
the  last  term,  show  cause  why  attach- 
ments should  not  issue  against  them. 

The  several  parties  appeared,  in  per- 
son and  by  their  counsel. 

In  the  matter  against  Noah,  Price  ob- 
jected to  the  proceedings,  tor  irregulari- 
1}%  in  this,  that  copies  of  the  passages 
complained  of  as  matters  of  contempt 
had  not  been  served  on  the  party  at  the 
time  the  copy  of  the  rule  to  show  cause 
was  served.  This  was  necessary,  for  the 
purpose  of  apprizing  the  party  of  the  mat- 
ters he  was  called  upon  to  answer. 

Maxwell,  after  reading  the  rule,  con- 
tended that  the  papers  containing  the 
matters  of  contempt  were  pointed  out ; 
and  that  the  party  was  sufficiently  appriz- 
ed of  the  particulars  by  the  several  pa- 
pers tiled,  when  the  rule  was  entered. 

Price  replied,  and  cited  to  the  court 
the  case  of  Lewis  vs.  Few,  2d  John.  Rep. 
290. 

The  mayor,  after  recurring  to  the  facts 
in  the  case,  stated,  that  he  considered  the 
objection  hypercritical,  and  that  it  was 
suthcient  for  the  district  attorney  to  pro- 
ceed and  point  out  the  several  matters  oi 
contempt,  in  the  newsjuipers  accompany- 
ing the  affidavits  ;  and  if  the  party  then 
wished  a  further  time  for  answering,  the 
court  would  grant  it. 

Maxwell  was  about  preparing  interro- 
gatories, to  be  tiled  with  the  clerk,  to  be 
administered  to  the  parties.  He  stated, 
that  he  considered  this  to  be  the  practice, 
and  in  support  of  it,  cited  4th  Black.  Com. 
p.  287. 

The  mayor  said,  that  he  did  not  consi- 
der that  authority  to  apply  to  this  stage  of 
the  proceedings.  The  parties  are 
brought  into  court,  to  show  cause  why 
the  rules  granted  at  the  last  term  should 
not  be  made  absolute  ;  a;id  it  now  re;3ts 


with  them  to  show  this  cause.  If  they 
do  not,  the  rule*  become  absolute  of 
course,  and  the  attachfnents  will  issue  ; 
on  the  return  of  which,  the  interrogate* 
ries  are  to  be  tiled  with  the  clerk,  to 
which  they  must  answer  under  oath. 
They  may,  however,  waive  or  supersede 
this  proceeding,  by  consenting  to  answer, 
or  purging  the  contempts  at  this  time. 

Maxwell,  hereupon,  marked  with  a 
pen,  the  several  passages  alleged  to  be 
contemptuous,  in  the  papers  filed. 

Price  raised  a  question  to  the  jurisdic- 
tion of  the  court,  in  proceeding  to  punish 
for  a  contempt  not  committed  in  the  face  of 
the  court.  He  stated,  that  it  was  a  rule  in 
England,  that  no  court  of  inferior  juris- 
diction, could  proceed  by  attachment,  to 
punish  a  party  for  an  alleged  contempt, 
not  committed  in  the  face  of  the  court. 

The  mayor  said,  that  this  objection,  if 
well  founded,  was  inconsistent  with  every 
!  thing  that  had  been  done,  and  he  consi- 
I  dered  it  extraordinary,  now  to  be  made. 
This  court  possesses  all  the  powers  of  a 
court  of  oyer  and  terminer,  over  cases 
witliin  its  jurisdiction  ;  and,  if  it  cannot 
punish  for  contempts  like  these,  it  had 
better  be  abolished.  At  any  rate,  he  was 
not  disposed  to  he;jr  counsel  on  that  ob- 
jection singly  ;  and  the  court  wished  to 
know  of  the  counsel,  whether  his  clients 
were  prepared  to  show  cause  on  the  me- 
rits of  the  charges  against  them.  If  so, 
the  court  requested  all  the  points  relied 
on  to  be  stated  at  once.  If  they  were 
not  prepared,  the  court  would  give  a 
longer  time. 

Upon  this,  the  counsel  prepared  an  affi- 
davit for  each  of  the  parties,  stating,  in 
substance,  that  in  neither  of  the  papers 
on  which  the  rule  was  granted,  did  they 
mean  or  intend,  either  directly  or  indi- 
rectly, any  contempt  of  this  court.  After 
these  afiidavits  were  read  and  filed,  the 
mayor  proceeded  at  some  length  to  expa- 
tiate on  the  impropriety  of  publishing  any 
matter,  in  a  public  newspaper,  reflecting 
on  the  conduct  of  jurors  or  of  witnesses, 
or  of  the  court,  in  any  judicial  proceed- 
ini?,  while  it  was  pending,  and  undeter- 
mined. 

The  matters  of  contempt  on  which  the 
rules  against  Noah,  Phillips,  and  Spooner 
were  granted  at  the  last  term,  related  to 
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two  caKCS  which  witc  i)Orttlimj;,  and  untie- ' 
termiiied  at  the  time  the  pubiiciitions  ap- 
peared. 

In  the  one,  u  verdict  had  been  render- 
ed against  the  defendant,  ami  his  counsel  | 
had  moved  for  a  new  trial.    Tiie  court 
had  not  decided  on  that  motion. 

In  the  other,  the  jurors,  alter  hcarini; 
the  e\idcnce,  could  not  agree,  and  were 
di-^char;ied,  and  the  case  was  still  pendinij. 

In  the  view  of  the  court,  it  cari  never 
he  tolerated,  that  any  party  iu  a  judicial 
proceediniij,  or  any  other  person,  should 
be  permitted  to  publish  any  matter,  r<'la- 
tive  to  such  j)roc(MMlin;i,  relief  tinu;  on  the 
motives  or  conduct  of  jurors,  witnesses, 
or  of  the  court,  while  the  case  was  pend- 
ing. It  is  obvious,  that  such  publications 
are  calculated,  not  orily  to  imjieach  the 
administration  of  justice,  but  to  bias  the 
I)uldic  niind,  to  excite  prejudices,  and  to 
inlluence  the  future  decision  of  the  case  ; 
and  nmst  therefore  be  considered  as  high 
pontempls.  In  resj)ect  to  witnc^^es  and 
jurors,  it  ought  also  to  be  recollected,  that 
they  do  not  come  voluntarily  into  a  court 
of  justice,  but  m  e  compelled  by  the  pro-  j 
cess  of  law.  They  are,  therefore,  enti- 1 
tied  to  the  protection  of  the  law,  against 
attacks  and  abuse  of  this  kind  ;  and  if  they 
cannot  be  so  protected,  the  most  dange- 
rous consetpiences  to  the  whole  system  of 
our  jurisprudence  would  ensue. 

SJiould  another  case  of  t'lis  kind  occur, 
we  should  be  disposed  to  punish  with  se- 
verity, if  not  to  the  extent  of  our  power. 

Under  the  circumstances  of  the  present 
cases,  believing  that  no  contempts  were 
intended,  we  shall  receive  the  apology 
offered,  and  order  the  rule,  to  be  dis- 
charged. 

A  similar  affidavit  was  prepared  by  the 
counsel  for  Spooner  ;  on  the  reading  and  1 
fiUng  of  which,  the  rule  against  him  was! 
also  discharged,  for  the  same  reason.  | 

Price,  after  the  determination  of  these  ! 
matters,  inquired  of  the  court,  whether  j 
they  would  decide  the  motion  for  a  new  \ 
trial,  in  the  case  of  Mordecai  M.  Noah.  | 

The  court  answered,  that  their  deci- 1 
sion  on  that  motion  would  have  been  i 
made  at  the  last  term,  had  it  not  been  for ; 
the  complaints  against  the  defendant,  for 
the  contempts,  which  were  now  disposed 
of,  and  that  they  would  deliver  their  opi- ' 
fiion  on  another  day  in  the  present  term.  [ 


(con  s  r  I  n  AC  v — f  k  a  t  b  . ) 

CHARLES  CKOMWKLL  k  RICHARD 
FIKLIJ'S  CASK. 

Maxwell,  Counsel  for  the  prosecution. 
BooARDLS,  Antho.v,  and  Baacketi^ 
Counsel  for  the  dtfcndiints. 

All  iridiftinPiit  for  a  conspirary  should  allf  ge,  thai 
somi"  .specific  act,  of  a  criininal  nature,  waii 
ajireed  to  be  |>eif<)niKd  by  tin-  conspirators,  or, 
tliut  they  a^n'fl  to  acconiplisli  some  lawful 
pijr|)o>-f,  liy  criminal  nieniis:  ollicrwiit,  such  in- 
dictnieiit  cannot  he  nininfained. 

In  an  indict nu  nt  tor  u  con>piracy.  it  was  alleged, 
in  sultslancc,  that  C.  and  V .  conspired  to  cheat 
O.  and  S.  ot  their  poods,  hy  means  of  this,  that 
C  should  n-picsent  to  O.  and  S.  that  he  uus  in 
«()l\  'jnt  circiinist;inces.  and  iihie  t<j  pay  hisdc-ht-, 
and  <il>o.  tlia!  H.  and  V.  woidd  endorsi-  his  note 
for  the  uoods;  and  that,  hy  reason  ol  such  re- 
j»resentalion,  O.  and  S.  parted  with  their  ^ood^ 
on  a  credit.  On  a  deimnrer,  it  was  held,  thai 
this  indictment  could  not  be  maintained. 

During  the  term  of  August  last,  the  de- 
fendants were  indicted  for  a  conspiracy. 

TJie  indictment  consisted  of  three 
counts  : 

The  first  alleged,  that  Chirles  Crom- 
well, late  of  the  tirst  ward  of  the  city  of 
New-York,  Merchant,  and  Richard  Field, 
of  the  same  place,  Merchant,  being  evil 
disposed  persons,  antl  unjustly  devising 
and  intending  to  defraud  Thomas  Otis  and 
Benjamin  L.  Swan  of  their  goods,  wares, 
and  merchandises,  on  the  tirst  day  of  July, 
1817,  with  force  and  arms,  at,  Lc.  falsely, 
fraudulently,  and  unlawtully,  did  conspire, 
combine,  confederate,  and  agree  among 
themselves,  to  obtain,  acquire,  and  get 
into  their  hands  and  possession,  of  and 
trom  Otis  and  Swan,  goods,  wares,  and 
merchandise,  of  great  value,  to  wit, 
$1000. 

Tliat  in  execution  of  the  premises,  and 
in  pursuance  of  such  conspiracy,  &c.  be- 
fore had  and  made,  between  them,  the 
said  Cromwell  and  Field,  afterwards,  &c. 
at,  &c.  it  was  agreed,  by  and  between 
them,  the  said  Cromwell  and  Fjeld,  that 
he,  the  said  Charles  Cromwell,  should 
purchase  on  credit,  certain  goods,  of  and 
from  Otis  and  Swan,  under  the  false  co- 
lour and  pretence,  that  he,  the  said 
Charles  Cromwell,  was  in  solvent  cir- 
cumstances, and  able  to  pay  his  debts  : 
and  that  he,  the  said  Charles  Cromwell, 
should  pretend  to  Otis  and  Swan,  or  one 
of  them,  that  John  Haviland  and  the  eaid 
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Hrchard  Field,  trading  as  copartners,  in 
said  city,  under  the  copartnership  name  of 
"  Haviland  and  Field,"  would  become  en- 
dorsers for  the  said  Charles  Cromwell. 

That  the  said  CromAvell,  in  further 
pursuance  of  such  conspiracy,  &c.  after- 
wards, &c.  at,  &c.  did  apply  to  the  said 
Benjamin  L.  Swan,  and  did  purchase  from 
him,  one  trunk  of  cambrick  muslin,  the 
property  of  Otis  and  Swan,  for  the  sum  of 
,^482,  at  a  credit  of  six  months,  the  said 
Cromwell,  falsely  representing  himself,  at 
the  time  of  said  purchase,  to  be  solvent, 
and  able  to  pay  his  debts  ;  and  folsely 
pretending,  that  John  Haviland  and  Ri- 
chard Field,  trading  as  copartners,  under 
the  firm,  k,c.  would  become  endorsers, 
&LC.  on  the  note  for  the  said  sum  of  §482. 
Whereas,  in  truth  and  in  fact,  Cromwell 
was  not  in  solvent  circumstances,  &:c.  : 
and,  whereas,  in  truth  and  in  fact,  the 
said  "  Haviland  and  Field''  never  did  be- 
come endorsers,  &c.  to  the  great  damage, 
&c.  and  against  the  peace,  Lc. 

The  second  count  alleged,  that  the 
said  Charles  Cromwell  and  Richard 
Field,  being  wicked  and  evil  disposed 
persons,  &c.  and  intending  to  aggrieve 
and  oppress  Hugh  K.  Toler,  and  to  de- 
fraud him  of  his  gocds,  wares,  and  mer- 
chandises, on  the  first  day  of  July,  1817, 
with  force  and  arms,  at,  &c.  falsely  and 
fraudulently,  did  conspire,  &,c.  among 
themselves,  to  obtain,  <Scc.  goods,  &-c.  of 
great  value,  to  wit,  jJlOOO,  the  property 
of  the  said  Toler. 

That  in  pursuance  of  such  conspiracy, 
&;c.  among  themselves,  afterwards,  to 
wit,  on,  Lc.  at,  ^c.  the  said  Charles 
Cromwell,  did  unlawfully  purchase,  ob- 
tain, and  get  of  the  said  Toler,  two  trunks 
of  cambrick  muslin,  the  property  of  said 
Toler,  of  the  value  of  ^5997. 

That  in  pursuance  of  such  conspiracy, 
&c.  the  said  Charles  Cromwell,  in  order 
to  carry  the  same  more  fully  into  etiect, 
did,  then  and  there,  to  wit,  on,  k,c.  at,  &ic. 
falsely  pretend  to  the  said  Toler,  that 
lie,  the  said  Cromwell,  would  procure  | 
the  endorsement  of  John  Haviland  and  Tie  ' 
said  Richard  Field,  on  the  note  of  him, 
the  said  Cromwell,  for  the  sum  of  ^997 
and  that  they,  the  said  Haviland  and  Field, 
were  fully  able  to  pay  their  debts. 

That  in  pursuance  of  the  said  conspi- 
racy ^  kc.  and  by  jjiems  of  the  false  pre- 


tences aforesaid,  they,  the  said  Cromweil 
and  Field,  on,  &c.  at,  &:c.  did  unlaw- 
fully, wickedly,  and  deceitfully,  cheat  and 
defraud  the  said  Toler,  of  his  goods,  &:c. 
to  wit  :  two  boxes  of  cambrick  muslin,  of 
the  value  of  g  997,  to  the  great  damage, 
k.c.  and  against  the  peace,  &ic. 

The  third  count  alleged,  that  the  said 
Charles  Cromwell  and  Richard  Field, 
with  divers  other  wicked  and  evil  dispos- 
ed persons,  to  the  jurors  unknown,  wick- 
edly designing  and  intending  to  cheat  and 
defraud  William  Luyster  and  Abraham 
Luyster,  of  their  goods,  Lc.  on,  kc.  at, 
&c.  with  force  and  arms,  fraudulently  and 
unlawfully  did  conspire,  &lc.  amongst 
themselves,  wrongfully,  injuriously,  and 
unjustly,  by  wrongful  and  unjust  means, 
to  cheat  and  defraud  the  said  William 
Luyster  and  Abraham  R.  Luyster,  of  their 
said  goods,  &.c^ 

That  on  the  15th  day  of  July,  1817,  at, 
&:c.  the  said  Charles  Cromwell  was  em^ 
barrassed  in  his  alfairs,  and  was  unable  to 
pay  his  debts,  and  had  confessed  a  judg- 
ment in  favour  of  one  John  Haviland  and 
the  said  Richard  Field,  for  a  large  sum  of 
money  ;  and,  that  the  said  Richard  Field, 
being  a  partner  in  the  house  of  Haviland 
and  Field,  was  also  embarrassed  in  his 
affairs,  and  unable  to  pay  his  debts  as 
such  partner. 

That  the  said  Charles  Cromwell  and 
Richard  Field,  well  knowing  the  premi- 
ses, and  unlawtully,  wickedly,  and  wrong- 
fully combining,  devising,  designing,  and 
intending  to  cheat  and  defraud  the  said 
W.  Luyster,  and  A.  R.  Luyster,  of  their 
goods,  &c.  in  pursuance  of  said  conspira- 
cy, k.c.  did  agree  and  meet  together,  with 
the  wicked  intent  and  purpose  aforesaid, 
and  to  cause  and  procure  the  said  Luy- 
sters  to  believe,  that  the  said  Charles 
Cromwell  and  John  Haviland,  and  the 
said  Richard  Field,  were  in  good  circum- 
stances, and  able  to  pay  their  debts  ;  and  to 
cause  and  procure  the  said  Luysters  to 
sell  to  him,  the  said  Charles  Cromwell, 
certain  g-oods,  &c.  of  great  value,  to  wit, 
§oOO  ;  and  to  accept  of  the  note  of  him, 
the  said  Cromwell,  drawn  in  favour  of 
the  said  John  Haviland  and  Richard  Field, 
and  endorsed  by  the  said  Haviland  and 
Field,  or  one  of  them,  for  the  said  sum  of 
^500,  in  payment  thereof. 

That  the  said  Charles  Cromwell,  after- 
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WJirds,  to  wit,  on,  i:c.  at,  i^c.  the  better 
and  more  cflectually  to  complete  ami  per- 
fect the  said  wicked  contrivance,  conspi- 
racy, and  intention,  did  then  and  there 
pretend  to  the  said  A.  K.  Luyster,  that  he, 
the  said  Cromwell,  was  able  to  pay  every 
one  he  owed  :  that  he  was  doing  a  snui^ 
business,  and  that  J.  Ilaviland  and 
llichard  Field  wonld  endorse  for  him;  and 
that  they  were  as  j;ood  as  the  Bank  of 
New-York.  By  reason  of  which,  he,  tiie 
said  A.  K.  Luyster,  was  then  and  ti.ere 
prevailed  upon  to  consent,  and  did  then 
and  there  consent  and  ai^rec,  to  sell  cer- 
tain i^oods,  isic.  to  said  Cromwell,  and  af- 
terwards, &ic.  at,  kc.  did  deliver  to  him, 
the  said  Cljarles  Ciornwell,  one  bale  of 
India  j;oods  of  y;reat  vahie,  to  wit,  ^oOO  ; 
by  means  of  which  premises,  the  Luy- 
sters  have  been  impoverished  and  ag- 
grieved, to  their  damage  and  oppression, 
and  Jigainst  the  peace  of  the  people  of  tlie 
state  of  New- York,  and  their  dignity. 

The  defendants  demurred  to  the  indict- 
ment ;  and  on  Friday,  the  tJth  of  February, 
instant,  their  counsel  opened  the  argu- 
ment. 

Anthon,  after  recurring  to  the  indict- 
ment, which  he  examined  in  all  its  parts, 
contended  that  it  was  not  competent  for 
the  public  prosecutor  to  turn  that  which 
constituted  a  mere  civil  injury  into  a  pub- 
lic offence.  The  facts  disclosed  in  this 
indictment,  consisted  in  conspiring  to 
cheat  other  persons,  by  certain  specitic 
means  set  forth. 

In  the  tirst  count  it  is  alleged,  that 
Cromwell  and  Field  conspired  to  cheat 
Otis  and  Swan  of  their  goods,  by  having 
Cromwell  represent  to  them,  that  he,  the 
said  CromwcU,  was  in  solven.  circum- 
stances, and  able  to  pay  his  debts ;  and 
furt  .er,  that  "  Haviland  and  Field''  would 
endorse  the  note  of  said  Cromwell — that 
he  did  make  such  representation,  and 
thereby  obtained  goods  on  a  credit  of  six 
months,  The  second  count  alleges,  that 
the  defendants  conspired  to  defraud  one 
Hugh  K.  Toler  of  liis  goods,  by  Cromwell 
pretending  to  him,  tjiat  he  w  ould  procure 
the  en;lor^ement  ..f  ''Haviland  and  i  ieid," 
who  were  able  to  pay  their  debts  ;  and 
that  in  pursuance  of  sugh  conspiracy,  the 
defendants  obtained  the  goods  of  Toler,  by 
guch  repi  esentation.  The  third  count 
alleges,  that  the  defendants,  with  others, 


conspired  to  defraud  the  Lnysters  of  their 
goods  ;  that  Cromwell  was  enibarnissed, 
and  had  confessed  a  judgment  to  Havi- 
land and  l-'iehl,  and  that  Field  also  was 
embarrassed,  and  that  Cromwell  repre- 
sented to  the  Luysters,  that  he  w;is  do- 
ing a  snug  business,  that  "  Haviland  and 
Field"  would  endorse  for  him,  and  that 
they  were  as  good  as  the  Bank  of  New- 
York.  By  reason  of  which  representa- 
tion one  of  the  Luysters  parted  with  the 
property  of  the  firm. 

Neither  of  these  representations,  if 
made,  would  amount  to  a  false  pretence 
under  the  statute:  they  were  not  such  pre- 
tences against  which  common  prudence 
could  not  guard  :  nor  could  they  be  con- 
sidered as  alVecting  the  public  ;  and  the 
public  prosecutor  could  not,  by  alleging 
a  consjjira-cy,  turn  that  which  waii  a  mere 
civil  injury  into  a  public  oflence.  If,  in 
this  case,  the  facts  would  not  support  an 
inilictment  under  the  statute  for  obtaining 
goods  by  fal.-ie  pretences,  neither  can  they 
sup|xjrt  an  indictment  for  a  con-ipiracy. 

The  subject-matter  of  a  conspiracy 
must  be  an  act  unlawful  in  itself,  and 
against  the  public  interest  ;  and  it  will 
be  found,  by  a  reference  to  the  authori- 
ties, that  the  courts  have  confined  this 
offence  to  its  definition  in  the  statute,  (1 
vol.  R.  L.  p.  173,  sect.  3.) 

In  the  case  of  the  King  vs.  Turner 
and  others,  (13th  East,  228,)  the  defen- 
dants were  indicted  for  a  cons])iracy  to 
snare  and  destroy  hares  in  the  warren 
of  the  prosecutor,  and  that  in  pursuance 
of  such  conspiracy,  they  came  into  the 
warren  by  night,  armed  with  bludgeons 
and  other  weapons  :  on  an  objection  to 
the  indictment,  on  a  motion  in  arrest  of 
judgment,  Lord  Ellenborough  held,  that 
the  indictment  could  not  be  maintained. 
He  said  that  he  "  should  be  sorry  that  the 
cases  in  conspiracy  against  individuals, 
which  have  gone  far  enough,  should  be 
pushed  still  further.  He  should  be  ror- 
ry  to  have  it  doubted  whether  persons 
agreeing  to  go  and  sport  upon  another's 
ground,  in  other  words,  to  commit  a  civil 
trespass,  should  be  in  peril  of  an  indict- 
ment for  an  ofi'ence  subjecting  them  to 
an  infamous  punishment." 

To  suffer  this  prosecution  to  be  main- 
tained, argued  the  counsel,  would  be 
overti^raing  adjudged  cases,  and  subvert- 
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ing  the  boundary  line  between  civil  and 
triminal  offences. 

The  counsel,  in  support  of  his  argu- 
ment, cited  2d  Burrows,  1129.  7th  John. 
Rep.  201.  Phill.Ev.s.73.  1  Hale's  P.  C. 
c.  72.  sec.  8.  3  Mod.  220.  4th  Black. 
137,  n.  2d  Burns'  Just.  1 128.  2  John. 
Cases,  301. 

Maxwell  remarked,  that  the  opposite 
counsel  had  addressed  the  court  as  if  this 
were  actually  an  indictment  at  common 
law,  for  cheating  by  false  tokens,  or  one 
under  the  statute  for  obtaining  goods  b}^ 
false  pretences.  The  indictment  in  this 
case  is  for  a  conspiracy ;  and  the  authori- 
ties relied  on  do  not  apply. 

Whether  the  act  to  be  effected,  or  the 
means  employed,  were  such  as  ordinary 
prudence  might  have  guarded  against,  is 
immaterial :  the  conspiracy  is  the  es- 
sence of  the  offence;  and  had  the  indict- 
ment been  wanting  in  all  the  circumstan- 
ces alleged  as  the  means,  or  in  the  overt 
acts  used,  still,  this  prosecution  could 
have  been  maintained. 

The  counsel  urged,  that  he  was  not 
concluded  by  the  matter  alleged  as  tlie 
act  or  the  means  in  the  indictment  ;  and 
•it  would  be  competent  on  the  trial  for 
him  to  go  into  fifty  acts,  not  alleged  in  the 
indictment,  to  establish  the  conspiracy. 

The  gentlemen,  in  their  argument,  had 
not  considered  that  an  indictment  for  this 
particular  offence  might  be  maintained, 
as  well  for  conspiring  to  do  a  thing  in  it- 
self lawful  as  unlawful.  For  instance, 
where  the  overseers  of  the  poor,  for  the 
purpose  of  ridding  the  town  of  a  woman 
pauper,  conspired  to  marry  her  to  another, 
the  authorities  inform  us  that  an  indictment 
for  this  offence  might  be  maintained. 

Therefore,  if,  in  this  case,  we  strike 
out  all  the  means  alleged — all  the  overt 
acts,  still  this  indictment  is  good. 

The  counsel,  in  support  of  his  argu- 
ment, cited  Fuller's  case.  Leach,  196. 
Eccles'  case,  Leach,  276.  Salk.  174.  1 
Vent.  304.  1  Sid.  174.  I  Lev.  125—62. 
3  Black.  126.  4th  ib.  136.  2d  HaleVs 
P.  C.  277. 

The  opposite  counsel,  in  reply,  con- 
tended that  some  crime,  or  some  public 
offence,  should  be  the  subject-matter  of 
an  indictment  for  a  conspiracy  ;  although 
it  is  not  necessary  to  show  that  the  act 
T»as  consummated. 


The  court  remarked,  that  the  decision 
in  this  case  was  important  in  a  commer- 
cial community  ;  the  question  the  court 
apprehended  to  be.  Whether  a  man, 
actually  in  embarrassed  circumstances, 
who  represents  himself  as  solvent  and 
able  to  pay  his  debts,  and  further,  that 
he  will  procure  a  good  endorser,  and, 
by  that  means,  obtains  goods  on  credit, 
is  liable  to  be  indicted. 

Curia  advisare  viilt. 

On  the  last  day  of  this  term  the  mayor 
delivered  the  opinion  of  the  court  to  the 
following  effect : 

The  indictment  in  this  case  is  for  a  con- 
spiracy^ and  contains  three  counts.  The 
defendants  demurred,  and  have  thereby, 
for  the  purpose  of  this  decision,  admitted 
the  facts  charged  in  the  indictment.  The 
general  question  therefore  is,  whether 
they  amount  to  a  legal  offence. 

The  charge  in  the  tirst  count  substan- 
tially is,  that  the  defendant  conspired  to 
cheat  Otis  &  Swan  of  their  property,  and, 
for  that  purpose,  agreed  that  Cromwell 
should  purchase  their  goods  on  credit, 
and  represent  to  them  that  he  was  sol- 
vent and  able  to  pay  his  debts,  and  that 
Haviland  Field  would  endorse  his  note 
for  tiie  goods  ;  and  the  indictment  alleges 
that  Cromwell  did  make  this  representa- 
tion, and  thereby  obtained  the  goods  on 
credit,  whereas,  in  trutli,  Cromwell  was 
not  solvent  and  Haviland  and  Field  never 
did  become  his  endorsers. 

Independent  of  the  charge  for  a  con- 
spiracy, this  would  be  an  indictment  for 
obtaining  goods  by  false  pretences.  In 
that  view  I  think  it  could,  clearly,  not  be 
maintained.  The  only  material  allega- 
tions are,  that  Cromwell  represented 
himself  as  being  solvent,  and  that  Havi- 
land &  Field  would  be  his  endorsers,  on 
which  the  credit  was  given.  It  is  not 
alleged  that  Haviland  or  Field  had  any 
agency  in  the  negotiation  with  Otis  and 
Swan,  or  made  any  representations  to 
them  to  induce  them  to  give  the  credit  to 
Cromwell.  Otis  and  Swan  acted  on  the 
word  of  Cromwell  alone,  and  chose  to 
put  contidence  in  what  he  said  ;  and  all 
he  said  was  that  he  was  solvent  and  would 
give  an  endorser.  No  artifice  or  circum^ 
vention  was  used,  and  nothing  was  done 
out  of  the  ordinary  course  of  business!,  and 
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against  which  rommon  prudence  could 
not  fijiiard.  Adinittiri«j;  it  to  be  t";d>e  that 
Cromwell  was  solvent,  and  that  llaviland 
&.  Field  would  become  his  endorsers,  it 
\vii3  but  the  rase  of  a  naked  falsehood 
concerning  his  own  circumstances,  and 
iiis  giving  an  endorser,  and  tiiereforc  not 
indictable  on  the  ground  of  obtaining 
goods  by  false  pretences.  It  was  in  the 
power  of  Otis  &  Swan  to  inquire  for 
themselves  as  to  the  credit  of  Cromwell, 
and  also  to  ascertain  whether  Haviland 
5i  Field  wouM  be  his  endorsers,  and  it 
was  also  in  their  power  to  keep  them- 
«<elves  completely  secure  by  retaining 
the  possession  of  the  goods  until  the  note 
with  the  endorsement  was  furnished. — 
When  goods  are  sold  for  cash  or  for 
notes,  the  delivery  of  the  goods  and  the 
payment  of  the  money  or  furnishing  the 
notes,  are  l^'gally  to  be  considered  as 
concurrent  acts  ;  and  if  from  the  confi- 
dence placed  in  a  purchaser,  or  from 
courtesy,  the  goods  are  delivered  with- 
out the  money  or  notes,  a  noncompliance 
with  the  contract  cannot  afterwards  be 
converted  into  a  criminal  ofl'ence. 

A  similar  case  occurred  in  this  court 
some  time  since,  in  which  there  appear- 
ed to  have  been  a  sale  of  flour  for  cash. 
The  flour  was  delivered  and  the  purcha- 
f^cr  went  off  without  paying  the  money, 
and  it  was  held  that  an  ind'-^tment  would 
not  He. 

If  merchants  do  their  business  in  this 
manner,  and  place  reliance  on  the  bare 
assertions  of  individuals,  when  they  have 
it  in  their  power  to  ascertain  the  truth  of 
their  representations,  and  also  amply  to 
secure  themselves  by  retaining  the  pos- 
session of  their  goods,  the}^  ought  not  af- 
terwards be  permitted  to  make  it  the 
subject  of  a  criminal  prosecution.  It  is 
their  duty,  as  well  as  their  right,  to  be 
prudent  and  circumspect,  and  thereby  to 
prevent  such  impositions. 

The  second  count  does  not  essentially 
Tary  from  the  first.  The  charge  there 
is,  for  obtaining  the  goods  of  H.  K.  To- 
ler;  and  the  only  difference  is  that  Crom- 
well, in  addition  to  the  offer  of  giving  the 
endorsement  of  Haviland  &  Field,  repre- 
sented that  they  (Haviland  &  Field)  were 
fully  able  to  pay  their  debts. 

In  the  third  count  it  is  further  stated 
that  Cromwell  was  embarrassed  and  una- 


I  Ide  to  pay  his  debts,  !liat  he  had  confess- 
ed a  jti<lgment  to  llaviland     Field,  for  a 
I  large  sum  of  money  ;  Ih^it  Field  was  also 
■  emiiarrassed,  and  w:i8  the  partner  of  ila- 
j  viland,  and,  as  such  partner,  unable  to 
j  pay  his  debts  ;  and  that  to  obtain  other 
goods  from  W.  k,  A.  Luyster,  they  agreed 
to  represent,  and  Cromwell  did  repre- 
sent, that  he  was  able  to  pay  every  one 
I  he  owed,  that  he  was  doing  a  snug  bu- 
ness,  and  that  Haviland  &:  Field  would 
I  endorse  for  him,  arul  that  they  were  as 
good  as  the  I>ank  of  New-York. 

The  principal  difference  in  these  counts 
from  the  lirst,  consists  in  this,  that  Crom- 
well represented,  in  stronger  terras  than 
before,  his  own  solvency,  and  that  of  Ha- 
viland and  Field,  when  both  he  and  Field 
were  insolvent  ;  and  addifional  facts  are 
stated  to  show  their  insolvency.    It  was 
still  e(pially  in  the  power  of  Toler  and 
of  W.  ^  A.  Luyster  to  inquire  into  their 
solvency  and  judge  for  themselves,  as  it 
was  with  Otis      Swan  ;  the  representa- 
tions were  still  made  by  Cromwell  alone; 
and  it  was  also  equally  in  the  j>ower  of 
Toler  and  ol'  \V.  &  A.  Luyster  to  retain 
their  goods  until  the  security  offered  was 
Jurnished.    I  think,  therefore,  there  can- 
not be  a  difl'erence  as  to  the  legal  result* 
In  addition  to  what  has  been  said  as 
to  the  grounds  of  this  indictment  gene- 
rall}',  it  may  be  observed,  that  if  it  can 
be  maintained,  a  rule  would  be  establish- 
ed by  which  innocent  men  might  often  be 
involved  in  the  most  serious  consequen- 
ces.   Merchants,  frequently,  have  their 
business  greatly  extended.    They  may, 
in  good  faith,  believe  themselves  not  on- 
ly solvent  but  in  affluent  circumstances, 
and  they  may  believe  their  friends  to  be 
in  the  same  situation.   If  under  such  cir* 
cumstances  they  should  make  purchiLses, 
reprec-enting  themselves  and  their  friends 
who  endorse  for  them  as  solvent,  and  it 
should  turn  out  from  unknown  or  unto- 
ward events,  which  could  not  be  fore- 
seen, that  they  or  their  friends  were  ac- 
tually insolvent,  they  would  be  liable  to  a 
criminal  prosecution.    If  it  be  answered, 
that  such  a  prosecution  would  depend  on 
the  state  of  things  known  at  the  time  of 
making  such  representations,  it  may  be 
asked,  how  could  that  state  of  things  be 
ascertained  without  an  inquiry  info  the 
whole  extent  of  their  private  affairs. 
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•,vhich  it  Avould  be  impossible  to  make,  | 
I  and  which,  I  beheve,  was  never  heard  of  i 
in  a  criminal  prosecution.  | 

But  it  has  been  argued,  that  this  is 
charged  to  be  a  conspiracy  between  Crom- 
well and  Field,  to  effect  the  purposes  stat- 
ed in  the  indictment,  and  that  in  this  re- 
spect, it  differs  from  the  case  of  obtaining 
goods  by  false  pretences  ;  and  that,  to , 
prove  the  conspiracy,  evidence  may  be 
given  of  facts,  independent  of  those  set 
forth  in  the  indictment.  There  is  no 
doubt,  that  so  far  as  the  allegation  of  a 
conspiracy  is  material,  it  may  be  ge- 
nerally stated  and  proved,  by  any  com- 
petent evidence.  But,  suppose  the  con- 
spiracy, as  stated  in  the  indictment,  prov- 
ed ;  would  it  make  a  difference  in  the  pre- 
sent case  ? 

A  conspiracy  is  an  agreement  or  com- 
bination between  two  or  more  persons,  to 
do  an  unlawful,  that  is,  a  criminal  act,  or 
to  accomplish  a  purpose,  lawful  in  itself, 
by  mearis  that  are  ii?ilazi.Jul  or  criinirial. 
This  is  governed  by  the  acknowledged 
principle,  that  both  the  means  and  the  end 
should  be  lawful,  and  that  a  lawful  end 
will  not  justify  unlawful  means. 

If  there  were  a  combination  between 
Cromwell  and  Field,  »vhat  was  the  object 
or  purpose  in  view  ?  It  was,  to  purchase 
goods  on  their  joint  credit.  This  was  not 
in  itself  criminal.  What  were  the  means 
to  be  employed  ?  They  were,  that  Crom- 
well should  represent  himself  as  being 
solvent ;  and  also,  that  Haviland  and  Field, 
who  were  to  be  his  endorsers,  were  sol- 
vent. This  too,  in  a  legal  sense,  for  the 
purpose  of  a  public  prosecution,  although 
untrue,  was  not  criminal,  for  the  reasons 
before  given.  The  form  of  the  indictment, 
therefore,  charging  the  offence  as  a  con- 
spiracy, cannot  alter  the  merits  of  the 
case,  it  cannot  make  that  criminal, 
which  would  otherwise  not  be  so. 

It  ought  to  be  remembered,  that  in  the 
whole  of  this  case,  we  speak  of  the  rules 
of  criminal  law,  and  not  of  the  principles 
which  ought  to  gov  ern  the  conduct  of  in- 
dividuals towards  each  other.  There  ai-e 
many  private  frauds  and  injuries,  of  a 
gross  nature,  which  are  not  the  subjects 
of  criminal  prosecutions.  The  boundary 
between  them,  and  those  which  amount 
to  public  offences,  is  often  a  matter  of 
nice  discrimination  ;  but  we  see  m  diffi- 


culty in  the  present  case,  and  are  of  opi- 
nion, that  the  demurrer  ought  to  be  al- 
lowed. 

Judgment  accordingly. 


(assault   and   battery  PREJUDICE  • 

AGAINST  MEN  OF  COLOUR.) 

MOSES  SIMON'S  CASE. 

Maxwell,  Counsel  for  the  prosecution. 
BoGARDUS  and  Fay,  Counsel  for  the  de- 
fcndant. 

A  person  who  purchased  a  ticket  for  a  public  ball, 
kept  by  a  dancing  tna?terj  lias  no  right  to  as- 
sault the  master,  should  he  refuse  admittance 
into  tlie  ball-room. 

It  seems,  that  in  such  case,  by  the  purchase  of 
such  ticket;  the  holder  acquires  a  right  of  action, 
merely,  against  such  master,  for  refusing  admit- 
tance. 

Though,  in  law,  free  men  of  colour  have  equal 
rights,  yet  among  white  men,  in  general,  in  this 
community,  there  is  an  honest  prejudice 
against  a  further  association  or  connexioH 
with  such  men  of  colour,  than  is  requisite  in 
transacting  business. 

The  defendant,  one  of  the  counsellors 
of  this  court,  was  indicted  for  an  assault 
and  battery,  committed  on  Charles  Be- 
rault,  on  the  8th  day  of  January  last. 

It  appeared  from  the  testimony  of  Be- 
rault,  who  is  a  Frenchman,  that  he  is  a 
dancing  master,  having  under  his  profes- 
sional care,  a  great  number  of  youths  of 
both  sexes,  in  this  city.  The  place  of 
instruction  is  a  public  ball  room  at 
Washington  Hall,  hired  by  him  for  the 
parpose. 

Any  gentleman,  not  belonging  to  the 
I  school,  wishing  to  participate   in  the 
I  amusement  w  ith  the  scholars,  might  at- 
j  tend  on  particular  days  in  the  week,  by 
!  purchasing  for  a  dollar,  of  the  bar  keeper, 
a  ticket,  which,  on  being  presented  to  the 
door  keeper  of  the  dancing  room,  enti- 
tled the   holder   to  admittance.  The 
dances  in  which  those  not  belonging  to 
the  school  were  admitted,  as  before  stat- 
ed, were  denominatod  publics. 
I     On  the  20th  of  December,  in  the  even- 
!  ing,  the  defendant,  with  his  brother,  at- 
I  tended  one  of  the  publics,  and  at  that 
time,  the  scholars  of  Mr.  Berault  ex- 
pressed no    particular  disapprobation. 
They  came   again,  and  joined  in  the 
amusements  of  the  evening ;  when  Mr. 
Berault  was  informed,  by  several  of  hii 
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scholars,  tliat  the  pro-Piice  ol'  the  (lefen- 
<lant  iitul  his  hrotlier  was  liciierally  (h.sa- 
grccahle  to  tho,  school  ;  and  that,  unless 
they  were  exrhided,  a  y;reat  miml)er  ol' 
the  scholars  would  Irave  the  school.  Se- 
veral heloii^int;  to  the  school,  communi- 
cated the  same  idea  to  Mr.  M'Intyre,  the 
keeper  of  Washington  Hall,  who  inlorm- 
<'d  herault. 

This  2;entleman,  with  that  peculiar  de- 
licacy adapted  to  his  profession,  and  con- 
formahle  to  the  French  chara/:ter,  took 
the  defendant  and  his  hrotiicr  apart  from 
others  in  the  hall  room,  and,  in  a  confi- 
dential maniK^r,  imj)arted  to  them  the  dis- 
ap[)rol)atioti  expres'^ed  hy  the  scholars  : 
at  the  same  time,  infoi'mini;  them,  that  as 
for  himself,  he  had  no  ohjection  to  their 
bein^jj  there,  hut  that  he  was  fearful  of  the 
loss  of  many  of  the  scholars,  should  the 
defendant  and  his  brother  continue  their 
attendance.  They  appeared  to  be  per- 
fectly satisfied  at  this  explanation  ;  and 
the  defendant  told  Berault,  that  if  he 
would  permit  them  to  take  a  turn  or  two 
in  the  room,  as  if  nothinj;  had  happened, 
they  w'ould  then  leave  the  school.  This 
request  was  a;ranted,  and  they  went  away. 

On  the  evening  of  the  day  laid  in  the 
indictment,  the  defendant,  havins;  pur- 
chased of  the  bar  keeper,  a  ticket  for  ad- 
mittance, came  to  the  door,  wiien  the 
door  keeper,  accordins;  to  the  direction 
of  Berault,  refused  admittance.  An  alter- 
cation having  taken  pla^e  at  the  door, 
between  the  defendant  and  the  keeper, 
Berault  came  up,  and  informed  the  de- 
fendant, that  he  could  not  be  admitted  ; 
that  he,  Berault,  had  written  the  defen- 
dant a  letter  which  ought  to  satisfy  him. 
Notwithstanding  this,  the  defendant  re- 
quested the  master  to  give  up  che  names 
of  those  persons  in  the  school,  who  had 
expressed  their  disapprobation  at  the  at- 
tendance of  his  brother  and  himsell'.  Be- 
rault  informed  him,  that  this  request  was 
inadmissible  ;  whereupon,  the  defendant 
said,  that  he  should  not  believe  him,  un- 
less he  would  give  up  those  names.  As 
Berault  was  turning  to  go  into  the  ball- 
room, the  defendant  slapped  him  in  the 
face. 

Fay  opened  the  case  on  behalf  of  the 
defendant.  The  counsel  stated,  that  the 
defendant  would  show  that  he  is  an  accre- 
dited gentleman    that  he  had  received  a 


liberal  education,  in  one  of  tiic  be-l  uni- 
versities in  the  country,  ami  that  his  con- 
nexions were  wealthy  and  res*pectahle. 

The.  defendant,  o\\  this  occ;L«ion,  hav  - 
ing purchased  a  ticket,  which  enlillcd 
him  to  an  admittance,  was  refused  hy  the 
master  ;  and,  in  a  momentary  excitement 
of  passion,  while  smarting  under  the  in- 
ilignity  oflered  to  his  feeUngs,  the  defendant 
intlictetl  the  blow.  He  would  contend,  that 
the  master,  by  this  outrage,  was,  in  fact, 
the  lirst  aggressor  :  he  thereby  struck  the 
first  blow,  and  had  no  right  to  complain. 

The  defendant  would  fui'ther  rely  on 
the  con^-titution,  which  had  declared  all 
men  equal  :  on  the  constituted  authori- 
ties of  the  country,  by  which  he  had  been 
admitted  a  member  of  an  honourable  pro- 
fession ;  and,  in  fine,  he  would  make  his 
appeal  to  the  sympathies  and  moral  feel- 
ings of  the  jury  :  for,  said  the  counsel,  an 
enlightened  conimunity  will  be  ready  to 
sanction  this  philanthropic  sentiment, 
though  varied  from  the  words  of  the  poet : 
"  Honour  and  slinnie  from  no"  complexion  **  rise, 
"  Act  well  your  part,  there  all  the  honour  lies." 

Mr.  Van  Deuzen,  a  witness  for  the  de- 
fendant, testified,  that  on  the  evenint^  the 
assault  and  battery  complained  of  took 
place,  he  purchased  a  ticket,  and  came  to 
the  door  of  the  ball  room,  when  Berault 
requested  him  not  to  go  in  ;  and  it  was  the 
impression  of  the  witness,  that  Berault 
shoved  or  pressed  against  Simons,  to  pre- 
vent his  entrance.  He  requested  the 
master  to  give  up  the  names  of  those  per- 
sons who  had  objected  to  his  attendance, 
which  request  B.  refused  to  grant. 

On  his  cross-examination,  this  witness 
stated,  that  the  words  spoken  by  Simons 
prefatory  to  the  blow,  were,  "  If  you 
will  not  give  me  up  the  names,  take  that." 

The  defendant  called  on  several  gen- 
tlemen, who  proved  these  facts:  the  defen- 
dant is  reputed  to  be  the  nephew  of  Solo- 
mon Simons,  a  wealthy  and  respectable 
man,  at  Savannah.  At  this  place,  the  de- 
fendant received  the  rudiments  of  his  edu- 
cation, and  came  into  the  northern  states, 
well  recommended  by  several  gentlemen 
of  respectability,  among  whom  was  Gene- 
ral Porter. 

The  defendant  was  placed  at  an  acade- 
my in  one  of  the  towns  in  Connecticut, 
and  while  there,  boarded  at  the  house  of 
one  of  the  first  families^  in  that  st^ite.  Hav- 
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ing  finished  his  preparatory  studies  in  the 
academy,  he  entered  New-Haven  College, 
and  during  his  continuance  there,  associ- 
ated with  students,  the  sons  of  respecta- 
ble gentlemen,  and  attended  the  public 
balls.  He  then  removed  to  Litchfield, 
in  the  same  state,  and  commenced  the 
study  of  thig  law,  at  Judge  Reeves'  law 
school.  He  finished  his  legal  fstudies  at  Al- 
bany, in  the  oiHce  of  Abraham  Van  Vech- 
ten,  an  eminent  counsellor  of  that  ciTy. 

Vv'hile  at  these  several  places,  his  ge- 
neral character  and  deportment  were 
good,  and  he  had  unii'ormly  associated 
with  persons  of  respect-ibility.  At  Alba- 
ny, he  boarded  at  Gregory's  hotel,  where 
the  first  gentlemen  in  the  country  were 
entertained. 

Edmund  C.  Genet,  a  witness  for  the 
defendant,  testified,  that  he  had  known 
the  defendant  since  1812.  While  with 
Van  Vechten,  the  defendant  was  much  re- 
spected ;  and  no  other  prejudice  existed 
against  him,  except  that  on  account  of  his 
complexion,  and  that  not  among  persons 
of  an  enhghtened  mind.  The  defendant 
is  a  person  of  a  nice,  delicate  sense  of 
honour  ;  and  under  the  peculiar  circum- 
stances in  which  he.  was  placed,  his  de- 
meanor has  been  as  prudent  and  discreet 
as  possible. 

The  defendant  having  rested  the  de- 
fence, a  young  man  who  was  a  subscri- 
ber of  Berault,  and  attended  the  publics, 
proved,  that  the  dissatisfaction  at  the  at- 
tendance of  the  defendant  and  his  bro- 
ther, which  was  pretty  general  in  the 
school,  rested  solely  on  the  ground  of 
their  complexion. 

it  further  appeared  from  his  testimony 
and  that  of  Israel  Purdy,  that  the  blow 
given  by  the  defendant  to  Berault  v/as  an 
act  cf  retaliation. 

Peter  M'Intyre,  the  keeper  of  Wash- 
ington Hall,  a  witness  for  the  prosecution, 
testified,  that  the  school  consisted  of  six 
or  seven  hundred  young  persons  of  both 
sexes  ;  and  that  ten  or  twelve  of  the  gen- 
tlemen scholars  complained  to  him,  thnt 
Berault  had  admitted  two  -coloured  men 
into  his  publics,  and  that  if  he  continued 
so  to  do,  the  complainants  would  leave 
the  school.  One  of  these  young  men 
told  the  witness,  that  the  defendant's  bro- 
ther had  danced  with  the  handsomest  girl 
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I  in  the  school.  The  witness  imparted 
these  complaints  to  Berault. 

This  wnness  furclier  proved,  that  he 
kept  a  public  ordinary  for  gentl.mc^n, 
and  that  the  defendant,  some  time  ago, 
dined  there  ;  and  that  once  in  particular, 
an  objection  was  ni?de  by  a  gentleman 
lO  the  attendance  of  the  defendant  at  tiie 
dinner  table. 

William  B.  Cozzens,  of  the  firm  of 
Marthng  and  Cozzens,  keepers  of  Tam- 

i  many  Hall,  on  being  sv.  orn,  testified,  lndt 
a  public  ordinary  is  kept  at  their  i;ouse  ; 
that  the  defendant  used  to  dine  there  ; 
and  that  the  witness  had  heard  f",'quent 
complaints,  especially  from  soutberi'  gen- 
tlemen, against  the  defendant's  dining  at 
the  same  table  with  thf^m.  This  was 
mentioned  to  the  defendant,  in  a  confiden- 
tial manner,  who  Vvithdrew  his  atter.d- 
ance. 

Though  the  witness  does  not  know 
whether  he  would  have  had  a  legal  right 
to  exclude  the  defendant  from  his  orciifid- 
r}',  yet  he  had  no  doubt  this  measure,  on 
the  score  of  interest,  would  h^ve  condu- 
ced to  the  advantage  of  his  establishment, 

William  L.  Rose,  counsellor  at  Liw,  on 
being  sv/orn,  testified,  tnat  he  boarded  at 
Tammany  Hall  while  the  defendant  at- 
tended the  ordinary  there,  and  that  the 
dissatisfaction  at  his  being  at  the  table 
was  general  among  the  guests  of  Martling 
I  and  Cozzens. 

John  Watts,  a  witness  for  the  defen- 
dant, on  being  sworn,  stated,  that  the 
defendant  boarded  at  Gregory's  ho- 
tel, in  Albany  ;  and  while  there j  gen- 
tlemen of  the  first  respectability  resorted 
to  tlie  house,  and  dined  at  the  same  table 
with  the  defendant.  Among  the  re?t,  the 
witness  recollects  that  Governor  Ogden, 
of  New-Jersey,  dined  at  Gregory's,  and 
in  a  friendly,  familiar  manner,  shook 
iiands  with  the  defendant. 

Kis  character  is  perfectly  fair  and  un- 
exceptionable. 

Maxwell,  (to  the  w^itness.)  Dr.  Vv^atts, 
suppose  yoj  had  a  sister  at  a  dancing 
school,  or  at  a  public  ball,  would  you  be 
willing  that  she  should  dance  with  the 
defendant — however  fair  his  character 
may  be  ? 

Tlie  witness :  Mr.  Attorney,  I  hare  my 
private  opinions,  and  those  opinions  are 
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sacred.    1  therefore,  declirjc  an- 

swering yonr  question. 

Fay  summed  up  the  case  to  the  jury, 
and  Boj^ardus  followed  him. 

Maxwell  summed  up  on  heludf  of  the 
prosecution. 

The  mayor  charged  the  jury,  that  the 
determination  of  this  case  did  not  depend 
uj)on  the  rules  of  politeness  ;  arjd  much 
of  the  matter  brought  into  discussion  was 
foreign  to  the  issue.  The  only  point  in 
the  case  was,  whether  the  deiendant  is 
guilty  of  an  assault  and  battery  on  Berault.  ' 

It  appeared  frou)  the  testimony,  that 
the  defendant  and  his  brother,  being  at 
the  school  room  of  Perault,  were  apprized 
by  him,  in  a  confidential  manner,  that 
their  attendance  was  a  matter  of  dissatis- 
faction to  the  scholars.  On  this  sugges- 
tion tlic  defiMidant  appeared  sati^^lied,  and, 
with  his  brother,  departed.  Some  time 
afterwards  he  purchased  a  ticket,  and 
came  to  t\ui  school-room  door  for  adniit- 
tance.  After  what  had  previously  taken 
place,  it  will  rest  with  the  jury  to  say, 
whether  this  conduct  does  not  indicate  an 
intention  on  his  part  of  making  a  disturb- 
ance. 

It  cannot  be  denied  but  that  the  mas- 
ter, having  hired  that  room  for  a  specific 
purpose,  had  the  right  of  excluding  any 
person  he  thought  proper. 

But  it  is  urged,  that.ii  lie  exposed 
tickets  for  sale  in  a  public  bar-room, 
whoever  purchased  had  a  right  to  be 
admitted  ;  and  that,  had  the  master  wish- 
ed to  exclude  the  defendant,  the  bar- 
keeper should  have  been  instructed  not 
to  sell  to  him.  But  it  will  be  easily  per- 
ceived, that  this  precautior.  could  not 
have  produced  the  effect  ;  for  any  person, 
ho^vever  obnoxious  to  the  m.ister  and  his 
scholars,  could  have  purchased  a  ticket, 
b}*^  sending  another  person  to  the  bar- 
keeper. 

The  purchase  of  this  ticket,  admitting 
it  to  have  taken  place  by  the  permission 
of  Berault,  created  a  private  contract  be- 
tween him  and  the  defeiid.uit  :  and  the 
refusal  on  the  part  of  the  master,  to  ad- 
mit the  defendant,  might,  perhaps,  entitle 
him  to  a  suit  to  recover  back  the  mo- 
ney paid,  with  such  damages  as  he  had 
sustained. 

But  it  does  not  appear  that  this 
assault    and  battery  was  committed  by 


the  defendant,  while  endeaTOunng  t0 
press  his  way  into  the  room,  in  pur- 
suance of  his  rights  ;  but,  for  the  pur- 
pose of  retaliating  for  that  wliich  he  con- 
ceived to  be  an  injury  or  insult.  Should 
the  jury  believe  this,  it  will  be  their  duty 
to  convict  him. 

He  was  found  guilty,  and  fined  J 10 
and  the  cost*. 

On  this  occasion,  gladly  would  we  have* 
confined  ourselves  to  the  facts,  and  have 
avoided  th<!  discussion  of  a  subject  in  it- 
self unpleasant.  But  when  j)ublic  preju- 
dices are  assailed,  and  private  opinions 
canvassed,  conducting  a  public  journal, 
we  deem  it  an  imperious  duty,  to  exa- 
mine, to  weigh,  and  to  pronounce,  ac- 
cording to  the  dictates  of  a  mind  tender 
of  private  feelings,  ardent  for  the  deve- 
lopment of  truth. 

On  the  subject  of  sl.avery,  we  have 
spoken  on  a  former  occasion.  (2d  vol.  p. 
120.)  We  traced  its  origin  to  fraud,  to 
avarice,  and  crime  ;  and  we  expatiated  at 
^ome  length,  on  the  demoralizing  effects 
i  of  the  slave  trade.  We  then  spoke  as 
I  we  believed,  and  according  to  the  pre- 
vailing sentiments  in  an  enlightened  and 
philanthropic  age. 

But  there  is  a  point,  beyond  which  we 
cannot  go.  Universal  benevolence  is 
laudable  :  the  prostration  of  all  distinc- 
tions among  men,  monstrous.  The  secu- 
rity of  the  general  rights  of  mankind  is 
the  glorious  prerogative  of  our  constitu- 
tion :  but  even  that  charter  may  be  refer- 
red to,  tor  the  pur|)ose  of  maintaining  a 
preposterous  dogma,  which  neither  the 
letter  nor  spirit  will  warrant. 

In  this  community,  we  hold  it  to  be  » 
sacred  maxirn,  flowing  from  the  constitu- 
tion, that  all  men  have  equal  rights  ;  at' 
the  same  time  we  assert,  that  there  is,  and 
ought  to  be,  a  distinction,  in  society,  be- 
tween tliose  whom  we  are  proud  in  ele- 
vating to  the  highest  stations  of  honour, 
as  our  most  distinguisshed  citizens,  and 
men  of  t!iat  race  who,  for  centuries,  have 
been  in  the  bosom  of  our  country,  in  the 
condition  of  ^slaves  and  servants.  We 
may  say,  indeed,  in  this  country,  that  all 
men  are  equal :  but  if  this  axiom  be  taken 
without  modification,  if  it  be  considered 
as  implying  more  or  le^s  than  an  equality 
of  rights  in  law,  it  is  a  political  absurdity, 
having  no  foundation  in  truth. 
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We  alse  believe  that,  as  Christians,  it 
is  our  duty  to  exercise  charity  towards 
all  men  ;  as  philanthropists,  to  ameliorate 
the  condition  of  the  human  family,  as  far 
as  may  be  in  our  power  ;  but  wo  do  not 
believe  that  we  are  therefore  bound  to 
admit  into  the  bosom  of  our  families,  as 
an  inmate,  or  companion  of  our  dearest 
friends  and  relatives,  an  individual,  whose 
origin,  stamped  on  his  front  by  the  hand 
of  nature  herself,  may  be  traced  to  an 
unnatural  connexion  between  one  of  a 
degraded  cast  in  society,  and  another  of 
our  own  cast,  still  more  degraded. 

We  cannot  deny  the  abstract  right  of 
any  parent  or  friend,  in  bestowing  a  libe- 
ral education  on  any  young  man  in  socie- 
ty, or  of  preparing  him  for  an  honourable 
profession ;  nor  can  we  say,  that  our 
judges  could  legally  reject  any  man  of  a 
good  moral  character,  and  of  competent 
acquirements,  who  might  present  himsell 
for  an  examination.  In  this  country,  the 
road  to  distinction  and  eminence  in  all 
professions  is  open  for  all  men — it  is 
right  this  should  be  so  ;  and  that  public 
opinion  alone  should  furnish  a  corrective 
to  any  inconvenience  flowing  from  a  prin- 
ciple so  universal  in  its  operation. 

The  gentlemen  of  the  bar,  as  a  body, 
constitute  a  portion  of  this  community  ; 
.and  the  members,  taken  collectively  or 
individually,  have  a  right  to  cherish  any 
prejudice,  or  maintain  any  public  or  pri- 
vate opinion.  When,  therefore,  anv 
member  is  admitted  into  that  body,  how- 
ever well  supported  by  the  positive  insti- 
tutions of  the  country,  and  whatever  mav 
be  his  qualifications,  still,  if  the  gentlemen 
of  that  profession  perceive,  in  such  an 
admission,  a  manifest  anomaly,  calculated 
to  derogate  from  the  dignity  of  the  bar  in 
public  opinion,  they  have  a  right  to  avoid 
an  association  with  him  in  any  case — to 
refuse  consultation  in  which  he  may  be 
called  to  participate,  and  to  proclaim  to 
the  community,  Your  opinions  and  pre- 
judices correspond  with  ours  :  habit — 
education — the  feelings  wc  have  ever 
cherished  in  common  with  you  from  ou:' 
infancy,  forbid  an  acknowledgment  of 
this  man  as  an  accredited  member  of  our 
fraternity." 

Are  such  opinions  and  prejudices  just, 
and  is  it  right  to  itidulge  such  feelings  ? 


In  our  view,  the  affirmative  cf  this  ques- 
tion is  demonstrable  from  a  variety  of  im- 
portant considerations  :  our  limits  forbid 
a  recurrence  to  more  than  one  : 

As  citizens  of  this  republic,  each  indi- 
vidual is  interested  in  the  establishment 
of  a  national  character.  This  country, 
now  in  its  infancy,  is  just  rising  in  the 
scale  of  nations.  By  reason  of  the  emi- 
grations from  Europe,  our  population, 
considered  in  the  aggregate,  must  neces- 
sarily be  mixed  ;  and  many  years  must 
elapse,  before  a  national  character  can  be 
luUy  established.  But,  whenever  that 
time  may  arrive,  it  were  devoutly  to  be 
wished,  that  ours  should  be  purely  the 
AmericAin  character.  Like  our  European 
ancestors,  before  the  irruption  of  the 
Moors  into  Spain,  let  the  complexion  re- 
main unchanged — the  blood  entire  ;  and 
let  not  the  African  tinge  mantle  on  the 
cheeks  of  our  descendants. 

No — if  at  some  future  period,  heaven  in 
its  wrath  should  suffer  a  different  cast  of 
men,  like  the  ancient  Goths  and  Vandals, 
to  overrun  this  country,  and,  by  force, 
settle  themselves  among  us — should  a 
second  Zingis-Khan,  with  his  conquering 
hordes,  make  an  irruption  into  our  terri- 
tory, then,  indeed,  our  descendants  might 
patiently  submit  to  a  degradation,  which 
it  might  not  be  in  their  power  to  obviate. 
But,  as  we  regard  our  future  national 
character — as  we  regard  the  destinies  of 
posterity,  let  us  not  voluntarily  submit  to 
an  evil,  more  dreadful  in  its  ultimate 
effects  on  the  population  of  a  country, 
than  all  the  legions  of  Genseric  and  Ala- 
ric.    The  Goths  and  Vaiidals  of  the  tor- 
rid zone  are  in  the  bosom  of  our  countr\', 
but,  thank  heaven,  not  in  the  condition  of 
conquerors  :   let   them    remain  in  their 
place ;  unless  the  hand  of  genuine  bene- 
volence shall  remove  and  colonize  them 
in  a  distant  region  ;  but  let  us  not,  through 
a  false  philanthropy,  introduce  them  into 
the  bosom  of  our  families,  to  participate 
with  our  friends   and   relatives  in  the 
amusements  and  courtesies  of  life.  Let 
us  still  continue  to  cherish  those  preju- 
dices, sentiments,  and  feelings,  which 
spring  from  a  laudable  national  dignitVj 
and  which  have 

"  Grown  with  our  growth,  and  gtrengthenei 
with  our  strength." 
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(bURGLARV  MATElllALITV  OF  PLACE.) 

;OHN  CAKNY'S  CASE. 

iv]  A  \  ,\  i  .i  L,  Counsel  for  the  Prosecution. 
V/iLSOV,  Counsel  for  the  Prisoner. 

in  An  Indictment  for  bur^Mary,  the  oflffnce  m'hs 
slated  to  lirtve   bi'on  rouiin-.ttcd  in  tlie  ttiUli  \ 
ivurl  of  the  city  of  Now- York,  arid  the  evi- 
diiiice  on  lije  trial  was,  that  tlie  locus  in  quo  I 
\v.i8  in  liie  sixlk  ward.    He!  1  tliat  the  indict- 
ment  for  that  offence  was  defective. 

Tlie  prisoner  w:is  indictf^l  for  a  bur- 
glary, ci;.nmitted  in  the  (!w<'nintc  Ijouso 
of  '/eorge  Hyder,  in  the  tenth  w;ird  ol" 
the  city  of  New- Y  ork,  on  the  ni2;ht  of 
the  25th  of  Januar>  la.^t. 

It  npj>e:'r.:d  in  evidence,  that  on  the 
night  Iriid  in  the  indictment,  the  watch 
store  ot  Ryder,  (occupied  by  him  for 
Bleo[)in<;.)  48  Bowery,  and  in  the  sixth 
HHird  in  this  city,  was  broken  open,  and 
thirty  watches  and  a  quantity  of  jewelry, 
aiiio'intiii;;  ii\  tljc  whole  to  more  than 
^t)0:»,  taken  away. 

That  a  part  of  the  property  wri;;  in  (he 
possession  oftlie  prisoner,  who  offered  it 
for  sale,  was  proved  by  William  Mooney 
find  William  Dickson. 

After  the  introduction  of  the  testimony, 
Wilson  objected  to  the  indictment,  on 
the  ground,  that  the  ward  was  incor- 
rectly laid.  He  contended  that  in  an  in- 
dictment for  burglary,  the  vill  or  parish 
is  material,  and  that  the  variance  be- 
tween this  allegation  in  the  indictment 
and  the  proof  was  f  ital. 

Maxwell  argued,  that  as  it  was  laid 
in  the  indictment  that  this  olfence  was 
committed  in  the  city  and  county  of  New- 
York,  this  was  sufticient,  ar.d  the  addi- 1 
tion  of  the  ward  was  but  surplusage,  which 
Plight  be  rejected. 

The  court  decided  th;it,  genei-aily 
speaking,  the  particular  place  laid  in 
an  indictment  is  immaterial,  provided 
the  olTence  be  alleged  as  having  been 
committed  within  the  city  and  county  : 
but  this  species  of  offence  formed  an  ex- 
ception. The  particular  viil  or  parish, ' 
according  to  the  English  authorities,  ! 
must  be  laid,  and  that  correctly.  The 
place  is  the  very  essence  of  the  offence, 
and  is  material. 

This  state  is  divided  ir.to  couiitles, 
towns,  cities  and  wards,  and  the  division 
of  cities  into  wards  is  analogous  to  that  of 
counties  into  towns,  inasrauch  as  most  of 


the  olfjcers  of  towns  :irc  chosen  in  wards. 
In  this  case,  had  no  otiier  felony  In  en 
(  ommilted,  the  prisoner  would  have  been 
entitled  to  his  accpiittal  ;  but  a?  the  m 
.liclment  embraces  the  grand  larceny, 
the  court  advise  the  jury  to  acquit  him 
of  the  burglary,  and  tind  him  guilty  of 
the  other  olfence. 

The  prisoner  was  found  guilty  of 
grand  larceny,  and  sentenced  to  the  state 
prison  for  ten  years. 

(OWNF.RSIIIP  CONKKSKION.) 

JOSKPII  MAHAN  ind.  with  APKWH AM 
ANDERSON. 

iMaxwlj.l,  Counsel  fur  the  Prostc  iul>j,i  . 
pRif  r,  Counsel  for  the  Prisoner, 

To  convict  a  prisoner  of  larceny,  it  is  essential 
fur  (he  public  prosecutor  to  prove,  that  the 
^'oods  of  him  in  wiiotn  the  ownership  is  laid  in 
the  iiidiclinent  wen;  stolen. 

The  prisoners  were  indicted  for  petit 
larceny  in  stealing  a  silver  gilt  watch,  the 
property  if  John  iVa/ke.r. 

Anderson  was  admitted  as  an  approver 
on  the  trial,  and  testified  that  m  the  night, 
at  tv.elvc  o'clock,  while  walking  along 
Water-Street,  in  company  with  Mahan, 
they  saw  a  man  lying  on  a  stoop  asleep  : 
that  they  went  up  and  shook  him,  but 
could  not  wake  him,  and  that  Mahan  ri- 
lled the  sleeper's  fob  of  the  watch  laid 
in  tiie  indictment.  The  witne.«^s  further 
stated  that  lie  did  not  know  the  man. 

Maxwell,  hereupon,  offered  to  read 
the  examination  of  the  prisoner,  admitting 
the  felony. 

Price  objected  to  the  evidence  offered, 
on  the  ground  that  a  felony  committed  on 
John  ll'alkcr  had  not  been  proved. 

The  court,  however,  permitted  the  ex- 
amination to  be  read,w)iich  stated  the  same 
matters  in  effect  as  Anderson  bad  related. 

No  other  evidence  was  offered  ;  and, 
afcer  the  arguments  of  the  respective 
counsel,  the  mayor  charged  the  jury, 
that  to  convict  a  prisoner  of  th.e  offence 
laid  in  this  indictment,  it  was  necessary 
ior  the  public  prosecutor  to  show  that 
ihe  property  of  him  in  whom  the  owner- 
ship is  laid  was  stolen.  In  this  case  the 
owner  is  not  produced  as  a  witness,  and  a 
link  in  the  chain  ot  testimony  is  wanting. 
The  ownership  is  material,  and  should  be 
proved. 

The  jury  acquitted  the  prisoner. 
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Aldermen. 


At  a  COURT  of  OYER  and  TERMINER 
and  General  Gaol  Delivery,  holden  at 
the  City-Hall  of  the  City  of  New-York, 
on  the  ninth  day  of  July,  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and  seventeen. 

BEFORE  THE 

Hon.  WILLIAM  W.  VAN  NESS,  one  of 
the  Justices  of  the  Supreme  Court  of 
Judicatvre  of  the  State  of  New-York. 
JACOB  RADCLIFF,  Mayor. 

ARTHUR  BURTIS,  and  > 

JOSEPH  W.  BRACKETT,  \ 

(infanticide  MURDER.) 

CLARISSA  DAVIS  and  JOHN 
M'DONALD'S  CASES. 
3Iaxwell,  Counsel  for  both  Prosecutions. 
Price,  Counsel  for  Davis^  and  Sampson 
and  Phoenix,  Counsel  for  McDonald. 

On  the  traverse  of  an  indictment  against  the  mo- 
ther, for  the  murder  of  her  infant,  it  was  htld 
that  evidence  of  the  concealment  of  the  child, 
by  her,  soon  after  its  birth,  unaccompanied  by 
positive  testimony  that  the  child  was  born  alive, 
was  insufficient  to  ])roduce  a  conviction. 

A  person  called  as  a  juror,  on  a  trial  for  murder, 
who  declared  that  he  did  not  believe  it  right, 
in  any  case,  for  a  man  to  sulfer  the  punishment 
of  death,  was  held  unfit  to  be  impanelled. 

On  tiie  traverse  of  an  indictment  for  the  mur- 
der of  a  wife,  where  the  evidence  is  merely 
circumstantial,  and  from  an  impure  source,  it  is 
the  safer  course  to  acquit. 

On  this  occasion  we  sincerely  regret 
that  it  becomes  our  duty  to  exhibit  such 
a  melancholy  picture  of  human  nature. 
For  the  honour  of  humanity,  gladly  would 
we  have  thrown  a  pail  over  objects  loath- 
some and  disgusting  to  the  feelings  ;  but 
our  apology  must  be,  that  the  principles 
decided  may  be  useful  to  future  courts 
and  juries — indeed,  we  do  not  know  but 
that,  in  truth,  even  the  examples  pre- 
sented to  the  general  reader,  in  these 
trials,  may  be  beneficial  in  a  moral  point 
of  view  ;  inasmuch  as,  in  contemplating 
human  nature  in  its  lowest  state  of  depra- 
vity and  wretchedness,  many  may  learn  to 
avoid  the  evils  which  thus  lead  to  debase- 
ment and  ruin,  and  those  from  whom  bet- 
ter things  are  expected,  may  have  their 
thoughts  elevated,  and  their  gratitude 


kindled  to  that  Divine  Being  who  hath 
made  us  to  differ. 

Clarissa  Davis  was  indicted  for  the 
murder  of  a  male  child,  on  the  2d  day  of 
January  last,  by  suffocating  it  in  a  privy; 
and  M' Donald  for  the  same  offence  com- 
mitted on  Catharine  M'Gowan,  his  wife, 
on  the  17th  day  of  March  last. 

Without  entering  into  a  minute  detail 
of  the  testimony,  we  .shall  recur  to  the 
prominent  facts  in  each  case. 

On  the  traverse  of  the  indictment  a- 
gainst  Clarissa  Davis,  it  appeared  that 
she  lived  in  the  capacity  of  a  servant  in 
the  family  of  William  Adee,  in  Beekman- 
street,  and  on  the  day  laid  in  the  indict- 
ment, a  male  child  of  hers,  about  an  hour 
old,  was  found  suffocated  in  the  vault  of 
a  privy  belonging  to  the  house. 

From  the  testimony  of  Dr.  Matthew 
Cunningham,  a  surgeon  who  was  called 
to  examine  the  child,  it  appeared,  that 
there  was  a  bruise  on  its  left  temple,  and 
its  navel  string  was  cut,  which  in  nine 
out  of  ten  cases  will  produce  death.  Its 
flesh  was  firm,  and  the  general  appear- 
ance of  the  bod}'^  indicated  that  it  was 
born  alive.  This  was  the  opinion  of  the 
doctor,  formed  from  the  healthy  appear- 
ance of  the  child,  and  from  observing 
none  of  the  indications  which  evinced 
that  it  was  born  dead. 

Maxwell  read  the  examination  of  the 
prisoner,  taken  in  the  police,  from  which 
it  appeared  that  the  child  was  born  dead, 
when  no  person  was  present ;  and,  in 
about  an  hour  afterwards,  she  concealed 
it  in  the  place  where  it  was  found. 

Maxwell  here  rested  the  cause. 

Van  Ness — We  think  there  is  not  suf- 
ficient evidence  to  sustain  this  indictment. 
In  England  there  is  a  particular  statute 
which  provides,  that  where  a  mother  con- 
ceals a  child  recently  born,  she  is  bound 
to  show  that  it  was  born  dead.  The  bur- 
den of  proof,  by  the  provisions  of  that 
statute,  is  cast  on  the  mother  ;  and  the 
presumption  of  law  is  against  her.  But 
in  this  country  we  have  no  such  act,  and 
this  case  is  to  be  decided  according  to  the 
principles  of  the  common  law.  It  is  there- 
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fore  incumbent  the  public  prosecutor 
to  show  that  the  chihl  \va.s  horn  ahve,  and 
killed  by  the  mother.  The  Ici^al  pre- 
sumption is,  that  it  was  born  dead,  which 
the  prisoner  declares  in  her  examination. 

Besides,  it  is  an  important  considera 
tion  in  this  c?Lse,  that  the  mother  is  ac 
cused  of  the  murder  of  her  own  infant 
<!hild — a  crime  perpetrated  .against  the 
first  principles  of  nature. 

For  these  reasons,  we  think  the 
prisoner  ousjht  to  be  acquitted  :  still, 
gentlemen  of  the  jury,  the  (question  is 
for  you  to  decide. 

The  jury  immediately  acquitted  the 
prisoner. 

On  the  traverse  of  the  other  indictment 
Joshua  Pell,  on  bein*;  called  as  a  juror, 
prayed  to  be  excused  from  serving,  on 
the  ground,  that  although  he  was  not  a 
friend,  he  had  religious  scruples,  and  <lid 
not  believe  it  right  for  any  human  tribunal 
to  inflict  the  punishment  of  death. 

On  a  challenge  to  the  favour  by  Max- 
well, the  two  first  jurors  impanelled  were 
sworn  ;is  triors,  the  challenge  was  tried, 
and  the  mayor  charged  the  triors,  that 
the  question  for  their  decison  was  whe- 
ther Joshua  Pell  stood  indilTcrent  be- 
tween the  people  and  the  prisoner. 

The  triors  decided  that  Pell  was  unfit, 
and  MiLXwell  opened  the  cause  to  the  jury. 

It  appeared  in  evidence  that  the  pri- 
soner, the  deceased  and  her  sister  Abigail 
Welch,  lived  in  the  chamber  of  a  mise- 
rable hovel  in  Bancker-street.  Francis 
M'Monagle  lived  in  an  apartment  adjoin- 
ing, and  Jane  Johnson  and  Catharine 
Johnson,  two  black  women,  lived  in  a 
room  below. 

On  the  morning  of  the  18tn  of  March, 
John  Bedient,  the  coroner,  on  being 
called  to  view  the  body  of  the  deceased, 
found  her  on  the  floor  with  four  or  five 
wounds  on  her  head,  which  appeared  to 
have  been  made  by  striking  with  some 
dull  instrument.  The  greatest  wound 
was  over  the  right  eye,  and  was  so  large 
that  a  person  might  put  in  two  fingers. 
Another  large  wound  was  on  the  back  of 
tlie  head.  The  floor  was  covered  with 
blood  ;  and  an  axe,  the  handle  of  which 
was  bloody,  and  having  a  very  dull  edge, 
was  standing  near  the  door. 

Dr.  Moses  Cunningham  concurred  with 
the  coroner,  with  regard  to  the  situation  of 


I  the  deceased,  and  the  number  ot  wound* 
founfll  on  her  head,  lie  further  proved, 
;  that  tlie  woiinds  were  bruised  exteiriallv, 
I  and  it  w;w  his  opinion,  at  the  time,  that 
they  were  miide  with  the  axe.  The  skull 
was  not  fractured  in  any  place,  and  it 
was  the  opinioa  of  the  doctor  that  the 
wounds  occjLsioned  death  by  a  concussion 
of  the  brain. 

It  appeared  that  the  prisoner,  his  wife, 
and  Abigail  Welch,  were  almost  continu- 
ally in  a  state  of  beastly  intoxication  :  the 
sisters  frequently  quarrelled  together,  the 
one  being  jealous  of  the  other.  The  hus- 
band was  in  the  habit  of  beating  one  or 
both  of  them  in  a  cruel  manner,  insomuch 
ttiat  the  face  of  the  wife  was  fre(juently 
l)ruised  to  pieces,  and  her  head  was  often 
bound  u})  with  a  handkerchief. 

On  St.  Patrick's  day,  about  4  o'clock 
in  the  evening,  M'Monagle  returned  home 
and  found  Abigail  Welch,  with  two  black 
eyes,  in  his  room,  into  which  she  fled 
for  refuge.  She  stated  that  she  dared 
not  go  into  the  room,  for  she  feared  he 
would  murder  her.  Shortly  after  he  saw 
the  prisoner  in  his  own  room  striking  with 
a  piece  of  board  on  something  soft,  and 
heard  a  woman's  voice,  "  Johnny,  dear, 
don't  kill  me  !"  To  this  the  prisoner  said, 
"  I  have  not  done  with  you  yet." 

Jane  Johnson  and  Catharine  Johnson 
proved,  that  the  prisoner  had  been  quar- 
relling with  his  wife  all  day ;  and,  at 
about  five  in  the  afternoon,  they  heard  her 
begging  for  her  life,  repeating  "  Johnny, 
dear,  spare  my  life — see  my  blood  !"  He 
frequently  threatened  to  kill  her,  and  ex- 
claimed, "1  have  not  done  with  you  yet." 
The  witnesses  did  not  apprehend  much 
danger,  because  they  had  heard  them 
quarrel  so  often  before.  They  feared  to 
go  into  the  room. 

Towards  dark  the  noise  ceased,  and 
the  next  day  the  deceased  was  found  in 
the  situation  before  described. 

Rachel  Smith,  a  white  woman,  proved 
that  about  five  weeks  before  the  17th  of 
March  she  heard  the  prisoner  threaten 
the  deceased  that  he  would  wallow  in  her 
blood  ;  and  on  that  day.  the  witness  saw 
him  strike  his  wife  three  times,  and  make 
the  same  threat.  His  conduct  towards  her 
was  very  inhuman  :  one  night,  during  cold 
weather,  he  turned  her  out,  and  she  crept 
for  shelter  into  aa  entry. 
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ft  was  proved  by  Robert  Ferine,  that 
the  prisoner  having  deposited  two  pen- 
sion papers  with  the  witness,  came  on  the 
evening  of  the  17th  of  March,  between 
seven  and  nine  o'clock,  to  his  house  to  get 
the  papers,  for  the  purpose  of  carrying 
them  to  some  man  at  Tammany-Hall,  to 
pledge  for  go  to  keep  up  St.  Patrick's 
day.  At  this  time  his  face  was  besmeared 
with  blood  ;  and,  on  being  asked  by  Fe- 
rine how  it  came  there,  the  prisoner  said 
he  had  been  in  a  spree. 

The  hat  of  the  prisoner,  with  these 
papers  therein,  was  found  near  the  de- 
ceased the  next  morning. 

On  the  morning  of  the  nineteenth,  the 
prisoner  was  drawn  forth  by  David  Fen- 
ton,  from  a  quantity  of  shavings  in  the 
yard  of  a  cooper's  shop,  near  the  Wash- 
ington-market. He  was  without  hat  or 
shoes,  and  alleged  that  he  came  from 
Peekskill.  The  witness,  having  heard  of 
the  murder,  but  not  knowing  the  prisoner, 
called  him  M'Donald,  and  he  then  inquired 
of  the  witness,  saying,  "  Is  she  dead  ?" 

George  Raymond,  the  keeper  of  the 
Bridewell,  proved  that  when  brought  to 
that  place,  the  prisf^ner  had  on  a  shirt 
died  with  blood. 

It  was  proved  by  the  keeper  of  the  old 
Alms-house,  that  on  the  17th  of  March, 
about  dusk,  Abigail  Welch  cume  there  in  a 
forlorn  situation,  for  the  purpose  of  gain- 
ing admission.  She  staid  there  all  night. 

It  was  proved  on  behalf  of  the  prison- 
er, that  the  deceased  was  subject  to  tits  ; 
and  that  previous  to  the  17th  of  March, 
the  had  the  same  wounds  on  the  head 
and  face  as  described  by  the  coroner  and 
Dr.  Cunningham  It  also  appeared,  from 
the  testimony  on  behalf  of  the  prosecu- 
tion, that  on  the  afternoon  of  St.  Patrick's 
day  the  deceased  and  her  sister  had  a 
violent  quarrel  which  ended  in  a  fight. 

The  witnesses  to  the  principal  fact  on 
behalf  of  the  prosecution  were  persons 
in  the  lowest  situation  in  society. 

The  examination  of  the  prisoner,  taken 
in  the  police,  alleged,  that  his  shirt  was 
bhiody,  by  reason  of  having  dressed  his 
wife's  wounds  ;  and  that,  on  the  evening 
of  the  17th,  he  left  his  wife  and  her  sis- 
ter quarrelling  together. 

Sampson,  in  an  impressive  address  to 
the  jury,  argued,  that  the  case  on  behalf 
of  the  prosecution,  depended  on  a  combi- 


nation of  circumstances  :  that  these  cir- 
cumstances, separately  or  conjoined,  did 
not  furnish  evidence  of  the  guilt  of  the 
prisoner  beyond  the  possibility  of  a  doubt. 
The  facts  in  the  case  furnish  a  stronger 
presumption  against  Abigail  Welch  than 
the  prisoner ;  and  there  is  no  circum- 
stance in  the  case,  but  that  may  be  per* 
fectly  reconciled  with  his  innocence. 

The  testimony  also,  from  which  th« 
jury  were  to  draw  their  inferences  of  the 
prisoner's  guilt,  could  not  be  relied  on. 
The  witnesses  to  the  principal  facts  were 
the  dregs  of  society  ;  and  no  doubt,  on 
that  day,  were  in  a  situation  themselves, 
in  which  they  were  incapable  of  attending 
to,  or  remembering  distinctly,  the  facts, 
concerning  which  they  had  been  called 
to  testify. 

The  counsel,  in  the  conclusion  of  hi* 
address  to  the  jury,  said,  that  he  hoped 
this  trial  would  afibrd  to  his  countrymen, 
an  awful,  yet  salutary  lesson.  He  regret- 
ted, that  a  day  originally  destined  for  re- 
ligious purposes — a  day,  devoted  to  the 
memory  of  a  patron  saint* — a  day  which, 
above  all  others,  was  calculated  to  awaken 
in  the  bosom  of  the  exile,  the  dearest  re- 
collections of  the  land  of  his  fathers, 
should  be  prostituted  to  purposes  of  drun- 
kenness and  carousing.  The  counsel  had 
seen,  and  he  had  seen  with  heartfelt  sor- 
row, his  countrymen,  regardless  of  the 
sacred  duty  they  owed  to  their  God  or 
themselves,  devoting  that  day  to  riot  and 
beastly  intoxication.  Pie  had  often  cau- 
tioned and  warned  them  against  the  evil, 
he  had  told  them,  if  they  wished  his 
countenance  or  assistance  in  their  diffi- 
culties, they  must  not  disgrace  their 
country,  or  degrade  themselves.  This 

*  St.  Patrick  was  the  first  Catholic  Missionar}', 
who  introduced  the  Cliristian  religion  into  Ireland, 
We  speak  from  memory,  when  we  say  this  was 
about  four  hundred  years  after  Christ.  Like  most 
other  people  in  an  untutored  state,  he  found  it  diffi- 
cult to  instruct  them  in  the  great  doctrines  of  the 
church;  and  it  is  said,  that  one  day,  while  preach- 
ing in  the  fielu,  finding  it  difficult  for  his  hearerp 
to  comprehend  the  idea  of  the  Trinity,  which  he 
was  about  explaining,  he  plucked  fi'om  tJie  c;'rth 
a  sprig  of  clover;  and,  by  the  stalk  rr  i  three 
leaves  of  this  appropriate  svnivol,  ;.'sLi-factorily 
explained  the  mysterious  dojuiue  of  the  great 
Three  and  One.  Hence,  on  this  day,  which  is  ce- 
lebrated in  the  Catholic  as  other  festivals  are  is 
the  Episcopal  church,  the  sons  of  St.  Patrick  wear 
on  their  hats  a  sprig  of  clover,  v/hich,  amonff  them, 
is  called  the  shamrock. 
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occasion  aflbrded  a  memorable  example  ; 
and  tlie  counsel  hoped  it  would  not  be 
useless.  The  prisoner  hmisolf  would 
amend  his  future  conduct :  he  would  for 
ever  remember,  that  the  vice  of  intoxica- 
tion, the  worst  of  all  evils,  had  once 
brought  him  in  jeopardy  of  his  life. 

Phoenix  summed  up  the  case  to  the 
jury  on  the  same  side. 

Maxwell  argued,  that  if  two  persons 
are  concerned  with  another  in  an  otTence 
of  this  description,  both  are  equally  guil- 
ty ;  and,  if  the  j^iry  should  believe  that 
Abigail  Welch  perpetrated  this  murder, 
and  the  prisoner  was  aiding,  abetting,  or 
assisting,  he  would  be  equ;dly  guilty. 

The  counsel,  after  adverting  to  the 
prominent  circumstances  of  the  case, 
faithfully  applied  the  defmitlon  of  murder, 
which  he  read  from  Hlackstone,  to  tiie 
oft'cnce  of  the  prisoner  as  disclosed  in  the 
evidence.  Tiie  important  facts  which 
evinced  the  guilt  of  the  prisoner  tlic 
counsel  reduced  under  four  general  heads: 

1.  The  antecedent  threats  and  mena- 
ces of  the  prisoner. 

2.  His  false  and  inconsistent  statement 
when  arrested. 

3.  The  blood  with  which  his  shirt  was 
died. 

4.  His  flight  and  concealment. 

The  mayor  charged  the  j  jry,  that  it  was 
not  his  intention  to  expatiate  on  the  turpi- 
tude of  the  ofience  with  which  the  pri- 
soner at  the  bar  was  charged.  In  a  ca- 
pital case,  where  the  charge  was  the 
murder  of  a  wife,  the  law  required  from 
the  court  and  jury,  all  the  care  and  at- 
tention in  their  power  in  determini'ig 
of  the  guilt  or  innocence  of  the  par- 
ty accused.  In  such  a  case  it  is  ever 
desirable  to  have  positive  proof;  but  that 
species  of  proof  is  not  in  all  cases  afford- 
ed, and  we  are  then  obliged  to  have  re- 
course to  circumstances.  The  first  ques- 
tion proper  for  the  consideration  of  the  ju- 
ry, is,  whether  the  deceased  came  to  her 
death  by  means  of  violence  from  another, 
or  whether  she  died  a  natural  death. 
Should  the  jurors  believe  she  did  so  die, 
the  prisoner  must,  of  course,  be  acquitted. 

This  supposition,  however,  is  oppos- 
ed by  the  testimony  ;  and,  in  the  opi- ; 
nion  of  the  court,  it  would  be  travelling ! 
too  far  out  of  the  evidence,  to  believe  it.  j 

The  second,  and,  indeed,  the  principal 


(juestion  is,  whether  the  deceased  na* 
killed  by  the  prisoner  ;  and  the  third,  and 
that  upon  whi':h  the  defence  of  the  prison- 
er dependii,  is,  whether  the  deceased  came 
to  her  death  by  means  ol  violence  from 
Abi-uil  Welch. 

The  mayor  here  went  int(»  an  examina- 
tion of  the  testimony  relied  on  by  the 
counsel  for  the  prisoner,  as  leading  to  the 
conclusion  on  the  aihrmative  side  of  the 
third  question  submitted  lor  the  conside- 
ration of  the  jury. 

His  honour  here  adverted  to  the  prin- 
cipal circumstances  relied  on  by  the  i>ro- 
secution  against  the  prisoner. 

1.  The  threats  of  violence,  which  were 
certainly  strong. 

2.  The  testimony  of  the  blows  indicted 
on  the  prisoner,  as  stated  by  Francis 
M'Monagle  ;  the  only  direct  proof  leading 
to  the  principal  fact.  The  testimony  of 
.lane  and  Catharine  Johnson,  supports  that 
of  M'Monagle.  They  heard  the  blows, 
and  knew  the  voices  ;  and  if  these  wit- 
nesses are  to  be  believed,  their  statements 
go  far  in  support  of  the  charge. 

3.  The  prisoner  went  to  the  house  of 
Robert  Ferine,  on  the  evening  of  the 
ITth,  and  his  lace  was  bloody,  and  on  be- 
ing asked  what  occasioned  it,  replied, 
that  he  liad  been  in  a  frolic.  After  this, 
we  hear  nothing  of  him,  until  taken  tip 
b}^  Fenton,«on  the  morning  of  the  19th. 
His  condition  and  his  declarations  on  that 
occasion,  and  on  being  carried  to  bride- 
well, aflbrd  circumstances,  in  connexion 
with  others,  of  which  the  jury  are  to 
judge. 

The  mayor  here  brought  to  the  view 
of  the  jury,  the  principal  circumstances 
relied  on  by  the  coimsel  for  the  prisoner, 
and  concluded  his  charge  by  saying,  that 
as  the  oflence  was  one  of  the  highest  in 
the  law,  a  great  degree  of  caution  and 
circumspection  should  be  exercised  in 
weighing  the  testimony. 

Should  the  jury  believe  it  unsatisfacto- 
ry, or  should  it  not  be  suiticient  lo  produce 
a  rirm  conviction  of  the  prisoner's  guilt, 
iie  ought  to  be  acquitted.  But  if,  on  the 
other  hand,  after  maturely  examining  the 
circumstances,  the}^  should  think  the  evi- 
dence satisfactory,  however  painful,  it 
wou]d  be  their  duty  to  convict  the  pri- 
soner. 

The  jury  found  him  not  guilty. 


CITY-MALL 

At  a  COURT  of  GENERAL  SESSIONS 
of  the  Peace,  holden  in  and  for  the 
City  and  County  of  New-York,  at  the 
City-Hall  of  the  said  City,  on  Motiday. 
the  2d  day  of  jMarch^  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  eighteen — 

PRESENT, 

The  Honourable 

CADWALLADER  D.  COLDEN, 
May  or. 

A.  L.  UNDERHILL.  Alderman. 
JAMES  WARNER,  Special  Justice. 
HUGH  MAXWELL,  District  Attorney. 

John  W.  Wyman,  Clerk. 

GRAND  JURORS. 

Nicholas  C.  Everett,  Foreman. 
Stephen  Baker,      James  Jenkixs, 
Robert  Benson,  Jr.  Peter  Lorillard, 
Isaac  Bell,       "     John  Lang, 
Benja.  Birdsall,    Samuel  Leggett, 
R.  Cunningham,      Abr.  K.  Mead, 
El.Doolittle,        James  Oaklev, 
Francis  Doremus,  P.Schermerhorn,Jr. 
Israel  Horsefield,  John  Stanberry, 
D.  G.  Hubbard,      John  Hyslop. 

(misdemeanor— procurement.) 

FRANCIS  WITTENBURGH'S  CASE. 

Maxwell  and  Price,   Counsel  for  the 

Prosecution. 
Wilson  and  Gardenier,  Counsel  for  the 

Defendant. 

An  intelligence-office  keeper,  who  recommends 
a  young  female  stranger  to  a  house  of  ill  fame, 
knowing  it  to  be  such,  is  indictable  for  a  mis- 
demeanor at  common  law,  though  such  stran- 
ger be  herself  a  prostitute. 

A  witness,  who,  in  open  court,  makes  use  of  vul- 
gar obscene  language,  which  he  imputes  to 
another,  whose  declarations  he  undertakes  to 
recite  in  a  continued  relation,  but  whhout  be- 
ing required  to  state  the  precise  words,  will  be 
ordered  into  cuetody. 

During  the  last  term,  the  deiendant 
TN-as  indicted  (the  indictment  containing 
two  counts)  for  a  misdemeanor  at  com^ 
mon  law  ;  for  that  he  is  now,  and  for  a 
long  time  has  been,  the  keeper  of  a 


*  During  the  pnncipal  part  of  this  t-rm,  the 
Recorder  was  on  the  bench  in  the  place  of  tlie 
Mayor,  who  was  recently  appointed  by  the  Coun- 
cil in  the  room  of  the  former  Mayor. 

Tot.  in. 
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public  intelligence-office,  in  the  city  of 
New- York,  where  servants,  male  as  well 
as  female,  for  a  certain  compensation  by 
I  them  paid,  are  furnished  with  places — and 
persons,  in  want  of  servants,  for  a  cer- 
tain compensation  by  them  paid,  are  fur- 
nished with  servants — that  the  defendant, 
on  the  oth  of  February,  1818,  at,  &c. 
wickedly  intending  and  devising,  by  means, 
and  under  colour  of  his  business  and  call- 
ing, to  aid,  abet,  and  assist  divers  lewd  and 
debauched  persons,  to  the  jurors  unknown, 
in  the  seduction  and  ruin  of  young  fe- 
male girls,  and  to  incite  to  prostitution 
and  to  pander  to  the  lustful  passions  of 
divers  debauched  and  profligate  men,  to 
the  jurors  unknown,  did,  on  application 
to  him,  the  defendant,  as  the  keeper  of  a 
public  intelligence-office,  by  Mary  Jones, 
for  a  place  in  a  decent  family,  recom- 
mend her,  the  said  Mary  Jones,  to  one 

 Davis,  the  keeper  and  maintainer 

of  a  certiiin  ill  governed  and  disorderly 
house,  where  men  and  women  come  and 
meet  together  for  the  purpose  of,  &c. 
he,  the  defendant,  well  knowing  the  said 
 Davis  to  be  the  keeper  and  main- 
tainer of  a  common  brothel,  and  intend- 
ing by  such  recommendation  to  ensnare 
and  debauch,  and  cause  to  be  ensnared 
and  debauched,  the  said  Mary  Jones  ; 
against  the  peace  of  the  people  of  the 
State  of  New- York,  and  their  dignity. 

The  other  count  stated  the  offence  ia 
a  more  general  manner,  but  in  substance 
it  was  the  same. 

Maxwell  opened  the  prosecution  by 
stating  to  the  jury,  that  the  case  was 
novel  in  the  history  of  our  criminal  ju- 
risprudence. It  would  appear  in  evi- 
dence, that  a  young  female  stranger,  by 
the  name  of  Mary  Jones,  some  time  ago, 
came  to  the  city  for  a-  place  as  a  cham- 
bermaid in  a  decent  family.  She  applied 
to  the  defendant,  as  the  keeper  of  a  pub- 
lic iutelligence-ofiice,  for  a  place  ;  and 
he  furnished  her  with  several  tickets, 
containing  the  names  of  persons,  whom, 
on  her  application,  were  found  not  to  be 
in  want  of  a  servant  ;  and  she  found  that 
several  of  these  persons  had  never  ap- 
plied to  the  defendant.  After  he  sup- 
ll^sed  that  her  patience  was  exhausted, 
knowing  her  to  be  in  a  destitute  situa- 
tion, he  gave  her  a  ticket  for  a  Mrs. 
Davis,  the  keeper  of  a  eomxaoa  brothel 
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in  Collect-Street.  Thi«!  woman  lent  her 
a  suit  of  clolhes,  and  otherwise  decorated 
her  ihv  the  reception  of  visiters.  Find- 
ing it  to  be  a  house  of  ill  fame,  the  ;»irl 
escaped  at  twelve  at  niglit,  wandered 
throii!i;h  the  streets,  and  at  lciii;th  seeing 
a  lii^ht  in  or  near  the  Jews'  Synagogue, 
recently  erected,  she  crept  in  tlierc  for 
a  shelter,  iind  slept  on  the  carpenter's 
shavings.  After  this,  in  her  wanderings 
through  the  streets  of  this  city,  she  wa.^ 
taken  up  b}'  the  watchmen,  and  hy  the 
artless  simplicity  of  lier  story,  created  an 
interest  in  her  favour.  She  complained 
to  the  grand  jury,  .md  one  of  the  gen- 
tlemen belonging  to  that  body  sent  her 
home  to  his  family.  Such,  said  the 
counsel,  is  the  nature  of  the  ruse,  the 
particulars  of  whicii  will  be  detailed  by 
the  principal  witness. 

Mary  Jones,  a  young  female,  of  an  in- 
teresting appearance,  and  between  se 
venteen  and  eighteen  years  old,  on  being 
sworn,  gave  a  similar  relatimi  to  that 
stated  by  the  public  prosecutor  in  his 
opening.  She  stated,  that  on  her  first 
arrival  from  New-Bi*unsw  ick  in  thr- 
packet,  she  went  in  the  first  place  to 
the  intelligence-oflice  kept  by  the  de- 
fendant ;  that  after  she  had  escaped  from 
the  house  of  Mrs.  Davis,  and  staid  in 
the  Synagogue,  which  was  on  Saturday 
night,  she  went  to  BrooKlyn,  and  the 
next  day  went  to  church.  She  returned 
and  went  to  the  oflice  again,  and  told 
the  defendant  that  he  had  recommended 
her  to  a  bad  house,  kc.  when  he  admit- 
ted he  knew  something  about  the  house, 
and  entered  into  an  indecent  conver- 
sation with  her,  wherein  h^  spoke  of 
the  advantage  she  might  derive  from 
walking  in  Broadway  towards  evening 
for  suitors. 

We  propose,  on  this  occasion,  for  we 
conceive  it  necessary,  to  present  merely 
the  prominent  points  of  the  testimony — 
a  detail  could  not  be  endured. 

John  Thorp,  a  witness  on  behalf  of 
the  defendant,  on  being  sworn,  was  re- 
quested by  the  counsel  to  relate  the  facts 
touching  Mary  Jones,  as  far  as  may  have 
come  to  his  knowledge.  He  stated,  that 
he  was  in  the  office  when  she  came,  and 
she  then  passed  by  the  name  of  Mary 
Jinn  IVarner.  !t  was  cold,  and  she  was 
thinly  clad.    He  invited  her  to  enter  the 


gate  and  come  near  the  store  ;  when  a 
conversation  between  them  ensued.  The 
witness  proceeded  in  a  rapid  manner,  and 
without  the  le;ist  qualirication,  tosttte  the 
words  alleged  by  him  to  have  been  ut- 
lered  by  her,  beini;  the  most  scandalous 
and  indecent  which  tlie  language  can  afi'ord. 
The  court,  with  much  warmth,  interfered, 
and  stopped  the  witness. 

I  On  the  cross-examination,  this  witness 
further  stated,  that  he  was  in  the  em- 
ploy, and  attended  the  oliice  of  the  de- 
fondant,  who  gave  the  girl  a  ticket  for 
-Mrs.  Davi«,  she  ha\  ing  previously  sent 
an  order  for  a  chambermaid  by  the  cap- 
tain of  her  house. 

Tlie  court  ordered  this  witness  to  be 
taken  into  custody. 

Adolph  Gattertield,  a  witness  for  the 
defendant,  on  being  sworn,  corroborated 
the  statement  of  Thorp  in  many  par* 

i  ticulars  ;  especially,  in  the  indecent  be- 

I  havionr  and  language  of  Mary  Jonei. 

I  He  differed  from  that  witness  in  his  de- 
scription of  her  dress. 

I     Barent  Gardenier,  a  witness  for  the 

j  defendant,  on  being  sworn,  stated,  that 
the  defendant,  though  in  indigent  cir- 

I  cumstances,  was  assiduous  in   his  busi- 

!  ness,  and  devoted  his  attention  in  render- 
ing his  family  comfortable.  His  general 
character  is  good. 

Several  witnesses  concurred  with  the 
last,  in  showing  the  defendant's  general 
good  character. 

Several  witnesses  were  here  introdu- 
ced on  the  part  of  the  prosecution,  who 
proved,  that  since  Thorp  had  been  in  cus- 

I  tody,  he  had  declared  that  he  had  been 
put  up  to  swear  as  he  had  ;  but  George 
Wilson,  a  witness  for  the  defendant,  ex- 
plained this  declaration  of  that  witness,  as 
referring  to  the  manner  of  his  giving  testi- 
mony— that  is,  he  was  put  up  to  state  thc- 
precise  w^ords  used  by  the  woman. 

Mary  Jones,  on  being  again  called, 
stated  that  she  saw  Thorp  in  the  othce  ; 
that  he  commenced  an  indecent  conversa* 
tion  with  her  ;  and  that  afterwards  he  ac- 
companied her  to  a  Mrs.  Gotier's,  in 
Chamber-street,  for  a  place. 

Ann  Adeline  Parmeter,  a  young  lady^ 
a  witness  for  the  defendant,  testified,  that, 
about  two  years  ago,  the  defendant  re- 
commended her  as  a  private  instructress 

[in  the  family  of  the  Hon.  De  Witt  Clia- 
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ton.  She  had  known  the  defendant  two 
years,  and  his  character  is  good. 

Dr.  Hosack,  by  consent  of  Counsel,  on 
being  ?worn,  stated  that  one  of  the  family 
of  a  i\Ir.  Laverty,  in  this  city,  stated  to 
the  witness,  that  that  gentleman  found 
Mary  Jones  in  a  taylor's  shop,  seeking 
!  employ,  and  finding  her  in  a  destitute  situ- 
ation, gave  her  a  place  in  his  family. 

Israel  Case,  one  of  the  Jurors,  on  be- 
ing aflirmed  as  a  witness  for  the  defend- 
ant, stated,  that,  ten  or  twelve  years  ago, 
Adolph  Gattertield  was  in  the  employ  of 
the  witness,  and  was  then  in  some  repute, 
but  that  afterwards  he  kept  a  dance-house 
in  Tryon-Row. 

After  Messrs.  Wilson  and  Price  had 
summed  up  the  case  to  the  Jury,  Garde - 
nier  moved  the  court  for  an  adjournment 
of  the  cause,  for  the  purpose  of  enabling 
the  defendant  to  produce  further  testimo- 
ny touching  the  character  of  Mary  Jones. 

Maxwell  consented  :  the  court  ad- 
journed until  the  next  morning,  cautio:i- 
ing  the  Jurors  to  hold  no  conversation 
with,  and  receive  no  communication  from, 
any  person,  on  the  subject  of  this  case. 

In  the  morning,  Gardenier  opened  the 
further  defence,  by  stating  to  the  Jury, 
that  he  should  prove  that  Mary  Jones,  on 
her  passage  from  New-Brunswick  to  this 
city,  in  the  packet,  and  during  her  stay 
on  board,  behaved  in  an  indecent  and 
incontinent  manner.  He  should  further 
show,  that  she  had  been  discharged  from 
the  house  of  Laverty,  and  that  of  Gabriel 
Lewis,  where  she  went  to  service,  after 
the  time  of  the  injury  complained  of  in 
this  indictment,  by  reason  of  her  indecent 
conversation  and  demeanour. 

William  G.  Keech  and  John  Auter  con- 
curred in  showing,  that,  about  the  last  of 
November,  the  girl,  Mary  Jones,  whom 
they  both  identified,  came  from  New- 
Brunswick  in  a  packet  called  the  Grey- 
hound, and  that  her  conduct  on  board, 
according  to  her  confession  to  them,  was 
scandalous  in  the  extreme. 

The  time,  however,  spoken  of  by  these 
witnesses,  did  not  correspond  with  that 
stated  by  Mary  Jones,  by  several  weeks  ; 
she  having  stated  that  she  came  in  the 
packet  from  New-Brunswick  a  short  time 
after  New-Year. 

From  the  testimony  of  Robert  Grant, 
?i  coloured  mao,  smd  Hannah  Timanes, 
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servants  in  the  family  of  Gabriel  Lewis, 
it  appeared  that  the  conduct  of  Mary 
Jones,  while  there,  was  grossly  indecent, 
and  for  that  reason  she  was  discharged. 

It  further  appeared,  that  she  had  been 
discharged  from  the  house  of  Mr.  Laverty 
before  she  went  to  that  of  Lewis. 

From  the  further  testimony  on  behalf 
of  the  prosecution,  it  appeared,  that,  after 
this  woman  was  discharged,  as  before  re- 
lated, she  was  a  wanderer  in  the  streets, 
and  was  taken  up  by  the  watch — carried 
to  the  pohce  ;  and,  in  giving  her  relation 
to  the  Grand  Jury,  an  interest  was  exci- 
ted in  her  favour.  One  of  the  Jury  sent 
her  home  to  his  family  ;  and  it  appeared 
from  his  testimony,  that  he  had  been  at 
some  pains  in  the  investigation  of  her 
character,  and  the  result  convinced  him 
that  she  was  not  as  she  had  been  repre- 
sented. This  witness  and  others  on  the 
part  of  the  prosecution,  stated,  that  Mary 
Jones  appeared  to  be  an  inexperienced 
country  girl,  poor,  miserable,  and  friend- 
less. 

Engle  BTyers,  a  witness  for  the  prose- 
cution, stated,  that,  three  or  four  days  af- 
ter New- Year,  Mary  Jones  came  from 
New-Brunswick  to  this  city,  in  a  packet. 
She  was  poorly  dressed,  and  requested 
the  witness  to  recommend  her  to  a  place  ; 
and  he  sent  her  to  a  Mrs.  Isaacs,  a  Jew- 
ess, living  in  or  near  the  Synagogue, 

where  she  remained  about  a  week.  

While  on  board  the  vessel  her  demeanour 
was  good. 

Mary  Jones,  being  again  called,  was 
asked  why  she  did  not  yesterday  state 
that  on  her  first  arrival  in  the  city  she 
went  to  live  with  Mrs.  Isaacs.  She  an- 
swered, hesitatingly,  first,  that  she  did 
not  wont  to  state  about  hei  being  with 
that  woman  ;  and  next,  that  she  forgot  it. 

The  witness,  on  her  cross-examination, 
denied  the  indecency  attributed  to  her 
on  board  the  packet,  by  Keech  and  Auter, 
and  also  tliat  in  the  house  of  Lewis,  by 
his  servants.  She  further  denied  that 
she  came  to  this  city  from  New-Bruns- 
wick in  November. 

In  the  progress  of  the  trial,  the  books 
of  the  defendant,  containing  the  names  of 
applicants  for  places,  and  also  those  for 
servants,  were  produced  ;  from  which  it 
appeared,  that,  on  the  13th  of  January, 
jylary  An7\  JVarner  applied  for  a  place 
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a  chamber-maid,  and  tlmt,  on  the  lOtli 
of  the  same  month,  M.iry  Jones  :ij)',)lie(l 
for  tlie  same  situation  ;  and  Ihe  ajtplica- 
tion  of  Sarah  Davis,  for  a  woman  m  that 
capacity,  appears  to  liave  been  made  the 
same  day. 

J>efore  tlie  court  had  proceeded  lo  sum 
tip  the  evidence,  ihe  mayor,  the  hon.  Ja- 
cob Radclifl",  directed  their  attention  to 
the  two  points  in  the  ca^e  : 

1.  Su|)posiiig;  IM;iry  Jones  to  be  a  de- 
cent woman,  and  that  she  was  hej;uiled 
"by  the  derendant  to  enter  the  house 
of  Davis,  knowint;  that  she  kept  a  house 
of  ill  fame,  this  is  conceded  to  be  a  mis- 
demeanor. 

2.  But,  suppose  Fhe  was  not  an  inno- 
cent woman,  and  was  sent  to  that  house 
hy  the  defendant,  would  this  be  a  public 
oflence  ? 

The  cause  was  ably  summed  up  by  the 
counsel  on  both  sides. 

The  mayor  charj;ed  the  jnry,  that  the 
defendant,  bein^  the  keeper  of  a  public 
intelligence-office,  was  bound  to  conduct 
that  business  with  fidelity  ;  inasmuch  as 
it  was  an  oflice  in  this  community  of  con- 
siderable public  importance. 

Should  the  jury  believe  that  Mary  .Tone- 
was  an  innocent  person,  and  that  the  de 
fendant  beijjiiiled  her  into  the  house  of 
Davis,  knowing  that  to  be  a  house  of  ill 
fame,  in  the  view  of  the  court,  this  would 
be  a  very  high-handed  misdemeanor. 

But  the  evidence  in  this  case  presents 
another  question  :  suppose  this  to  be  a 
woman  of  ill  fame,  as  some  of  the  witnes- 
ses for  the  defendant  represent,  and  the 
defendant  recommended  her  to  the  house 
of  Davis,  knowing  its  charp/'ter,  is  he 
guilty  of  a  public  oflence  ?  In  othei 
words,  has  the  keeper  of  an  intelligence- 
office  the  right  of  supplying  women  for 
houses  of  ill  fam^e  ?  The  court  do  not 
hesitate,  on  this  subject,  to  say,  that  we 
consider  this  also  a  misdemeanor. 

The  principal  question,  therefore, 
for  the  determination  of  the  jury  in  thi- 
case,  is,  whether  the  defendant,  at  the 


ij  lime  he  recommended  Mary  Jones  t© 
:i  the  house  of  D.ivis,  knew  that  she  kept 

a  house  of  ill  fame.  On  this  point,  the 
'  testimony  is  not  direct  ;  and  the  jury,  in 
j!  determining,  may  recur  to  all  the  farlt 
li  ;md  circunistances  of  the  case, 
j  Should  the  jury  believe  that  the  defen- 
|dant  did  not  know  the  character  of  thi 
I  house,  he  ought  to  be  accjuitted.    But,  il 

he  had  this  kfiowledge,  and  sent  Mary 
!  Jones  there,  for  the  purposes  of  prostl- 
Itution,  whether  she  was  an  innocent  wo- 
i  man  or  not,  he  ought  to  be  found  guilty. 
The  jury  pronounced  the  defendant 

guilty. 

On  the  last  day  of  this  term,  as  the  re- 
corder was  about  to  sentence  the  defcn- 
Idunt,  Gardenier  moved  in  arrest  of  judg- 
ment, on  the  broad  ground,  that  the  ol- 
fence  laid  in  this  indictment  was  un- 
known to  the  common  law  ;  and  that  there 
was  no  precedent,  no  principle  or  defini- 
tion, to  be  found  in  the  books  embracing 
>  the  oflence. 

Maxwell,  contra,  was  stopped  by  the 
court. 

The  recorder  delivered  the  opinion  of 
the  court,  and  over-ruled  the  motion 
made  on  behalf  of  the  defendant. 
honour  pointed  out  the  distinction  be- 
tween an  injury  of  a  private  nature  and 
a  public  oflence,  and  compared  the  of- 
fence, with  which  the  defendant  was  char- 
ged, to  that  of  selling  by  false  weights  and 
measures  in  a  grocery.  In  that  case,  the 
olfence  arises  irom  the  circumstance,  that 
tlie  grocer  deals  with  the  public  at  large  ; 
a!id  that  is  a  public  ofl^ence  in  him,  which 
wo'ild  not  be  were  it  practised  by  a  pri- 
vate individual. 

in  the  view  of  the  court,  the  keeper 
of  a  public  intelligence-office  is  as  much 
connected  with  the  public,  as  a  grocer  ; 
and  the  oflence,  of  which  he  has  been 
found  guilty,  is  more  atrocious,  in  a  pub- 
lic point  of  view,  than  selling  by  false 
weights  and  measures. 

The  defendant,  in  consideration  of  bis 
poverty,  wus  lined  $25  and  the  co^t?-. 
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For  April,  1818. 


VOL.  III. 


At  a  COURT  of  GENERAL  SESSIONl^ 
of  the  Peace,  holden  in  and  for  the 
City  and  County  of  New-York,  at  the 
City-Hall,  of  the  said  City,  on  Monday, 
the  6th  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  eighteen — 

PRESENT, 

The  Honourable 

CADWALLADER  D.  COLDEN, 
Mayor  of  the  City  of  New -York, 
or 

RICHARD  RIKER,  Recorder, 
THOMAS  R.  SxMlTH,  \ 

and  >  Aldermen. 

A.  L.  UXDERHILL,  ) 
HUGH  MAXWELL,  District  Attorney. 

John  W.  Wyman,  Clerk. 

GRAND  JURORS. 

William  L.  Vandervoort,  Foreman. 
William  Palmer,    Borden  Chase, 
John  Wilson,         John  Bloodgood, 
James  Van  Horne,  Peter  M'Cartee, 
Aaron  Sergeant,    Jacob  Lorillard, 
Lewis  Seymour,       Peter  Embury, 
.TosEPH  Strong,       Lewis  Hartman, 
Naphtali  Phillips,  David  Cotheal, 
Eleazer  Lazarus,  Joseph  Riley, 
Ephraim  Conrad,    Samuel  Healy, 
James  Walsh,         Clement  C.  Moore. 

(insurance  on  lottery  tickets.) 

JOHN  KENNEY'S  CASE. 
JOHN  1.  DECKER  and  RICHARD 

RITTER'S  CASE. 
PETER  WILLIAMS  and  ABRAHAM 
P.  BROWER'S  CASES. 

Maxwell,  Counsel  for  the  several  Prose- 
cutions. 

Wilson,  Counsel  for  Kenney. 

Price  and  Phoenix,  Counsel  for  Decker 

and  Rittcr. 
BoGARDUS  and  Price,  Counsel  for  TVil- 

liams  and  Bron;er. 

On  the  traverse  of  an  indictment,  under  the  8tli 
section  of  "  An  act  to  prevent  private  lotteries, 
and  t«  restrain  iHSuraiice      lottery  tickets/' 


(2d  vol.  R.  L.  p.  190,')  it  was  held  tiiat  a  de- 
fendant, who  had  sold  a  policy  of  insurance  on 
a  number,  thereby  agreeing  to  pay  a  larger 
sum  of  money  to  the  insured  than  he  paid,  in 
case  such  number  was  draAvn  on  a  partici;lar 
day,  during  the  drawing  of  a  lottery,  was  i;ii)l{y 
although  the  insurance  was  made  for  another 
person  and  the  defendant  was  not  interested 
therein. 

In  such  case  it  is  necessaiy  to  allege  in  the  in- 
dictment, that  the  defendant  insured  on  some 
pariicidar  number,  to  be  drawn  on  some  ;;rrr- 
tiddar  day ;  and  an  indictment  is  insufficient 
which  alleges  that  the  defendant  insured  a 
number  to  ike  jurors  unknown. 

An  indictment  under  this  statute  alleged  tliat  the 
defendant  insured  a  particular  number,  thereby 
agreeing,  that  if  the  said  number  should  be 
drawn  on  the  26th  of  February,  then  the  de- 
feiidant  would  pay  the  insured,  he.  On  the 
trial  it  appeared  that  the  insurance  was  effect- 
ed, on  the  day  last  mentioned,  for  the  o8tk 
day's  di-awing  in  the  lottery,  which  Avas  the  1st 
of  March — held  tiiat  this  variance  between  tl;c 
indictment  and  the  proof  was  fatal. 

During  the  last  term,  John  Kenney 
was  indicted  for  a  misdemeanor,  under 
the  8th  section  of  the  statute,  restraining 


"  "  That  it  shall  not  be  lawful  for  any  person 
or  persons  whomsoever,  to  sell  the  chance  or 
chances  of  any  ticket  in  any  such  lottery  as  afore- 
said, or  to  insure  for  or  against  tlie  drawing  of 
any  such  lottery  as  aforesaid,  or  to  insure  for  or 
against  the  drawing  any  such  ticket  or  tickets, 
or  to  receive  any  money  or  goods  in  considera- 
tion of  any  agreement  to  pay  any  sum  or  sums, 
or  to  deliver  the  same  or  other  goods,  if  any  such 
ticket  or  tickets  shall  prove  fortunate  or  unfor- 
tunate, or  on  any  other  chance  or  event,  relative 
to  tlie  drawing  of  any  such  ticket  or  tickets,  whe- 
ther as  to  their  being  drawn  fortunate  or  unfor- 
tunate, or  the  time  of  their  being  drawn,  or 
otherwise,  howsoever,  or  under  any  pretence, 
device,  form,  denomination,  or  description  what- 
soever, to  promise  or  agree  to  pay  any  sura  or 
sums,  or  to  deliver  any  goods,  or  to  do  or  forbear 
doing  any  thing  for  the  benefit  of  any  person  or 
persons,  whether  with  or  without  consideration, 
on  any  event  or  contingency  relative  or  applica- 
ble to  the  dravving  of  any  such  ticket  or  tickets, 
or  the  number  or  numbers  of  any  ticket  or  tickets, 
or  to  publish  any  proposal  for  any  of  tlie  pur- 
poses aforesaid  ;  and  if  any  person  or  persons 
shall  offend  against  this  act  in  any  of  the  matters 
last  aforesaid,  he,  she  or  they  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  upon  convic- 
tion,' be  fined  in  a  sum  not  exceeding  two  hun-t 
dred  and  fifty  dollars,  or  be  imprisoned  for  a 
time  not  exceeding  three  months,  by  any  court 
having  cogni<iaure  thereof.'' 


^4 


THE  NEW-YORK 


insurance  on  lottery  tickets.  T}ie  in- 
dictment, which  consisted  of  several 
counts,  ;;lle:;efi  that  the  defendant,  on 
the  20th  of  January,  1C18,  did  sell  to  one 
Elizabeth  Ackerman,  a  certain  chance  of 
ticket  Number  2743,  in  the  Medical  Sci- 
ence Lottery,  No.  4,  autiiorized  by  the 
Legislature  of  this  State,  and  then  draw- 
ing in  the  city  of  New-York,  whereby 
the  said  defendant,  for  the  sum  or  pre- 
mium of  twenty-three  shillings  and  four 
pence,  to  him  paid  by  said  Ackerman, 
agreed  with  her  that  if  the  said  ticket 
should  chance  to  be  drawn  on  the  eleventh 
day's  drawing,  he  would  pay  her  §  100, 
against  the  form  of  the  statute,  i^c. 

Other  counts  set  forth  the  insurance 
of  the  same  ticket  or  number  by  the  de- 
fendant, whereby  he  agreed  as  above 
stated. 

Decker  and  Ritter  were  indicted  for 
the  same  offence.  The  indictment  con- 
sisted of  three  counts,  the  iirst  of  which 
alleged  that  the  defendants,  on  the  1st  of 
January,  1818,  at,  &lc.  did  insure  ^^divers 
tickets y  the  numbers  of  which  are  to  the 
jurors  unkno-svn,^^  (in  the  same  lottery 
above  mentioned,)  whereby  the  defend- 
ants, in  consideration  of  divers  sums  of 
money ^  paid  to  them  by  one  Henry  Sinith, 
agreed  to  pay  him  the  sum  of  ^10,  on 
such  of  the  numbers  as  sh'  nld  be  drawn 
on  a  certain  day's  drawing  of  the  lottery, 
&c.  The  second  count  set  forth  in  the 
same  manner,  the  insurance  of  divers 
numbers  to  one  Prime  Martin^  and  the 
third  to  one  William  Giles. 

Williams  and  Brower  were  indicted 
separately ;  the  first  named  defendant, 
for  that  he,  on  the  26th  ot  February, 
1818,  at,  &c.  did  «ell  to  one  Cyrus  Tan- 
ner, a  certain  chance  of  ticket  number 
5 ;  whereby  he  the  defendant  agreed,  for 
a  certain  premium  paid  by  Tanner,  that 
if  that  ticket  should  chance  to  be  drawn 
on  the  26th  of  February,  he  the  defendant 
would  pay  said  Tanner  $  5,  against  the 
form  of  the  statute,  kc. — the  other  de- 
fendant, for  insuring  ticket  Number  8 
to  Cyrus  Tanner  for  g  5,  to  be  drawn  on 
the  same  day,  as  stated  in  the  indictment 
against  Williams. 

On  the  traverse  of  the  indictment 
against  Kenney  it  appeared  that  the  de- 
fendant kept  a  grocery  at  the  corner  of 
Robinson  and  Greenwich-Street  on  the 


day  laid  in  the  indictment ;  and  that  in 
or  near  the  grocery,  one  Lucre  had  an 
establishment  for  insuring  lottery  tickets, 
which  he  hired  of  the  defendant.  In 
the  absence  of  Lucre,  the  defendant  w;k 
in  the  habit  of  selling  insurances  for  the 
benefit  of  Lucre  ;  and  on  the  day  laid  in 
the  indictment  insured  the  ticket  set 
forth,  and  also  several  others,  to  Mrs. 
Ackerman,  who,  for  herself  and  others, 
insured  on  that  number  ^  250. 

It  appeared  that  the  lottery  was  draw- 
ing in  Maiden-Lane,  in  tliis  city  ;  and 
that  the  insurance  was  effected  about 
ten  o'clock  in  the  morning,  for  the  same 
day  in  which  the  insurance  was  made. 
Aftor  the  sale,  a  bystander  told  the  de- 
fendant he  had  been  pigeoned.  He  went 
to  the  place  where  the  lottery  was  draw- 
ing, and  found  that  the  number  insured 
was  one  of  the  first  drawn  that  morning. 
The  principal  witness  for  the  prosecu- 
tion, however,  denied  that  she  knew  the 
number  was  drawn  when  she  purchased 
the  policy. 

It  further  appeared  that  Lucre  disap- 
peared, and  the  defendant  refused  to  pay 
according  to  the  terms  of  the  insurance. 

It  was  contended,  on  behalf  of  the 
defendant,  that  he  could  not  be  legally 
convicted,  because  he  insured  for  ano- 
ther person  and  was  not  interested  ia 
the  business. 

The  recorder  charged  the  jury,  that 
the  statute  was  imperative,  and  that,  ac- 
cording to  its  provisions,  it  was  immate- 
rial whether  the  defendant  insured  for 
himself  or  others.  Could  the  construc- 
tion for  which  the  defendant  contended, 
be  given  to  the  act,  then  it  would  be  in 
the  power  of  those  actually  engaged  in 
these  practices,  to  employ  agents  in  a 
secret  manner,  and  the  statute  could  be 
continually  evaded ;  for  neither  agent  nor 
principal  could  be  convicted. 

Therefore,  in  the  opinion  of  the  court, 
this  is  no  defence  ;  and  should  the  jury 
believe  the  testimony  it  would  be  their 
duty  to  convict  the  defendant. 

He  was  found  guilty  by  the  jury,  and, 
in  consideration  of  his  poverty,  fined 
only  g  10  and  the  costs. 

On  the  traverse  of  the  indictment 
against  Decker  and  Ritter,  it  appeared 
that  the  defendants  kept  a  lottery  office 
at  thv  corner  of  Warren-Street  and 
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Broadway,  and  that  Prime  Martin,  a 
black,  twice  purchased  a  policy  for  $  5  ; 
but  the  particular  day  on  which  the  in- 
surance was  effected,  or  the  day  on 
which  the  number  was  to  be  drawn,  or 
the  sum  or  sums  paid,  or  the  number  in- 
sured, the  witness  did  not  know. 

The  counsel  for  the  defendant  con- 
tended to  the  court  and  jury,  that  the 
indictment  was  defective  for  uncertainty, 
and  that  the  proof  was  insufficient  to 
produce  a  conviction.  In  the  indict- 
ment neither  the  numbers  of  the  tickets, 
the  sums  paid  for  insurance,  nor  the 
day  for  which  the  insurance  was  made, 
were  set  forth.  The  counsel  commented 
on  the  testimony  and  concluded. 

Maxwell  read  to  the  court  and  jury 
the  section  of  the  statute  on  which  the 
indictment  was  founded,  and  contended 
that  the  provisions  of  the  statute  were 
sufficiently  broad  and  extersive  to  em- 
brace any  viqlation  of  the  act,  and  that 
it  was  not  necessary  to  set  forth  the  par- 
ticular number  insured,  nor  the  day  for 
which  the  insurance  was  effected. 

The  recorder,  after  recurring  to  the 
second  count  in  the  indictment,  to  which 
the  testimony  applied,  charged  the  jury, 
that  the  indictment,  in  not  setting  fortl- 
the  number  insured,  nor  the  day  for  which 
it  was  insured,  was  loose  aiid  uncertain  ; 
and  his  honour,  therefore,  advised  the 
jury  to  acquit  the  defendants. 
They  were  acquitted. 
The  indictments  against  Williams  and 
Brower,  by  consent,  were  traversed  at 
the  same  time  before  the  same  jury. 

On  the  traverse  of  the  indictment 
against  Williams,  it  appeared  that  he  kept 
a  lottery  office  at  No.  123  Cherry  street ; 
and  that  on  the  26th  of  February,  Cyrus 
Tanner,  the  witness  for  the  prosecution, 
purchased  of  a  gentleman  in  the  office, 
whom  the  witness  did  not  know,  a  poli- 
cy on  ticket  number  5,  for  which  he  paid 
3s.  4d.  ;  and  if  that  number  came  out  on 
the  38th  day's  drawing  in  the  lotterv, 
which  day  fell  on  the  first  of  March,  then, 
by  the  terms  of  the  insurance,  he  was  to 
receive  $5. 

On  the  traverse  of  the  indictment 
against  Brower,  it  appeared,  that  he  kepi 
,  a  lottery  office  and  bookstore  at  the  cor- 
ner of  Nassau-street  and  Maiden-lane,  his 
i  sign  being  on  the  door  ;  and  that  an  insu- 
rance was  effected  by  Tanner  on  ticket 
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number  8,  of  a  man  in  the  office  whom  he 
did  not  know.  The  sum  paid  by  the  wit- 
ness, the  amount  to  be  received  by  him, 
and  the  time  for  which  the  insurance  was 
made,  were  the  same  as  set  forth  in  the 
indictment  against  Williams. 

It  further  appeared,  that  12s.  had  been 
furnished  the  witness  to  purchase  policies 
by  a  person  whom  he  declined  naming  ; 
that  the  witness  had  expended  §2  of  his 
own  money  ;  and  that  this  was  done  for 
the  purpose  of  having  indictments  prefer- 
red against  the  defendants. 

Bogardus  contended  to  the  court  and 
jury,  that  as  this  act  was  penal,  and  con- 
tained provisions  abridging  the  natural 
rights  of  mankind,  it  should  be  construed 
strictly.  This  rule  had  been  adopted  by 
the  courts  in  England,  and  in  our  own 
country. 

The  counsel  referred  to  an  English 
statute,  rendering  it  a  felony  to  steal 
cattkj  under  which  act  an  indictment  for 
stealing  an  ox  was  held  not  maintainable. 
In  our  own  legislature,  a  penal  act  wai 
passed,  that  no  company  of  rnew,  without 
an  act  of  incorporation,  should  establish 
a  Bank  ;  yet  this  act  was  not  considered 
as  applying  to  an  individual  who  estab- 
lished such  Bank. 

Though  the  provisions  of  the  act  un- 
der which  these  indictments  were  framed 
are  general,  and  were  intended  to  em- 
brace all  devices  and  contrivances  which 
might  be  resorted  to  in  accomplishing 
that  against  which  the  legislature  wished 
to  guard,  yet  it  was  never  intended  that 
the  public  prosecutor,  pursuing  the  word^ 
of  the  statute,  should  frame  a  general  in- 
dictment without  the  proper  and  precise 
specifications  adapted  to  his  case.  Should 
he  do  this,  no  doubt  the  defendant  might 
demur. 

By  the  English  mutiny  act,  and  that  of 
Congress,  it  is  provided,  that,  if  aniMger- 
son  shall  commit  any  act  of  muii/i^he 
shall  be  punished,  kc.  yet  it  has  been 
frequently  decided  that  the  particular  act 
of  mutiny  should  be  specified  in  the  in- 
dictment. 

It  was,  therefore,  necessary  in  this 
case,  to  state  the  offence,  with  apt  speci- 
fications :  having  done  so,  the  District 
Attorney  was  thereby  concluded  ;  and 
his  proof  ought  to  square  with  the  mate- 
rial allegations  in  the  indictment. 
I    The  counsel  contended  that  the  indict- 
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mrnt  liavine;  allccod  that  tho.  agreement 
between  Tannej*  and  the  deleiidants  was, 
that,  if  the  ticket  should  be  (h  awii  on  the 
S^C.tli  of  Kehi  uary,  then  tliey  would  pay 
him  jf5,  and  the  proof  heini;  that  tlie  a- 
^reement  was  for  the  38th  day's  draw  ina;, 
(the  1st  of  March,)  there  was  a  manifest 
variance,  fatal  to  the  prosecution. 

Maxwell  contended  to  the  court  and 
jury,  that,  in  misdemeanors  of  this  de- 
scription, the  time  was  immaterial.  The 
substance  of  the  charge  was  (he  insurance 
of  b/ttertj  Licktla ;  and  the  time  was  not 
the  gist  or  essence  of  the  ofl'ence. 

In  t!ie  crime  of  burglary,  the  time  be- 
comes material,  and  must  be  truly  laid  in 
the  indictment  and  provetl  as  laid  ;  but  in 
assault  and  battery  and  other  misdemea- 
nors, and  in  the  generality  of  felonies, 
the  time  is  immaterial. 

The  counsel  cited  1  Starkie's  Criminal 
Pleading,  57. 

The  Recorder  charged  the  jury,  tha* 
although  the  constitution  had  reposed  in 
tliem  the  right  of  judging  of  the  law  as 
well  as  of  the  fact,  yet,  it  was  not  their 
duty  to  decide  a  question  manifestly  con- 
trary to  law. 

There  was  nothing  more  clearly  set- 
tled than  that,  on  the  tinding  of  a  grand 
jury,  it  becomes  necessary  for  the  public 
prosecutor  to  support  such  tinding,  and  to 
prove  the  material  allegations  contained 
in  the  indictment. 

The  indictments  in  these  cases  allege, 
that  Cyrus  Tanner  purchased  a  chance  or 
policy  of  these  defendants,  for  the  draw- 
ing on  the  2Gth  of  February.  The  de- 
fendants, by  their  plea,  which  applies  to 
the  whole  indictment,  say.  We  made  no 
such  agreement.  Tanner,  in  iiis  testimo- 
ny, confirms  the  allegation  on  their  part ; 
for  he  says  that  he  purchased  the  policy 
for  the  38th  day's  drawing,  which  was 
tl^|fcst  day  of  March. 

VPthe  opinion  of  the  court,  should  the 
jury,  contrary  to  the  testimony  belore 
them,  believe  that  the  policy  was  pur- 
chased for  the  26th  of  February,  con- 
formable to  the  indictment,  then  they 
might  convict  the  defendants  ;  but,  should 
the  jury  believe  the  principal  witness  for 
the  prosecution,  it  would  be  their  duty  to 
acqait  the  defendants.  ! 

They  were  acquitted  by  the  Jury. 


(assault  and  BATlTRy  EXECLTION.) 

WILLIAM  BROWN  and  ELlZABETJi 
his  wife,  et  al. 

Maxwell,  Counsel  for  the  prosecution. 
Wallis  and  Tucker,  Counsel  for  the  De- 
fendants. 

Tli(»uj;h  Ihe  jiidf^ment,  on  wliicli  an  execution  has 
bc£n  issiu'd,  be  void,  yel  tlio  ollicer  is  not  a  tres- 
passer while  iti  the  due  dischurf^*,-  of  his  duty 
in  executing  sucii  process,  und  protected  by 
law. 

A  sht  rift",  or  any  other  general  oflicer,  while  serv- 
ing procj'ss,  IS  not  bound,  by  law,  t(»  show  it, 
tlioii^jh  it  i>,  g<!nerally.  discrej^t  to  <lo  so  :  hut 
this  riihj  dolii  not  ajtply  to  a  person  having  a 
siM'fial  autlu>nly. 

A  woniiiii,  in  the  presence  of  her  husband,  can- 
not be  ^uihy  of  an  assault  and  baUcry  on  ano-" 
ther  with  w  honi  the  husband  has  u  controversy. 

Duiing  the  last  term,  the  defendants 
were  indicted  for  an  assuult  and  battery, 
connnitted  on  John  C.  Gill«n,  one  ot"  the 
marshals  of  this  city,  on  the  '31st  of  Jan- 
uaty  last,  while  in  the  due  execution  of 
tlie  duties  of  liis  oflice. 

It  appeared  from  the  testimony  of  Gil- 
len,  that  on  the  day  laid  in  the  indict- 
ment, having  an  execution  in  his  hands 
against  Brown  for  §15,9G,  issued  by 
Elisha  Morrell,  Esquire,  the  assistant 
justice  of  the  second  ward,  the  witnesf 
went  to  the  house  with  another  person, 
levied  on  the  turniture,  and  while  in  the 
act  of  taking  awa}^  a  table,  he  was  assault- 
ed and  beaten  by  the  defendants,  and  pre- 
vented from  removing  the  property. — 
While  in  the  house,  the  wife  locked  the 
outer  door  and  beat  the  w  itness  with  the 
key,  and  he  deemed  it  prudent  to  retire. 
The  witness  further  stated,  that  before 
he  went  to  the  house  to  remove  the  goods, 
he  had  apprized  the  defendant  of  the  exe- 
cution, who  told  him  to  be  careful,  lest 
he  burnt  his  own  fingers. 

The  prosecution  having  rested,  the 
counsel  for  the  defendants  offered  to 
prove,  that  the  judgment,  on  which  the 
execution  was  issued,  was  wholly  void  ; 
inasmuch  as  neither  the  plaintiff  nor  the 
defendant  in  the  suit,  at  the  time  the 
judgment  was  rendered,  resided  in  the 
ward  in  which  the  court  was  held. — 
To  show  that  a  judgment  thus  ren- 
dered was  void,  the  counsel  read  to  the 
court  tiJ©  103cl  section  of  the  act  re- 
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iating  to  the  city  of  }few-York.  (2d  Vol. 
R.  L.  p.  379.) 

Maxwell  contended,  that  although  the 
judgment  might  have  been  void,  yet,  the 
orhcer  having  the  execution,  was  not 
bound  to  look  beyond  that  authority,  and 
ought  to  be  protected  by  law.  The  coun- 
sel, therefore,  urged  the  court,  that  the 
evidence  offered  ouglit  not  to  be  admitted. 

The  opposite  counsel,  in  reply,  con- 
fended,  that  the  officer,  acting  under  a 
void  execution,  was  a  trespasser  ;  and 
the  defendants  had  a  right  to  make  use  of 
as  much  force  as  was  necessary  to  expel 
him  from  their  house. 

The  counsel  further  offered  to  prove, 
that  the  prosecutor  was  the  agent  of  the 
plaintiff  when  the  judgment  was  obtained, 
and  had  a  full  knowledge  of  the  circum- 
stances under  which  it  was  obtained. 

The  mayor  said  that  he  could  never 
subscribe  to  the  doctrine,  that  an  officer 
is  responsible  for  executing  an  irregular 
process.  If  thep/a/n/i^'iu  the  suit,  stood 
in  the  situation  of  the  complainant  in  this 
prosecution,  he  would  be  obliged  to  tra- 
vel back  to  the  judgment  for  his  justifica- 
tion ;  but  the  officer  is  not  bound  to  do 
this,  but  may  groun»'  himself  upon  the 
process  under  which  he  acted.  The 
question  in  this  case,  is,  wlicther  the  ex- 
ecution be  void,  not  whether  the  judg- 
ment is  so.  There  is  no  doubt  but  that 
the  justice  could  legally  issue  this  pro- 
cess ;  and  if  so,  the  officer  is  protected 
while  acting  under  its  authority.  To  al- 
low a  different  rule  to  prevail,  would  be 
dangerous  in  the  extreme. 

As  to  the  question,  whether  the  officer, 
in  this  instance,  being  the  agent  of  the 
plaintiff,  could  protect  himself  under  the 
execution  while  the  judgment  was  void, 
his  honour  thought  that  if  the  defendants 
could  prove  such  agency,  then  the  officer 
would  stand  in  the  same  situation  as  the 
plaintiff  in  the  suit  would  do,  if  called 
upon  to  justify  the  seizure  of  the  goods 
on  this  execution.  But,  in  adducing  proof 
of  such  agency,  the  court  would  hold  th*.'. 
defendants  to  much  strictness  ;  inasmuch 
as  the  statute,  upon  which  they  ground 
themselves,  is  to  be  construed  strictly. 
-^iC'"  court,  therefore,  rejected  the  tes- 
timony offered  relative  to  the  invalidity 
of  the  judgment. 

The  defendants  produced  some  testi- 
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mony  to  show  that,  in  obtaining  the  judg- 
ment, Gillen  was  the  agent  of  the  plain- 
tift"  ;  but  the  court  deemed  such  testimo- 
ny insufficient. 

Several  witnesses,  on  behalf  of  the  de- 
fendants, concurred  in  showing,  that  when 
Gillen  came  to  the  house  to  carry  away 
the  goods,  the  husband  was  not  present : 
that  the  wife  requested  to  know  by  what 
authority  the  officer  acted  ;  but  he  would 
not  show  the  execution  :  that  he  appear- 
ed to  assume  more  authority  than  "was  ne- 
cessary ;  and,  according  to  the  account 
given  by  one  of  the  witnesses,  actually 
assaulted  and  beat  Blrs.  Brown  : — that 
when  he  was  about  taking  away  the  table, 
she  seized  it,  and  there  was  a  considera- 
ble struggle  between  them  ;  the  one  in 
retaining,  and  the  other  in  taking  it  away. 

While  they  were  thus  engaged,  the  hus- 
band came,  but  neither  of  the  witnesses 
saw  him  strike  the  othcer,  as  he  asserted 
in  his  testimony,  though  several  of  them 
testitied  that  they  saw  the  whole  affair. 

After  the  testimony  had  closed,  the 
mayor  directed  the  attention  of  the  coun- 
sel to  two  points  : 

1.  Was  the  officer,  while  acting  under 
this  execution,  legally  bound  to  show  it. 

2.  Could  the  wife,  in  this  instance,  le- 
gally be  found  guilty  of  an  assault  and 
battery,  the  husband  being  present. 

Wallis  summed  up  the  case  on  behalf 
of  the  defendants,  and  admitted  the  prin- 
ciple, that  a  general  olhcer,  knovyn  as 
such,  while  executing  process,  is  not 
bound  to  show  his  authority. 

The  counsel  contended  to  the  jury 
that  they  were  bound  to  decide  accord- 
ing to  the  weight  of  testimony.  Ground- 
ing themselves  on  this,  it  was  impossible 
to  tind  the  defendants,  or  either  of  them, 
guilty.  The  officer,  in  this  instance, 
under  colour  of  his  office,  had  proceeded 
far  beyond  his  authority  ;  and  had  com- 
mitted an  outrage  in  the  dwelling  of  a 
citizen,  not  to  be  tolerated. 

Maxwell  contra. 

The  mayor  charged  the  jury,  that  the 
due  administration  of  the  police  depart- 
ment in  this  city  was  highly  important. 
He  was  aware  that  many  complaints  ex- 
isted in  the  community,  concerning  the 
arbitrary  exercise  of  power,  by  many 
individuals  attached  to  that  department, 
and  he  had  come  at  its  head  with  a  firm 
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determinntion  to  keep  a  watchful  eyrt 
over  their  procperlin^s,  and  to  repress 
ilbuses  wherever  thoy  mi<;ht  exist. 

It  was,  nevertheless,  certain,  that 
while  the  onricer«  of  the  police  condurt- 
ed  themselves  with  propriety  in  the  di>- 
charj^e  of  their  duties,  the  due  adminis- 
tration of  justice  required  that  they 
^lioi)ld  be  protected. 

On  this  occasion,  thonc^h  it  would 
have  been  more  discreet  in  tlie  olhcer 
to  have  shown  his  authority,  still  he  was 
Uot  legally  bound  to  exiiibit  it.  He  was 
a  general  o:Tirer  ;  and  the  community  is 
^ound  so  to  rei^ard  him. 

This  rule,  his  honour  remarked,  ap 
plied  to  him«elf  in  hi<i  judicial  character; 
}he  jury  recoi^nised  him  as  a  judge  sit 
tinj;  in  this  court,  thou-ch  he  did  not  ex- 
hibit his  commission.    But,  in  this  case, 
)t  appeared  that  prior  to  the  seizure  of 
the    ^oods    the   marshal   had  apprized 
jSrowu  of  this  execution. 

tfis  honour  here  \wut  into  an  exami- 
nation of  the  testimony  on  behalf  of  the 
idefendant,  and  proceeded  to  that  of  Gil- 
|en,  and  charf:^ed  the  jury,  that  the  whole 
icase  depended  on  the  credit  to  be  at- 
tached to  hjs  testimony  :  that  the  testi- 
pony  of  the  defend.mts'  witnesses  was  of 
^  negative  nature,  that  of  Gillen  ])ositive. 

}ie  concluded,  by  charging  the  jury, 
^at  if  they  believed  tha*  Mrs.  Brown 
assaulted  and  beat  the  otlicer,  while  her 
Jiusband  was  present,  she  would  be  pre- 
sunaed  as  acting  in  conformity  with  hi* 
wishes,  and  on  that  principle  she  ought 

be  acquitted. 

On  the  whole,  sliould  the  jury  believe 
^he  testimony  of  Giilen,  the  defendants  | 
ought  to  be  found  guilty  :  but  if,  on  the  | 
pther  hand,  the  jury  should  believe,  ac- 
cording to  the  testimony  on  the  part  of 
^he  defendants,  that  this  officer  was  guil- 
ty of  a  wanton  abuse  of  pow  er  in  the  ser- 
vice of  this  execution,  then  the  defen-  i 
^ants  ought  to  be  acquitted. 

T^^y  were  acquitted  by  the  j or}'. 

The  same  doctrine,  npon  which  the 
^Secision  in  the  above  case  is  founded, 
^aa  laid  down  by  his  honour  De  Witt 
Clinton,  while  m.iyor  of  this  city,  in  the 
f  aee  of  William  HolHer.  l 

This  was  a  case  cn  an  indictment  a-  i 
g^nst  the  defendant,  for  au  assault  and  | 


battery  on  Wilirun  St.  Lo'j;er,  a  marj-hal, 
wliile  in  the  due  execution  of  the  duties 
of  his  office. 

It  appeared,  that  the  marshal  went  on 
board  a  vessel,  of  which  the  defendant 
was  the  mate,  to  serve  a  warrant  on  him. 
The  olTicer  was  beaten  and  otherwise  re- 
sisted in  the  execution  of  the  duties  of  his 
olhce  by  the  defendant  and  the  cAptain. 

The  defence  attempted  on  the  trial 
was,  that  in  the  warrant  the  name  was 
Harper  instead  oi'  U'>l/hr. 

The  question  ha\ing  been  argued 
by  Messrs.  Sampson  and  Antlion  for  the 
defendant,  and  Colden,  district  attorrjcy, 
for  the  prosecution,  his  honour  the  ma}  or 
charged  the  jury,  that  it  Wits  immatei  i  ;! 
whether  the  name  was*  correct  or  in.'  ; 
and  that  it  was  incumbent  on  the  otlif:er 
to  take  the  person  intended  to  be  arre^l- 
ed.  His  honour  stated  the  law  to  be, 
that  an  officer  is  not  bound  to  show  his 
writ  or  warrant  ;  and  that  no  person  has 
a  riiiht  to  resist  him  in  the  di^charge  of 
hi-«  duty,  whether  the  name  is  correct  or 
not  :  for,  sliouM  the  person  resisting  kill 
the  othcer,  it  would  be  murder,  whether 
he  told  him  to  stand  off  or  not ;  and  that 
it  was  the  duty  of  every  citizen  in  such 
cases  to  submit. 

The  jury,  without  retiring  from  their 
seats,  found  the  defendant  guilty. 

(trespass.) 

JOHN'S  CASE,  a  Slave. 

Maxwell,  Counstl  for  the  Prosecution^ 
Dr.  Graham,  Counsel  for  the  Prisoner. 

To  cut  off  and  carr\'  away  lead  from  the  roof  of  a 
building  is  not  a  felony  ;  but  if,  aflrr  the  sepa- 
ration, the  lead  is  left  near  the  place,  and  subse- 
quently cai-ried  away  feloniously,  this  is  a  felony. 

The  prisoner  was  indicted  for  petit 
larcen}^  in  stealing  a  quantity  of  lead,  the 
property  of  Evert  Duyckinck. 

It  appeared  that  the  lead  which  was 
attached  to  the  roof  of  the  prosecutor's 
house,  at  Old-Slip,  wag  cut  off  and  ctir- 
ried  away  by  the  prisoner  :  but  whether 
after  the  separation  from  the  building, 
the  lead  was  left,  and  subsequently  car- 
ried away,  did  not  appear. 

Dr.  Graham  contended  to  the  eourl. 
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that  this  was  a  mere  trespass  on  the.  free- 
holil.  It  had  not  been  proved  that  after 
tiie  lead  was  separated  it  was  left  on  the 
premises,  and  alter  wards  carried  away. 

The  mayor  so  charged  the  jury,  and 
the  prisoner  was  acquitted. 


(receiving  stolen  eank  bills.) 

CHRISTOPHER  BOYD  and  MARTHA 
his  Wife. 

Maxwell,  Counsel  for  the  Prosecution. 
Gaines  and  Price,  Counsel  for  the  De- 
fendants. . 

Receiving  a  stolen  bank  bill,  knowing  it  fo  have 
been  stolen,  Is  not  a  misdemeanor  within  the 
statute.    (1  vol  R.  L.  p.  410,  sect.  13.)^ 

The  defendants  were  indicted  for  re- 
ceiving three  certain  promissory  notes 
of  the  Bank  of  the  United  States,  com- 
monly called  bank  bills,  for  the  payment 
of  g  100  each,  the  property  of  Michael 
Fash,  feloniously  stolen  and  carried  away 
by  one  James  Riley,  Mariner  ;  they,  the 
defendants,  knowing  the  said  bank  bills 
to  have  been  stolen  :  against  the  form  of 
the  statute,  kc. 

In  opening  the  prosecution  to  the  jury, 
Maxwell  said,  that  he  was  aware  that 
there  was  question  of  law  arising  in 
the  case  :  it  had  been  decided  in  the 
English  authorities,  that  an  oiience  of 
this  nature  does  not  come  within  the 
statute  ;  but,  unless  he  was  much  mis- 
taken, there  was  a  recent  decision  pla- 
cing bank  bills  on  the  same  footing  with 
goods  and  chattels. 

Caines  contended  that  bank  bills  were, 
in  law,  mere  choses  in  action  ;  and,  that 
it  had  been  uniformly  decided  in  England 
that  they  did  not  come  within  the  statute. 

The  recorder,  after  adverting  to  se- 
veral cases  decided  in  England  before 
the  Revolution,  in  which  the  doctrine 
contended  for  by  the  counsel  for  the  dt- 


That  where  any  person  shall  bin-  or  receive 
any  goods  or  chattels,  of  any  value  whatsoever, 
that  shall  have  been  feloniously  taken  away,  or 
stolen  from  any  other  person,  knowing  the  same 
to  be  stolen,  &c.  on  being  convicted,  shall  be 
pimiE^hed  by  line  and  imprisonment,  or  either. 


fendants  was  laid  down,  and  also  to  the 
case  of  Rex  vs.  Ann  Guy,  decided  in 
1782,  and  reported  in  Leach's  Crown 
Law,  decided  that  the  offence  laid  in  this 
indictment  did  not  coifie  with  the  statute* 
The  court  so  charged  the  jury,  and  the 
1  defendants  were  acquitted. 


(forger  y  COUNTERFEITING.) 

JOIIX  CONNER'S  CASE. 

Maxwej.l,  Counsel  for  the  Prosecution, 
Gardenier  and  Wilson,  Counsel  for  the 
Prisoner. 

The  corporation  of  New-York  authorized  Joha 
Fintard.  tlieir  agent,  to  issue  bills,  and  he  did 
so  in  tills  form,  The  corporation  of  New- 
York  jiromise.  to  pay  the  bearer  seventy-five 
ce!;*s.  on  demand.  New-York,  Dec.  26,  1814," 
and  signed  tiiem  with  his  own  name.  It  was 
held  tiiat  such  were  not  promissory  notes  for 
the  payment  of  money,  witliin  the  statute,  "To 
prevent  forgery  and  counterfeiting." 

ft  seems,  that  an  iiistrument,  to  fall  within  that 
statute,  mu.st  be  such  that  an  action  might  be 
sustained  thereon,  without  recurring  to  extrin- 
sic testimony. 

The  prisoner  Was  indicted  in  August, 
1815,  for  forging,  uttering,  and  having 
in  his  possession  with  an  intention  of 
uttering,  a  quantity  of  corporation  notes 
of  seventy-hve  cents,  in  the  usual  form, 
signed  by  J.  Pintard. 

For  reasons,  unnecessary  for  the  pur- 
poses of  this  report  to  be  detailed,  the 
prosecution  was  pending  until  the  16th 
of  April  instant,  when  the  cause  was 
brought  to  trial. 

It  appeared  by  the  testimony  of  John 
S.  Dusenberry,  one  of  the  marshals,  and  of 
James  Warner,  one  of  the  police  magis- 
trates, that  some  time  in  August,  1813, 
they  found  in  possession  of  the  prisoner, 
at  his  own  house  in  the  Bower}^  one 
hundred  and  twenty-three  counterfeit 
corporation  bills  of  sevenfy-live  cents 
each,  among  which  were  those  laid  in 
the  indictment.  He  was  closely  followed 
by  the  officers  into  his  chamber,  where 
he  attempted  to  cast  this  bundle  of  bills 
out  of  the  window. 

Gardenier,  among  other  grounds, 
raised  the  following  one  in  favour  ef 
the  prisoner. 
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The  inj^trumont  .set  lorlh  in  llic  in- 
dictment purports  to  have  been  issued 
by  an  individual,  who,  it  does  not  ap- 
pear, WMs  autliorized  by  the  corpor;ition 
to  do  that  act.  As  no  action  could  have 
been  maintained  anjainst  that  l)ody  to  re- 
cover the  money  mentioned  in  this  bill, 
had  it  been  genuine,  without  proilucint; 
proof  beyond  the  instrument  itself,  it  does 
not  f.dl  within  the  statute. 

The  mayor  said  that  on  the  facts  in 
the  case  there  was  no  doubt  of  the  guilt 
of  the  prisoner  ;  but  thousi;h  he  was  in 
some  doubt  on  the  question  of  law  raised 
by  the  counsel  (or  the  prisoner,  yet  he 
was  inclined  to  believe  it  substantial. 
He,  therefore,  advised  the  jury  to  acquit 
the  prisoner  ;  and,  without  leaving  their 
seats,  they  did  so. 


(conspiracy  to  kob.  It  wish,  am>  burn.) 

JOSEPH  MANKTTI  and  ANDMEW 
FERGUSON'S  CASE. 

Prick,  Counsel  for  the  Prosecution. 
Gardenier,  Counsel  for  the  rrisoncrs. 

Where  two  pei'sons  are  indicted  for  con««]iiriiig 
u-ilh  olhtr  persons,  to  the  jurors  unknou  n,  to  do 
an  unlawful  act,  nnd  tlie  circnmstaiic.es  on  the 
trial  shouhl  not  he  sulficienl  to  show  that  one 
of  them  conspired,  shouhl  the  jury  believe  that 
the  otlner  conspired  with  a  person  not  named 
on  the  record,  he  may  be  found  guilty. 

iS'o  person  can  be  legally  indicted  for  an  inten- 
tion to  do  an  illegal  act,  unless  he  Uk>.- 
some  step  towards  its  consummation. 

The  prisoners,  Italians,  during  the 
term  of  February  last,  were  indicted  for 
a  conspiracy.  The  charge  in  the  first 
count  was  to  rob,  in  the  second  to  burn, 
the  house  of  John  O.  Sullivan,  and  the 
third,  to  do  violence  to  certain  females, 
named  in  the  indictment,  living  in  the 
same  house. 


The  fact*  were  briefly  these  :  Violet 
Garish,  a  black  woman,  and  the  prison- 
ers, were  fellow  servants  of  Mr.  Sullivan, 
who,  for  souk;  mi!?conduct,  discharged 
.Manetti.  He  vowed  revenge  ;  and  told 
the  wench,  that  he  intended  to  do  the 
several  acts  laid  in  the  indictment,  and 
he  induced  her,  by  an  oft'er  of  money, 
to  accede  to  his  views,  and  to  opetj  the 
door  at  a  given  time,  from  a  signal  which 
he  would  give  from  without. 

Threatenings  also  were  proved  as 
coming  iVom  tiie  other  piisoner,  to  the 
same  effect  ;  but  there  w;ls  no  evidence 
of  an  actual  confederacy  between  the 
prisoners  to  accomplish  either  of  the 
acts  charged,  though  it  was  proved  that 
they  had  conferences  with  each  other 
in  Italian,  which  the  witnesses  did  not 
understand.  But  in  the  progress  of  the 
trial,  sullicient  was  shown  by  the  testi- 
mony of  Violet  Garish,  and  by  other  tes- 
timony, that  she  actually  conspired  with 
Manetti  to  facilitate  the  nefarious  scheme 
he  luid  devised. 

'1  he  signal  was  given  at  the  time  ;  but 
the  scheme  having  been  previously  dis- 
covered to  Mr.  Sullivan,  by  some  or  one  of 
his  other  domestics,  Azel  Conklin  and  other 
police-ofHcers,  were  placed  in  the  house 
for  the  purpose  of  apprehending  the  pri- 
soners, and  they  were  afterwards  taken. 

It  was  made  a  question  on  the  trial, 
whether,  if  the  jury  should  believe  that 
Violet  Garish  conspired  with  Manetti, 
but  that  the  other  prisoner  did  not  con- 
spire, the  jury  could  acquit  Ferguson,  and 
lihd  the  other  prisoner  guilty. 

The  then  mayor  charged  the  jury,  that 
a  man  is  not  punishable  by  indictment 
for  mere  threats,  without  proceeding  to 
some  act ;  and  that  should  the  jury  be- 
lieve that  Ferguson  did  not  conspire  with 
Manetti,  but  that  he,  Manetti,  conspired 
with  Garish,  they  might  acquit  Ferguson 
and  find  Manetti  guilty. 

Both  were  acquitted  by  the  jury. 
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VOL.  in. 


At  a  COURT  of  GENERAL  SESSIONS 
of  the  Peace,  holden  in  and  for  the 
City  and  County  of  New-York,  at  the 
City-Hall  of  the  said  City,  on  Monday,  | 
the  4th  day  oi' May,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  eighteen — 

PRESENT, 

The  Honourable 

CADWALLADER  D.  GOLDEN, 
Mayor  of  the  City  of  New-York, 
or 

RlCHARDbRlKER,  Recorder. 
A.  L.  UNDERHILL,  ^ 

and  >  Aldermen. 

ARTHUR  BURTIS,  ) 
HUGH  MAXWELL,  DistriH  Attorney. 

John  W.  Wyman,  Clerk. 

GRAND  JURORS. 

Benjamin  Butler,  Foreman. 
Caleb  Brush,         Solomon  Levy, 
James  Votey,         John  F.  Randolph, 
David  I.  Anderson,  Gershom  Smith, 
Jos.  F.  Randolph,  Edmund  \.  Rogers, 
Robert  Buchan,     Adolphus  Waldron, 
John  Y.  Cebra,      James  Palmer, 
John  T.  Dolan,      Mordecaj  Myers, 
Alexander  Falls,  Will.  Mandeville, 
John  B.  Graves,     Ebenezer  I.  White, 
David  Gassner,      Elipha.  Williams, 
William  Johnson. 

(abatement — jurisdiction — breaking 
the  seal  of  another's  letter.) 

CHARLES  GILL'S  CASE. 

Maxwell,  Counsel  for  the  Prosecution. 
Price,  Counsel  for  the  Defendant. 

By  the  15th  section  of  the  statute  of  the  United 
States,  concerning  "Post-offices  and  Post-roads," 
(1  Graydon's  Dig.  p.  341.)  it  is  enacted,  tliat  "If 
any  person  shall  take  any  letter  or  packet  not 
containing  any  article  of  value,  or  evidence 
thereof,  out  of  a  post-office,  or  shall  open  any 
letter  or  packet  which  shall  have  been  in  a 
post-office,  or  in  the  custody  of  a  mail  carrier, 
before  it  shall  have  been  delivered  to  the 

j  ^rson  to  whom  it  is  directed,  nith  design 


to  obstruct  the  correspondence,  or  to  pry  into 
another's  business  or  secrets ;  or  shall  se- 
crete, embe2zle,  or  destroy  any  such  mail 
letter  or  packet ;  such  offender,  upon  convic- 
tion, shall  pay  for  every  such  offence,"  kc. 
It  was  held  that  the  jurisdiction  of  the  court  of 
General  Sessions  over  an  otlence  of  this  de- 
scription was  not  ousted  by  this  act ;  such  of- 
fence being  a  misdemeanor  at  common  law. 

During  the  last  term  the  defendant 
was  indicted  for  a  misdemeanor  at  com- 
mon law.  The  indictment  consisted  of 
six  counts,  the  two  first  of  which  alle- 
ged, in  effect,  that  the  defendant,  being 
an  evil  disposed  and  mischief-making 
person,  and  the  interceptor  of  other 
people's  letters,  and  intending  to  vex 
and  impoverish  one  Charles  Rumley, 
and  to  pry  into  his  private  affairs,  and 
to  disclose  his  private  correspondence, 
on  the  first  day  of  October,  1817,  at  the 
city  and  county  of  New-York,  did  as- 
sume the  name  of  Rumley,  for  the  pur- 
pose of  obtaining  from  the  clerk  of  the 
general  Post-office  in  said  city,  a  cer- 
tain private  sealed  letter,  written  by 
some  person,  to  the  jurors  unknown, 
and  directed  to  Rumley — that  by  means 
of  such  device  the  defendant  obtained 
such  letter,  broke  its  seal,  and  read  and 
disclosed  the  contents,  to  the  great  dam- 
age, &;c. 

The  second  count  was  for  personating 
Rumley,  and  by  that  means  obtaining 
such  letter.  The  third  and  fourth  counts 
charged  the  defendant  with  having  as- 
sumed the  name  of  one  William  Tap- 
pling,  and  personating  him,  with  the  in- 
tent of  prying  into  his  private  corres- 
pondence by  letter  with  one  William 
Shepherd  ;  and  by  that  means  obtaining 
from  the  Post-office,  a  certain  letter 
written  by  Shepherd  to  Tappling,  di- 
rected to  the  care  of  the  said  Charles 
Rumley. 

The  variation  of  the  offence  in  the 
two  last  counts  we  do  not  deem  material 
to  be  stated. 

To  this  indictment  the  defendant  inter- 
posed the  following  plea. 
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*'  And  the  said  Cliarles  Gill,  in  his 
o^vn  proper  person,  comes  and  -ays  that 
this  court  ought  not  to  take  cognizance 
of  the  plea  aforesiiid,  because,  by  the 
constitution  and  laws  of  the  United  States, 
tlie  circuit  court  of  the  I'nited  States 
has  full  and  exclusive  coi;ni/ance  of  the 
several  matters  alleged  in  the  plea  afore- 
said. And  this  he  is  ready  to  verify," 
&c.  The  plea  was  verified  by  the  usual 
affidavit. 

Price,  in  support  of  this  plea,  read  to 
the  court  that  part  of  the  eighth  st^ction 
of  the  constitution  of  the  United  States, 
delegating  to  Congress  the  power  of  es- 
tablishing "  Post-offices  and  Post-roads," 
and  authorizing  ttiat  body  "  To  make  all 
laws  which  sliall  be  necessary  and  pro- 
per for  carrying  into  execution  the  fore- 
going powers,  and  all  other  powers 
vested  in  the  government  of  the  United 
State.«." 

The  Congrc>s,  by  virtue  of  tlie  pow- 
ers so  delegate*!  to  them,  had  passed  an 
act,  rendering  it  penal  to  commit  the 
offence  set  forth  in  tins  indictment. — 
That  body  had,  therefore,  assumed  a 
jurisdiction  over  the  subject-mattor,  and 
that  jurisdiction  was  exclusive. 

The  counsel  .contended,  that  should 
the  defendant  be  convicted  on  this  in- 
dictment, he  could  not  plead  this  in  bar 
to  a  subsequent  prosecution  under  the 
laws  of  the  United  States. 

In  cases  of  patents  and  in  treason,  the 
federal  courts  have  an  exclusive  juris- 
diction which  the  state  courts  have 
never  assumed. 

The  counsel,  in  support  of  his  argu- 
ment, cited  to  the  court  the  case  of  As- 
pinwall  Cornwell,  Lynch,  L-id  other?, 
(1 1th  Johns.  Rep.  549.) 

Maxwell  admitted  that  the  courts  of 
the  United  States,  by  th^.  provisions  of 
the  statute,  had  jurisdiction  over  offen- 
ces of  the  nature  set  tbrth  in  this  indict- 
ment ;  but  he  contended  that  it  did  not 
follow  that  their  jurisdiction  was  exclu- 
sive. This  was  an  offence  at  common 
law,  and  existed  prior  to  the  passing  of 
the  act.  As  such  this  court  had  a  right 
to  maintain  cognizance  thereof. 

The  Congress  have  a  right,  by  the 
constitution,  to  pass  laws  in  relation  to 
the  pubHc  securities  and  coin  of  the 
United  States  ;  and  yet  a  prosecution  for 


the  lorgcry  of  bank  bills  of  the  Unit<id 
States,  or  for  ccmnterffiling  their  coin, 
may  be  mairitained  in  the  stite  courts. 
So  also  a  nuisance  maintained  on  a  pub-^ 
lie  j)05t  road  m;jy  be  removed,  through 
the  interposition  of  any  court  having  cog- 
nizance of  common  law  offences. 

There  is  a  law  of  the  United  State** 
against  sinking  a  ship  at  sea,  (?d  Gray- 
don's  Dig.  9  J,)  and  yet  a  jirosecution  in 
this  court  was  maintained  for  a  conspi- 
racy  to  effect  that  object.  (Roget's  case, 
2d  vol.  City-Hall  Recorder,  p.  Dl.) 

Rut  it  is  questionable  whether  the 
statute  of  the  United  States  contemplates 
the  offence  set  forth  i[i  this  indictment. 
The  charge  is  that  the  i\e(end;mi  assumed 
Ike  name  and  persoriated  another,  fur  the 
purpose  of  prying  into  Ms  business — as 
offence  clearly  cognizable  by  the  com- 
mon law,  and  not  withui  the  statute  of 
the  United  States. 

It  cannot  be  denied  but  that  the  pro- 
secutor, for  an  injury  of  this  nature,  if 
he  had  suffered  damiige,  might  maintain 
a  civil  action  :  hut  if  the  United  Stiites 
have  exclusive  criminal  jurisdiction  over 
the  offence,  for  a  stronger  rea-^on,  their 
jurisdiction  ought  to  be  exclusive  in  a 
civil  point  of  view,  which  is  absurd. 

After  the  arguments  of  the  counsel, 
tlie  recorder  adverted  to  several  cases, 
concerning  which  the  constitution  had 
delegated  to  congress  the  power  of  pjiss- 
ing  laws,  but  over  which  the  state  courts, 
notwithstanding,  had  jurisdiction.  Con- 
gress had  a  right  to  establish  a  national 
bank,  and  yet  a  forgery,  committed  in 
relation  to  United  States'  paper,  was 
punish.ible  in  the  state  courts.  This  had 
been  decided  in  the  Supreme  court. 

The  offence  laid  in  this  indictment  is 
a  misdemeanor  at  common  law  ;  and  the 
judgment  of  the  court  on  this  plea  is,  that 
the  defend. mt  answer  over. 

The  defendant  having  pleaded  in  chief, 
on  the  8th  of  May  instant,  the  cause  was 
brought  to  trial. 

It  appeared,  in  evidence,  that  the  de- 
fendant formerly  resided  in  London,  and 
having  become  embarrassed  in  his  affairs, 
embarked  for  this  country,  leaving  hii 
family^,  consisting  of  a  wife  and  three 
children,  in  England.  Thomas  Shep- 
herd, of  London,  was  one  of  the  credi- 
tors of  tlie  defendant  to  a  considerable 
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amount  ;  and,  as  appeared  from  the  tes- 
timony on  his  behalf,  before  his  removal, 
was  on  very  intimate  terms  with  the  de- 
fendant, insomuch,  that  in  the  absence 
of  each  other  they  were  in  the  habit  of 
opening  and  reading  each  other's  letters. 
To  what  period,  prior  to  the  removal  of 
the  defendant  to  this  country,  this  inti- 
macy continued,  did  not  appear  ;  but,  j 
from  the  tenor  and  complexion  of  one  of 
the  letters  written  by  Shepherd,  directed 
to  the  care  of  Rumley,  which  we  shall 
notice  hereafter,  it  appeared  tliat  the 
feelings  of  Shepherd  were  decidedly  hos- 
tile owards  the  defendant. 

On  the  12thday  of  August,  1817,  Shep- 
herd wrote  a  letter  to  William  Tappling 
in  this  country,  directed  on  the  back 
*'  Mr.  William  Tappling,  Mr.  Charles 
Rumley,  Leather  Japanner,  near  the 
Horse  Ferry,  Brooklyn,  near  New-York 
— America."  The  letter  having  been  put 
on  board  a  ship,  was  brought  to  this  city, 
and  put  into  the  post-oilice — the  post- 
mark being  of  the  17th  of  October. 

In  the  letter,  which  was  read  in  evi- 
dence, the  writer  commences,  by  in- 
forming Tappling,  that  he  had  written 
Charles  by  the  Venus  ;  but  fearing  the 
letter  might  miscarry,  Tie,  Shepherd, writes 
to  inform  Tappling  of  GilTs  tricks.  The 
writer  further  states,  that  he  had  written 
in  his  former  letter  to  Tappling,  by  no 
means  to  inform  Gill  of  the  writer's  in- 
tention of  coming  out  to  America  ;  as, 
in  that  case,  Gill  would  be  off  to  prevent 
seeing  him. 

The  writer  proceeds  to  inform  his 
correspondent  that  Gill  had  wronged  him 
out  of  nearly  a  £1000  previous  to  his  re- 
moval from  England,  under  the  pretence 
of  sending  him  the  money  from  this 
country  ;  but  that  Gill  had  not,  in  any 
of  his  letters,  even  mentioned  the 
writer's  name. 

The  writer  then  advises  his  corres- 
pondent to  behave  to  Gill  as  if  he,  Tap- 
pling, had  not  received  the  letter — and 
also,  if  possible,  to  get  in  Gill's  debt 
about  £200,  because,  by  reason  of  some 
bills,  for  the  payment  of  which  Tap- 
pling was  responsible,  and  which  the  wri- 
ter had  endorsed  before  he  left  England, 
for  the  benefit  of  Gill,  he  would  owe 
Tappling  that  sura. 
I|  ^  This  letter  was  otherwise  written  with 


considerable  acrimony  against  Gill ;  and 
in  several  places  the  writer  calls  him  a 
thief. 

From  the  affidavit  of  Giles  German, 
tiled  in  the  police-office,  but  which  was 
not  introduced  in  evidence,  it  appeared 
that  in  the  month  of  October  last,  he  saw 
the  defendant  take  the  letter  in  question; 
and  also  another  from  Shepherd,  direct- 
ed in  the  same  manner,  out  of  the  post- 
office,  carry  them  on  the  battery,  break 
the  seals  and  read  them,  and  offered 
them  to  the  deponent  to  read — was  much 
elated  at  his  exploit,  and  said  he  had  out- 
generalled  them,  ice. 

Charles  Rumley,  on  being  sworn,  tes- 
titied,  that  in  the  month  of  March  last, 
j  he  ascertained  the  above  facts,  in  sub- 
I  stance,  by  German,  and  calling  on  the 
defendant,  accused  him  of  intercepting 
the  letters,  which  he  at  first  denied,  but 
afterwards  admitted  the  fact,  but  re- 
fused to  deliver  the  letters,  one  of  which 
he  acknowledged  he  had  sent  back  to 
Shepherd. 

I  he  witne'ss,  at  the  time  of  the  recep- 
tion of  the  letters,  resided  in  Babylon, 
on  Long  Island,  a  fact  with  which  the 
defendant  was  acquainted,  having  fre- 
quently conferred  with  him. 

Allen  Peacock,  on  being  sworn,  stated, 
that  he  was  present  when  Gill  brought 
the  letters  from  the  post-office,  when 
he  said  of  Rumley,  ''Oh!  the  rascal — 
I've  found  him  out." 

The  defence  of  the  defendant  was 
principally  attempted  on  the  ground,  that 
on  the  2*7 th  of  July,  1817,  his  family 
embarked  on  board  a  ship  for  this  coun- 
try ;  that  the  vessel  did  not  arrive 
in  this  city,  until  the  27th  of  October 
following,  and  that  being  very  solicitous 
tor  the  fate  of  his  family,  and  knowing 
of  the  arrival  of  these  letters  from  his 
friend  Shepherd,  he  intercepted  them, 
under  the  expectation  that  they  contained 
information  touching  his  family. 

The  facts  in  relation  to  this  tedious 
voyage,  were  satisfactorily  established  by 
Eliza  Gill,  the  defendant's  daughter. 

The  case  was  ably  summed  up  by 
the  respective  counsel. 

The  recorder  charged  the  jury,  in 
pointed  terms  of  reprobation  against  the 
offence,  with  which  the  defendant  was 
charged.    His  honour  stated  to  the  jury, 
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thnt  the  breaking  a  seal  and  opening  a 
private  letter,  was  an  olTence  which 
ought  never  to  1)6  tolerated  in  this  coun- 
try,  except  in  some  peculiar  cases,  which 
he  enumerated  : 

A  confidential  clerk,  intrusted  with 
the  business  of  his  principal,  in  his  ab- 
sence, might  be  supposed,  in  breaking 
open  his  letters,  to  act  under  an  actual 
or  implii'd  license.  In  cases  of  war,  or 
other  public  calamit}',  letters  may  be  in- 
tercepted for  the  purpose  of  detecting 
and  defeating  the  designs  of  an  enemy. 
Or,  even  in  tim:  s  of  peace,  and  for  the 
purpose  of  detecting  crimes,  the  poHce 
may  cause  private  letters  to  be  broken 
open. 

His  honour  recurred  to  the  principal 
ground  of  defence,  above  stated,  and 
charged  the  jury,  that  tiiis  was  no  ex- 
cuse ;  inasmuch  as  lie  neglected,  and  af- 
terwards, when  called  on  by  Kuuiley,  re- 
fused to  deliver  the  letter,  having  re- 
turned the  other  to  Shepherd. 

His  honour  concluded  his  charge  by 
snyiovj,  that  the  defendant,  according  to 
the  evidence,  stood  before  the  court  and 
jury  without  excus'e,  and  that  the  offence 
of  which  he  was  charged,  struck  at  the 
root,  as  well  of  the  most  important  con- 
cerns, as  of  the  most  endearing  relations 
in  society. 

The  juryifound  him  gailty  ;  and  on 
the  last  day  of  the  term,  he  was  fined 
§  60  and  the  costs. 


(practice  CONSTRUCTIVE  CONTEiMPT.) 

In  the  matter  of  ISAAC  A.  VAN  HOOK. 

Price  and  Gardenier,  Counsel  for  the 
Defendant. 

To  assert  of,  and  concerning,  the  gi-and  jury  as 
a  body,  while  they  are  sitting,  tliat  they  are 
incompetent  to  the  discharge  of  their  duty,  or 
to  make  such  assertion  concerning  any  indivi- 
dual on  the  jury,  is  contemptuous ;  but  such 
assertion  relative  to  an  individual  member  is 
not  such  a  contempt  as  will  induce  the  court  to 
proceed  against  the  party  by  attachment. 

The  answers  of  the  party,  under  oath,  to  whom 
interrogatories  are  administered,  in  a  matter  of 
contempt,  must  be  relied  on  as  true. 

During  the  term  of  March  last,  a  re- 
presentation was  made  to  the  court,  on 


behalf  of  the  grand  jury,  agalnf^t  the  de- 
fendant, one  of  the  coui)»»ellors  ol"  this 
v-^ourt,  for  certain  contemptuous  ex- 
pressions, alleged  to  have  been  ma<le 
hy  him  towards  .  that  body,  while  sitting 
as  a  grand  jury.  On  the  14th  day  of 
March,  in  open  court,  Nicholas  C.  Eve- 
ritt,  foreman,  and  Samuel  Leggett,  and 
James  Oakley,  members  of  tlie  grand 
jury,  on  l)«ung  examined,  under  oath, 
slated,  that  the  defendant  reflected  on 
the  grand  jury,  by  declaring  to  the  above 
persons  that  the  grand  jury  were  j)erse- 
cuting  individuals,  instead  of  doing  the 
public  ju-,tice,  and  that  some  of  the  grand 
jury  had  been  dragged  out  of  gambling 
houses. 

The  court  directed  a  rule  to  be  en- 
tered that  the  defendant  show  cause,  by 
the  first  day  of  the  following  term,  why 
an  attachment  should  not  issue  against 
him  for  a  contemj)t. 

On  which  day  the  defendant  appeared 
personally  and  by  his  counsel,  who  con- 
tended that  the  matter  alleged  against 
the  defendant  having  been  uttered  out 
of  court  was  not  a  contempt ;  and  they 
further  read  an  affidavit  of  the  defendanl 
stating  that  he  never  did  charge  the  grand 
jury  as  a  body  with  being  influenced  in 
their  decisions  by  improper  motives ; 
but  that  he  alluded  to  certain  individuals 
on  the  jury,  and  to  them  solely. 

The  recorder  decided  that  this  was 
not  a  suflicient  cause  to  discharge  the 
rule,  which,  by  order  of  the  court,  was 
made  absolute,  and  the  defendant  was 
required  to  give  security  for  his  appear- 
ance in  court,  de  die  in  diem. 

On  the  9th  of  April,  Maxwell  filed  in- 
terrogatories with  the  clerk,  to  be  admin- 
istered to  the  defendant. 

The  first  interrogatory  required  the 
respondent  to  answer,  whether  the  char- 
ges were  made  against  the  integrity  of 
the  grand  jury  as  a  body,  and  the  second, 
whether  such  charges  were  made  con- 
cerning any  individual  on  the  jury,  in 
his  or  their  capacity  as  a  member  of  the 
grand  jury. 

On  the  18th  day  of  April,  the  respon- 
dent answered  under  oath  in  open  court 
— to  the  first  interrogatory,  in  effect,  that 
he  never  did  call  in  question  the  inte- 
grity of  the  grand  jury  as  a  bod}^,  and  to 
the  second,  in  stibstance,  that  at  the 
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close  of  the  Sessions  in  March  term  | 
liist,  he  had  a  convei'^ation  with  two  of;' 
the  grand  jurors  out  of  court  in  front  of  | 
this  Hall,  and  in  that  conversation  said : 
that  there  were  certain  individuals  upon  ! 
that  grand  jury  who  were  unfit  and  un-  j 
qualiTied,  owing  to  their  want  of  capacity,  j 
and  being  under  the  government  and 
control  of  improper  feehngs,  to  discharge 
the  duty  of  grand  jurors  ;  that  he  per- 
sonally knew  them  to  be  so  unfit,  or  words 
of  that  import  :  that  he  spoke  of  them  as 
individuals,  and  referred  to  them  as  such, 
&LC.    And  that  he  did  not  allude  to  any 
act  of  the  grand  jury  as  a  bod}^ 

These  answers  were  delivered  by  the 
respondent,  in  writing,  to  the  clerk,  who 
liled  them. 

On  the  first  day  in  this  term  the  mayor, 
in  his  decision  on  this  matter,  classed  this 
under  the  head  of  constructive  contempts. 

After  adverting  to  the  documents  on 
file,  he  said  that  the  answers  of  the  de- 
fendant to  the  interrogatories,  were  the 
only  evidence  which,  under  the  aspect 
of  the  matter,  could  be  regarded  by  the 
court.  In  the  answer  to  the  second  in- 
terrogatory, the  respondent  admits,  that 
during  the  sitting  of  the  grand  jury  in 
March  last,  *he  declared  to  certain  per- 
sons on  the  jury,  out  of  court,  that  there 
were  certaui  individuals  upon  that  grand, 
jury,  who  were  unlit  and  unqualified, 
owing  to  their  want  of  capacity,  and  be- 
ing under  the  government  and  control 
of  improper  feelings,  to  discharge  the 
duty  of  grand  jurors. 

His  honour  said,  that  though  he  did 
not  intend  to  decide  that  this  was  not  ^ 
contempt,  yet,  in  his  view,  as  the  at- 
taciiment  against  a  party  for  a  contempt 
was  a  high  prerogative  proceeding,  and 
as  the  party  was  thereby  deprived  of  a 
trial  by  jury,  he  did  think,  that  unless 
these  constructive  contempts  were  of  an 
aggravated  nature,  and  such  as  were  cal- 
culated to  impede  the  due  administra- 
tion of  justice,  the  court  ought  not  to 
proceed  with  that  rigour  and  severitv 
which  the  process  by  attachment  re- 
quired. 

The  court,  therefore,  would  not  pro- 
ceed further  on  this  matter.  The  re- 
spondent was  discharged, 

VOL.  III. 


RECORDER.  65 

(forgery  CERTIFICATE  OF  THE  PROOF 

OF  A  DEED.) 

PETER  FAULKNER'S  CASE. 

Maxwell,  Counsel  for  the  Prosecution. 
Blake  and  Ten  Broeck,  Counsel  for  the 
Prisoner. 

A  Master  in  Chancery  is  not  authorized  by  the 
statute  relative  to  deeds,  to  take  the  acknow- 
ledgment of  a  deed  for  land  not  within  the  state. 

The  insti-ument  upon  which  an  indictment  for 
forgery  is  predicated,  if  created  by  statute^ 
must  be  conformable  to  its  provisions. 

The  prisoner  was  indicted  under  the 
second  section  of  the  "  Act  to  prevent 
forgery  and  counterfeiting,"  for  forging, 
on  the  29th  day  of  December  last,  the 
certificate  of  John  A.  Graham,  a  master 
in  chancery  in  and  for  the  State  of  New- 
York,  of  the  proof  of  a  deed  for  land 
lying  in  the  llhnois  Territory.    The  in- 
dictment consisted  of  three  counts,  the 
first  of  which,  after  reciting  that  the 
prisoner,  on  the  3d  day  of  January  last, 
had  in  his  custody  and  possession  a  cer- 
tain deed,  bearing  date  December  29tli, 
1817,  between  George  Somers,  a  soldier 
in  the  41st  regiment  of  the  United  States 
Infantry,  of  the  first  part,  and  Peter 
Faulkner,  of,  &c.  of  the  second  part — 
by  which  deed  Somers,  in  consideration 
of  ^UjO,  conveyed  to  Faulkner  one  hun- 
dre«l  and  sixty  acres  of  land,  being  in  the 
northwest  quarter   of   section  twenty- 
four,  of  township  three,  north  in  range, 
six  west,  in  the  tract  appropriated  for 
military  bounties,  in  the  Illinois  Terri- 
tory (in  pursuance  of  an  act  of  Congress) 
as  the  same  was  conveyed  to  Somers  by 
letters  patent,  bearing  date  the  15th  of 
November,  18t7 — alleged  that  the  'pri- 
soner, on  the  day  first  above  mentioned, 
feloniously  did  forge  and  counterfeit  an 
endorsement  on  the  said  deed,  purport- 
ing to  be  a  certificate  of  the  proof  of 
tlie  said  deed,  as  follows,  that  is  to  say  : 
1,  John  A.  Graham,  one  of  the  masters 
in  chancery  for  the  said  State,  do  certify, 
that  on  this  third  day  of  January,  in  the 
year  1818,  personally  appeared  before 
me  William  Delanoy  of  the  city  of  New- 
York,  who,  being  duly  sworn,  did  depose 
and  say,  that  he  was  present  and  did  see 
the  within  named  George  Somers  exc= 
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cute  the  within  indeijttjrc.  'un\  tliat  the 
said  George  Somers  a(  kiiowledujed  that 
he  executed  the  same  for  the  uses  and 
purposes  therein  in(Miti()n''d,  and  that  lie 
became  a  subscrihiiiLi;  witness  with  Eh 
Holmes  at  the  same  time  :  nhcreupon, 
there  beins;  no  interlineations  or  era- 
Bures  in  the  said  instrument,  I  allow  it 
to  be  recorded. 

JoHv  A.  Graitam, 

Master  in  Chancery.'''' 
The  deed,  above  in  part  recited,  was 
set  forth  at  full  leiif^tli  in  the  indictment  ; 
and  the  said  William  Delanoy  and  Kii 
Holmes  appeared  to  be  subscribing  wit- 
nesses. 

The  second  count  contained  the  same 
recitation  as  the  first,  and  charged  tlie 
prisoner  with  bavins;  uttered  and  pub- 
lished the  said  certiticate  of  proof  with 
an  intention  to  defraud  one  Jolin  Fagan  ; 
contrary  to  the  form  of  the  statute,  ^c; 
and  the  third  count  contained,  in  its  re- 
cital, the  substance  of  the  deed  and  cer- 
tificate, and  concluded  by  cbar<i;ing  the 
prisoner  with  the  forgery  thereof. 

Maxwell  opened  tiie  case  to  the  jury, 
by  saying,  that  it  was  with  feelings  of 
inexpressible  regret,  that  on  tiiis  occa- 
sion his  official  duty  compelled  him  to 
proceed  in  this  prosecution,  'i'he  pri- 
soner at  the  bar,  continued  the  counsel, 
was  a  soldier,  and  as  I  understand,  an 
officer  in  the  army  duri-  g  the  Revolu- 
tionary war  ;  his  family  is  large,  and  he 
has  hitherto,  and  before  the  unfortunate 
transaction  which  gave  rise  to  tliis  prose- 
cution, sustained  an  irreproachable  cha- 
racter. It  is  a  lamentable  consideration, 
that  the  prisoner,  from  the  commanding- 
eminence  of  reputation  on  wliich  he 
stGod,  and  might  have  so  continued  to  stand, 
should  so  suddenly  have  sunk  to  the  de- 
graded state  in  which  he  appears  be- 
fore us. 

He  is  indicted  for  the  forgery  of  the 
certificate  of  proof  of  a  deed.  He  went 
to  the  office  of  Dr.  Graham,  a  master  in 
chancery,  in  company  with  one  Delanoy, 
^nd  having  in  his  possession  the  deed  in 
question,  on  which  there  appears  a  name 
purporting  to  be  the  signature  of  Dela- 
r^oy  as  a  subscribing  witness.  The  son 
pf  Dr.  Graham,  by  his  father's  direction, 
wrote,  tlie  certiticate,  which  I  shall  pre- 
SBRtly  introduce  in  evidence.    Dr.  Ora- 


h.im  not  being  satisfied  with  the  e^ami- 
nafion  id'  Delanoy,  refused  to  siiiii  the 
reitificate  as  a  master,  and  the  prisoner 
tlioii  departed,  promising  to  bring  the 
otiK'r  subscribing  witness. 

Tlir.  prisoner  for^^cd  the  name,  of  Dr. 
Graham  to  the  certificate^  and  it  was  af- 
terwards carried. by  .James  Cowan  to  the 
clerk's  office  in  this  city,  for  recording, 
where  the  forgery  wju*  detected. 

It  will  be  shown  that  tbe  prisoner, 
previous  to  his  arrest,  had  a  conference 
with  Dr.  Graham,  and  acknowledg(?d  tbat 
I  he  had  committed  the  lorgery,  and  attri- 
buted the  act  to  his  distre;<s. 

It  was  prove«l  by  .lohn  A.  Graham  and 
.John  Lorimer  (jraham,  his  son,  that  on 
the  third  of  January  last,  the  prisoner 
came  to  the  office  of  the  witness  first 
named,  in  company  with  William  Dela- 
noy, and  wished  that  witness,  as  a  ma:?- 
ter  in  chancery,  to  take  the  acknowledg- 
ment of  tbe  deed  before  mentioned,  on 
which  the  name  of  the  said  Delanoy,  and 
that  of  Eli  IJohnes  appeared  as  subscrib- 
ing witnesses.  The  first  directed  the 
other  witness,  then  a  student  at  law  in 
Mr.  Anthon's  office,  to  write  the  usual 
certiticate  of  proof  on  the  back  of  the 
deed  ;  after  which  Delanoy  was  sworn 
j  by  the  master  in  the  usual  manner,  and 
testified  that  he  did  not  see  George  So- 
mers execute  the  deed  ;  and  the  master 
then  told  tbe  prisoner  that  the  certificate 
of  proof  could  not  be  granted  ;  to  which 
the  prisoner  said  that  Delanoy  was  stu- 
pid, and  promised  to  bring  the  other  sub- 
scribing witness.  The  prisoner  departed, 
ftut  did  not  again  return  with  that  witness 
as  he  promised. 

The  first  time  the  master  saw  the 
deed  again  was  in  the  police  office. 

It  further  jippeared,  by  the  testimony 
of  Dr.  Graham,  that  after  the  detection 
of  the  forgery  the  prisoner  wrote  bina 
two  letters  on  the  subject,  which  were 
read  in  evidence,  in  one  of  which  the 
prisoner  apologizes  for  the  improper  use 
made  of  Dr.  Graham's  name. 

This  letter  contained  ^9,  .sent  as  part 
payment  to  John  L.  Graham,  for  writing 
he  liad  previously  done  for  the  prisoner. 

Fagan,  who  bought  the  land  of  Faulkner, 
brought  this  letter  to  Dr.  Graham's  office 
on  Saturday,  and  he  informed  Fagan  that 
his  duty  compeiled  him  to  go  before  the 
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^r;nKl  jwry  Hotl  complain  against  the  pri- 
«ntier,  and  that  he  must  make  an  apology* 
Tlie  witness  told  Fagan  that  as  the  next 
day  was  Sunday,  it  would  be  better  for 
the  prisoner  to  call  on  him  ;  for  that  he 
was  solicitous,  in  consideration  of  the 
respectable  character  of  the  prisoner, 
and  for  the  sake  of  his  family,  that  he 
should  not  be  brought  to  justice.  The 
witness  had  been  acquainted  with  the 
prisoner  a  number  of  years,  and  had  done 
professional  business  for  him. 

It  further  appeared,  from  the  testimo- 
ny of  the  witness  and  his  son,  that  on 
the  following  day  the  prisoner  called  at 
the  office,  and  had  a  conference  with 
Dr.  Graham,  wherein  the  prisoner  ad- 
mitted that  he  did  commit  the  forgery, 
and  on  being  asked  by  that  witness  why 
he  did  so,  attributed  the  act  to  his  dis- 
tressed circumstances.  Dr.  Graham,  for 
the  reasons  before  stated,  advised  the 
prisoner  to  escape  into  New-Jersey  : 
and  the  witness,  in  delivering  his  testi- 
mony, further  declared,  that  if  money 
would  have  carried  him  there  it  should 
no*,  have  been  wanting  ;  for  that  he  then 
was  extremely  anxious  he  should  escape, 
and  on  the  trial  had  the  same  anxiety. 

The  prisoner,  after  the  conference, 
left  the  office,  and  had  not  proceeded  far 
before  he  was  arrested  by  Jacob  Hays. 

John  Lorimer  Graham,  on  his  cross 
examination,  stated  that  Dolanoy,  when 
examined  by  his  father  touching  the  ex- 
ecution of  the  deed,  said  that  he  signed 
it  as  a  subscribing  witness,  but  did  not 
recollect  of  having  seen  Somers  execute 
the  same. 

It  further  appeared,  from  the  testi- 
mony of  James  Cowan,  a  subscribing 
witness  to  the  deed  from  the  prisoner  to 
John  Fagan,  (for  it  appears  that  after  the 
forgery  the  prisoner  sold  the  land  to  Fa- 
gan,) that  he  carried  the  two  deeds  to  the 
office  of  the  register  for  recording,  where 
the  forgery  was  immediately  detected. 

The  prosecution  having  rested.  Ten 
Broeck  opened  the  cause  for  the  defend- 
ant, by  stating  that  the  defence  rested  on 
two  grounds:  1.  That  the  facts  in  the 
case,  already  and  hereafter  to  be  de- 
tailed, would  negative  the  idea  that  the 
prisoner  has  been  guilty  of  a  forgery. 
2.  The  instrument  on  which  the  two 
first   counts   in   the    indictment  are 


predicated,  even  had  it  been  genu- 
ine, would  have  been  a  nullity  ;  for  the 
master  was  not  authorized  by  any  law 
of  this  state  to  take  such  a  certificate 
of  the  proof  cf  a  deed. 

After  the  opening,  it  appeared  in  evi- 
dence, on  behalf  of  the  defendant,  that 
by  virtue  of  the  patent  for  the  land  con- 
veyed from  Somers  to  the  prisoner, 
which  patent  was  produced  and  read, 
Somers  conveyed  the  land  to  the  prisoner 
for  a  fair  and  valuable  consideration. 

After  the  testimony  on  behalf  of  the 
defendant  had  closed,  Dr.  Graham,  on 
being  again  called,  stated,  that  though 
there  appeai^ed  to  be  an  attempt  to  imi- 
tate his  handwriting  in  the  signature  to 
the  forged  instrument,  still,  being  ac- 
quainted with  the  handwriting  of  the 
prisoner,  he,  the  witness,  is  positive 
that  the  forgery  is  in  the  hand  of  the 
prisoner. 

Blake,  who  summed  up  on  behalf  of 
the  prisoner,  commenced  his  defence  by 
stating,  that  the  prisoner  had  been  an 
officer  in  the  American  army  during  the 
Revolution — that  Revolution  which  gave 
this  country  existence  as  a  nation.  He 
was  also  a  member  of  the  ancient  and 
honourable  Society  of  the  Cincinnati^ 
composed  of  the  sages,  the  heroes,  and 
the  patriots  of  our  country.  Not  that 
considerations  like  these  should  influence 
the  jury  to  swerve  from  the  path  of  duty 
in  their  deliberations,  but  surely,  such  a 
man,  in  the  degraded  situation  in  which 
he  now  stands,  is  entitled  to  all  the  com* 
miseration  that  a  humane  jury  can  feel — 
to  all  the  attention  that  a  diligent  and 
conscientious  jury  can  bestow. 

The  defence  of  the  prisoner  rests  on 
two  grounds  : — 1st.  as  to  to  the  fact  ; 
2d.  as  to  the  law.  On  the  ground  of  law, 
the  counsel  assumed  two  positions,  oa 
which  he  insisted  on  the  acquittal  of  the 
prisoner. 

1st.  That  the  mstrument,  alleged  to 
be  forged,  is  not  a  certificate  within  the 
purview  and  meaning  of  the  statute  au- 
thorizing masters  in  chancery  to  take  the 
acknowledgment  of  deeds. 

2d.  That  the  statute,  authorizing  mas* 
ters  in  chancery  to  take  the  acknowledg- 
ments of  deeds,  extends  only  to  deeds  of 
land  lying  within  this  state. 

As  to  the  fact,  the  counsel  contended. 
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that  from  the  want  of  motive  on  bol);iir  of 
the  pri?-oiier,  joined  uitii  the  circum- 
stance that  he  had  [>;iid  a  valuable  conside- 
ration for  the  land,  it  was  incredible  that 
he  could  have  committed  tlie  act,  chari^ed 
in  the  indictment,  with  a  felonious  intent. 

As  to  the  first  position,  in  law,  assu- 
med, the  counsel  contended,  that  admit- 
ting the  act  was  done  feloniously,  still,  in 
this  case,  the  prisoner  has  not  been  guil- 
ty of  forgery  by  any  law  of  this  state,  and 
cannot  be  convicted. 

The  instrument  set  forth  in  the  two 
first  counts  in  this  indictment,  is  a  nullity 
—an  abortion  of  the  statute.  An  instru- 
ment, whicli  owes  its  existence  to  any 
statute,  must,  in  its  esseutial  parts,  corn- 
ply  with  its  requisitions,  and  upon  this 
principle  the  prisoner  at  the  bar  found;? 
his  defence  ; — this  is  his  strong  hold, 
from  Avhich  he  cannot  be  dislodgetl. 

In  the  acts  concerning  deeds,  which 
gives  existence  to  that  species  of  instru- 
ments laid  in  the  indictment,  one  of  two 
principal  re((uisitions  seems  to  conspire  ir) 
the  formation  of  a  certilicate  of  the  proof 
of  a  deed  : 

Before  taking  an  acknowledgment  ol" 
a  deed, 

1.  The  master  must  know  the  grantor, 
or, 

2.  If  the  master  does  not  know  the 
grantor,  then  some  person  must  appear 
before  that  olTicer,  and  prove  that  he  saw 
the  grantor  execute  the  deed  ;  and  sucli 
•&it7iess  must  be  knom'n  to  the  master^  or  he 
must  have  satisfactory  evidence  that  the 
person  appearing  before  him  is  a  sub- 
scribing witness,  and  that  he  knew  the 
person  who  executed  the  leed  ;  all  of 
which  shall  be  inserted  in  the  certificate 
of  proof.* 


*  The  statute  in  tliis  section  commences  thus  : 
'*  Tliat  every  deed,  conveyance,  or  writin?',  of 
or  cancerning  any  lands,  tenements,  or  real  es- 
tate within  this  slate,  heretofore  made  or  hereaf- 
ter to  be  made,  in  order  to  entitle  it  to  be  record- 
ed, shall,  except  in  the  cases  hereineitter  speci- 
fied, be  duly  acknowledg;ed,  &c.  before  a  master 
in  chancery,  &,c.  Provided  however,  That  no  such 
acknowledgment  shall  be  taken,  unless  the  officer 
taking  the  same  shall  know  or  have  satisfactory 
evidence  that  the  person  making  such  acknow- 
ledgment is  the  person  described  in,  and  who  has 
executed  such  deed,  conveyance  or  writing,  and 
that  no  such  proof  shall  be  taken  unless  the  officer 
taking  the  same  shall  know  the  person  making 


The  writing,  upon  which  the  indict- 
ment is  founded,  docs  not  state  that  the 
master  knew  Delanoy,  the  subscribing 
witness  ;  and  without  this  allegation,  had 
this  instrument  been  genuine ^  it  would 
have  been  a  nullity.  It  could  have  had 
no  validity  in  law  ;  and  no  clerk  would 
have  been  authorized  to  record  a  deed, 
on  which  such  instrument  might  be  en- 
dorsed. 

In  suj)j)ort  of  this  branch  of  his  argu- 
ment, the  counsel  cited  and  read  to  the 
court  and  jury,  from  1st  Vol.  Starkie's 
Criminal  Pleadini:,  p.  l(Jl. 

The  doctrine  laid  down  is,  "  that  if  the 
instrument,  if  stated  \\\W\  proper  aver- 
ments upon  the  record,  be  such  .<s,.if 
genuine,  would  be  illegal,  the  indictment 
will  be  vicious  and  ineffectual ;  and  there- 
for(s  in  the  case  of  the  King  vs.  Moffatt, 
{Leach,  483,)  lor  forging  a  bill  of  ex- 
change for  the  jiayment  of  four  guineas, 
'without  ''Specifying  the  payee's  place  of 
ahuilc,  the  judges  were  of  opinion  that 
the  forging  did  not  amount  to  a  capit;d 
offence  ;  since,  by  the  statutes  (15  Geo. 
.3,  c.  51,  and  17  Geo.  3,  c.  30,)  the  bill  of 
exchange,  if  real,  would  not  have  been 
valid." 

The  counsel  argued,  that  if  such  were 
the  rule  estabhshed  in  relation  to  a  bill 
of  exchange,  which  to  every  common  in- 
tent and  at  common  law  would  have  been 
valid,  much  more  ought  the  same  rule  to 
be  applied  to  an  instrument  which  owed 
its  very  existence  to  a  statute. 

B\it  the  second  position  in  law,  upon 
which  the  defence  is  grounded,  is,  that 
no  master  in  chancery  has  a  right  to  take 
an  acknowledgment  of  any  deed  of  land 
not  lying  within  this  state. 

The  first  section  of  the  *'  act  concern- 
ing deeds,''  from  which  the  authority  of 
the  master  is  derived,  refers  expressly  to 
lands  within  this  state  ;  and  as  this  deed, 


such  proof,  or  have  satisfactory  evidence  that  he 
is  a  subscribing  witness  to  such  deed,  conveyance 
or  writing,  and  that  snch  witness  knew  the  per- 
son who  executed  the  same-  all  of  which  shall  be 
inserted  in  the  said  certilicate  of  such  acknowledg- 
ment or  proof  ;  and  in  case  of  the  examination  of 
wit!iesses,  it  shall  also  be  the  duty  of  such  officer 
to  set  forth  in  such  certificate  what  witnesses  were 
examined  before  him,  and  the  substance  of  the 
evidence  by  them  given. — fl  Vol  J^evised  Lawe, 
p.  369,  sec.'l.) 
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on  which  the  instrument  set  forth  in  the 
indictment  is  endorsed,  contains  a  de- 
scription of  lands  in  the  Illinois  Territory, 
this  prosecution  cannot  be  maintained. 

Maxwell  contended,  that  in  the  second 
section  of  the  act  "  to  prevent  forgery 
and  counterfeiting,"*  upon  which  this  in- 
dictment was  framed,  the  form  of  the 
certificate  of  proof  or  the  acknowledg- 
ment of  a  deed,  is  not  specified.  The 
act  is  general,  and  does  not  refer  to  any 
particular  certificate  ;  and  the  form 
thereof  doth  not  constitute  the  offence. 

If,  through  a  mistake  or  inadvertence, 
some  words  contained  in  the  statute 
should  be  omitted,  still,  the  certificate 
would  be  good,  and  Ihe  recording  of  the 
deed  valid. 

But  even  if  this  ground  is  not  tenable, 
still,  the  act  in  relation  to  deeds  autho- 
rizes the  certificate  upon  which  this  in- 
dictment rests. 

It  had  been  argued  on  behalf  of  the 
prisoner,  that  there  were  only  two  ways 
prescribed  in  the  act  by  which  the  proof 
or  acknowledgment  of  a  deed  could  be 
eft'eQted. 

1 .  That  the  grantor  should  either  ap- 
pear before  the  master,  or, 

2.  The  subscribing  witness  to  the  deed 
must  prove  it  before  the  master,  who  miiat 
know  him.  But  the  counsel  contended, 
that  the  statute  authorized  a  third  mode  : 
In  case  the  master  cannot  proceed  in 
either  of  the  two  modes  before  pointed 
out,  he  is  expressly  authorized  by  the 
last  clause  in  this  section  of  the  act,  "  to 
take  the  examination  of  oi'itnesses,^^  and  to 
set  forth  in  the  certitkate  what  w^itnesses 
were  examined  before  him,  and  the  sub- 


*  "  That  if  any  person  shall  forge  or  counterfeit, 
or  be  aiding;  or  assisting  in  forging  or  counterfeit- 
ing any  certificate  or  endorsement  of  the  acknow- 
ledgment or  proof  of  any  deed  or  \\Titingj  *made 
by  any  officer  or  other  person  duly  authorized  to 
make  such  certificate  or  endorsement  by  anij  law 
of  this  state,  now  or  hereafter  to  be  made,  or  the 
certificate  or  endorseruent  of  the  recording  of  any 
deed  or  writing  made  by  the  secretary  of  this  state, 
or  by  the  clerk  of  any  county  duly  authorized  to 
make  such  certificate  or  endorsement  by  any  law 
of  this  state,  now, or  hereafter  to  be  made,  or  shall 
knowingly  utter  any  such  forged  or  counterfeited 
certificate  or  endorsement  as  true,  and  be  thereof 
convicted  by  due  course  of  law,  shall  be  deenjed 
guilty  of  felony."— (1  Vol.  Revised  Laws,  p.  405, 
sec.  ii ) 
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stance  of  the  evidence  by  them  given. — • 
Such  was  the  mode  adopted  by  the  mas- 
ter in  this  case. 

Admitting  that  the  master  is  not  autho- 
rized, by  the  act  in  relation  to  deeds,  to 
take  the  acknowledgment  of  a  deed  for 
lands  not  lying  in  this  state,  still,  the  act 
upon  which  the  indictment  in  this  case  is 
predicated  is  general,  and  not  confined  to 
a  certificate  of  proof  of  a  deed  for  such 
lands. 

The  recorder,  in  his  charge  to  the  jury, 
presented  three  questions  for  their  con- 
sideration : 

1.  Has  a  forgery  of  the  writing  in  the 
two  first  counts  of  this  indictment  been 
committed  ? 

2.  If  it  has,  did  Peter  Faulkner  commit 
such  forgery  ? 

3.  Should  the  second  question  propo- 
sed be  determined  by  the  jury  in  the  af- 
firmative, is  this  a  forgery  in  contempla- 
tion of  law  ? 

There  is  no  doubt,  on  the  evidence  be- 
fore us,  but  that  the  afiirmative  of  the 
two  first  questions  is  clearly  established. 

The  only  question  remaining  is  the 
third  :  The  act  "  to  prevent  forgery  and 
counterfeiting,"  upon  which  this  indict- 
ment is  founded,  states,  in  substJnce,  that 
if  any  person  shall  forge  any  certificate 
of  a  proof  of  a  deed  made  by  any  officer 
authorized  to  make  such  certificate,  by 
any  lazv  of  this  state,  now  or  hereafter  to 
be  made,  on  conviction,  shall  be  guilty 
of  a  felony.  The  great  question,  there- 
fore, is,  whether  the  prisoner  has  forged 
a  certificate  of  this  description. 

By  recurring  to  the  first  section  of  the 
act  concerning  deeds,  it  will  be  found, 
that  a  master  in  chancery,  and  several 
other  officers  mentioned  in  the  statute, 
are  authorized  to  take  the  acknowledg- 
ment or  proof  of  deeds  yby*  lands  lying  in 
this  state  ;  and  that  section  proceeds  to 
prescribe  the  mode  in  which  such  ac» 
knowledgment  or  proof  shall  be  taken. 

The  acknowledgment  may  be  made  by 
the  grantor,  or  the  deed  may  be  proved  by 
a  subscribing  witness,  as  appears  from  the 
testimony  was  attempted  in  this  case. — ' 
Bat,  then,  should  this  mode  be  resorted 
to,  it  is  necessary  that  the  master  should 
either  know  the  witness,  or  have  satisfac- 
tory evidence  that  he  is  a  subscribing 
witness,  &c,  and  this  proofs  by  the  fur- 
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ther  provisions  of  this  act,  must  be  insert- 
ed ill  the  certificate. 

The  opinion  of  the  court  is,  that  this 
act  does  not  authorize  a  master  to  take 
the  acknovvled<;rnent  or  proof  of  a  deed 
for  lands  not  lyint;  in  this  state,  and  that, 
on  that  ground,  the  defendant  is  entitled 
to  an  acquittal. 

It  is  also  the  opinion  of  the  court,  that 
the  master  was  not  authorized  by  any 
law  of  tliis  state  to  make  such  endorse- 
ment or  certilicate  of  proof  as  is  set  forth 
in  the  two  first  counts  of  thi<  indictment  ; 
for  it  is  not  stated  therein  that  he  knew 
Delanoy,  or  had  satisfactory  proof  that 
he  was  a  subscribing  witness.  The  au- 
thorities, therefore,  relied  on  by  the 
counsel  for  the  defendant,  apply  with  pe- 
culiar force,  and  he  ou»ht  to  be  acquitted. 

The  prisoner  was  acc^uitted. 


SURROGATE'S. COURT. 

PRESENT 

SYLVANUS  MILLER,  Esq.  Surrogate 
of  the  City  and  County  of  JS'cTv-York, 
on  the  lath  day  of  May^  in  the  year  oj 
our  L(^d  1818. 

(collusion  CONSPIRACY   TO  DEFIIAUD 

THE  DEAD.) 

On  the  application  of  .TAMES  SMITH, 
the  a-ssignee,  by  parol,  of  JOHN  C. 
COOLEY,    a   pretended  creditor  of 
GILBERT  G.  DEAX,  deceased.  \ 

S.  B.  Strong,  Counsel  for  the  Applicant. 
BoGARDUs,  Coiuisel  for  the  Creditors. 

Where  manifest  fraud  and  colhis^^n  appears  on 
the  part  of  the  administrator  of  an  estate,  who, 
as  the  assignee  by  parol  of  a  false  account, 
which,  from  every  circumstance,  he  must  have 
known  false,  seeks  to  establish  such  claira  be- 
fore the  surrogate,  he  will  require  the  strongest 
proof  on  the  part  of  such  assignee. 

On  this  application,  James  Smith,  a 
wholesale  grocer  of  the  firm  of  Smith  4' 
Mills  of  Peck-slip,  a  candidate  for  Al- 
derman of  the  seventh  ward,  in  this  city, 
during  the  late  election,  appeared  as  the 
assignee  by  parol  of  John  C.  Cooley,  and 
sought  to  establish  against  the  estate  of  . 
Gilbert  G.  Dean,  deceased,  a  Certain 
claim  on  book  account,  in  favour  of 
Oooley,  for  about  §900. 


Several  of  the  f!reditors  of  the  estate 
appeared  before  the  surrogate  to  resi-t 
the  allowance  of  this  claim,  the  correct- 
ness of  whicli  had  been  sworn  to  by 
Cooley,  as  appeared  by  an  aiVidavit  en- 
dorsed on  the  account  when  brought  in- 
to the  Surrogate's  oflice. 

Margaret  Dean,  the  widow,  was  called 
as  a  witness  on  behalf  of  the  applicant 
to  establish  this  claim  ;  and  from  her 
statement,  it  appeared,  in  sub?*tance,  that 
in  iMarch,  1817,  her  husband  died,  and 
that  shortly  afterwards,  Smith  ollcred 
himself  to  befriend  her  by  b<:comii>5  ad- 
ministrator of  the  estate  ;  and  that,  in 
conjunction  with  herself,  he  administer- 
ed upon  the  estate,  'and  was  the  acting 
admini-atrator. 

At  the  time  of  the  decease  of  her  hus- 
band, John  C.  Cooley  was  the  surviving 
partner  of  the  deceased.  This  Cooley 
was  his  nephew,  a  young  man,  without 
patrimony,  who  had  been  brought  up 
and  maintained  from  his  infancy  by  his 
uncle,  previous  to  and  after  his  marriage 
with  her,  until  some  time  i'l  the  yeiu* 
1815,  wlien  Cooley  went  into  business 
for  himself,  but  failed.  The  partnership 
aforesaid  took  place  in  October,  18111, 
when,  altliough  by  its  terms  Cooley  was 
to  lurnish  for  the  concern  $SOi),  he  fur- 
nished not  more  than  ^JTO,  and  the  hus- 
band about  ^T^IOOO. 

Almost  immediately  after  the  decease 
of  her  husband,  Smith  and  Cooley,  with- 
out her  intervention,  took  possession  of 
the  books  and  papers,  and  the  account 
in  question  was  trumped  up  by  Cooley, 
for  the  express  purpose  of  defrauding 
creditors.  Smith  favoured  the  design. 
Instead  of  jfpplying  to  the  surrogate  to 
have  the  real  estate  sold  for  the  payment 
of  bona  fide  debts,  it  was  contrived  be- 
tween Smith  and  Cooley  to  have  a  suit 
commenced  against  the  infant  children  of 
the  widow,  and  judgment  obtained  si- 
lently, .for  the  purpose  of  gaining  a  pri- 
ority over  bona  fide  creditors.  It  was 
hoped  by  them  that  the  widow  would  be 
drawn  into  this  scheme  ;  and  Cooley  at 
one  time  offered  her  a  part  of  the  money 
which  should  be  thus  drawn  from  the 
estate,  adding,  that  he  would  never  see 
her  or  her  children  suffer ;  and  Smith 
tried  to  prevail  on  her  to  accord  with 
his  views,  saying,  in  effect,  referring  to 
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Cooley,  "  Let  us  go  on  ;  and  if  we  suc- 
ceed, one  of  the  principal  creditors, 
whom  he  named,  will  not  get  4  shillings 
in  the  pound."  At  another  time  he  tried 
to  intimidate  her  into  a  compliance,  by 
telling  her,  that  if  she  refused  to  act  in 
the  premises  in  unison  with  him,  she 
would  fall  out  with  her  own  bread  and 
butter. 

The  widow  refused  to  accede  to  the 
infamous  proposition  ;  before  which, 
however,  Smith  had  furnished  Cooley 
%vith  goods  to  a  considerable  amount  on 
the  strength  of  this  pretended  claim,  of 
w  hich  he  afterwards  took  an  assignment. 

The  account  consisted  of  a  charge  for 
wages,  from  some  time  in  the  year  1810, 
till  some  time  in  1815,  and  also  of  a  great 
number  of  items  for  cash  lent  and  goods 
delivered.  The  witness,  in  the  course 
of  her  testimony,  stated  that  at  the  time 
of  th*e  decease  of  her  husband,  she  did 
not  know,  nor  does  she  now  believe, 
that  he  owed  Cooley  any  thing  :  that  he 
told  her,  that  had  his  uncle  lived,  he 
Dever  should  have  made  the  account 
against  him  ;  but  that  he  saw  how  things 
were  going,  and  was  determined  to  have 
his  share.  She  also  produced  a  promis- 
sory note  against  hi n^.  for  g  80,  in  favour 
of  the  deceased,  bearing  date  iii  Decem- 
ber, 1815,  which  she  testified,  that  on 
being  presented  to  Cooley  by  her,  he 
acknowledged  to  be  justly  due  ;  and  he 
offered,  if  she  would  destroy  it,  he  would 
pay  her  the  money  for  her  own  benefit. 
At  another  time,  and  when  he  had 
possession  of  one  of  the  books  of  ac- 
count of  the  deceased,  she  saw  him 
strike  out  a  consilerable  account  agaitist 
himself,  and  write  paid^  on  the  margin  ; 
asserting  that  it  was  paid. 

After  the  examination  of  this  witness, 
the  assignee  called  another  witness  for  the 
purpose     further  supporting  his  claim. 

The  surrogate  interfered  ;  he  said 
that  the  collusion  was  so  manifest,  as  ap- 
peared from  the  testimony  of  the  appli- 
cant himself,  which  he  could  not  im- 
peach, that  he,  the  surrogate,  conside--- 
ed,  and  so  he  should  rule,  that  no  other 
testimony  to  any  item  of  that  account,  or 
any  other  which  existed  between  the 
deceased  and  Cooley,  previous  to  their 
partnership,  should  be  received,  unless 
to  the  point  of  an  express  acknowledg-^ 


ment  by  the  deceased  that  he  owed  Coo* 
ley  a  specific  sum  of  money,  before  the 
partnership. 

No  such  testimony  being  offered,  the 
claim  was  rejected. 

".There  live  not  three  good  men  unhang'd  in 
England  ;  and  one  of  them  is  fat  and  grows  old,: 
God  help  the  while  !  a  bad  world  I  say." 

Shak.  K.  Henry  IV. 


At  a  SUPRExME  COURT  of  Judicature 
of  the  State  of  New-York,  holden  at 
the  City-Hall  of  the  City  of  New- 
York,  on  the  first  Monday  of  May,  of 
the  term  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
eighteen — 

BEFORE 

The  Honourable 

SMITH  THOMPSON,  Esquire, 

Cliief  Justice^ 
AMBROSE  SPENCER,  ^ 
Wm.  W.  van  NESS,    /  *  .. 
JOSEPH  C.  YATES,  &> 
JONAS  PLATT,  ) 

James  Fairlie,  Clerk. 

(collateral  undertaking  STATUTE  Oi 

FRAUDS.) 

JOHN  WILT, 

"VS. 

DAVID  PLATT. 

Rogers,  Counsel  for  Plaintiff'  in  error. 
BoGARDUS,  Counsel  for  Defendant  in  error. 

P.  purchased  a  boat  of  Piatt  for  ^50,  and  {jaid 
^*^30  down,  and  drew  his  promissory  note  for 
the  balance,  payable  at  tliirty  days,  npoB 
whicli  note  Piatt  requested  security,  and  P, 
sent  to  W.  and,  in  presence  of  Piatt,  asked  \Y. 
if  he  would  become  his  security,  who  refused 
to  endorse  any  note  as  security,  but  said  that 
he  would  see  the  money  paid  at  the  end  of 
thirty  days,  if  P.  did  not  pay  it — the  boat  was 
delivered  Though  a  recovery  was  had  on  this 
promise  of  W.  before  a  justice,  the  judgment 
in  this  court  was  reversed. 

In  error  on  certiorari :  it  appeared 
from  the  return,  that  Piatt  sued  Wilt 
before  an  assistant  justice  in  New- York, 
and  declared  on  an  account  for  twenty  doL 
lars,  the  balance  for  a  boat,  w  hich  was 
previously  sold  by  Piatt,  and  delivered 
to  Silas  Pearsall.  The  facts  appeared 
to  be,  that  Piatt  sold  a  boat  to  Pearsall 
for  fifty  dollars,  who  paid  §30  down,  and 
drew  his  promissory  note  for  §20,  paya- 
ble in  thirty  days,  upon  which  Piatt 
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wanted  security,  and  Pcarsall  then  sent 
to  Wilt,  and  requested  him  to  become 
security :  he  refused  to  endorse  tlie 
note,  but,  accordiiio;  to  tlie  testimony  oi' 
one  witness  for  Piatt,  said  that  if  Piatt 
would  deliver  the  boat,  he.  Wilt,  would 
see  him  paid  at  the  end  of  thirty  days, 
and  of  the  other,  the  same  promise,  with 
the  addition — "  If  Pearsall  does  not." 
Pearsall,  however,  in  his  testimony  de 
Glared  that,  being  present,  he  heard  no 
such  promise  from  \Vilt. 

The  defence  before  the  justice  was, 
that  if  any  promise  was  made  by  Wilt, 
it  was  a  collateral  and  not  an  orii^inal 
undertaking,  and  was  within  the  statute 
of  frauds.*  (1st  vol.  K.  L.  p.  78  and  79, 
Sect,  xi.) 

The  jury  returned  a  verdict  in  these 
words  :  "  The  note  being  in  existence, 
if  that  note  is  cancelled,  we  fnid  for  the 
plaintitr  ^?0. 

Tlie  plaintitT,  befv^re  the  justice,  tlieii 
produced  the  note,  which  was  afterwards 
attached  to  tlie  return  of  the  justice,  and 
fded  in  the  clerkV  office. 

During  the  term  of  January  last,  the 
case  was  submitted  to  the  court,  on  the 
return  to  which  was  annexed  certain 
points  and  authorities. 

The  principal  point  taken  on  behalf  of 
the  plaintiff  in  error  was,  that  the  promise, 
if  any,  was  collateral  and  not  original,  and 
came  directly  within  the  statute  : 

*'  That  if  the  person,  for  whose  use 
goods  are  furnished,  is  liable  at  all,  in 
such  case  a  note  in  writing  is  necessary 
to  charge  the  party  who  gives  the  un- 
dertaking to  pay.  (1  Gould's  Ed.  Esp. 
N.  P.  p.  198.)  Here  Pearsall  was  lia- 
ble, as  the  note,  attached -to  the  relurn, 
manifestly  shows. 

A  point  was  made,  on  behalf  of  the 
defendant  in  error ,  that  whether  the 
original  credit  was  given  to  Pearsall  or 
to  the  plaintiff  in  error  was  a  question  of 
fact  for  the  jury  to  decide. 

During  this  term  the  court  reversed 
the  judgment. 


*  "That  no  action  shall  be  brought  whereby  to 
charge  the  defendant,  upon  any  special  promise 
to  answer  for  the  debt,  default,  or  miscarriage  of 
another,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or 
note  thereof  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith;"  Sec, 


*»*  Wishing  to  reiuler  the  cases  in  thii  v.'ork 
as  complete  hs  po«,hil)lf.  and  to  pn"-(iit  lo  the 
reafir-r  the  teutons  iip<)n  which  deci^Kjris  are 
founded,  we  extra*  t  lioui  (lie  wlh  vol.  of  John- 
son  s  Rc|)Orts,  fpa^^e  120,)  the  opinion  ol  tiie  Su- 
piT-nie  Court  in  the  case  of  Loritif^  vs.  Hailing, 
reported  in  this  voliune,  unit,  pages  Ist  and  2d. 
(See  also  2d  vol.  p.  154  ) 

"  Per  Curium.    A  month  in  law  is  a 
lunar  month,  or  20  days,  unless  other- 
wise expressed;  (2  Bl.  Com.  141.;)  and 
this,  as  a  general  rule,  is  recognised  by 
this  court  in  Leffin^'indl  v.  Pierpont,  (1 
Johns.  Cos.  100.)  although  it  is  there  de- 
cided, that  it  does  not  apply  to  bills  of 
exchange,  and  promissory  notes  ;  but 
that  in  the  computation  of  time,  in  rela- 
tion to  those  instruments,  a  month  is  con- 
strued to  mean  a  calendar  month.  In 
Lacon  V.  Hooper,  (6  Term.  Rep.  22C.)  it 
is  laid  down  as  a  general  rule,  that  when 
the  word  month  is  used  in  a  statute,  w  ith- 
out the  addition  of  calendar,  orany  >jther 
words,  to  show  that  the  Legislature  in- 
tended calendar  months,   it  is  under- 
stood to  mean  a  lunar  month.  Lord 
Krnijon   there   expressed   a  wish,  that 
whep  the  rule  was  first  established,  it 
had  been  decided  that  months  should  he 
understood  to  mean  calendar,  and  not  lu- 
nar months  ;  but  observed,  that  the  con- 
trary had  been  so  long,  and  so  frequently 
determined,  that  it  ought  not  again  to  be 
brought  in  question.    By  an  act,  (1  .Y. 
R.  L.  374.)  the  notice  is  required  to  be 
inserted  and  continued,  at  least  once  a 
week,  for  six  successive  months  previous 
to  the  sale,  in  one  of  the  newspapers, 
&c.    There  are  no  words  here  to  take 
it  out  of  the  general  rule,  that  month 
means  lunar  month  ;  and  this  seems  to 
have  been  the  construction  given  to  this 
statute,  in  Jackson  v.  Clark,   (7  Johns. 
Rep.  217.)    The  sale  in  that  case  was 
decided  to  be  irregular,  but  no  intima- 
tion was  given  that  the  time  was  too 
short ;  and  the  notice  there  was,  like 
the  present,  computed  by  lunar  months:- 
it  was  dated  on  the  17th  of  February, 
and  the  sale  was  on  the  12th  of  August. 
From  these  considerations  it  is  very  clear 
that  the  mode  of  computing  the  time  of 
notice,  required  by  the  statute,  must  be 
b}^  lunar,  and  not  by  calendar  months ; 
and  this  being  the  only  question  raised 
on  the  return,  the  judgment  must  be 
affirmed."  Judgment  affirmed. 
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For  June,  J  818. 


NO 


At  a  COL  KT  of  GENERAL  SESSIONS 
of  the  Pe;ice,  holden  in  and  fi:>r  the 
City  and  County  of  New-York,  at  the 
City-Hiill  of  the  said  City,  on  Monday,^ 
the  1st  day  of  June,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  eighteen — 

PRESENT, 

The  Honourable 

CADWALLADER  D.  COLDEN, 

J\Iayor. 
REUBEN  MUNSON,  ^ 

and  >  Aldermen. 

GEORGE  B.  THORP,) 
HUGH  MAXWELL,  District  Attorney. 

JoHX  W.  WymaXj  Clerk. 

GRAND  JURORS. 

James  Cailev,  Foreman. 
Israel  Lewis.         DaVid  L.  HAiGHt, 
\V.  De  Forest,       Isaac  Jones, 
Samuel  Campbell,    Thomas  B.  Jaxsex, 
Robert  Barxes,      David  Jacques,  Jun. 
Richard  Berriax,   David  A.  Cumming, 
PjiiLiP  Grim,  Moses  Coddingtux, 

I  c.iES  Heard,  Jotham  Smith, 

Thomas  Hewitt,     Johx  Vreelaxd, 
Walter  W.  Hever,  Thomas  C.  Tavlor, 
S  vMUEL  Harper,       William  Bayard, 
Philip  Hoxe. 


violext  assault  axd  battery- 
sumptive  intent.) 


■pre- 


HENRY  E.  HAGERMAN'S  CASE. 

Griffix  and  Price,  Counsel  for  iJie  prose- 
cution. 

MuNRo,    Axthox,    Bogardis  and  Van 
Wyck,  Counsel  for  the  defendant. 

The  public  prosecutor  is  not  bound  to  bring  on  a 
case  for  trial,  until  the  last  day  cf  tlie  term  next 
alter  tliat  ia  which  ihe  indictment  was  found 
at  which  time,  if  the  defendant  has  been  ready 
for  trial,  and  no  sufficient  cause  be  shown  on 
the  pai-t  of  the  prosecution,  the  court  may  dis- 
charge him  from  his  recoguiaance,  or  from  pri-  i 
son.  1 

Matter,  not  admissible  in  justification  of  an  assault  I 
and  batteiy,  but  which  goes  merely  in  mitiga-  1 
Ion  of  the  puuishment,  wifl  nat  1»«  rpceived  i)y  ! 
VOL.  III.  '  ' 


the  court,  on  liie  traverse  oi  an  indictnx^.  t  for 
that  otlence.  Such  matter  should  be  laid  betore 
the  court  by  allidavit  only. 

T!ie  law  raises  a  presumption  of  an  intent  to  kill, 
in  a  case  where  the  means  used  by  the  assailant 
were  such  as,  in  all  human  probability,  would 
have  produced  death  ;  and  w  here,  had  it  en- 
sued, such  killino:  would  have  been  murder. 

But.  where  an  a^'gravated  assauU  and  battery  w  as 
committed,  under  such  circumstances  that,  had 
death  etisued,  it  would  have  been  murder  on 
the  part  of  the  assailant  ;  still  if  it  does  not  po- 
sitively appear  that  any  dangerous  weapor.  was 
used,  or  that  the  means  or  manner,  employed 
in  tlie  commission  of  the  offence,  were  such  as 
\\  eve  calculated  to  produce  death,  the  jury  are 
not  boutid  to  impute  to  the  defendant  an  implied 
intent  to  kill. 

In  a  prosecution  for  an  assault  and  battery,  the 
court  will  receive  athdavits  in  mitigation  of  the 
punishmejit,  from  the  defendant,  after  convic- 
tion, and  athdavits  in  aggravation  on  behalf  of 
the  prosecution  :  but  if  no  athdavits  in  mitiga- 
tion are  presertted,  or.  if  so,  withdrawn  by  leave 
of  the  court  before  inspection,  affidavits  in  ag- 
gravation will  not  be  received  except  for  some 
special  cause. 

When  allidavits  in  mitigation  are  received  by  the 
conrt,  tije  prosecutor  has  no  right  to  demand 
their  inspection,  or  reading,  to  enable  him  to 
prepare  counter  alfidavits  ;  but  should  the  court 
be  in  want  of  information  relative  to  any  mat- 
ter disclosed  in  the  aihdavits.  on  either  side, 
the  court  will  hand  back  the  affidavits,  confining 
the  parties  to  particular  points. 

The  defendant,  one  of  the  e;ent]emea 
of  the  bur,  during  the  term  of  April  last, 
was  indicted  for  an  assault  and  battery, 
committed  on  William  Coleman,  on  the 
9th  day  of  April,  then  instant,  and  for  the 
same  oilence,  with  an  intent  him,  the  said 
Coleman,  to  kill,  murder,  and  destroy. 

The  less  offence  constituted  the  first 
count  in  the  indictment,  and  the  greater 
the  two  other  counts. 

On  the  arraignment  of  the  defeudant. 
Price  infermed  him  that  the  cause  would 
be  brought  to  trial  during  the  term.  The 
defendant  suggested  ihat  the  charge  in 
the  two  last  counts  was,  to  him,  unex- 
pected :  that  he  had  not  had  an  opportu- 
nity of  consulting  counsel  ;  and  that  the 
ferment  of  the  public  mind  was  so  great, 
md  prejudice  so  strong  against  him,  that 
he  did  not  believe  an  impartial  trial  could 
be  had  during  the  term. 

The.  mayor  said  that  the  reasons  stated. 
K> 
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were  insuflficient  ;  ihat  tlie  court  could 
regard  no  matter  lor  postpoiiinu;  the  trial, 
unless  disclosed  hy  the  usual  allidavit,  and 
that,  unless  sufljcient  cause,  in  that  mode, 
be  shown,  the  public  prosecutor  nii^ht 
proceed  to  tria  durini!;  the  term. 

Oil  the  last  day  of  the  term  for  tryinj; 
causes,  Price  moved  on  the  case.  An- 
thon  read  an  allidavit  of  the  defendant  of 
the  want  of  material  witnesses,  and  the 
cause  was  postponed  until  the  following 
term. 

On  the  7th  day  of  May,  Monro  and 
Anthon,  on  tii(;  part  of  the  defendant, 
stated  to  the  court  that  he  was  ready  for 
trial,  having  [)rocured  a  great  numl)er  of 
witnesses  ;  and  the  counsel  moved  thai 
the  prosecution  proceed,  or  that  he  be 
discharged  from  his  recognisance.  Grif- 
fm  and  Price  said  that  the  prosecution 
was  read}'  on  the  last  day  of  the  last  term 
and  the  tirst  day  of  this,  and  the  defendaiit 
was  not  ready  :  The  application  on  hini 
hehalf  at  this  time,  was  novel  and  very 
rxtraordin-.'.ry.  The  public  prosecutor 
never  could  be  forced  to  trial  ;  and  the 
defendant,  even  had  he  not  moved  to 
postpone  the  trial  last  term,  would  not 
be  entitled  to  his  present  application  un- 
til the  last  day  of  this. 

The  recorder  so  decided,  and  ordered 
that  the  defendant  should  continue  under 
his  recognisance. 

On  Thursday,  the  14th  day  of  May, 
Price  again  moved  on  the  case. 

The  recorder  stated  to  the  counsel, 
that  by  reason  of  the  public  duties  of  the 
mayor,  out  of  court,  the  business,  in  both 
the  mayor's  court  and  sessions,  had  de- 
volved on  himself,  and  he  I^ad  been  on 
the  bench  three  months.  He  was,  there- 
fore, much  exhausted  ;  insomuch,  that  he 
was  certain  he  could  not  bear  the  fatigue 
of  a  long  trial,  as  this  would  most  proba- 
bly be.  This,  with  other  reasons  stated 
by  him,  rendered  it  impossible  he  should 
hear  the  cause  that  term.  It  was,  there- 
fore, postponed  until  this  term,  and  on 
Wednesday,  the  3d  instant,  it  was  brought 
to  trial. 

Munro  moved,  that  the  defendant,  on 
the  tirst  count  of  the  indictment,  be  al- 
lowed to  withdraw  the  plea  of  not  guilty, 
and  substitute  its  opposite.  The  motion 
was  not  opposed,  and  w^as  granted  by  the  j 
court.  I 


Price  opened  the  ca«?e  by  stating,  that 
the  indictment  charged  the  defendant  with 
comnntting  au  assault  and  battery  with  in- 
tent to  njurder  ; — that  i>y  his  plea  of  guil- 
ty to  the  count  for  an  assault  and  battery, 
the  inquiry  of  the  jury  was  now  to  be 
directed  only  to  the  intent  with  which  it 
was  committed  ; — that  the  defendant  wa« 
a  young  man,  an  inhabitant  of  this  city,  g 
lawyer  by  j)rofes8ion,  and  holding  the  of- 
fice of  judge  advocate  in  the  militia,  by 
profession  and  station  honourable. 

The  complainant  was,  and  had  been 
for  eighteen  years,  editor  of  the  Evening 
Post,  a  paper  well  known  in  this  city  and 
in  this  country.  The  witnesses,  he  sta- 
ted, would  prove,  that  the  defendant  at- 
tacked Mr.  Coleman  in  a  most  outrageous 
manner,  in  one  of  the  public  streets  of 
our  city  ;  that  he  approached  him,  una- 
ware of  an  attack  ;  that  with  some  deadly 
weapon,  he  knocked  him  down,  and  while 
he  lay  bleeding  in  that  situation,  beat  him 
until  he  was  completely  helpless  ;  that 
his  victim  escaping  for  a  while,  retreated 
to  the  middle  of  the  street,  where  the 
attack  was  again  renewed  ;  that  the  com- 
plainant then  tottered  to  the  opposite  side 
of  the  way,  but  that  the  cruelty  of  his  as- 
sailant was  not  yet  appeased  ; — that  pale, 
feeble,  bleeding,  he  agiiin  escaped  to  the 
middle  of  the  street,  whither  the  defen- 
dant again  pursued  him,  repeating  the 
blows,  until,  after  having  satiated  his 
vengeance  on  his  exhausted  and  almost 
lifeless  victim,  he  retired  from  the  scene, 
boasting  of  the  gallantry  of  his  exploit. 

That  the  intent,  in  all  cases  like  the 
present,  must  of  necessity  be  a  legal  in- 
ference from  the  circumstances  ;  fox  the 
mighty  malice  which  then  rankled  in  the 
heart  of  the  defendant,  was  known  to  om- 
nipotence only. 

It  vv'ould  appear  from  the  testimony, 
that  the  commencement  and  progress  of 
the  attack  were  inhuman  ;  and  that  the 
groans  and  the  blood  of  the  complainant, 
ought  to  have  satisfied  his  assailant  that 
he  had  endangered  his  life.  By  persist- 
ing, therefore,  in.  his  cruelty  at  such  a 
time,  he  could  not,  on  this  occasion,  es- 
cape the  inference,  that  his  intent  was 
to  murder.  That  the  defendant  had,  in 
a  recent  publication,  attempted  to  justify 
his  conduct,  by  alleging  that  Mr.  Cole- 
man had  published  a  libel  concerning 
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him.  That  every  word  and  letter  of  that 
alleged  libel,  as  the  counsel  had  been  in- 
structed to  say,  would  be  proved  strictly 
true. 

The  mayor  here  interrupted  Mr.  Price, 
and  stated,  that  it  was  questionable  whe- 
ther any  evidence  could  be  received  as 
to  that  publication.  Without  declaring 
any  opinion  on  the  point,  he  would  pre- 
fer, that  no  notice  should  be  taken  of  such 
proof,  until  he  should  hear  an  argument 
as  to  the  propriety  of  its  admission. 

The  counsel  then  stated  to  the  jury, 
that  he  would  now  produce  the  evidence, 
and, then  call  upon  them,  as  guardians  of 
the  public  peace,  to  pronounce  whe- 
ther the  lazv  was  to  retain  its  dominion  in 
the  community,  or  unrestrained  violence 
prevail  among  us. 

William  Coleman,  on  being  sworn  as  a 
witness  for  the  prosecution,  testified,  that 
on  the  9th  day  of  April  last,  at  about  four 
o'clock  in  the  afternoon,  he  set  out  to  go 
from  his  house,  at  30  Hudson-street,  to 
his  office  in  Pine-street.  He  went  through 
Chapel  street,  turned  up  Murray-street, 
and  was  proceeding  along  that  street  to- 
wards Broadway.  He  crossed  Church- 
street  ;  after  which,  the  first  thing  he  was 
sensible  of,  was,  that  he  found  himself 
on  the  pavement,  on  his  hands  and  knees. 
It  was  like  waking  from  a  dream.  He 
saw  no  person  approach  him  ;  and  while 
in  this  situation,  he  neither  saw  nor  felt 
any  thing.  When  his  recollection  had 
come  to  him  in  some  measure,  he  lelt 
some  person  beating  him,  and  as  the  wit- 
ness thought,  with  a  club  or  loaded  whip. 
He  thought  it  was  through  some  mistake  ; 
and  not  being  able  to  speak,  turned  up 
his  face,  that  he  might  be  known.  He 
still  felt  the  blows  upon  his  head  and  face, 
upon  which  he  attempted  to  rise  ;  but  it 
was  some  time  before  his  e3'e3ight  was 
sufficiently  restored,  to  enable  him  to 
see  from  whom  the  blows  proceeded  ; 
but,  in  a  short  time,  he  discovered  they 
were  from  Henry  B.  Hagerman. 

The  witness  believes,  that,  by  reason 
of  the  repetition  of  the  blows,  he  became 
again,  for  a  moment,  disordered.  After- 
wards, the  witness,  who  was  then  faint 
and  bleeding,  saw  the  defendant  a  few 
yards  distant,  who  returned  to  him  once 
more,  and  beat  him  over  the  head  and 
eyes  with  the  lash  of  a  whip,  until  he 
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appeared  exhausted  ;  when  he  left  him, 
saying  something  the  witness  did  not  un- 
derstand. 

A  mob  soon  collected,  and  the  witness 
was  carried  into  the  grocery  of  Mr. 
Stewart,  at  the  corner  of  Church  and 
xMurray  streets,  where  he  was  revived  by 
drinking  some  brandy  and  water,  and  at- 
tempts were  made  to  stop  the  blood  until 
medical  aid  could  be  obtained. 

The  witness  sent  for  Dr.  Hosack,  who 
was  not  at  home.  Dr.  Watts  was  called, 
and  Dr.  Hosack  soon  after  coming,  the 
witness  was  by  them  carried  home  in  ti 
hack  ;  where  he  was  bled  very  copious- 
ly, and  put  to  bed  ;  where  he  was  con- 
fined, having  a  fever,  about  three  days. 

The  witness,  previous  to  the  attack, 
had  not  seen  Hagerman  on  that  day,  or 
even  for  three  years  before,  and  did  not 
know  he  was  in  the  street. 

There  were  nine  wounds  behind  on  the 
head  and  three  in  the  face.  The  witness, 
at  the  commencement  of  the  attack,  nei- 
ther heard  nor  saw  the  defendant,  nor 
did  he,  the  witness,  feel  the  blow  which 
produced  the  fall.  Besides,  there  was  a 
bruise  on  the  thigh  and  bruises  on  the  el- 
bows, which  the  witness  supposed  were 
caused  by  falling.  These  bruises  were 
black  and  blue.  The  cuts  on  the  face  the 
witness  thinks  he  received  from  the  lash 
of  the  whip,  when  he  was  in  the  middle 
of  the  street. 

Price.  Mr.  Coleman,  had  there  been 
any  quarrel  between  you,  or  had  there 
been  any  publication  in  your  paper  con- 
cerning Hagerman  within  a  week  previ- 
ous to  the  attack  ? 

By  his  honour  the  Mayor.  Mr.  Price, 
the  court  have  already  intimated  that  any 
testimony  concerning  any  publication 
could  not  be  received.  You  perceive 
that  this  question  would  open  to  the  coun- 
sel for  the  defendant  a  large  field  for  dis  - 
cussion. You  had,  therefore,  better  re- 
serve the  question  at  present. 

By  one  of  the  Jurors — (to  the  witness.) 
While  you  was  in  the  middle  of  the  street, 
was  you  beaten  with  the  lash-end  of  the 
whip  ? 

Anszver.  Yes  ;  but  I  think  that  the 
wounds  on  the  back  of  the  head  could 
not  have  been  produced  with  the  la^h-en.d 
of  the  whip. 
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Price.  ITnrc  you  the  hat  which  you 
frore  ;it  the  time  ? 

Ans  wer.  I  have.  (The  witness  here 
pro(!  ic<'il  a  hat  whir.h  was  nearly  new. 
with  a  lar«(e  incJeutation  on  the  ielt  hand 
side  of  the  crown,  hehind,  as  thouu;h  a 
heavy  blow  had  crumpled  it  inward><.) — 
The  witness  st.ited,  in  rel.ition  to  the  hat, 
that  it  was  of  the  American  manuf  ictory  ; 
and  that,  as  he  »inderstood,  a  hat  of  that 
description,  instead  of  beiii'4  broken  by  a 
heavy  blow,  like  one  of  a  forei'/n  manu- 
factory, would,  like  the  one  produced, 
give  and  not  break. 

On  his  cross-examination,  tlie  witness 
stated  that  his  mode  ol'  sv.tlkm'^  was  "gene- 
rally with  his  eyes  directed  to  the  pave- 
ment, hut  he  thinks  that  he  generally 
sees  three  yards  ahead  in  walkiriu;. 

Benjamin  Haij^ht,  on  bciuu:  -worn,  tes- 
tified, that,  on  the  afiernoon  of  the  atfray, 
he  was  in  a  i!:i'j;  with  another,  and  wlulc 
tiirnin;j;  from  Bro  idw  >y  to  *;o  down  -Mur- 
ray-street, he  c  ist  his  eyes  down  tli  it 
street,  and  s.iw,  nearly  opposite  to  the 
house  of  Dirck  Ten  Hroeck,  at  the  cor- 
ner of  Church  and  Murray  stieets,  one 
XTi  m  beating;  anotiier  who  appeared  to  the 
witness  to  be  down.  The  witness,  at 
first,  knew  neither  of  the  parties.  As  he 
approached,  he  perceived  one  was  Mr. 
Coleman,  who  rose  and  staggered  over  or 
inclined  towards  the  middle  of  the  street. 
Mr.  Hagerman,  who  was  at  some  short  dis- 
tance, came  up  and  beat  him  again.  He 
reeled  over  to  the  side  of  the  street  op- 
posite that  in  which  he  was  beaten  wliile 
down,  where  he  was  beaten  again  by  Mr. 
Hagerman,  who  then  \ei\  him  and  retreated 
a  few  steps,  when  he  returned  and  1  eat 
him  again,  and,  on  leaving  him,  and  after 
inflicting  the  last  blow,  said,  "  Take  that, 
you  damned  rascal,  for  publishing  lies 
about  me." 

The  witness  did  not  perceive  with 
which  end  of  the  whip  the  blows  were  in- 
flicted in  the  first  place  ;  but  in  the  mid- 
pie  of  the  street,  and  on  its  opposite  side, 
the  blows  were  given,  with  much  severi- 
ty, with  the  lash-end  of  the  whip. 

No  by-stander  interfered  to  interrupt 
Mr.  Hagerman.  At  each  of  these  several 
attacks,  there  was  a  complete  separation 
between  the  parties,  four  or  five  feet. 
Mr.  Coleman  acted  without  intelligence, ! 
n?  if  stunned,  and  made  no  r^^sistance. 


I  .AInnro  inquirr  d  of  tiie  witness  wiie- 
I  ther  he  suppom  d  that  Mr.  Hagerman  in- 
j  tended  to  mtirder  Mr.  Coleman. 
I  Griflin  objcrted  to  thi-  incjuiry,  because 
this  was  a  matter  of  inference  to  be  drawn 
!)y  the  jury  from  the  facts. 

The  Mayor  so  decided,  and  the  ques- 
tion was  waived. 

The  witness  further  stated  in  his  cross- 
examination,  that  he  did  not  interfere, 
I  because  he  did  not  con-^idcr  there  was  oc- 
ca'iioji  :  he  regarded  it  as  a  common 
h()r>ie-whif)ping,  except  the  blows  were 
indicted  with  much  severity.  Some  of 
these  were  struck  parallel  with  the 
ground,  and  some  vei  tiral  ;  and  the  prin- 
cipal part  were  over  the  head  and  shoul- 
ders. The  whip  was  a  blue  cowhide, 
and  appeared  to  be  of  an  ordinary  size. 
The  witness,  while  in  the  carriage,  did 
not  know  that  there  were  wounds  on  Mr. 
Coleman's  h«'ad. 

Cornelia  Ten  Broeck,  on  being  sworn, 
stated,  that  she  resided  at  the  corner  of 
Church  and  Murray  streets,  and  the  af- 
t<'rnoon  of  the  aflray  she  was  sitting  at 
the  east  window  of  her  house,  and  was 
roused  by  a  groan  from  the  street.  She 
went  to  the  window,  which  was  shut,  and 
saw  a  person  lying  on  the  pavement, 
whom  slie  afterwards  imderstood  to  be 
iMr.  Coleman,  the  crown  of  whose  liead 
was  cut  open.  Anotiier  person  was  beat- 
ing him.  Mr.  Coleman  appeared  to  be 
stunned,  and  turned  his  head  and  was  at- 
temptinu  to  rise — his  head  being  towards 
the  witness.  The  blood  was  droj»ping 
from  the  back  of  his  head  on  the  pave- 
ment, and  the  same  day  she  saw  marks 
of  the  s;ime  on  the  pavement  and  in  the 
area.  Tiie  blows  were  given  with  as 
much  force  as  they  could  be.  Mr.  Cole- 
man appeared  to  be  insensible  :  he  final- 
ly rose  and  staggered  into  the  middle  of 
the  street,  where  he  was  followed  and 
beaten  on  his  bare  head  the  whole  way 
by  Mr.  Hagerman,  with  as  much  force  as 
he  could  strike.  The  crown  of  Mr.  Cole- 
man's head  and  his  f  ice  were  bloody  when 
iie  rose,  and  3Ir.  Hagerman  must  have 
perceived  it.  Mr.  Coleman  made  no  re- 
sistance, being  unable.  The  witness 
could  not  state  how  many  blow  s  were  in- 
dicted on  Mr.  Coleman  while  on  the 
ground.  Being  much  agitated,  she  turn- 
ed her  head  from  the  window  and  looked 
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again,  and  the  blows  were  still  conti- 
nued. 

After  the  cross-examination  of  this  wit- 
ness, the  additional  matter  arising  from 
which  we  deem  not  material,  the  Mayor 
submitted  to  the  counsel  for  the  prosecu- 
tion, w^hether,  at  present,  a  farther  exa- 
mination of  witnesses  relative  to  the  same 
point  was  not  a  waste  of  time.  He  consi- 
dered the  case  as  it  stood,  clear  ;  but  it 
was  not  his  province  to  control. 

Price.  We  wish  to  examine  the  at- 
tending physicians,  to  ascertain  the  na- 
ture and  extent  of  the  injury. 

Dr.  John  Watts,  on  being  sworn,  sta- 
ted, that  early  in  April  last,  he  was  sent 
for  to  see  Mr.  Coleman,  and  found  him 
at  the  grocery  store  spoken  of  by  the 
other  witnesses.  There  were  several 
wounds  on  the  back  of  his  head,  one  of 
which  was  a  pretty  large  one.  The 
Scalp,  at  this  place,  was  completely  pen- 
etrated, and  the  wound  was  cut  to  the 
ecull.  Besides  this,  there  were  several 
other  minor  wounds,  and  some  bruises. 
He  had  bled  pretty  freely.  Dr.  Hosack 
soon  arrived,  and  by  reason  of  the  loss  of 
blood,  it  was  judged  adviseable  not  then  to 
take  more,  but  to  carrv  the  patient  home  ; 
where,  on  his  arriv^al,  sixteen  or  seven- 
teen ounces  of  blood  was  extracted.  He 
remained  two  or  three  days  in  bed,  ac- 
cording to  direction  from  the  witness, 
who  further  required  him  to  avoid  con- 
versation, and  not  to  receive  visiters. 
This  advice  and  direction  was  given,  by 
reason  of  the  peculiarity  of  hurts,  or  dis- 
orders, of  the  head. 

Griffin.  Dr.  Watts,  what  would  be  the 
probable  result  of  such  a  wound  on  the 
head  ? 

Witness.  Wounds  on  the  head  are  ex- 
tremel}'^  dangerous  ;  but,  1  should  think 
it  impossible  to  say  what  would  be  the 
result  of  such  a  wound,  in  such  a  place, 
without  medical  assistance. 

Griffin.    Is  not  a  blow  on  the  head, 
which   would   have   produced   such  a 
wound,  calculated  lo  produce  death  ? 
Ansicer.    This  would  depend  on  the 

.  instrument  used  :  if  stifl^ind  unyielding, 
it  might  have  produced  a  concussion  of 
the  brain  ;   but  if  elastic,  it  would  inflict 

!  only  a  flesh-wound.  The  result  of  my 
opinion,  at  the  time  of  the  examination, 

.  was,  and  I  still  think,  that  the  blow  by 


wiiich  the  principal  wound  was  inflicted, 
was  calculated  to  produce  death  ;  espe- 
cially from  the  delicate  state  of  the 
patient's  health.  There  were  several 
wounds  and  bruises  on  his  face,  one  be- 
ing on  his  nose,  and  the  other  on  his  lip, 
which  was  cut  entirely  through. 

The  witness  further  stated,  that  he 
was  unable  to  say  how  long  the  patient 
was  conflned  to  his  house  ;  but  the  phy- 
sicians did  not  consider  him  out  of  danger 
in  three  days.  There  was  a  spitting  of 
blood  ;  but  whether  from  the  wound  on 
the  lip,  or  from  the  lungs,  the  witness 
does  not  know.  But  he  judged  the  vio- 
lence suflicient  to  have  produced  a  spit- 
ting of  blood  from  the  lungs. 

At  the  time  of  the  flrst  examination  of 
the  principal  wound  on  the  back  of  the 
head,  the  witness  also  examined  the  hat, 
•tnd  found  the  place  of  its  indentation  cor- 
respond with  that  wound  ;  and  his  opin- 
ion at  the  time,  founded  on  such  exami- 
nation, was,  that  the  blows  on  the  back 
of  the  head  were  inflicted  with  a  club, 
or  a  cane,  or  the  butt  end  of  a  loaded 
whip.  The  witness  does  not  believe  that 
the  butt  end  of  a  cowskin  could  have  in- 
dieted  the  blow.  The  scalp,  or  even  the 
scull,  might  be  broken  by  a  blow  on  a  hat, 
which,  if  made  of  good  stufl",  might  re- 
main unbroken. 

Dr.  David  Ho^ack,  on  being  sworn, 
testifled  to  the  same  facts,  in  relation  to 
his  being  called  to  visit  Mr.  Coleman,  to  his 
condition  in  respect  to  the  injury,  and  to 
the  treatment  of  the  wounds  inflicted,  as 
were  stated  by  Dr.  Watts.  The  Avituess 
farther  swore,  that  he  has  been  the  fami- 
ly physician  of  3Ir.  Coleman  a  number  of 
years  ;  and  that,  although  his  appearance 
indicated  health,  yet,  he  is  a  man  of  a 
feeble  constitution,  and  subject  to  spitting 
blood.  On  examination,  Dr.  Watts  thought 
it  best  to  open  the  scalp  on  the  bruises 
on  the  head,  and  discharge  the  blood  ; 
but,  on  consideration,  that  course  was  not 
pursued. 

Powerful  depleting  remedies  were  ap- 
plied. The  witness  considered  the  wounds 
inflicted  calculated  to  produce  death,  es- 
pecially from  the  predisposition  of  the 
patient  ;  and  such  a  beating  might,  even 
in  a  healthy  person,  have  produced  death  ; 
but,  with  proper  medical  treatment  to- 
wards such  person,  the  witness  did  not 
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consider  it  probable  tliat  this  effect  would 
have  ensued.  He  coincided  in  opinion 
with  Dr.  Watts,  tliat  the  pririripal  wound 
could  not  have  been  inflicted  with  the 
butt  end  of  a  cowhide,  ijut  thinks  that  it 
must  have  been  done  with  a  heavier  in- 
strument. The  patient  was  confined  at 
home  ten  days. 

On  his  cross-examination,  the  witness 
further  testified,  tiiat  he  enjoined  his  pa- 
tient to  be  kept  quiet ;  and  that  he  could 
not  have  written  a  letter  on  the  lolIowinL: 
day,  as  the  witness  thinks  :  that  althoui^h, 
from  the  remedies  a|)pUed,  iMr.  Coleman 
liad  a  temporary  relief,yetthe  witnesscon- 
«idered  there  were  symptoms  of  dan«^er. 

Ihj  the  Court:  Might  not  the  smaller 
wounds  and  bruises  on  the  head,  have 
been  produced  from  blows  given  with  a 
cowskin  ? 

Answer.  I  thought  not  ;  and  that  is 
my  opinion  still.  From  the  size  ami  si- 
tuation of  the  wounds  and  bruises  on  the 
head,  I  believed  they  were  inflicted  with 
H  cane.  The  cut  on  the  lip,  1  believed 
to  have  been  made  w  ith  the  lash-end  of  a 
whip. 

Dr.  Watts,  on  being  again  called,  coin- 
cided with  Dr.  Hosack  in  the  opinion,  that 
the  wound  on  the  lip  was  inflicted  with  a 
whip,  and  not  with  a  blow  from  the  fist  : 
for  having  particularly  examined  the 
wound  with  the  view  of  forming  an  opi- 
nion, he  found  that  the  ».ut  was  clear  and 
not  bruised,  on  or  near  the  inside  of  tiie 
{ip,  next  the  teeth,  as  it  would  have  been 
liad  a  blow  from  the  list  have  produced 
ihe  wound. 

Here  the  prosecution  rested. 

Anthon  opened  the  defence  by  stating 
to  the  jury,  that,  instead  of  using  recri- 
minatory language  towards  the  prosecutor, 
the  defendant  would,  on  this  occasion,  ap- 
peal to  their  sound  judgment. 

By  his  plea,  the  defendant  admitted  a 
simple  assault  and  battery,  which  his 
counsel  were  not  prepared  to  justify. — 
The  only  question,  therefore,  for  the  de- 
termination of  the  jury  w^as,  Tjcheiher  here 
was  an  intent  to  murder.  Though  the 
court  had  very  properly  excluded  all  tes- 
timony in  relation  to  a  publication,  yet, 
sufficient  evidence  had  arisen  on  behalf 
of  the  prosecution  to  show  what  was  the 
motive  which  led  to  the  atta.  k.  The 
reason  was  disclosed  at  the  time  :  for, 


Recording  to  Haighfs  testimony,  the  de- 
fendant said,  at  the  time  of  the  «:ha.stise- 
ment,  "  Take  that  for  publiishing  lie^^ 
about  me." 

The  counsel  believed  that  even  with 
this  testimony,  the  defendant  might  safely 
appeal  to  the  jury  on  the  question  of  in- 
tent. He  would,  however,  produce  wit- 
nesses who  saw  the  aflray  from  the  com- 
mencement. He  would  show  conclusive- 
ly, that  he  came  up  at  the  distance  of  one 
hundred  and  fifty  feet  directly  in  front  of 
Mr.  Coleman,  struck  him  with  the  fist  in 
his  face,  and  he  then  sudderdy  fell  down 
and  struck  the  back  of  his  head  against  a 
railing  on  or  near  the  side-walk,  whi(  h 
fall  produced  the  injury  described  by  the 
witnesses.  He  rose,  and,  as  the  counsel 
was  instructed  to  say,  made  battle  with  Mr. 
Hagerman,  who  retreated  into  the  middle 
of  the  street;  and  blows,  from  a  small 
cownkin,  were  continued  and  repeated 
with  considerable  severity.  This  account 
of  the  transaction  the  counsel  believed 
the  jury  would  find  coincident  with  the 
relation  of  Mr.  Haight  aid  Mrs.  Ten 
Broeck  ;  and  the  circumstance  of  the 
blood  in  the  area  shows  thai,  the  wound 
was  inflicted  by  the  fall  against  the  railing. 

The  jury,  in  forming  a  conclusion  as  to 
the  intent,  were  to  judge  not  from  the 
probable  event,  but  from  pre-existent 
circumstances. 

Hagerman,  openly  and  in  front,  at- 
tacked the  prosecutor  in  the  public  street, 
in  the  middle  of  the  day,  and  with  a  small 
cowskin.  These  prominent  facts,  some 
of  which  were  about  to  be  established, 
the  counsel  hoped  would  be  kept  in  view 
by  the  jury,  in  determining  whether  the 
defendant  harboured  an  intent  to  commit 
murder.  He  admits  there  was  a  violent 
assault  and  battery,  but  denies  the  intent 
attempted  to  be  fastened  on  him  by  the 
prosecutor. 

Gilbert  Haviland,  on  being  sworn  as  a 
witness  on  behalf  of  the  defendant,  testi- 
fied in  substance  as  follows  : 

1  reside  in  this  city,  and  am  a  cartman. 
I  saw  the  afiray  spoken  of  by  the  other 
witnesses.  1  stood  on  my  cart  and  rode 
along  Church-street,  in  company  ^vith 
James  H.  Hawes,  who  was  on  his  cart  a 
short  distance  before  me,  and  just  as  I 
was  turning  round  the  corner  of  that 
street,  to  go  down  Murray-street,  towards 
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the  river,  on  turning  my  head  up  the 
street,  I  saw  Mr.  Hagerman  coming  down, 
and  as  he  got  ne;frly  opposite,  and  being 
in  front  of  3Ir.  Coleman,  he  said  something 
like,  "  You  damn'd  rascal,"  and  hit  Mr. 
Coleman,  with  the  fist,  on  the  right  side 
of  his  face',  who  immediately  fell  with  the 
back  of  his  head  against  the  railing.  His  hat 
flew  off  when  the  blow  was  given,  and  as 
he  rose,  Mr.  Hagerman  took  from  under 
his  coat  a  cowhide,  and  struck  him  a  num- 
ber of  blows  over  the  head  and  shoul- 
ders :  how  many  I  cannot  say. 
I  Mr.  Coleman  appeared  to  be  stunned 
with  the  fall,  and  appeared  like  a  drunken 
man,  and  my  first  impression  was  that  he 
:was  some  drunkard  who  deserved  a  whip- 
'ping  ;  and  this  was  the  reason  I  did  not 
interfere. 

After  Mr.  Coleman  rose  he  staggered 
i towards  the  defendant,  and  said  something 
which  I  did  not  hear  ;  to  which  Hager- 
man said,  What  is  that  you  say,  you 
damn'd  rascal  ?"  and  then  beat  him  again. 
'  Hagerman  struck  all  the  blows  with 
the  lash-end  of  the  whip,  at  a  distance, 
as  if  he  was  afraid  Mr.  Coleman  would 
take  hold  of  him.  I  saw  all  the  blows, 
and  none  were  struck  except  with  the 
fist,  the  hand,  and  t)'e  small  end  of  the 
whip. 

This  was  on  Saturday — and  on  the  next 
day  I  received  a  note  from  Mr.  Coleman, 
and,  in  consequence  thereof,  on  Monday 
I  called  on  him  and  found  him  sitting  in 
his  easy-chair,  and  he  appeared  to  be 
better.  He  asked  me  a  few  questions, 
and,  having  answered,  I  left  him. 

The  note  was  here  produced  and  read, 
and  was  to  the  following  efl'ect  : 

"  Sundaij  morning: 
"  Sir — You  would  confer  a  great  favour 
on  a  stranger,  by  calling  at  No.  30  Hud- 
son-street, with  your  friend  Hawes. 

Yours,  kc. 
*  (Signed)    WILLL4M  COLEMAN." 

•Dnhis  cross-examination,  conducted  by 
iffin,  this  witness  further  stated,  that 
previous  to  the  time  of  calling  on  3Ir.  Cole 
man,  neither  Mr.  Hagerman  nor  any  other 
person  had  called  on  him  on  the  subject 
of  his  knowledge  concerning  the  affray  ; 
but  the  next  week  the  defendant,  with 
two  other  persons,  did  call  on  the  witness, 
and  conversed  with  him,  touching  the  af- 
fair. 
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When  he  first  saw  Hagerman  coming 
down  Murray-street,  he  was  above  the 
livery  stable  of  John  Curtis,  which  is  on 
the  righthand  side  of  the  street  in  coming 
from  Broadway. 

The  witness,  at  the  time  the  attack 
commenced,  was  riding  very  slow  round 
the  corner  of  Church  and  Murray  streets, 
and  at  about  the  distance  of  sixty  or  se- 
venty feet  from  the  parties.  Hawes  was 
just  before  him,  to  whom  the  witness  ob- 
served, that  the  assailant  would  cut  out 
the  eyes  of  the  other. 

The  blow  with  the  fist,  which  felled 
Mr.  Coleman,  was  an  under  blow,  or  one 
in  an  horizontal  direction,  given  on  the 
right  side  of  the  face,  though  upwards  ; 
and  as  he  fell  suddenly  backwards,  he 
turned,  or  curled  round. 

The  witness  does  not  know  how  many 
blows  were  struck  with  the  whip. 

After  the  conclusion  of  the  cross-exa- 
mination, the  witness  said,  There  is 
one  circumstance  I  forgot  to  mention.  I 
was  mistaken  in  saying  that  before  I  went 
to  Mr.  Coleman,  no  person  had  called  on 
me,  on  the  subject  of  my  knowledge  con- 
cerning this  affair.  Shortly  after  the 
affray  took  place,  Mr.  Maxwell  came  to 
my  house  to  know  the  truth  of  the  mat- 
ter. 

James  H.  Hawes,  on  beiiig  sworn,  sta- 
ted, that  he  saw  a  part  of  the  affray.  As 
he  was  coming  round  Church,  into  Mur- 
ray street,  the  first  thing  he  saw  was  a 
man  falling  and  another  beating  him. — 
The  person  attacked,  fell  parti}"  with  his 
head  and  shoulders  against  the  railing  ; 
and  as  he  fell  doubled  up,  his  head  be- 
ing down  the  street.  The  assailant  struck 
with  no  other  weapon,  that  the  witness 
saw,  but  the  small  end  of  a  cowskin.  At 
the  time  the  witness  first  saw  the  affray, 
he  thought  the  one  attacked  was  some 
black  man.  In  five  or  six  days  after- 
wards the  witness  saw  Mr.  Coleman,  and 
conversed  with  him  on  the  subject. 

Francis  Alsfeldt,  a  German,  was  sworn 
as  a  witness,  and  Ephraim  Conrad  as  his 
interpreter.  The  witness  stated,  that 
Mr.  John  Huther  and  himself  were  com- 
ing up  Murra3'-street  from  the  river,  on 
the  leflhand  side  of  the  street,  and  saw 
a  man  on  the  pavement,  and  another 
beating  him  with  the  small  end  of  a  cow- 
skin.     The  witness  observed  the  person 
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who  lay  down,  rise  up  and  stagger  like 
a  drunkon  man  ;  and  tlie  witnoss  said 
to  Huther,  "  Sec,  there  is  a  drunken 
man  I" 

\Vhcn  the  witness  first  saw  the  one 
who  w;is  dDwn,  at  the  distance  of  tvvent} 
or  thirty  step??,  his  head  lay  against  tlie 
railing. 

The  witncFS  did  not  interfere,  becanse 
he  was  a  stranger,  and  did  not  know  the 
laws  of  the  place. 

Aiigu-.tus  Gumbold,  a  Frencljman,  who 
npoke  in  broken  Knglish,  on  being  sworn, 
stated,  that  his  hoiis<,'  is  the  next  door  to 
that  opposite  wliich  the  attack  conimen- 
':ed.  He  came  to  the  door,  and  saw  lla- 
germnn  heating  iMr.  Ctdcman,  who  was 
bloody,  with  the  small  end  of  a  cowskin. 
No  person  interfered  ;  and  the  rtMson 
the  witness  did  not,  was,  that  Hagcrm^jn 
did  not  appear  to  be  in  a  passion.  The 
witness,  however,  in  his  cross  examina- 
tion, explained  liiin<elf  on  this  point  b} 
saying,  that  he  did  i»ot  see  any  lUing  in  the 
conduct  of  the  ass.iilant  that  indicated  an 
intention  to  commit  murder. 

Dr.  Felix  Pascalis,  on  being  sworn, 
testified,  that  seven  or  eight  days  afler 
the  accident,  he  saw  Mr.  Coleman  at  his 
house,  in  bed,  and  lie  then  ajtpeared  to  be 
getting  better.  A  blow  on  the  head  may 
produce  a  fracture  of  the  scull,  a  com- 
pression or  a  concussion  of  the  brain,  and 
those  were  the  only  injuries  arising  from 
a  blow  on  that  ]):irt  of  the  body,  end.m- 
gering  life  ;  but  tiie  witness  could  not 
say,  that  a  blow  like  that  inflicted  on  the  I 
back  part  of  Mr.  Coleman's  head,  as  de- 
scribed by  tlie  other  witnesses,  was,  gene- 
rally speaking,  calculated  to  produce 
death. 

Dr.  Stephen  D.  Ceekman,  en  being 
sworn,  teslitied,  that  the  wound  on  the 
hp,  as  described  by  the  other  physicians, 
might  have  been  produced  by  a  blow 
<  from  the  list,  or  from  the  small  end  of  a 
*  whip  ;  but  both  of  the  witnesses,  last 
named,  on  their  cross-examination,  sta- 
ted, that  a  more  correct  opinion  could 
be  formed  concerning  the  kind  of  instru- 
iiient  by  which  a  wound  was  intlicted,  at 
its  inception,  than  at  any  subsequent  pe- 
riod.   Here  the  defendant  rested. 

William  Coleman,  on  being  again  call- 
ed, testified,  that  eight  days  alter  he  was 
hurt,  he  wrote  the  note  to  Haviland,  who 


called  at  the  house  of  the  witness,  and  in 
the  course  of  the  conversation,  said,  that 
llajjerman,  witfi  two  other  persons,  ha.! 
Ix  en  at  his  house  and  spent  an  evcniii 
and  that  Maxwell  had  also  been  there. 

Haviland,  during  this  conversation,  also 
<aid,  that  llagerman  struck  the  witness 
on  the  left  side  of  his  face,  who  imjuired 
of  him  how  it  was  possible  that  llagerman 
shouhl  sti  ike  on  the  leflhand  side  of  the 
fice  (tiiat  being  next  the  railing:)  in  such 
manner  as  to  have  brought  the  righthaiui 
side  of  the  back  of  the  head  against  the 
same  railing  /  To  this  inquiry,  he  gave 
little  answer.  The  witness  saw  the  po- 
lice ma<j;ist rates  on  the  subject,  on  Satur- 
day rrext  after  the  attack.  He  has  heard 
tiiat  the  character  of  Haviland  is  bad. — 
J'he  witness  Uha  brought  a  civil  action 
against  the  defendant. 

Fricr^  (to  the  witness.)  Do  you  think 
it  possible  that  the  defendant  could  have 
come  in  front  and  struck  you,  without 
\our  perceiving  him  ? 

Ans-^tr.  1  do  not  think  it  possible  ; 
for  there  was  no  mark  of  a  bhiw  on  the  face. 

David  Rogers,  Balthazar  P.  Melick, 
^(Igar  Lang,  John  V  an  Bussum  and  Simon 
Jiartyne,  on  being  successively  sworn, 
concurred  in  stating  the  general  charac- 
ter of  Gilbert  Haviland,  for  truth  and  ve- 
racity, bad.  The  first-named  gentleman 
!iad  known  him  ten  or  fifteen  years  ;  and  it 
appeared,  he  had  for  several  years  been 
euijaged  in  business,  in  his  line,  for  the 
firm  of  Melick  and  Rogers,  who,  by  rea- 
I  son  of  some  particular  conduct  on  his 
part,  an  account  of  which  the  court  ex- 
cluded, discharged  him  from  their  em- 
ploy. It  further  appeared  by  the 
I  cross-examination  of  Van  Bussum  and 
xMartyne,  that  there  had  been  some  dif- 
ference between  Haviland  and  them- 
selves. 

Dr.  Hosack,  on  being  again  called,  sta- 
ted, that  he  did  not  think  that  any  blow 
given  in  Mr.  Coleman's  face,  which  pro- 
duced the  wounds  there,  could 
brought  him  to  the  ground  ;  tor  th^^ 
was  no  mark  of  a  fist  on  his  iace  ;  nor 
does  the  witness  believe  that  the  principal 
wound  on  the  head  was  the  result  of  a 
fall,  but,  evidently,  of  a  blow.  He  ex- 
miined  the  wounds  and  bruises  on  the 
head,  with  the  view  of  ascertaining  how 
they  were  inflicted,  and  found  the  prin- 
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cipal  one  of  a  longitudinal  form,  which 
he  does  not  think  could  have  been  pro- 
duced by  a  stone. 

He  had  also  examined  the  railing  spo- 
ken of.  and  does  not  think  it  possible  that 
the  wound  on  the  head  could  have  been 
occasioned  by  falling  thereon  ;  nor  does 
he  recollect  whether  their  sharp  edges 
were  opposite  the  street. 

Dr.  Watts,  on  being  again  called,  coin- 
cided with  the  last-named  witness,  in  the 
.opinion  that  the  wound  was  not  occasion- 
ed by  falling  against  the  railing.  The 
reasons  given  by  the  witness  for  this 
opinion  were, — 1.  That  had  Mr.  Coleman 
fnWen  against  the  railing  with  sufficient 
force  to  have  produced  the  wound,  the 
additional  violence  which  the  head  must 
have  sustained  when  it  struck  the  pave- 
ment, must  have  been  much  greater  than  j 
it  actually  was.  2.  The  principal  w^ound  i 
w\is  too  near  the  top  of  the  head  to  be 
produced  by  falling  backwards  against  the 
railing  ;  that  is,  he  must  have  fallen  in  a 
measure  head  foremost  to  have  produced 
such  a  wound. 

Dr.  John  W.  Francis,  the  professor  of 
medical  jurisprudence  in  the  university  of 
New- York,  on  being  sworn,  stated,  that  he 
saw  Mr.  Coleman,  and  examined  his 
wounds,  on  the  Monday  evening  after  the 
attack ;  and  believes  them  calculated  to  en- 
danger life.  There  were  tivf  or  six  ridges 
on  the  back  of  the  head,  running  in  a 
longitudinal  direction,  parallel  with  each 
other,  and  the  principal  wound  extend- 
ed to  the  skull  bone. — No  mark  of  a  fist 
was  perceptible  on  the  face.  The  wit- 
ness did  not  believe  that  the  wounds 
could  have  been  caused  by  a  fall  ;  and, 
having  since  examined  the  railings,  he 
does  not  think  they  could  have  produced 
the  effect  which  appeared  on  the  head, 
though  the  large  wound  might  have  been 
produced  by  a  fall  against  the  railings. 

Dr.  Hosack,  on  being  again  called,  sta- 
ted, that  he  had  examined  the  railings, 
and  found  them  too  old  and  decayed  to  have 
occasioned  the  wound  :  besides,  in  addi- 
tion to  the  principal  wound,  the  bruise:^ 
were  too  numerous,  and  in  such  situations 
on  the  head  thai  they  could  not  have 
been  occasioned  by  the  fall.* 


*  That  the  reader  may  the  better  understand  the 
position  and  relative  situation  of  several  objects  to 
VOL.  III. 


Joseph  Desnoues,  on  being  sworn,  stated, 
that  a  short  time  before  the  attack,  from 
die  window  of  his  office,  No.  7  Murray- 


which  the  testimony  in  this  case  relates,  we  think 
it  proper  to  explain  from  an  actual  view  which  we 
have  taken. 

Murra}'-street  runs  out  of  Broadway  to  the 
North  river,  and  the  righthand  side  of  the  sti'eet, 
in  proceeding  towards  the  river,  is  nearly  on  a 
ransje  u  itli  the  front  of  the  City-Hall.  It  is  inter- 
sected at  right  angles  by  Church-street ;  in  pro- 
ceeding dovv'u  which,  from  the  eastward,  on  tlie 
righthand  side,  and  on  the  corner  of  Church  and 
Murray  streets,  stands  tlie  grocery  store  of  Stew- 
j  art,  into  which  Mr.  Coleman  was  carried.  Di- 
I  rectly  opposite  the  store,  on  the  lefihand  side  of 
Church-street,  and  at  the  corner  of  Church  and 
Murray,  is  the  house  of  Dirck  Ten  Broeck,  Esq, 
a  brickbfiilding,  about  forty  feet  on  Murray-street, 
on  the  side  of  which,  fronting  the  same  street,  is 
an  enclosure,  or  area,  about  five  feet  wide,  ex- 
tending from  about  six  feet  from  the  corner  of 
those  two  streets,  about  twenty-eight  feet  along 
the  side-walk,  which,  from  the  railings  of  this  en- 
closure to  the  curb-stone,  is  about  ten  feet  in 
width,  and  paved  with  smooth,  tiat  stones.  The 
ground  floor  of  this  area  is  about  three  feet  below 
the  surface  of  the  adjacent  pavement. 

The  railing  spoken  of  by  the  witnesses,  con- 
sists,— 1.  Of  a  sill  or  foundation  of  wood,  resting 
on  the  wall  adjacent  to  the  pavement,  sloping 
therefrom  and  projecting  or  extending,  perhaps, 
six  inches  fi  om  the  small  part  of  the  railing  here- 
after  described,  and  being,  in  tije  pait  where  Mr. 
Coleman  fell,  about  the  same  height  above  the 
surface  of  the  pavement.  'L\is  sill,  in  that  pai't, 
is  in  ratlicr  a  decayed  state.  2.  Into  the  sill  are 
insertetl,  or  mortis'ed,  pei^iendicularly,  at  about  six 
inches  from  each  other,  square  pieces  of  pine  or 
white  cedar  wood,  about  three  and  a  half  feet  in 
height  trom  the  pavement.  These  are  about  an 
inch  and  a  quarter  square,  and  inserted  in  the  sill 
in  such  manner  that  one  of  each  their  corners  is 
directly  opposite  the  pavement.  These  railings  mn 
upwards  tliroiigh  two  tlat  pieces  of  pine,  also  pro- 
jecting outwards  a  few  inches,  being  about  eighteen 
inches  apart.  The  heads  of  the  railings  are  pared 
oir  rounding,  presenting,  nevertheiess,  their  shaip 
edges  towards  the  street,  but  ending  in  rather  a 
blunt  point.  3.  Into  tJie  'i>ill  are  also  mortised 
pieces  of  some  liard  limber,  five  or  six  inches 
square  ;.  the  sides  of  which  are  parallel  with  the 
street,  but  extend  outwardly  beyond  the  small 
railings,  in  such  manner  that  their  sharp  edges 
might  intercept  any  object  which  fell  obliquely 
against  the  railings.  These  large  squared  pieces  of 
timber  run  upwards  above  the  top  of  the  small 
railings,  perhaps  eight  inch.es,  being  turned  off  en- 
tire lyronn  din  <:  at  the  top.  But  below  the  turned 
])art,  and  oj)posite  the  top  of  the  small  railings, 
there  are,  on  each  of  the  large  squared  railings,  two 
sharp  triangular  })oints,  next  to  tiie  street,  formed 
by  tlie  square  indentation  made  to  form  the  base 
of  the  turned  par  abo\  e  described.  Near  the 
place  where  the  a'lair  occurrea,  there  are  three  of 
these  large  sijuared  perpendicular  pieces,  within 
about  three  iV.et  o  jcacii  other. 
II 


82 


THE  NEW-VORK 


street,  he  observed  Mr.  Haj^erman  going: 
down  from  Broadway,  on  tlie  righthaml 
»ide  of  the  s>trcet. 

He  stopped  a  few  minuter^  and  talked 
tvitli  a  }'Ouiig  gentleman  behind  a  carria<;e 
which  stood  below  Curtis'  livery  sUible. 
After  the  allray,  the  witness  heard  Mr. 
Hagerman  say,  "This  ia  the  way  I  chas- 
tise editors." 

John  Hiithcr,  on  beins;  sworn,  stited, 
that,  on  the  afternoon  of  the  attack,  he 
was  coming  u))  Miii  ray-street,  in  compa- 
ny with  Francis  Alsfeldt,  before  sworn, 
who  said  to  hini,  "  See,  there  is  a  drunk- 
en man."  When  .''•Ir.  Coleman  rose,  Mr. 
Ha;^erman  beat  him  witli  the  cow-hide ; 
and,  when  in  the  middle  of  the  street,  he 
returned  a  second  time  and  beat  him,  say- 
ing, "  That  is  for  putting  nie  iu  the  pa- 
pers." 

Price.  We  think  proper,  on  the  part 
of  the  prosecution,  to  ofi'er  the  delend- 
ant,  if  he  will  produc<j,  from  the  columns 
of  the  Evcninif  Po^t,  the  publication  al- 
leged by  him  to  be  the  occasion  of  the  at- 
tack, to  prove  every  v.ord  strictly  true, 
or  abandon  the  prosecution. 

Bij  the  AJayor.  :Mr.  Frice,  my  impres- 
sion on  this  subject,  which  was  intimated 
in  an  early  stage  of  this  cause,  is,  that 
this  testimony  cannot  properly  be  recei- 
ved. I'he  question  came  np,  recently, 
before  Judge  Patterson,  in  a  trial  bel'ore 
the  circuit  court  of  the  United  States  ; 
and  he  decided  that  ^uch  testimony  was 
improper.  For  myself,  I  do  not  feel  dis- 
posed to  travel  one  step  beyond  this  af- 

Here  the  prosecution  av;ain  rested. 

Dr.  William  J.  M'Neven ,  on  being  sworn 
as  a  witness  for  the  defendnnt,  testihed, 
tbat  he  had  seen. the  railings  :  their  sharp 
edges  were  towards  the  street,  and  he 
believes  they  were  strong  enough  to  oc- 
casion the  injury  sustained. 

Dr.  John  Nelson,  on  being  sworn  as  a 
witness  on  the  same  side,  testitied,  that 
he  had  just  returned  from  examining  the 
railings,  which  he  believed  strong  enough 
to  kill  a  man,  should  the  bark  part  of  his 
head  strike  with  suihcient  force  against 
them. 

The  witness  had  recently  examined 
the  scar  where  the  principal  wound  was 
inflicted,  and  gave  it  as  his  opinion  that 
this  wound  was  too  high  on  the  head  to 


I  have  been  occasioned  by-  a  Tall  against 
those  railings,  unless  the  head,  liy  thd 
Mow  on  the  lace,  had  beea  knocked  up- 
i  wards. 

I:  It  was  further  the  opinion  of  this  wit- 
ji  ness,  that  a  doctor  who  had  examined  a 
wound  in  its  recent  state,  was  far  more 
competent  to  form  a  correct  judgment  re- 
lative to  the  weapon  with  which  the 
wound  was  inflicted,  than  one  who  saw  it 
afteruards,  or  at  a  period  when  its  scar 
only  was  left.  He  further  testified,  in 
geneial  terms,  that  it  was  difhcult  to  ac- 
count for  this  principal  wound  on  the 
head,  on  the  snpj)osition  that  Mr.  Cole- 
man was  struck  in  the  face  and  knocked 
down. 

Nathaniel  ^V^  Strong,  Abraham  iSta-iz, 
Isaac  Kip,  Joseph  F.  Simpson,  Benjamin 
Stagg,  VVilliam  Stone,  Jacob  Hays,  John 
James,  Alexander  Denister,  John  Mur- 
phy, William  Dodge,  William  H.  Ireland, 
John  Cornell,  a  marshal,  and  Benjamin 
Ferris,  the  clerk  of  the  mayor's  court,  on 
being  successively  (except  as  related 
hereafter)  sworn  as  witnesses  for  the  de- 
fendant, severally  testified  to  the  general 
good  character  of  Gilbert  Haviland. 

The  principal  part  of  these  witnesses 
had  known  him  from  ten  to  twenty  years  ; 
and  many  of  them  stated,  that  they  would 
place  as  full  reliance  on  his 'testimony, 
in  a  court  of  justice,  as  on  that  of  any 
other  man  in  society. 

However,  immediately  after  Simpson, 
above  named,  was  examined,  Haviland, 
on  being  again  called  on  behalf  of  the  de- 
fendant, further  testified,  that  in  th-e  con- 
versation which  he  had  with  3Ir.  Cole- 
man at  his  house,  the  witness  told  him, 
expressly,  that  the  blow  which  felled 
hini  was  given  on  the  right  side  of  his  face. 
To  this  Mr.  Coleman  said,  "  Recollect 
yourself — you  are  wrong  ;"  aud  he  tried 
to  convince  the  w  itness  that  it  was  not  aa 
he  had  related.  During  the  conference, 
Mr.  Coleman  claimed  relationship  with 
the  witness,  alleging  thr  t  his  (Coleman's) 
wife,  whose  maiden  name  wa*  Haviland, 
was  a  cousin  of  the  witness.  Some  things 
v.'hich  took  place  ai  the  time  of  the  affray, 
Mr.  Coleman  related,  and  others  he  said 
he  did  not  remember. 

With  regard  to  David  Rogers,  above 
Dfjmed  as  a  witness,  Haviland  stated,  that 
the  ground  of  their  difference  was  of  a 
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political  nature  ;  for  that  Rogers  informed 
him  that  unless  he  voted  the  federal 
ticket,  he  should  never  ride  another,  load 
for  him. 

Also,  immediately  after  the  examina- 
tion of  William  H.  Ireland,  above  named, 
Henry  Myers  and  James  Gray,  witnesses 
on  behalf  of  the  prosecution,  were  sworn, 
and  testified  as^ainst  the  general  good  cha- 
racter of  Haviland  for  truth  and  veracity. 

After  Ferris,  above  named,  had  been 
examined  as  a  witness,  the  counsel  for 
the  prosecution  believins:  the  testimony 
to  be  closed,  Griffin  directed  the  atten- 
tion of  tiie  opposite  counsel  to  a  princi- 
ple of  law  on  which  the  prosecution  re- 
lied, as  laid  down  by  his  honour  the  late 
mayor  of  this  city,  in  the  case  of  Henry 
O'Blenis,  tried  in  this  court  in  the  term 
of  July,  1816.— (1  Vol.  of  the  City- 
Hall  Recorder,  p.  117.) 

The  principle  was,  that  where,  in  an 
affray,  the  instrument  or  means  emplo}- 
ed  by  the  wrong  doer  were  calculated  to 
produce  death,  and  where,  had  it  ensued, 
such  killing  would  have  been  murder, — 
there  the  jury  may  presume  or  infer  an 
intent  to  kill,  though  express  malice  be 
not  shown. 

The  mayor  said  there  was  no  doubt 
but  that  this  was  the  law,  and  reqn.csted 
the  counsel  to  read  the  case. 

The  facts  in  that  case  were  brieily 
these  : 

O'Blenis,  the  prisoner,  commenced  a 
quarrel  with,  and  struck  Clement  Haines, 
who,  in  the  act  of  defending  himself, 
knocked  the  prisoner  down.  Recover- 
ing, he  procured  a  part  of  a  board  with 
w!)ich  he  commenced  another  attack  on 
Hiiines,  who  wrested  it  awav,  and  again 
Threw  him  down.  He  rose,  retreated  a 
few  steps,  stripped  himself,  came  at  the 
prosecutor  and  made  a  pass  at  him  with 
a  knife,  and  stabbed  him. 

Price,  for  the  prisoner,  contended, 
that  there  was  no  proof  of  a  felonious  in- 
tent ;  but  the  late  mayor,  in  lii's  charge  to 
the  jury,  laid  down  the  principle,  that 
where  a  man  who  is  a  wrong  doer  from 
the  commencement  makes  us^e  of  a  knife 
or  other  dangerous  weapon  in  inflicting  a 
wound,  and  where  if  death  ensued  it 
would  be  murder,  either  under  the  sta- 
tute of  stabbing  or  at  common  law,  the 
jurv  might  presume  an  intent  to  kill, 


though  no  express  proof  of  that  intent 
was  produced. 

The  Prisoner  was  convicted  and  im- 
prisoned. 

Abraham  W.  Groesbeck,  a  witness  oa 
behalf  of  the  defendant,  on  being  swora," 
testified,  that  he  was  going  down  Mur- 
ray-street, and,  at  about  the  distance  of 
one  hundred  feet,  saw  the  commence- 
ment of  the  aiiVay.  in  the  first  place,  Mr. 
Hagerman  came  up  directly  in  front  of 
Mr.  Coleman,  and  struck  him  with  the 
fist  in  his  face,  and  knocked  him  down.-— 
He  reeled  and  fell  backwards  with  his 
head  against  the  railing.  The  defendant 
then  drew  from  under  his  coat  a  common 
cowskin,  and  struck  Mr.  Coleman  eight 
or  ten  blows  with  the  lash  end  of  the 
whip.  He  stopped  beating  him,  and  Mr» 
Coleman  rose  and  stood  with  his  back 
against  the  railing,  when  the  defendant 
beat  him  again.  From  this  place  he  went 
towards  the  defendant  into  the  middle  of 
the  street,  and,  while  standing  there,  the 
defendant  attacked  him  again.  Mr.  Cole- 
man, in  a  stupified  manner,  said,  "  Why, 
why,  whnt  have  1  done  ?"  or  something 
to  that  purpose  ;  to  which  Mr.  Hagermaa 
said,  "  I  will  learn  you  to  slander  me  in 
the  public  papers."  Mr.  Coleman  then 
uttered  some  inarticulate  sounds  like 
"  Oh  1  Ho  1  Oh  !  and  appeared  stu- 
pified. During  this  time  the  defendant 
was  striking  him  \vi^  the  Avhip. 

Witness  cross  examined  hy  GrifEin  : 

(^ueation.  Had  you  seen  Hagerman 
before  this  attack  on  that  day  ? 

Ansv-er.  That  question  1  don't  wish 
to  answer. 

By  the  Mayor.  I  think  you  are  bound 
to  answer  that  question  :  it  is  not  im- 
proper. 

Witness.  I  did  see  Mr.  Hngerman  be- 
fore the  affray,  and  on  the  same  day. 

Qitestion.  Had  you  any  conversation 
with  him  concerning  the  attack  on  3Ir* 
Coleman  before  it  was  made  ? 

Ansrver,  I  don't  think  proper  to  an- 
swer that  question. 

By  the  Mayor.  Mr.  Groesbeck,  yon 
must  answer,  or  suffer  the  consequence. 
The  court  will  take  care  that  no  improper 
questions  are  put  by  the  counsel. 

Witness.  (After  some  hesitation.)  I 
think  that  an  answer  to  this  question  will 
have  a  tendency  of  criminating  myseJf. 
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The  court  liereiipon  iii.Ntrurtcd  wit- 
ness that  no  such  ellect  could  iollow,  and 
directed  him  to  proceed. 

He  then  stated,  that  he  liad  a  conver- 
sation with  Mr.  Hae;crman  two  or  three 
days  hefore  the  alVray,  and  he  said  that 
he  intended  to  chastise  and  dis<^race  Air. 
Culenian.  The  occurrence  took  ydace 
at  ahout  five  o'clock  in  the  afternoon  ; 
about  a  half  hour  before  whirh  time, 
the  witness,  at  his  store,  saw  Mr.  Ha- 
«;erman,  wlio  from  that  place  went 
down  Murray -street. 

Question.  Did  you  accompany  Hai2;er- 
man  from  your  store  into  Murray -street  ? 

Answer.    I  went  down  Murray-street. 

Questiftn.  Wljy,  at  that  time,  did  30U 
go  down  Murray -street  ? 

By  the  Court.  We  think  tliat  the  wit- 
ness may  refuse  to  answer  that  (piestion. 
Whether  so  desii^ned  or  not,  an  answer 
may  clearly  have  a  tendency  of  crimina- 
tinj^  himself 

Question.  ^Vhy  did  you  go  dov»n  .^lur- 
ray-street  ? 

By  the  Court,  (to  thp  witness.)  You 
may  either  answer  th.it  question,  or  re- 
fuse to  answer  it,  as  you  think  proper. 

Witness.    I  shall  decline  answering. 

Question.  Did  you  see  Hagerman 
standing  behind  the  carriage,  previous  to 
the  attack  ? 

Ansuer.  I  did  so  :  tl  8  carriage  stood 
about  one  hundred  feet  from  Broadway, 
and  the  defendant  went  behind  the  car- 
riage to  let  Coleman  come  up  Murray - 
street. 

The  witness  further  testified,  that  3Ir. 
Coleman  came  up  Murray-street  towards 
Broadway,  until  he  came  opposite  Dr. 
Mason's  church,  when  the  defendant 
went  behind  the  carriage,  and  that  Mr. 
Coleman  was  below  Church-street  when 
the  defendant  went  from  behind  the  car- 
riage to  meet  him. 

He  was  struck  in  the  lace  by  Mr.  Ha- 
german,  but  on  which  side  the  witness 
could  not  state,  as  he  was  at  that  time  at 
too  great  a  distance. 

For  two  or  three  days  before  the  at- 
tack, Mr.  Hagerman  was  searching  for  Mr. 
Coleman,  for  the  purpose  of  chastising 
him.  At  the  time  of  the  attack,  Mr.  Ha- 
german had  nothing,  to  the  knowledge  of 
the  witness,  about  him  except  a  common 
cowskin  ;  and  the  witness  has  no  reason 


to  believe  otherwise.  He  saw  the  whole 
allair  from  its  commencement  until  its 
termination.  I'revious  to  the  attack,  and 
while  in  Murray-street,  he  did  not  see 
Mr.  Hagerman  stoop  down. 

Kphraim  Conrad,  on  being  sworn  as 
a  witness,  testified,  that  he  was  one  of 
the  grand  jurors  in  this  court  in  A|)ril 
hist,  and  with  others  of  that  body,  waited 
on  Mr.  Colenum  at  his  house  ;  who,  on 
being  asked  by  the  jurors  what  re:LSon  ho 
had  for  believing  Mr.  Hagerman  intended 
to  kill  him,  answeretl,  that  Mr.  Hager- 
man came  up  to  him  the  second  time  ; 
this  being  the  only  reason  given. 

Here  the  testimony  on  both  sides  closed. 
The  cause  was  summed  up  by  Van 
Wyck  and  Bogardus  on  the  part  of  the 
defendant,  and  by  Price  and  Grilhn  on 
behalf  of  the  prosecution. 

It  WiLs  contended,  principally,  by  the 
counsel  for  the  defendant,  that  it  did  not 
follow,  that  because,  in  this  case,  had 
death  ensued,  the  killing  would  have 
been  murder,  that,  therefore,  a  pre- 
sumption of  an  intent  to  commit  murder 
could  be  legally  raised.  The  first-named 
counsel,  on  this  point,  instanced  the  case 
of  a  riot,  in  which  several  might  be 
engaged,  and  death  to  one  or  more  per- 
sons might  be  the  result  :  though  this 
might  be  murder,  inasmuch  as  the  perpe- 
trators were  engaged  unlawfully,  yet,  if 
death  did  not  ensue,  no  intent  to  kill 
could  be  inferred.  In  addition  to  the 
fact,  that  the  perpetrator  is  a  wrong 
doer,  or  that  he  is  engaged  in  an  unlaw- 
ful act  or  business  at  the  time  of  the  kill- 
ing, it  must  be  further  shown,  that  he 
either  used  a  dangerous  or  unlawful  in- 
strument, or  employed  means  necessari- 
!  ly  calculated  to  produce  death.  Such 
!  was  tlie  meaning  and  spirit  of  the  case 
i  relied  on  by  the  counsel  for  the  prosecu- 
tion. There  the  instrument  was  a  knife  * 
here  a  common  cowskin. 

That  Mr.  Hagerman  attacked  from  be- 
hind, with  an  unlawful  weapon,  as  was 
stated  in  the  opening,  is  not  shown  by  a 
single  witness,  and  is  expressly  disproved 
by  the  testimony  on  his  behalf  Upon  those 
grounds,  pubhc  opinion  had  been  formed, 
and  public  prejudices  excited  by  pubbc 
statements  from  a  press  conducted  by  the 
prosecutor  himself.  But  on  this  occasion, 
those  grounds  had  utterly  failed  ;  and  the 
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jury  were  to  judge  of  the  intent,  and  of 
that  only,  from  the  facts  before  them. 

The  counsel  strenuously  contended, 
that  from  those  facts,  in  connexion  with 
the  time  and  manner  of  the  attack,  an  in- 
tent to  kill  could  not,  rationally,  be 
drawn  by  the  jury  ;  and  on  this  branch  of 
the  subject  the  counsel  argued  from,  and 
enlarged  on,  the  prominent  grounds  as- 
sumed by  Anthon  in  opening  the  defence  ; 
and  which  he  requested  the  jury  to  bear 
in  their  minds  throughout  the  trial,  as 
above  stated. 

Had  the  defendant  harboured  a  design 
to  kill,  he  would  have  attacked  in  secret, 
and  with  a  deadly  weapon,  and  not  in  the 
streets  of  a  populous  city,  in  the  middle 
of  the  day,  and  with  an  ordinary  cowskin. 
Or,  if  even  that  design  had  arisen  in  his 
mind  at  the  time  of  the  affray,  having  his 
adversary  in  his  power,  he  would  have 
jumped  upon  him,  and,  at  least,  have 
endeavoured  to  consummate  his  intent. 
But  he  intlicted  a  chastisement,  severe  it 
is  true,  with  aa  instrument  not  unlawful, 
and  then,  voluntarily,  left  the  prosecu- 
tor. 

It  was  contended  by  the  counsel  on  be- 
half of  the  prosecutir.n,  that  the  facts  in 
the  case  would  fully  justify  the  inference 
that  the  defendant  intended  to  kill. — 
Though  it  had  not  been  directly  proved 
that  he  attacked  the  prosecutor  from  be- 
hind, and  with  a  deadly  weapon,  yet  the 
facts  and  circumstances,  produced  on  be 
half  of  the  prosecution,  fully  justified  the 
conclusion  :  and  even  admitting  that  the 
commencement  of  the  attack  was  in  the 
mode  described  by  the  opposite  counsel, 
still,  the  inhumanity  of  the  defendant,  du- 
ring the  attack,  was  sufficient  to  fasten  on 
him  the  intention  to  kill.  Whether  he 
made  use  of  an  unlarsoful  'weapon  was 
wholly  immaterial,  provided  that  the 
means  employed  were  calculated  to  endan- 
ger life. 

The  principal  circumstances  in  this 
case,  as  affording  evidence  of  this  inten- 
tion, the  counsel  classed  under  four  dis- 
tinct heads : 

1.  The  design  of  the  attack  was  pre- 
meditated several  days  before  it  occurred. 

2.  There  was  a  disparity  in  age  be- 
tween Mr.  Coleman  and  the  defendant. 
The  former  was  weak  and  feeble  ;  the 
latter  young  and  athletic. 


3.  The  lying  in  wait  for  his  adversary, 
and, 

4.  The  attack  from  behind. 

On  these  several  topics  the  senior 
counsel  for  the  prosecution  expatiated  at 
considerable  length  and  with  severe  ani- 
madversions. 

The  mayor,  in  his  charge  to  the  jury, 
stated  to  them,  that  whatever  may  have 
been  the  excitement  of  the  parties  imme- 
diately interested  in  this  cause,  or  of  the 
numerous  auditors  who  had  crowded  the 
court  room  during  the  trial,  he  trusted,* 
that  the  court  and  jury  would  be  able  to 
discharge  the  duties  of  their  respective 
stations  free  from  any  prejudices,  partial- 
ity or  bias.  He  felt  a  confidence  that  the 
jurors  would  not  be  influenced  in  their 
determination  by  any  extraneous  matters. 

It  would  be  the  duty  of  the  jury  to  lay 
the  publication,  stated  by  the  counsel  as 
having  given  rise  to  this  controversy,  en- 
tirely out  of  view. 

The  counsel  for  the  prosecution  had 
placed  this  case  on  a  wrong  ground. — 
They  had  treated  it  as  though  a  personal 
wrong,  to  an  individual,  was  to  be  re- 
dressed ;  but  the  jury  would  bear  in 
mind,  that  this  court  is  not  constituted 
for  the  purpose  of  remunerating  for  any 
injury  a  witness  may  have  sustained. — 
Here,  the  redress  of  public  wrongs  is  the 
only  legitimate  object  on  behalf  of  the 
prosecution. 

The  defendant  is  indicted  for  a  simple 
assault  and  battery,  and  is  charged  in  the 
two  last  counts  of  the  indictment,  with 
the  same  offence,  coupled  with  an  intent 
to  commit  murder. 

The  assault  and  battery  is  admitted  ; 
and  the  principal  question  in  the  case  for 
the  jury  to  determine  is,  whether  he  in- 
tended to  commit  murder. 

There  are  two  species  of  intent  recog- 
nised bj/  the  law,  as  applicable  to  this 
case  : 

1.  The  intent  may  be  premeditated  or 
actual,  as  in  a  case  where  threats  or  me- 
naces are  u£ed  previous  to  the  commis- 
sion of  an  ofl'ence. 

2.  There  may  be  a  constructive  or 
presumptive  intent ;  as,  where  the  evi- 
dence of  an  actual  intent  is  w  anting,  but 
some  means  are  employed  in  the  com- 
mission of  an  offence  from  which  the  in- 
tent may  be  rationally  drawn.    Thi?  kind 
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of  intent  is  ;ilw;»v&  a  inaLici  ui  inference  i 
for  the  jury.  I 

In  this  case,  there  is  no  c\  idcnce  of  a  j 
premeditated  intent  to  commit  murder  ;  I 
Hnd  if  we  are  to  rely  on  the  testimony  of ; 
Mr.  Groesbeck,  as  evidence  of  an  actual  : 
ii»tent,  the  contrary  appears  ;  for  it  is  | 
cx[)ressly  proved  by  that  witness,  tl»at 
the  defendant  dechired  that  his  desiirn  | 
was  that  of  cliastising  and  disgracing  the  ! 
prosecutor.  j 

Independent  of  this^testimony,  wliich  I 
is  positive,  there  is  not  only  the  want  of' 
evidence  of  a  premeditated  desii^n  to  kill,  j 
but  there  are  other  important  features  or  J 
rircumstances  in  the  c.ise,  which  go  far 
in  evinrini;;  that  the  defendant  did  not  har- 
bour this  desi;^n  previous  to  this  attack,  j 
He  armed  himself  with  a  common  cow- 
skin,  and  made  the  attack  in  the  day  time  I 
in  one  of  the  streets  of  our  city.  | 

In  the  opinion  of  the  court,  should  the  | 
Terdict  in  tl.is  case  <lepend  on  the  actual 
intent,  the  jury  could  not  riglitfully  find 
the  defendant  guilty. 

But,  as  the  court  has  already  stated, 
there  is,  in  the  law,  a  constructive  in- 
tent to  be  inferred  by  the  jury  from  the 
facts  and  circumstances  in  the  case  :  As, 
where  a  man,  in  an  attack,  makes  use  of 
means  which,  in  ail  human  probability, 
might  have  produced  death, — where  he 
arms  himself  with  a  pistoi,  a  sword  or  a 
knife,  and  commences  an  attack  and  intlicts  | 
a  wound  calculated  to  endanger  life,  there  I 
the  intent  to  kill  shall  be  inferred.    And  I 
this  is  the  principle  of  the  case,  decided  in  ' 
this  court,  read  from  the  book  and  rehed  | 
on  by  the  counsel  for  the  prosecution.  j 

Here  his  honour  briefly  stated  the  j 
prominent  facts  in  that  case. 

Let  us,  in  the  case  before  us,  (conti- 
nued he,)  recur  to  the  means  employed 
by  the  defendant  in  this  attack  :  It  is  not 
insisted  by  the  counsel  for  the  prosecu- 
tion, that  if  the  defendant  had  used  a 
cowskin,  merely,  in  an  ordinary  manner, 
that  this  would  have  afforded  evidence  of 
an  intent  to  commit  murder.  Aware  of 
this,  they  have  endeavoured  to  infer 
from  the  evidence  produced  that  a  stone 
or  some  dangerous  weapon  was  used  by 
the  defendant  in  the  commencement  of 
this  attack.  How  far  the  facts  and  cir- 
cumstances in  the  case  will  warrant  this 


inference,  are  matteri  solely  within  th»» 
province  of  the  jury. 

liut  it  is  further  contended,  on  behalf 
of  the  prosecution,  that  even  admitting 
tliat  the  delen<lant  employed  no  dangerous 
weapon,  still,  the  means  employed  in  this 
attack  with  the  whip,  afford  a  presump- 
tion of  an  intent  to  kill. 

It  is  said  on  this  branch  of  the  subject, 
that,  as  the  prosecutor  was  of  delicate 
health  and  was  weak  and  feeble,  that 
such  an  attack  was  peculiarly  calculated 
to  endanger  his  life  :  but  the  court  is  un- 
able to  perceive  how  this  consideration 
can  afl'ect  the  questiofi,  for  tliere  is  no 
evidence  in  the  case  that  the  defendant 
knew  the  constitution  of  the  prosecutor, 
or  the  state  of  his  health. 

But  it  is  further  insisted,  on  behalf  of 
the  prosecution,  that  the  facts  in  the  case 
will  warrant  the  inference  that  the  de- 
fendant made  the  attack  with  the  butt  end 
of  a  whip  ;  and  that  the  inhumanity  of 
his  conduct,  during  this  afl'ray,  showl 
that  he  intended  to  commit  murder. 

Admitting  that  the  defendant  did  strike 
with  tin;  butt  end  of  the  whip,  this  cir- 
cumstance, in  itself,  would  not  afford 
evidence  of  an  intent  to  kill.  But  the 
jury  in  determining  this  point,  (should 
they  consider  it  important  in  enabling 
them  to  arrive  at  the  intent,)  by  recur- 
ring to  the  testimony  on  behalf  of  the 
defendant,  to  which  the  court  will  pre 
sently  direct  their  attention,  will  tind 
that  the  lash  end  of  the  whip  only  wa? 
used  during  this  attack. 

The  court,  however,  will  not  say  that 
blows  inflicted  even  with  the  small  end 
of  a  whip,  under  some  circumstances, 
would  not  evince  a  determination  to  kill. 
For  if  the  party  should  inflict  blows  with 
such  an  instrument  for  that  length  of 
time,  and  with  that  unexampled  severi- 
ty, as  to  demonstrate  his  inhumanity  and 
utter  want  of  feeling,  the  jury  might, 
under  a  view  of  all  the  circumstances, 
presume  such  determination.  And  if  in 
this  case  the  facts  will  warrant  such  pre- 
sumption, the  jury  ought  to  find  the  de- 
fendant guilty  of  the  charge  in  the  two 
last  counts  of  this  indictment. 

But  as  it  is  an  important  question  in 
this  case,  whether  the  prosecutor  was 
struck  from  behind,  it  is  necessary,  for 
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the  purpose  of  forming  a  correct  deter- 
mination, to  advert  to  the  testimony. 

On  this  subject  we  have  the  positive 
testimony  of  Gilbert  Haviland,  who  tes- 
tifies that  the  attack  was  made  in  front 
with  the  fist ;  and  if  this  witness  is  to  be 
believed,  the  prosecutor,  during  the  con- 
tinuance of  the  attack,  was  not  injured 
by  the  butt  end  of  the  whip. 

This  witness  is  not  contradicted  by 
-.ny  positive  testimony,  and,  considering 
chat  no  witness  on  behalf  of  the  prose- 
cution saw  the  commencement  of  the  at- 
fack,  it  was  impossible  that  he  should  be. 
But  it  is  said  that  a  combination  of  cir- 
':umstances  in  this  case,  produced  on  be- 
,halfofthe  prosecution,  afford  a  contra 
diction  to  his  statement  ;  and  the  tes- 
imony  of  the  attending  physicians  is 
referred  to  for  that  purpose.  These 
.witnesses  testify,  that  they  examined 
he  wounds  on  the  back  of  the  head,- 
^oon  after  they  were  inflicted  ;  and  it  is 
:their  opinion,  that  they  were  not  occa- 
sioned by  the  fall  against  the  railings. 

They  also  state,  that  there  was  no 
mark  of  a  blow  on  the  fiice  which  could 
have  occasioned  the  fall. 

Haviland  testifies  tKit  the  prosecutor 
fell  with  the  back  of  his  head  against  the 
.railing. 

On  this  subject  there  is  some  contra- 
^liction  between  the  physicians.  Dr. 
Hosack  states  that  it  is  impossible  that 
.the  wound  on  the  back  of  the  head 
should  be  produced  by  falling  against  the 
railing  :  for  having  examined  it  he  found 
-it  incompetent  to  have  produced  them  ; 
and  that  the  number  and  situation  of 
those  wounds  could  not  have  been  the 
leffect  of  a  fall. 

Dr.  Watts  does  not  think  that  the 
wounds  on  the  head  resulted  from  a  fall ; 
and  his  reasons  for  that  opinion  are,  that 
the  principal  wound  was  too  high  on  the 
crown  of  the  head  ;  and  that  had  the 
prosecutor  fallen  back  on  the  railings 
with  sufficient  force  to  have  produced 
that  wound,  the  additional  injury  on  the 
head  must  have  been  greater  than  it  ac- 
tually was. 

Dr.  Francis  on  this  point  states,  that 
this  wound  niight  have  been  occasioned 
iby  a  fall  against  the  railings  ;  and  Dr. 
NFelson  testified',  that  the  principal  wound, 
though  too  high  on  the  head  to  be  the 
result  of  a  fail,  that  this  etfect  might, 
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nevertheless,  be  produced,  if  the  head, 
by  the  blow  on  the  face,  were  struck 
upwards. 

As  the  statement  of  Haviland,  if  to*  be 
relied  on,  is  important,  it  is  necessary 
that  we  should  direct  our  attention  to 
the  testimony  for  and  against  his  general 
good  character.  There  is  something  in 
the  general  appearance  and  manner  of 
a  witness,  examined  in  a  court  of  justice, 
calculated  to  impress  the  mind  with  the 
character  of  his  testimony,  and  1  must 
say,  that  I  believed  the  general  appear- 
ance of  this  witness  evinced  an  intention 
to  speak  the  truth. 

It  is  insisted,  however,  on  behalf  of 
the  prosecution,  that  this  witness  is  im- 
peached by  the  positive  testimony  of  a 
number  of  others  ;  and  that  the  opposite 
testimony  on  this  point  is  of  a  negative 
character.  But  in  the  view  of  the  court 
this  testimony  in  support  of  his  character 
is  positive  ;  and,  to  say  the  least,  this 
conflicting  testimony  is  balanced. 

His  testimony  is  corroborated  by 
Haws,  an  unimpeached  witness,  who, 
though  he  did  not  see  the  commence- 
ment of  the  attack,  yet  he  saw  the  prose- 
cutor falling  with  the  back  of  his  head 
against  the  railing,  and  the  defendant  af- 
terwards beating  him  with  the  small  end 
of  the  cowskin. 

This  account  of  the  transaction  is  con- 
firmed by  Abraham  Groesbeck,  who  tes- 
tifies that  he  saw  the  whole  affair  from 
the  commencement.  It  is-said  with  re- 
gard to  this  witness,  that  his  general  ap- 
pearance, his  manner  and  his  conduct  on 
this  occasion,  have  a  tendency  of  attach- 
ing discredit  to  his  whole  statement,  and 
that  it  is  not  entitled  to  belief.  It  is  true, 
it  may  justly  be  said,  that  he  has  not  be- 
haved with  that  decorum  which  ought  to 
be  observed  by  every  witness  in  a  court  of 
justice.  But  it  should  be  considered  ftiat 
he  may  have  been  apprized,  previous  to 
his  examination,  that  if  he  related  any 
matter  disclosed  to  him  in  confidence  by 
the  defendant  concerning  the  intended 
attack,  it  might  have  a  tendency  of  crimi- 
nating himself ;  and  to  this  erroneous 
impression,  if  it  existed,  his  conduct  as  a 
witness  may  be  fairly  imputed. 

The  testimony  of  this  witness  is  not 
contradicted,  and  if  it  is  to  be  relied  on 
by  the  jury,  there  can  remain  no  doubt 
but  that  the  prosecutor  was  attacked  in 
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front,  and  that  the  attack  was  continued 
with  tlie  small  cud  of  the  cowskin. 

If  then,  tlie  jury  should  be  satisfied 
thai  this  account  of  the  attack,  as  jjiven 
by  these  witnesses  ou  the  part  of  tlie 
defendant,  is  correct,  the  court  is  at  a 
loss  to  know  how  this  presumptive  intent 
to  kill  can  be  rationally  inferred,  either 
from  the  means  employed,  or  from  the 
mode  of  intiictiiii;  tlie  IjIows. 

It  is  true,  tiie  defendant  has  been  j^uil- 
ty  of  an  ag<i,ravated  assault  and  battery  ; 
but  the  evid(!n<e,  in  the  view  of  the 
court,  does  not  establish  either  an  actual 
or  an  implied  intent  to  commit  murder. 

The  court,  on  this  occasion,  would 
have  disciiari^ed  its  duty,  by  merely  lay- 
ing down  the  law  as  applicable  to  the 
case,  and  by  adverting  to  this  distinction 
between  a  premeditated  and  a  presumj)- 
tive  intent  ;  but  in  a  case  involving  so 
great  a  variety  of  facts  and  circumstances, 
it  was  deemed  useful  by  the  court  to 
recur  to  the  testimony  in  the  case,  with 
some  particularity. 

The  jury  retired  at  about  half  after 
one  in  the  morning,  and  in  about  ten 
minutes  returned ,  by  their  foreman ,  Henry 
Eckford,  a  verdict  in  these  words  : 

W e  find  the  defendant  guilty  of  an  as- 
sault and  battery  of  the  highest  degree, 
but  not  with  intent  to  kill. 

The  court  directed  the  clerk  to  enter 
the  usual  verdict  on  the  fast  count,  and 
an  acquittal  on  the  two  last. 

On  Friday,  the  last  day  in  this  term, 
for  the  trial  of  jury  causes,  an  affidavit 
or  affidavits  on  behalf  of  the  defendant, 
in  extenuation  of  his  offence,  having  been 
delivered  to  the  court.  Price,  on  behalf 
of  the  prosecution,  moved  *he  court  tor 
the  inspection  of  those  affidavits,  for  the 
purpose  of  framing  counter  affidavits  in 
aggravation.  The  counsel  having  a  set 
of  affidavits  prepared,  also  moved  the 
court  that  he  be  allowed  to  file  them. 

Bogardus  contended,  that  as  the  object 
of  affidavits  in  extenuation,  was  me  rely 
for  the  information  of  the  court,  the  op- 
posite party  had  no  right  to  their  inspec- 
tion, nor  had  he  a  right  to  file  counter 
affidavits,  unless  the  court,  for  further 
information,  requested  him  so  to  do. 

The  mayor  said,  that  he  was  not  con- 
versant with  the  practice  in  such  cases, 
and  requested  the  counsel  to  refer  to  the 


authorities  on  the  subject,  and  exhibit 
them  to  the  court.  'J'hc  then  present 
impression  of  the  court  was,  that  the  af- 
fidavits  offered  should   be  received.  

They  were  tlien  delivered  to  the  court. 

Price  shortly  afterwards  cited  to  the 
court  a  passage  from  1  Chitty's  Criminal 
Law,  p;ige  t)03,  for  the  purpose  of  show- 
ing that  the  practice  in  the  courts  in 
England  was,  that  the  |)rosecution  had 
a  right  to  read  affidavits  in  aggravation, 
and  the  defendant  in  mitigation.  That 
each  party  must  come  [jrepared*  with  af- 
lidavits  disclosing  all  the  circumstances 
of  the  case  :  that  the  affidavits  in  miti- 
gation are  first  read,  then  the  prosecu- 
tor's in  aggravation,  and  then  the  defend- 
ant's counsel  are  to  address  the  court  in 
initigation.  That  both  parties  are  to 
have  their  affidavits  prepared  for  inspec- 
tion in  the  first  instance,  because  the 
court  will  not,  in  general,  receive  the 
statement  of  one  party  first,  and  then  ad- 
mit the  other  to  answer  it,  as  that  prac- 
tice would  be  a  perpetual  temptation  to 
perjury. 

Pogardus  admitted  that  such  was  the 
practice  in  England,  but  not  in  this  court; 
and  he  offered  to  withdraw  the  affidavits 
for  a  short  time,  until,  after  having  con- 
sulted with  his  associate  counsel,  he 
should  have  an  opportunity  of  determin- 
ing what  course  to  pursue. 

The  court  informed  the  counsel  that 
if  he  withdrew  those  affidavits  they  would 
not  again  be  received.  The  court  pre- 
ferred that  the  question  should  lie  over 
until  the  following  day,  when  the  point 
of  practice,  in  relation  to  affiuavits  in 
mitigation,  would  be  settled. 

The  counsel  for  the  defendant  after- 
wards asked  permission  of  the  court  to 
withdraw  those  affidavits,  and  leave  was 
granted. 

On  the  last  day  of  the  term,  the  mayor, 

before  pronouncing  the  sentence  of  the 
court,  stated  that  affidavits  had  been 
presented  to  the  court  in  this  case,  both 
on  the  part  of  the  defendant  and  of  the 
prosecution. 

Those  on  the  part  of  the  defendant  he 
has  asked,  and  the  court  have  granted  him 
permission  to  withdraw  them. 

Some  difference  of  opinion  having  been 
expressed  by  the  gentlemen  of  the  bar,  as 
to  what  is,  or  ought  to  be,  the  practice  in 
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relation  to  the  exhibition  of  affidavits  of 
this  nature,  the  court  avail  themselves 
of  the  present  opportunity  of  expressing 
their  opinions  on  this  subject.  It  would 
seem,  that  a  defendant  has  a  right  to  sub- 
mit affidavits  in  mitigation  of  the  punish- 
ment in  all  cases  of  this  nature  ;  and 
where  such  affidavits  are  submitted  on 
the  part  of  the  defendant,  the  court  will 
receive  affidavits  on  the  part  of  the  pro- 
secution, but  the  prosecutor  has  no  right 
to  demand  the  reading  of  the  defendant's 
affidavits  to  enable  him  to  prepare  others 
on  his  side. 

If  in  the  affidavits  on  the  one  side  or 
the  other,  it  should  appear  to  the  court 
that  there  are  points  which  it  would  be 
proper  to  call  on  the  party  making  the 
affidavit,  or  the  opposite  party,  to  explain, 
the  court  may  hand  back  the  affidavits, 
with  directions  which  will  confine  the 
parties  to  these  particular  points.  In 
this  way  the  parties  will  be  under  the 
control  of  the  court,  and  that  endless  war 
of  affidavits  and  temptation  to  perjury, 
which  an  interchange  of  affidavits  would 
invite,  will  be  guarded  against 

The  court  will  not  say  that  they  will 
in  no  case  receive  an  affidavit  on  the 
part  of  the  prosecutio  n  where  none  has 
been  offered  on  the  part  of  the  defend- 
ant. But  it  must  be  some  very  extraordi- 
nary circumstance,  and  such  as  cannot 
now  be  anticipated,  which  would  induce 
the  court,  after  a  trial  and  verdict,  to  re- 
ceive an  affidavit  on  the  part  of  the  pro- 
secution, where  none  is  presented  on 
the  other  side.  They  undoubtedly  never 
would  do  it  as  a  matter  of  course,  or 
without  a  special  application  to  the  court. 

In  this  case,  where  every  circumstance 
immediately  connected  with  the  offence 
has  been  disclosed  by  the  witnesses  ex- 
amined on  the  part  of  the  prosecution, 
the  court  certainly  would  not  receive  the 
affidavits  on  the  part  of  the  prosecution, 
if  none  were  offered  by  the  defendant,  and 
the  defendant,  having  withdrawn  his  affi- 
davits before  they  were  read  by  the  court, 
it  is  considered  that  the  case  stands  as  if  nc 
such  affidavit  bad  been  presented  on  his 
part.  They  have,  therefore,  not  looked 
into  or  even  opened  the  affidavits  present- 
ed on  the  part  of  the  prosecution  The 
case  will  therefore  be  decided  as  if  there 
had  been  no  affidavits  on  either  side. 

YOJ,.  III. 


The  mayor  then  proceeded  to  pro- 
nounce sentence  on  the  defendant,  to 
the  following  effect  ; 

Mr.  Hiigerman,  you  have  been  con- 
victed of  an  assault  and  battery  on  Wil- 
liam Coleman.  This  charge,  in  some  of 
the  counts  in  the  indictment  against  you, 
was  coupled  with  an  intent  to  kill.  The 
jury  found  you  guilty  of  the  less  offence, 
and  acquitted  you  of  the  greater. 

You  assaulted  Mr.  Coleman  in  one  of 
the  public  streets  in  this  city,  knocked 
him  down,  and,  wliile  helpless  and  entire- 
ly within  your  power,  you  chastised  him, 
as  though  totally  regardless  of  his  situa- 
tion. You  renewed,  and  again  renewed 
your  attack,  and  continued  the  infliction 
of  blows  with  a  severity  and  to  an  extent 
unwarranted  and  almost  unexampled. 

On  that  occasion  your  conduct  demon- 
strated an  utter  want  of  feeling :  jou  was 
under  the  control  of  strong  outrageous 
passions.  You  are  a  young  man  ;  and  it 
is  sincerely  to  be  hoped,  from  your  good 
standing  in  society,  from  me  character 
you  have  hitherto,  and  uncil  this  unfor- 
tunate occurrence,  sustained,  and  from 
the  respectability  of  your  friends  and 
family,  that  you  will  learn  to  amend  your 
conduct  and  govern  your  passions. 

On  the  trial,  your  counsel  insinuated, 
that  you  had  been  provoked  to  adopt  this 
course,  by  a  certain  publication  against 
you,  which  appeared  in  the  paper  of  the 
prosecutor. 

Admitting  that  you  had  been  provoked, 
as  has  been  asserted,  this  is  no  justifica- 
tion of  your  conduct  ,  and  I  wish  to  im- 
press on  yojr  mind,  and  hope  that  the 
audience  will  profit  by  the  admonition, 
that  whatever  may  have  been  the  provo- 
cation, you  should  have  restrainea  j^our 
passions. 

In  this  community,  the  law  is  open 
for  the  redress  of  every  injury  ;  and  if, 
instead  of  havii^  recourse  to  legal  mea- 
sures, men,  in  pursuance  of  your  exam- 
ple, should  undertake  to  avenge  their 
own  wrongs,  the  dominion  of  the  laws 
would  be  subverted,  and  disorder  and 
confusion  prevail. 

Sir,  there  is  no  apology  for  you  in  the 
eye  of  the  law  :  you  are  guilty  ;  and  the 
insinuation  v»f  your  counsel  in  your  de- 
fence, is  entitled  to  no  weight. 

There  is  one  consideration  which  has 
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hntl  an  iiiHucnce  with  tho  court  in  Ics- 
soniii:^  your  piinislitncnt.  It  ajtpeared  on 
the  tiial,  that  a  civil  action  against  you, 
lor  the  same  otTcncc,  ol"  which  you  stand 
convicted,  i.s  pendini;. 

The  sentence  of  the  court  is,  that  you 
pay  a  line  of  $2oO,  and  the  costs. 


(ciIALLtNCE  TO  FIGHT  A  DUEL.) 

GEORGE  F.  NORTON\S  CASE. 

31ax\vell,  Cuunsfl  for  the  Prosecution. 
Pricf.  and  Shelton,  Counsel  for  the  I)c- 
fcn  dant. 

To  wrilfi  and  deliver,  or  cause  to  bo  delivered,  a 
letter  or  cliall»Mij;e  to  another,  calculated  arnl  in- 
tended to  in<'itc  anil  provoke  him  to  fight  a 
duel,  is  a  niisdeinuunor  ut  coinnion  law. 

The  defendant  was  indicted  for  a  mis- 
demeanor at  common  hiw,  in  writinp;  and 
(leliverini^,  and  cau^ini;  to  he  written  and 
delivered,  to  William  Willis  two  certain 
letters  set  forth  in  the  indictment,  with 
intent  him,  the  said  Willis,  to  incite  and 
provoke  to  fight  a  duel  with  him,  the  de- 
fendant, against  the  peace,  &,c. 

These  letters  were  in  the  words  and 
figures  following  ;  the  first  of  wliich  is  set 
forth  in  the  first,  and  the  second  in  the 
second  count  of  the  indictment. 

Monday  Evening  May  18. 

Sir, 

I  Expect  \ou  will  give  mee  the  sat- 
tisfaction  of  a  gentleman  For  the  insult 
you  have  put  upon  Mee,  if  you  are  any 
part  of  a  Gentleman  you  will  find  mee 
Over  at  Brooklin  at  9  o'clock  To  morow 
morning  when  wee  can  settle  all  Disputes 
Both  to  your  and  my  sattisfliction  if  you 
are  a  Maun  of  corague  You  know  what  i 
Mean  till  then  1  Remain# 

GEO  F  NORTON 

JVew  York  May  19  1818 

Sir, 

I  thought  You  well  enough  acquaint- 
ed with  the  reul  of  sociei}^  to  know  when 
you  recieve  a  note  of  the  description  of 
My  Last  that  you  had  the  chiose  And  ap- 
pointment of  place  And  Instruments) 
Enough  of  this  parking  in  the  Course  of 


the  day  I  Expect  YourDeciceve  an^werr 
pleas  Appoint  your  time  and  Place  and 
liring  your  friend  F 
I  am 

GEO  F  NORTON 

It  api»eared  from  the  complaint  of  Wil- 
lis, filed  in  the  police  office,  that  to  the 
first  letter  he  returned  answer,  in  eflect, 
that  he  did  not  understand  it  ;  and  that 
in  reply,  he  received  the  second. 

On  the  trial  he  proved  the  delivery  of 
these  letters,  when  the  prosecution  rest- 
ed. 

Price  raised  a  question  to  the  court 
whether  the  sendint^  and  delivering  a  let- 
ter, of  the  description  laid  in  the  indict- 
ment, was  a  misdemeanor  at  common 
law.  The  statute  was  enacted  for  the 
purpose  of  preventing  offences  of  this  de- 
scription, and  unless  the  intent  to  incite 
or  provoke  the  Ofiposite  party  to  light 
was  apparent,  the  indictment  was  not 
su|)porte(l. 

The  mayor  ohserved,  that  the  statute 
did  not  take  away  the  comuion  law  reme- 
dy, and  that  tiie  intent  was  a  matter  for 
the  jury. 

Stephen  Shelton,  on  heing  called  on 
behalf  of  the  prosecution,  jwoved,  that 
the  defendant  confessed  that  he  had  sent 
a  challenge,  and  had  practised  with  pis- 
tols to  prepare  to  fight  a  duel. 

The  witness  objected  to  being  examin- 
ed as  a  witness,  because  he  was  counsel 
for  the  defendant. 

The  mayor  said,  that  the  priviloore  of 
counsel  did  not  extend  to  any  time  beyond 
that  in  which  the  offence  was  committed. 

The  witness,  on  being  examined, 
proved  the  facts  which  he  was  called  on 
to  state  by  Maxwell. 

The  case  was  left  under  the  charge  of 
the  court.  The  mayor  instructed  the 
jury,  that  it  would  he  their  duty  to  judge 
from  the  letters  and  testimony  produced, 
whether  the  defendant  intended,  by  those 
letters,  a  challenge  for  the  purpose  of 
inciting  and  provoking  the  prosecutor  to 
fight  a  duel  :  If  so,  he  ought  to  be  found 
guilty. 

This  offence  had  hitherto  been  suppo-, 
sed  to  be  confined  to  that  class  in  society 
denominated   gentlemen.      Various  at- 
tempts had  been  made  by  fhe  legislature 
to  repress  so  daring  an  evil. 
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It  was  to  be  lamented,  and  this  case 
allbrded  a  striking  instance,  that  this 
fashionable  crime  was  about  diffusing  it- 
self among  the  lower  and,  perhaps,  the 
most  useful  . classes  in  society. 

The  jur}'  would  perceive  that,  although 
'.he  defendant  has  assumed  the  character 
and  eiiquette  of  a  gentleman,  there  is 
^^carcely  a  word  in  his  letters  spelled 
right.  Even  the  monosyllable  me  he  had 
-pelt  mee. 

\n  the  view  of  the  court,  a  crime  of 
This  peculiar  description,  calculated  to 
descend  from  the  higher  to  the  inferior 
classes  in  society,  should  be  checked  at 
irs  first  appearance,  wherever  it  might 
be  found  to  exist. 

The  defendant  was  immediately  found 
guilty,  and,  on  the  last  day  of  the  term, 
sentenced  to  imprisonment  in  Bridewell 
for  one  month,  and  to  find  security  to 
keep  the  peace  for  one  year  from  the  ex- 
[)iration  of  his  imprisonment,  and  espe- 
cially towards  William  Willis, 


(intent  to  ravish.) 

JAMES  GORL^ON'S  CASE. 

Maxwell,  Counsel  for  the  Prosecution. 
Price  and  Rose,  Counsel  for  the  Prisoner. 

Where  a  stranger  entered  the  chvelling-hoiise  of  a 
citizen  at  night  tlirough  a  window,  and  attempt- 
ed to  deceive  the  wife  by  representing  himself 
as  her  husband,  and  proceeded  to  other  acts 
which  clearly  indicated  his  intention,  thougli 
these  acts  did  not  extend  to  actual  violence; — on 
the  traverse  of  an  indictment  against  him,  con- 
sisting of  separate  counts  for  a  simple  assault 
and  battery,  and  also  for  the  same  ofi'ence  with 
an  intent  to  ravish,  it  was  held  that  the  jury 
could  not  rightfully  acquit  him  of  the  greater, 
and  convict  him  of  the  less  otience. 

The  prisoner  was  indicted  for  an  as- 
sault and  battery,  committed  on  a  mar- 
ried woman  in  this  city,  and  for  the  same 
ofience  coupled  with  an  intent  to  ravish. 

It  appeared  from  the  testimony,  that 
on  the  8th  of  June,  instant,  at  about  three 
o'clock  in  the  morning,  there  being  ano- 
ther woman  and  several  children  in  bed 
with  the  prosecutrix,  and  her  husband 
sleeping  in  another  room,  she  called  him 
by  his  name,  Barney  ;   when  the  pri- 


soner, then  being  in  the  room,  said,  "  1 
am  Barney,"  and  came  up  to  the  bed  and 
attempted  to  pull  down  the  clothes.  On 
repeating  the  call  to  her  husband  with  a 
louder  voice,  the  prisoner  escaped  out  of 
the  back  window.  The  woman  then  rose 
and  awoke  her  husband,  who  saw  the  pri- 
soner near  the  house  and  pursued  and  over- 
took him,  but  he  escaped.  A  description  of 
him  was  given  by  the  husband  to  a  watch- 
man, who,  daring  the  night,  apprehend- 
ed him  just  after  he  came  out  of  the  win- 
dow of  another  house  in  Thomas-street. 

He  acknowledged  to  the  husband  that 
he  had  entered  his  house  at  the  window. 

The  defence  of  the  prisoner  was  at- 
tempted on  several  grounds,  among  which 
were  the  following  : 

1.  He  is  a  man  of  good  character,  in- 
dustrious and  religions. 

2.  Being  of  good  character,  industri- 
ous and  religious,  he  attended  an  Irish 
zvakcy  (which  was  explained,  in  the 
course  of  the  testimony,  as  importing  the 
watching  with  a  corpse,)  and,  according 
to  custom,  became  drunk. 

3.  Being  of  good  character,  industrious, 
religious  and  drunk,  he  entered  the 
dwelling-house  of  one  of  our  citizens,  by 
mistake,  for  a  house  of  ill  fame. 

A  great  number  of  witnesses  were  ex- 
amined to  the  first  position,  and  some  to 
the  others. 

Mr.  Price  summed  up  the  case  to  the 
jury,  and  contended  principally  in  his  ar- 
gument, that,  as  the  prisoner  committed 
no  act  of  violence  to  the  person  of  the 
prosecutrix,  an  intent  to  ravish  could  not 
rationally  be  deduced  by  the  jury.  Tlie 
counsel  admitted  that  the  prisoner  had 
been  guilty  of  an  assault  and  battery,  and 
ought  to  be  punished  severely  ;  but  de- 
nied the  intent  imputed  to  him  on  behalf 
of  the  prosecution. 

Maxwell  contra. 

The  mayor  charged  the  jury,  that  af? 
the  indictment  consisted  of  a  count  for  a 
simple  assault  and  battery,  and  of  another 
for  that  offence  with  an  intent  to  ravish, 
it  was  in  the  power  of  the  jury  to  find  the 
prisoner  guilty  of  either  offence,  and 
acquit  him  of  the  other.  But  in  this  case, 
considering  the  circumstances,  the  court 
cannot  perceive  how  the  jury  could  ac- 
quit the  prisoner  of  the  greater  and  con- 
vict him  of  the  less  offence.      Jf  the 
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prisoner  hnd  not  the  intent  imputed  to 
him,  and  acted  m(?rely  tfiroui^h  mi'Jtake, 
he  oii!^ht  not  to  be  convicted  of  the  isimple 
as  lull  ,ii»d  l)altery  ;  for  he  resorted  to 
no  act  of  violence.  !n  the  opinion  of  the 
court  the  ofl'eiicrs  hiid  in  this  indictmeni, 
accordini;  to  tlie  facts  in  the  c:ise,  oiitrht 
not  to  he  sejjarated  ;  and  shoukl  tlie  jury 
ac<i'iit  liim  of  the  greater  ofl'ence,  they 
Ou^ht  not  to  find  him  ituilt}  of  the  other. 

In  ex  'miiMni;  into  the  intent,  we  must 
refer  to  tlie  act  ;  and  if  we  find  it  of  that 
nalure  and  description  as  must,  necessa- 
rily, have  rc-ulleci  from  the  intent,  wo 
are  bound  to  impute  the  one  to  the  other. 

The  prisoner  entered  the  house  in  the 
nic^ht  ;  he  per=onated  the  husbnnd  and 
aiiswerod  to  his  name,  an<J  he  proceeded 
to  other  acts  which  clearl^  m.inifr.sted  his 
intention.  Had  he  succeeded  in  deceiv- 
ing the  woman  and  accomplishing  his  pur 
pose,  he  then  would  have  been  guilty  of 
a  rape  ;  for  force  is  not  an  essential  in- 
gredient in  the  definition  of  that  offence. 

Should  the  jury,  therefore,  believe 
that  he  either  entered  this  house  with  the 
desii^n  imj)uted  to  him,  or,  after  having; 
entered  even  by  mistake,  a?  is  contended 
by  his  counsel,  and  hearing  a  female 
voice,  was  incited  to  perpetrate  that  de- 
sign ; — in  either  case  he  is  guilty  of  the 
higher  charge  in  the  indictment. 

The  defence  attempted  by  his  counsel 
was  very  extraordinary  : 

It  is  said  that  he  is  an  industrious, 
moral,  and  religious  man.  In  doubtful 
cases  good  character  is  beneficial  ;  but 
not  in  a  clear  case  of  guilt. 

The  other  grounds  of  the  defence  do 
not  comport  with  the  character  which  his 
counsel  allege  that  he  has  sustained  — 
This  industrious,  moral  and  religious 
man,  w^hile  attending  to  the  obsequies  of 
a  friend,  an  office  awfully  solemn  and 
impressive,  becomes  intoxicated.  He 
sallies  forth,  heated  with  liquor,  invades 
the  sanctuar}^ — the  private  dwelling,  of 
one  of  our  citizens,  and  enters  through  a 
back  window  into  the  room  where  his 
wife  and  children  are  at  rest.  He  mis- 
takes  this  for  a  house  of  ill  f  ime  ;  and  yet, 
after  this  mistake  was  discovered,  when 
he  heard  the  wife  call  her  husband  by  his 
name,  Barney — the  prisoner  says,  *'  1 
am  Barney."  And  it  was  not  until  she 
raised  her  voice  and  roused  her  husband 


I  that  the  prisoner  abandoned  his  denigi 
I  and  fled. 

I     In  the  opinion  of  the  court,  these  facts 
I  destroy  any  presumption,    in  favour  of 
I  tiie  prisoner,  arising  from  his  character, 
how<'ver  fair  it  may  be. 

After  tlie  m.iyor  had  finished  his 
charge,  Mr.  Price  requested  to  know  of 
his  honour  whether  he  intended,  in  his 
charge,  to  instruct  tho  jury  that  they 
could  not  find  tlie  defend. int  guilty  of  the 
assault  .'Mid  i):aiery,  and  acquit  him  of 
that  olTence  with  an  intent  to  ravish. 

the  Matjfjr.    Mr.  Price,  I  intended 
to  charu*  the  jury,  and  I  now  wish  tln'm 
'  to  understand,  that  tlteij  have  the  pnzi^er  of 
i  finding  the  verdict  for  w  hich  3  ou  conlenil  ; 
but  thai  they  ought  not  to  do  so,  according 
to  the  facts  in  this  case. 

He  was  found  guilty,  and,  on  the  last 
day  of  the  term,  after  an  impressive  ad- 
dress from  the  court,  he  was  sentenced 
to  the  Penitentiary  two  years. 


(description  of  PROPfiRTY.) 

CHARLES  MOON'S  CASE. 

Maxwell,  Counsel  for  the  prosecution. 
Gardemer,  Counsel  for  the  prisoner. 

The  common  acceptHtion  of  the  name  of  an  arti- 
cle of  w  are  among  artisans  engaged  in  its  man- 
ufatture  is  6uliicient  in  au  indictiueiit. 

The  prisoner,  an  old  offender,  (see 
Vol.  2,  p.  192,)  was  convicted  on  an  in- 
dictment for  petit  larceny  in  stealing  an 
unmade  pair  of  troxcscrs.  On  the  trial 
Ephraim  M.  Whitlock,  the  witness  for 
the  prosecution,  proved  the  felony,  and, 
also,  that  the  article  stolen  consisted  of 
sufficient  cloth  for  a  pair  of  trowsers,  cut 
out  for  that  purpose  and  rolled  up  in  a 
bundle.  He  also  stated  that  the  common 
name  of  cloth  in  that  state,  among  tailors, 
was  an  unmade  pair  of  trozi'sers. 

Gardenier,  on  the  trial,  and  also  on  a 
motion  in  arrest  of  judgment,  contended 
that  the  description  of  property  in  this 
indictment  was  erroneous.'  The  word 
unmade,  applied  to  trowsers,  was  absurd; 
for  unless  made,  they  were  not  and  never 
could  be  called  trowsers.  The  proper 
description  of  the  subject-matter  was  cloth. 
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Maxwell  contended  that  the  commo:. 
acceptation  of  property,  among  artisans 
dealing  in  the  article  described,  was  suf- 
ficient ;  and  that  the  terms  unmade  an*. 
unjinished  were  synonymous. 

The  mayor  in  his  charge  to  the  jury 
referred  to  the  case  of  Reed  Lennington, 
et  al.  (2d  Vol.  p.  168,)  tried  in  this  courl, 
wh'-roin  it  appeared,  on  an  indictment  for 
steniing  a  hog,  that  at  the  time  of  the  fe- 
lony the  animal  was  dead  and  partly  dress- 
ed. On  an  objection  to  this  description 
of  property  in  the  indictment,  by  the 
same  counsel  now  engaged  for  the  pri- 
soner, it  was  held  the  description  was 
sufficient. 

The  prisoner  was  found  guilty  by  the 
jury,  the  motion  in  arrest  of  judgment 
was  denied,  and  he  was  sentenced  to  the 
penitentiary. 


(perjury  INDICTMENT  VARIANCE.) 

REUBEN  RIDER'S  CASE. 

Maxwell  and  Van  Wvck,  Counsel  for  the 

prosecution. 
Price,  C&unsel  for  the  defendant. 

The  oatli  assigned  as  perjury  in  an  indictment 
was,  that  the  defendant  saw  M.  G.  and  .V.  F. 
hand  a  irank  through  a  window  in  the  rear  of 
the  house  of  J.  Ps.  G.  on  the  same  night  it  had 
been  stolen,  and  that  he  saw  the  same  trunk 
handed  to  J.  N.  G.  through  the  said  window, 
and  that  he  saw  the  said  J.  N.  G.  place  the  same 
in  the  smoke-house." — On  the  traverse  of  this 
indictment  it  appeared,  that  on  the  former  trial 

I    the  defendant  swore  that  he  saw  a  man  on  the 

,  back  stoop,  (whom  he  afterwards  recognised 
to  be  J.  N.  G.)  and  two  women  at  the  window 
hand  him  out  somethmg  about  a  foot  and  a  half 

'  long  ichkk  looked  likt  a  trunk.  Though  this  was 
the  subject-matter  of  the  former  trial,  and  was 
frequently  referred  to  during  its  progress,  it  was 
held  that  the  variance  between  the  oath  set 

'  forth  in  the  indictment  and  the  proof,  was  fa- 
tal. 

After  the  testimony  on  both  sides  has  been  sub- 
mitted to  the  jury  in  a  case  of  perjury,  they 
must  pass  thereon  ;  and  the  public  prosecutor 
will  not  be  suffered  to  enter  a  nolle  prosequi  on 
the  indictment. 

During  the  term  of  April  last  the  de- 
fendant was  indicted  for  wilful  and  cor- 
rupt perjury,  alleged  to  have  been  com- 
mitted on  the  tenth  day  of  April  last  at 
Ithe  sittings  held  in  and  for  the  city  and 
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'  county  of  New- York  before  the  Honoura- 

'  ble  Joseph  C.  Yates,  one  of  the  justices 
of  the  supreme  court,    in  a  cause  in 
i  which  one  John  P.  Cox  was  plaintiff,  and 
:  John  N.  Grenzebach  defendant, 
j     The  oath  assigned,  as  that  in  which 
i  the  perjury  was  committed,  as  set  forth 
i  in  the  indictment,  was  in  the  following 
i  words  :  "  That  he  the  said  Reuben  Rider 
I  saw  Maria  Grenzebach    and  Margaret 
Fritz  hand  a  trunk  through  a  window  in 
the  rear  of  the  house  of  the  said  John  N, 
Grenzebach  on  the  same  night  it  had  been 
stolen,  and  that  he  saw  the  same  trunk 
handed  to  the  said  John  N.  Grenzebach 
through  the  said  window,  and  that  he  saw 
the  said  John  N.  Grenzebach  place  the 
same  in  the  smoke-house." 

We  propose,  on  this  occasion,  to  pre- 
sent to  the  reader  the  prominent  facts, 
which  will  constitute  a  brief  history  of 
the  former  as  well  as  of  this  trial. 

It  is  well  known  that  during  the  war, 
and  in  the  year  1814,  a  military  force 
was  stationed  in  different  points  of  this 
island,  and  among  other  places  at  Harlaem 
heights,  about  eight  miles  from  this  city. 
Here  John  N.  Grenzebach,  a  German, 
resided  and  still  resides,  keeping  a  grocery 
store  and  a  tavern.  Five  officers  belong- 
ing to  the  corps  stationed  at  this  place, 
among  whom  was  Lieutenant  John  P.  Cox, 
a  young  gentleman  residing  in  Dutchess 
county,  boarded  at  the  house  of  Grenze- 
bach, and  had  a  separate  room  above 
stairs  in  which  their  trunks  and  other  ef- 
fects were  deposited.  The  room  in  which 
they  usually  ate  was  on  the  basement 
floor  directly  back  of  the  grocery  ;  and 
on  the  rear  of  the  building  on  the  outside 
of  the  house  there  was  a  stoop  which,  in 
ascending,  passed  so  near  a  window  in  the 
officer's  room,  that  any  object  might  be 
reached  from  the  window  to  a  person 
who  might  be  on  the  stoop. 

One  day  in  the  month  of  October,  1814, 
Cox  received  a  sum  of  money  in  bank 
notes  amounting  to  about  ^2,500,  which 
he  counted  out  and  returned  to  his  trunk 
in  presence  of  Dr.  Wheeler,  one  of 
his  room-mates,  and  one  Elizabeth  Gren- 
ner,  an  assistant  of  Mrs.  Grenzebach  in 
her  domestic  concerns. 

A  short  time  after  candlelight  on  the 
same  day.  Miss  Maria  Grenzebach,  the 
daughter  of  John  N.  Grenzebach,  and 
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Mrs.  Margaret  Fritz  returned  from  New- 
York  ;  and  the  former  hn\y,  after  ascernling 
tlie  stairs,  in  packing  hy  the  room  of  the 
ofticers  on  the  way  to  hers,  optmed  the 
door  and  lianded  Mr.  Cox  a  tart  pie  which 
slie  obtained  in  the  city,  (as  he  w;is  un- 
well,) and  passed  directly  to  her  own 
room  and  that  of  Mrs.  Fritz  for  the  pur- 
pose of  taking  off  her  outside  coat  and 
head-dress.  While  there,  the  oflicers 
were  called  to  tea  ;  and  these  women  on 
their  return,  finding  no  person  in  the 
ofticcrs'  room,  went  there  and  staid  by 
the  fire  about  five  minutes.  They  were 
somewliat  fearful  the  oflicers  would  find 
them  in  the  room,  and  went  out  to  go  be- 
low, and  met  the  oflicers  on  the  stairs. 

On  going  into  the  room,  Cox  found  that 
liis  trunk  containing  the  money  was  miss- 
ing :  an  alarm  was  made,  and  a  search  in- 
stituted ;  but  in  vain.  No  satisfactory  ac- 
count could  be  obtained  concerning  the 
trunk  until  near  Christmas,  when  two  fe- 
male children  found  it  in  or  near  some 
bushes  at  no  great  distance  from  the  house 
of  Grenzebach.  On  examination  it  was 
found  that  the  trunk  contained  some  pa- 
pers and  about  ;J40  in  bank  notes. 

When  the  search  was  instituted,  a  con- 
stable in  Harlaem,  whose  name  we  do 
not  remember,  was  employed  in  the  busi- 
ness, and  Reuben  Ridei-,  the  present 
defendant,  also  a  constable,  was  not  en- 
gaged :  and  among  the  various  places 
searched  for  the  money,  Rider's  premi- 
ses were  not  exempt. 

A  considerable  time  after  the  affair  had 
occurred,  and  as  we  think  about  six 
months,  Rider  disclosed  the  account  of 
the  loss  of  the  money,  according  to  the  mat- 
ter alleged  in  the  indictraeut,  with  the  ad- 
ditional circumstances  that  on  that  evening 
he  went  to  the  grocery  and  drank  with 
one  Van  Der  Hoof,  and  after  parting  with 
him,  he  went  on  the  back  of  the  house  of 
Grenzebach  to  get  into  a  path  leading  to 
his  own  home,  and  when  opposite  to  the 
smoke-house  met  a  negro  named  Jack  ; 
and  seeing  a  man  on  the  back  stoop  re- 
ceiving through  the  window  something 
about  a  foot  and  an  half  long  looking  like 
a  trunk  from  two  women  then  in  the  in- 
side, he,  the  defendant,  asked  the  negro 
who  that  w^s,  and  he  answered  that  it 
was  Master  Grenzebach  ;  and  the  witness 
then  by  the  light  of  the  candle  recognised 


I  Grenzebach,  who  took  the  tomfthtng  from 
I  the  window,  and  put  it  in  or  near  the 
j  smoke-house. 

L'pon  information  thus  derived  fron; 
Rider,  combined  with  previous  suspi. 
cions  of  u  violent  iu)pression,  an  action 
of  trover  was  commenced  by  Cox  again«l 
■  Grenzebach  for  the  recovery  of  the 
value  of  the  trunk  and  its  contents. 

On  the  trial,  in  the  sittings,  Messrs. 
Ruggles  of  l\)uglikeep.«?ie,  and  D.  H.  Og- 
den  in  this  city,  were  of  counsel  for  the 
j  plaintiir,  and  Messrs.  Emmet  and  Jvikrr, 
I  the  recorder,  and  'J'almadge  of  Pough- 
'  kcepsio,  for  the  defendant, 
j     Rider,  the  defendant,  was  the  princi- 
I  pal  witness  for  the  ])laintifl,  and  the  onlj 
one  who  testified  directly  to  the  fact. 

It  appeared,  that  the  black  man,  whom 
Rider  alleged  he  saw  on  the  back  of  the 
house,  had  since  died. 

Maria   Grenzebach,  Margaret  Fritz, 
Sophia  (irenzebach  and  Elizabeth  (iren- 
ner,  witnesses  for  the  defendant  in  the 
sittings,  on  being  successively  sworn, 
I  testified  in  substance,  that  they  were  the 
!  only  women  in  the  house,   during  the 
;  evening  in  which  the  trunk  was  missed; 
and  that  neither  of  them    handed  any 
trunk  out  of  the  window  to  the  then  de- 
fendant or  any  other  person. 

A  great  number  of  witnesses  testified 
to  the  general  bad  character  of  Rider 
for  truth  and  veracity,  and  as  many,  if 
1  not  more,  of  the  most  respectable  wit- 
!  nesses,  to  the  good  character  of  the  then 
I  defendant,  many  of  whom  had  known  him 
!  a  great  number  of  years. 

Many  circumstances,  not  detailed  here, 
were  also  adduced  on,  behalf  of  the  plain- 
tiff, tending  to  impeach  the  testimony  of 
the  women,  and  to  corroborate  the  re- 
lation of  Rider. 

The  cause  was  ably  summed  up  by 
counsel,  and  under  the  charge  of  the 
court,  the  jury  found  a  verdict  for  the 
defendant. 

This  indictment  was  traversed  on  the 
sixth  instant  ;  and  John  N.  Grenzebach, 
and  his  two  daughters,  above  named, 
3Iargaret  Fritz  and  Elizabeth  Grenner, 
testified,  in  substance,  that  the  relation 
of  Rider  on  the  former  trial  was  utterly 
,false. 

Thomas  Addis  Emmet,  a  witness  on 
behalf  of  the  prosecution,  produced  his 
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jotes  of  the  testimony,  taken  in  the  sit- 1| 
ings,  for  the  purpose  of  refreshing  his  i 
nemory,  and  testified,  in  substance,  that] 
^ider  swore  on  the  trial,  that  on  going  | 
roni  the  store  he  went  on  the  back  of 
he  house,  and  when  he  was  opposite  the 
imoke-house  met  a  black  man,  and  see- 
ng  a  man  on  the  stoop,  with  a  candle, 
md  two  women,  whom  the  witness,  Ri- 
3er,  did  not  name,  at  the  window,  hand- 
ng  out  to  the  man  something  about  a  foot  j 
ind  a  half  long.  Rider  asked  the  black 
nan  who  that  was  ?  and  he  replied,  that 
L  was  master  Grenzebach.    And  Rider 
hen,  by  the  light  of  the  candle,  recog- 
nised him  to  be  Grenzebach,  who  came 
Jown  from  the  stoop,  and  left  the  thing 
lianded  from  the  window  near  the  smoke- 
house. 

Mr.  Emmet  did  not  remember  that 
Rider  swore  it  was  a  trimk  handed  from 
;he  window  ;  but  that  was  the  subject- 
tnatter  of  the  suit,  and  was  understood  to 
je  the  thing  meant  by  Rider  in  his  tes- 
:imony. 

On  the  production  of  this  testimony, 
Price  objected  to  a  further  prosecution, 
Dn  the  ground  of  a  variance  between  the 
:>ath  set  forth  in  the  indictment,  and  that 
ilisclosed  in  proof. 

1.  In  the  indictment  it  is  alleged  that 
the  defendant  swore  that  Maria  Gren- 
zebach, and  Margaret  Fritz,  handed  the 
trunk  out  of  the  window  ;  by  the  testi- 
mony it  appears  he  swore  that  trco  wo- 
men did  so.  • 

2.  In  the  indictment  it  is  alleged,  that 
the  defendant  swore  that  those  women, 
bij  name,  handed  Mr.  Grenzebach  a 
trunk ;  by  the  proof  it  turns  out  to  be 
something  about  afoot  and  a  half  long. 

Van  Wyck,  contra,  admitted  the  vari- 
ance, but  requested  the  court  to  permit 
a  nolle  prosequi  to  be  entered  on  the  in- 
dictment. 

'  The  court  decided  that  the  variance 
was  fatal,  and  instructed  that  the  indict- 
ment ought  to  have  contained  a  number 
of  counts,  in  which  the  oath  alleged  to 
'be  false,  should  have  been  varied  in  its 
terms,  to  meet  the  exigency  of  the  case, 
as  disclosed  in  the  testimony.  His  ho- 
'nour  did  not  think  that  the  public  prose- 
cutor had  a  right,  in  a  case  like  this,  to 
enter  a  nolle  prosequi  after  testimony  has 
been  introduced  on  both  sides. 


He  advised  the  jury  to  acquit  the  de- 
fendant, and  they  did  so. 


(receiving  stolen  goods.) 

JOHN  SHOTWELL'S  CASES. 

Maxwell,  Counsel  for  the  several  proses 
cuiions. 

Price  and  Gardenier,  Counsel  for  the 
defendant » 

The  mere  finding  an  article  stolen  in  possession 
of  a  party  charged  with  receiving  it  knowing  it 
to  be  stolen,  without  other  evidence,  is  insuf- 
ficient to  produce  a  conviction. 

If  in  such  case  the  property  alleged  to  be  stolen  be 
laid  as  tlie  separate  property  of  W.  and  on  the 
trial  it  should  appear  that  the  property  was  that 
of  W.  and  K.  the  prosecution  cannot  be  sustain- 
ed. 

But  inadequacy  of  price — purchasing  new  goods 
of  vagabonds  from  appearance — concealing  the 
goods — agitation  when  questioned  respecting 
them — all  or  either  of  these,  if  existing,  ai'e 
circumstances  indicative  of  guilt. 

The  defendant  was  charged  on  four 
several  indictments  for  receiving  stolen 
goods.  On  the  first  for  receiving  four 
boxes  of  pipes,  the  property  of  Tljomas 
Townsend  on  the  14th  of  September  last, 
on  the  other  for  receiving  400  jjair  of 
shoes  of  the  value  of  §500,  the  property 
of  George  F.  Wing,  and  on  the  two 
others  for  receiving  one  chest  of  sou- 
chong tea  and  other  articles,  the  property 
of  Holding  &L  Bailey. 

On  the  traverse  of  the  first  mentioned 
indictment  no  other  testimony  was  pro- 
duced except  that  the  goods  were  stolen 
and  found  by  Thomas  Cornell,  one  of  the 
marshals,  at  the  store  of  the  defendant 
at  the  Fly-market. 

The  court  deemed  this  testimony  insuf- 
ficient to  establish  the  scienter,  and  direct- 
ed the  jury  to  acquit  the  defendant. 

On  the  traverse  of  the  indictment  for 
receiving  goods,  the  property  of  Wing,  it 
turned  out,  by  the  testimony  of  WiUiam 
H.  Hull,  that  the  property  was  purchased 
of  him  by  Wing  as  the  active  partner  of 
the  firm  of  King  4*  W  ^«g,  and  that  the 
witness  received  a  note  executed  by 
Wing,  but  in  the  partnership  name. 

On  an  objection  to  this  prosecution  by 
the  counsel  for  the  defendant,  the  court 
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decided  it  could  not  be  maintained,  and  so 
in>5tructed  the  jury,  who  acquitted  liiiii. 

Oil  the  traverse  of  the  other  i[idict- 
mcnts,  it  ap[)eared  that  the  defendant  h;i(l 
been,  for  a  long  time,  in  the  habit  of  re- 
ceiving goods  of  diflcrent  kinds,  of  vaga- 
bond looking  negroes,  at  an  inadequate 
value  :  that  he  carried  such  goods  fre- 
quently to  an  auction  to  make  a  quick 
iale  :  that  when  the  marshal  searclied 
some  of  the  goods  were  found  concealed, 
and  that  when  called  on  \}y  Charles  Oak- 
ley, a  gentleman  who  had  lost  goods 
found  hy  him  in  possession  of  the  defend- 
ant, he  was  agitated,  and  acknowledged 
that  he  had  purchased  goods  of  negroes 
whom  he  had  reason  to  believe  stole  the 
goods. 

Price  stated  that  the  defendant  would 
rely  on  good  character,  and  he  produced 
several  very  respectable  witnesses  who 
proved  his  good  character. 

The  mayor  charged  the  jury  in  sab- 
stance  that  good  character  in  a  clear  Cit^e 
of  guilt  was  of  no  avail  ;  and  tliat  the  sev  - 
eral circumstances  above  enumerated,  in- 
dependent of  the  positive  testimony  ol  i 
Oakley,  were  clearly  indicative  of  tlie 
defendant's  guilt. 

He  was  convicted,  and  his  sentence  sus- 
pended. 


(new  trial.) 

HENRY  GREEN'S  CASE. 

Maxwell,  Counsel  for  the  prosecution. 
Simons,  Counsel  for  the  pr-'soner. 

Where  the  prisoner  moves  for  a  new  trial  on  tho 
ground  that  testimony  was  admitted  on  behalf 
of  the  prosecution  which  tl}e  prisoner  cau  show 
to  be  infamous,  the  coml  will  recur  to  all  the 
circumstances  of  the  case,  in  judging  of  the  pro- 
priety of  granting  such  motion. 

The  prisoner  having  been  convicted  of 
a  felony,  Simons  moved  for  a  new  trial 
on  an  affidavit  of  the  prisoner  stating,  in 
effect,  that  a  witness,  named  in  the  affi- 
davit, who  had  sworn  on  the  trial  to  mat- 
ters material  to  the  prosecution,  had  been 
liberated  from  the  state  prison  ;  and  that 
the  prisoner  on  the  trial  was  unable  to 
produce  testimony  of  that  fact. 


Maxwell  contra. 

The  mayor  said  that  on  recurring  to 
the  facts  in  the  ca«e,  it  appeared  tijul  the 
evidence  of  the  felony,  independent  of 
the  relation  of  th^e  witness  slated  in  the 
iffidavit,  WHS  clear  and  satisfactory.  No 
illegal  testimony  operated  to  prodiice  a 
conviction  ;  and  in  deciding  on  the  pro- 
priety of  granting  a  new  trial  in  such  case, 
a  sound  discretion  ought  to  he  exercised. 
The  cotirt  would  look  to  the  factii  and 
circumstances  in  the  case. 

The  motion  was  denied,  the  pri- 
soner sentenced  to  the  state  prison  for  five 
years. 


(insurance  on  lottery  tickets.) 
CHARLES  N.  BALDWIN'S  CASES. 

To  ajijree  to  pay  ^5,  in  consi<ioration  of  the  receipt 
of  a  less  sum,  if  a  particular  number  b*:  drawn 
on  a  puj-ticuiar  day,  is  sclliui^  a  ckn/tct  of  a 
lickd,  uitliin  the  meaning  of  fUe  act. 

The  defendant  having  been  convicted 
on  three  indictments  for  insuring  on  lot- 
tery tickets,  Gardenier,  on  one  indict- 
ment, moved  in  arrest  of  judgment  on  the 
ground  that  the  indictment  cnarged  the 
defendant  with  having  sold  to  Cyrus  Tan- 
ner the  chance  of  ticket  No.  19  in  the 
Medical  Science  Lottery  No.  4  for  the 
sum  of  2s.  8d.  And  the  indictment  fur- 
ther alleges  that  if  that  number  siiouid  be 
drawn  on  tlie  day  stated,  the  defendant 
was  to  pay  Tanner  j>5. 

This,  the  counsel  contended,  was  not 
selling  the  chance  of  a  ticket  ;  b'lt  was 
rather  receiving  money,  in  consideration  of 
repaying  a  larger  sum,  as  described  in  a 
subsequent  clause  of  the  act  ;  and  he 
therefore  insisted  that  tiie  illustration  of 
the  ofi'ence  was  a  departure  from  its  de- 
scription in  the  first  part  of  the  indict- 
ment. 

The  mayor  decided  that  the  indictment 
was  good.  The  statute  mentioned  chance 
or  chances  ;  the  legislature  never  could 
have  intended  to  confine  it  to  one  spe- 
cific chance,  and,  in  the  -view  of  the 
court,  this  was  a  chance  in  relation  to 
time. 

i  he  motion  was  denied,  and  the  de- 
fendant fined  ^260  and  the  costs. 
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For  July, 


NO.  /, 


At  the  sittings  held  iu  and  tor  the  Citv 
and  County  of  x\ew-York,  before  the 
Honourable  xA.mbrose  Spencer,  one  of 
the  Justices  of  the  Supreme  Court  o.t 
Judicature  of  the  State  of  Nevv-'i  ork. 
on  the  24th  and  25th  days  of  June,  in 
the  year  of  our  Lord  one  thousand 
eisht  hundred  and  eighteen. 

M'KESSON,  Clerk. 

(libel  PUBLICATION  FAMILY  DISCORD  

VARIANCE  JURISDICTION  DAMAGES.) 

JOHN  M.  TRUMBULL, 
vs. 

THOMAS  GIBBONS. 

D.B.  Ogden,  Hoffman,  and  Wells,  Coun- 
sel for  the  Plaintiff. 

Emmet  and  Griffin,  Counsel  for  the  De- 
fendant. 

In  a  printed  libel  there  was  a  note;  and  in  the 
declaration,  at  the  point  of  reierence,  the 
matter  contained  in  the  note  was  set  forth 
as  a  conlinuation  of  the  libel,  without  sta- 
ting- that  such  matter  constituted  the  note 

 held  that  this  was  t  •  variance. 

Where  parts  of  a  libellous  pubUcation  are  set 
forth  ID  a  deciai-atioa  and  other  parts  omit- 
ted, and  at  the  several  places  of  omission 
no  mention  is  made  thereof  in  tliC  declara- 
^tion,  which  proceeds  as. though  the  maiter 
'succeeding  the  part   omitted   was  but  a 
continuation  of  the  preceding  part  set  forth 
in  the  declaration,  it  was  held  that  this  was 
no  variance. 
When  the  defendant  doth  not  attempt  to  jus- 
tify or  prove  a  libel  true,  it  is  to  be  cousider- 
edValse,  hut  the  plaiuiirt,  for  that  reason,  is 
not  to  be  precluded  from  proviug  the  falsity 
of  the  charges. 
To  engage  a  printer,  even  in  a  foreign  state, 
to  print  a  libel  is,  technically,  a  sufficitnt 
publication  to  sustain  an  action. 
Where  the  parties  in  such  action  are  both  resi- 
dents o^a  foreign  state,  and  the  libel  is  pub- 
lished in  such  state,  the  action  will  lie. 
To  dehver  to  a  wife,  in  confidence,  a  hbel,  is 
not  a  pubhcation  ;  but  \vhe»e  she  herself 
distributes  some  printed  pamphlets  contain- 
ing a  libel,  to  persons  whose  names  have 
been  indorsed  ihereon  by  the  defendant,  and 
delivers  others  with  a  siuular  indorsement 
to  the  plaintiff  himself,   who  distributes 
them,  the  defendant  was  held  responsibk 
for  the  publication  of  the  former,  but  not  of 
the  latter. 

Though  the  jury  are  not  to  give  damages  to  a 
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party  hbeiled  for  any  part  couiaimug  libels 
against  anoilier,  yet,  in  judging  of  the  mo- 
tives which  actuated  ilie  writer,  the  jury 
may  look  at  the  whole  publication. 


This  was  an  action  on  the  case  for  a 
libel ;  the  damages  being  laid  at  g  100,000. 

The  declaration  which  contained  one 
count,  alleged  that  the  defendant,  on  the 
i9th  day  of  Jiepteaiber,  1816,  at  the  City, 
and  within  the  County  of  New-York,  did 
iaisel)',  and  maliciously  compose,  print, 
and  publish,  a  certain  libel  of  and  con- 
cerning the  defendant. 

The  writer  hrst  states  to  his  corres- 
pondent, his  own  wife,  that  he  proceeds 
to  write  a  few  lines  on  what  is  Trumbull's 
case.  The  first  charge  against  the  plain- 
titi"  was,  that  he  pretended  to  have  a  con- 
cern with  a  Mr.  Grucie  in  buying  a  cargo 
of  rice,  which  was  a  deliberate  lie  ;  for 
he  had  no  such  concern,  and  had  neither 
means  nor  credit  to  purchase  a  barrel  of 
rice  ;  nor  could  he  at  that  time  pay  his 
weekly  lodgings  to  Mrs.  Fine  ;  and  he  had 
to  borrow  small  sums  from  Mr.  Marquand, 
and  his  board  he  took  from  the  defend- 
ant's table. 

The  writer  then  proceeds  to  state,  that 
Trumbull  being  in  this  situation,  soon  in- 
gratiated himself  into  the  correspondent's 
favour  through  the  influence  of  her 
daughter.  You  have  often,"  continues 
the  publication,  "inquired,  why  my  dis- 
like to  this  man.  My  feehngs  have  al- 
ways revolted  at  the  recollection  of  the 
causes  of  my  hatred  to  him.  I  wish  to 
share  yours  ;  but  the  time  has  arrived 
when  you  ought  to  know  it  ;  and  how- 
ever painful  and  oppressive  it  is  to  my 
feelings,  however,  great  my  agony  and 
sorrow  in  making  it  known  to  you,  it  has 
became  proper  from  dire  necessity  ;  for 
it  is  my  hatred  to  this  man  that  is  the 
foundation  and  cause  of  your  treatment 
to  me." 

The  writer  then  states  that  before  the 
marriage  of  Trumbull,  he  dishonoured  the 
only  daughter  of  the  defendant  within  bis 
ivalls. 

"  Proof,  in  detail,  is  forbore  at  present. 
VVhsnever  you  re<iuire  it  ia  a  tenjpej-ate 
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resprctrul  niiuuer,  1  will  give  you  the 
cvificrice  oC  the  heart-rcrnhng^  tnith-^.  I 
caiiiiot  now  cotumeut  on  this  horrid  deed  : 
rr>v  Idood  chills  in  every  vein — my  heart 
lliiobs — my  pulse  heats  hiii;!)— I  ^toj) — I 
nill  resume  my  pen  to-morrow.  Iftljere 
he  a  crime  blacker  than  another — Satan, 
il'  thei  e  be  a  purpose  thou  wouldst  ac- 
ro!nf)lish  to  harrow  up  the  feelin^^s  of  a 
father,  which  modesty  «hudders  to  tiiink 
of,  infuse  into  the  villain's  breast,  the  | 
pro^titutioTi  of  an  only  d'Ui!xfjter-  -the  work 
of  hell  is  done.  For  what  does  it  concern 
the  vilbiin,  the  disgrace  of  a  family,  when 
mterest  blows  the  g:de  in  search  of  my 
estate.  The  vilhun,  without  a  blush,  rob- 
bed me  of  the  diijrnity  of  my  family,  and 
now  seeks  to  destroy  its  peace,  fiod 
w  iW  whet  his  instrument  airaiiistlhe  per- 
petrator of  such  d  imes. " 

The  writer  then  proceeds  to  cliarj:;e 
the  plaintiff  with  babitu  il  mendacity,  and 
cites  sever  dinst'Mices  to  illustrate  the  po§i- 
tion,  one  of  wiiich  is,  that  i»i  bejitember, 
ll3Us  the  writer  t^ave  Trumbull  a  deed  ; 
for  the  only  farm  he,  tbe  defendant,  had 
in  the  northern  country,  and  at  tbii  same 
time  tuld  him  that  he  shotild  have  the  use 
of  an  adjoininii;  wheat  patch"  for  one 
year  ;  and  that  in  the  defendant's  absence 
in  Georgia,  Trumbull  tried  to  sell  that 
place  to  one  Luke  Tucker.  ''But  you 
say,"  continues  the  publication,  "that 
your  son  Trumbull  is  a  pious  man,  a 
zealous  christian,  a  communicant  in  the 
church — his  blessings  and  thanksgivings 
before  and  atter  meat  are  very  leni;thy 
and  very  good  ;  he  makes  long  prayers 
night  and  morninii- — therefore  he  had  a 
right  to  sell  my  house." 

"  The  next  vice  di'^covo-ed  was  steal- 
ing." The  writer  here  proceeds  to  por- 
tray in  glowing  colours  the  injury  inflict- 
ed by  Trumbull  on  a  Miss  D.  a 
daughter  of  General  D.  in  pilfering 
from  her  trunk,  three. letters,  which  hei 
father,  then  residing  nine  hundred  miles 
distant,  had  written  to  her  on  the  subject 
of  her  marriage,  relative  to  which  she 
had  previously  written  to  him. 

From  the  tenor  of  this  part  of  the 
pubUcation,  it  appears  that  this  Miss  D. 
was  then  an  inmate  in  the  same  house 
with  Trumbull  in  Georgia,  and  was  about 
being  married  to  a  son,  or  some  other 
Dear  connexion  of  the  defendant. 

"  The  three  letters,"  proceeds  the  wri- 


'  ter,  *'  your  «on  delivered  to  me  in  my 
!  own  hand.    Upon  re;iding  a  part  of  one, 
I  threw  them  all  on  the  floor,  and  w.dked 
i  into  my  garden  to  reflect  on  the  melan- 
;  choly  state  into  which  all  my  family  were 
'  then  shortly  to  he  involved.     Von  soon 
!  became  (Unvoted  to  Tnimbuirs  views  ; 
and  soon  resolved,  at  all  hazards,  at  the 
risk  of  honour,  reputation,  and  the  peace 
of  my  house,  to  carry  him  through. 
"When  you  ^e(plestf•d  aspe<:ial  conven- 
i  tion  to  have  my  answer  upon  the  marria^r 
between  him  an«l  his  present  wife,  1  at- 
tended and  iTfive  you  all  a  hearing.  •  It 
was  intended  that  otdy  yourself  and  Mr. 
Trun»bull  .should  attend  jne  ;  but  on  hear- 
I  ing  Tnnnbull  in  the  thorouglif ire  closet, 
know  ing  that  he  was  listening,  and  that  he 
could  oidy  imperfectly  hear,  I  ordered 
him  in.    I  said  to  all  of  you,  and  I  repeat- 
ed it,  that  if  Ann  married  Trumbull  I 
would  not  give  her  one  shilling.  The 
marriiige  was,  however,  solemnized  in 
spite  of  all  I  could  do  to  prevent  it. 

lint,  alas  !  how  weak  a  man  is  a  father." 
The  writer  then  proceed*  to  state  that, 
when,  in  a  conference  with  his  corres- 
pondent, he  had  told  her  that  Trumbull 
should  not  have  a  shilling,  kc.  she  answer- 
ed "  Let  them  go  and  work."  "  Misera- 
rable  creature  !  He  has  not  earned  a  gin- 
gerbread since  he  hixs  been  married."  i:c. 

it  would  take  a  full  quire,  if  I  could 
recollect  all,  to  write  down  the  misde- 
meanours of  this  man  Trumbull.  1  must 
remind  you  of  his  sacking  Miss  H.'s  bn- 
reau  when  they  were  boarding  together 
at  Clark's  boarding  house  in  New-York, 
a  part  of  which  you  told  me  in  Savannah, 
in  December,  1814.  You  told  me,  but  I 
heard  it  before,  that  Mrs.  C.  had  said  that 
she  caught  'I'rumbull  in  Miss  H.'s  cham- 
ber Avith  his  shoes  off,  and  at  her  desk, 

The  writer  then  states,  that  upon  hi? 
issuing  a  hand  bill  mentioning  that  affair, 
his  correspondent  went  to  Nevv-Y'ork  with 
Mrs.  Trumbull  and  one  Law  son,  and  call- 
ed on  Mrs.  C.  to  make  her  retract  her 
words  ;  but  she  said  tliat  though  she  did 
not  see  Trumbull  in  Miss  H.'s  room,  yet 
that  she  herself  detected  him.  And  Mrs. 
C.  then  turned  to.  Mrs.  Trumbull  and  said, 
"  It  is  a  fact  that  Mr.  Trumbull  w^as  de- 
tected at  my  daughter's  drawers  ;  and  Ana 
you  know  it." 

"  How,"  proceeds  the  writer,  "  will 
■  vou  endaavour  to  explain  the  manner  jb 


GITY-HALL 

'which *you  have  acted  on  this  occasion? 
Here  Trumbull  is  charged  with  being  de- 
ected  in  steahng ;  you  engage  to  defraud" 

-  lently  a  mistake  in  printing — defend) 
inbull,  and  how  do  you  do  it  ?" 

The  pubhcation  then  proceeds  to  state 
how  the  correspondent  had  endeavoured 
10  screen  Trumbull  ;  *'  but,"  says  the 
writer,  "  I  am  wilhug,  at  any  time,  to  de- 
clare upon  my  oath  that  I  have  heard 
Trumbull  admit  the  fact,  and  I  told  you 
io,"  &:c. 

The  writer  proceeds  to  accuse  hiscor- 
•^M)ondent  with  endeavouring,  by  arti- 

-  to  screen  Trumbull,  and  threatens 
that  he  will  nictke   a  full   state  of 

•   case.    "You  have  blackened  your- 
f  with  the  crimes  of  Trumbull,  inas- 
ti  as  you  attempt  to  screen  a  villain 
vv  iitin  the  facts  against  him  are  as  plain  as 
Igospel  truths,*'  <^c. 

;     After   considerable   more  abuse  of 
'Trumbull,  mingled  with  raillery,  where- 
in he  is  charged  with  trying  to  persuade 
himself  that  he  can  cheat  his  God,  the 
publication  proceeds  :     See  Trumbull,  a 
|few  days  ago,  cringing  before  me  like  a 
dog  licking  the  dust  from  my  foot,  wiHing 
to  feed  on  my  spittle  ;  now  he  thinks  he 
can  gather  a  few  pence  from  you,  con- 
spires against  me;  becomes  my  enemy, 
&c.    He  is  your  coachman  to  drive  you 
I  to  a  lawyer  to  hurry  you  into  difficulties. 
He  wickedly  practised  on  your  blindness 
to  accomplish  very  unwarrantable  pur- 
poses, treasuring  up  shame  and  sorrow 
for  you  when  the  delirium  of  passion  is 
lover,  the  fit  exhausted,  and  rage  hath 
ipent  itself.    He  cares  not  what  pangs  it 
costs  your  heart ;  his  sole  object  is  a  ht- 
;  tie  more  money. 

'*  As  if  the  spirit  of  prophecy  had  come 
upon  me,  I  told  this  man  just  before  he 
ran  aw^ay  to  Savannah  to  fetch  you,  shak- 
ing my  forefinirer  gently  at  him,  I  said, 
*  Sir,  if  Mrs.  Gibbons  comes  to  this  coun- 
try this  summer,  you  and  your  wife  will 
make  a  quarrel  between  Mrs.  Gibbons 
and  me.  You  will  attempt  to  separate 
us.'  I  appeal  to  this  lying  villain  himself 
:  for  his  acknowledgment  of  this  declara- 
'  tion — deny  it  if  he  dare.  Instead  of  im- 
peding his  base  designs  I  believe  it  prompt- 
ed him. 

!  "  More  than  all  this,  Trumbull  threaten- 
'  ed  to  take  away  my  life.    He  said  that  if 

it  was  not  for  the  love  he  had  for  his  wife, 

be  would  cut  my  throat,  tc. 
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"  I  will  bind  him  and  Mrs.  Havens  over 
to  keep  the  peace  towards  me  and  all  the 
good  citizens  of  this  state. 

One  case  more  under  this  head  of  pil- 
fering"— Here  the  writer  proceeds  t© 
state  that  he  had  recently  missed  a  valu- 
able document  relating  to  his  controversy 
w  ith  Aaron  Ogden  out  of  a  trunk  to  which 
no  person  had  access  except  Trumbull 
and  himselt',  the  defendant.  Suspectinj^- 
that  Trumbull  had  it,  the  defendant  more 
than  once  demanded  it  of  him,  just  before 
he  ran  away  to  Savannah,  secretly  to 
bring  the  correspondent  to  this  country 
for  him  to  bully  for  her — And  in  your 
attacks  you  always  call  upon  your  maker, 
appealing  to  hiui  to  make  your  attacks 
more  solemn — and  thus  you  attempt  to 
make  a  constable  of  your  God,  as  I  have 
often  had  occasion  to  tell  you.*'  kc. 

Finally,  the  writer  proceeds  to  chal- 
lenge his  correspondent,  Trumbull  and 
wife,  to  meet  him  before  the  Rev,  Mr. 
M'Dowel,  the  minister  of  the  parish,  to 
hear  the  matter.  "  You  know,"  pro- 
ceeds the  publication,  "  that  in  this  I 
}  ield  much.  You  belong  to  the  church — 
you  are  permitted  within  the  sanctuary. 
You  and  your  son,  Trumbull,  are  com- 
municants, and  do  you  know  that  main- 
taining peace  and  holding  communion  are 
equal  terms  with  the  primitive  christians  ? 
and  do  you  know  that  our  coniession  of 
faith  teaches  that  sacraments  are  intend- 
ed to  put  a  visible  difference  between 
those  that  belong  to  the  church  and  the 
rest  of  the  world  ?"  &c. 

The  writer  reiterates  the  offer  of  sub- 
mitting to  M'Dowell;  but  states  that,  in 
his  opinion,  she  will  decline  to  submit. 
"  I  will,"  continues  the  publication,  "  has- 
ten the  inquiry.  I  will  meet  you  at  the 
closet  of  M'Dowell,  or  at  a  convenient 
time,  at  my  own  house.  It  will  be  un- 
pleasant for  me  to  go  to  the  house  I  gave 
Mrs.  Trumbull  ;  it  has  become  a  nest  of 
thieves.  My  property  is,  at  this  time,  se- 
creted there,  kc. 

"  How  can  your  attachment  to  Trum- 
bull be  accounted  for  ?  Is  it  his  zeal  for 
religion — his  long  prayers  at  night  before 
you  I  Let  me  tell  you  it  is  all  hypocrisy 
and  amusement.  He  makes  a  long  pray- 
er in  the  evening,  just  as  I  use  to  sing^to 
you  the  Quaker,  or  any  other  song,  for 
amusement — prayers  are  only  for  his 
amusement.  It  is  like  mulatto  Dinah  sing- 
ing psaJms.  A  miiradLry  of  holy  doings.  I 
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detest  such  pitiful  tricks  to  cheat  Jeho- 
vah !  And  so  on  buriday  he  will  watk 
throu;^h  the  snow  to  nieeling  :  this  is  on- 
\y  for  fear  to  his  parson,  not  love  to  God, 
&c.  lie  hopes  to  ^Mn  a  rch^ious  clia- 
racter  by  whmin<;  about  tlie  pulpit.  Uh  ! 
lieligiun — holy  relii^ion  !  how  niany  pur- 
poses are  you  made  to  answer  I'hi?? 
'i'rutnhtill  should  he  hunted  out  of  e\ory 
crevice  iu  the  ciiurch  :  1  am  vvilliii^  to 
assist  in  the  work,  for  he  poisons  tlie  wa- 
ters of  the  sanctuary. 

'*  You  have  it  in  your  power  to  conli- 
nuc  in  that  j-late  of  ease,  tranijinllity  and 
aflluencc,  you  have  for  a^es  enjoyed,  oi 
to  entangle  yourself  in  a  state  ol  dilliculty 
and  trouble,  ^c.  I  do  not  care  three 
b.nley-corns  wiiich.  1  never  have,  in  a 
lon^;  life,  yielded  to  any  sort  of  opposition. 
I  never  shall  ;  and  if  you  make  yoursel 
a  wTonj;  eleclion,  1  bid  you  a  loiii;  liue- 
wc!l.  The  occ;ision  warrant>  it  ;  and  1 
would  be  willing,  if  my  nature  would  per- 
mit it,  to  drop  a  tear:  \our  destinies 
seem  to  make  that  demand  upon  nvj,  ^c. 

"  Trumbull  ought  to  be  h  inged  for  the 
injustice  he  has  done  his  children.  Amen." 

Much  of  the  matter  contained  in  this 
publication  wjis  omitte<l  in  tiie  declara- 
tion ;  but  in  severa'  other  parts  of  the 
publication,  the  principal  part  of  which 
was  read  in  e\idence,  matters  highly  im- 
moral and  indecent  wei  u  alleged  against 
the  correspondent,  her  fa:nily,  and  many 
other  persons.  The  writer  advocates 
the  doctrine  of  polygamy,  from  scripture  ; 
alleges  that  a  church  divine,  named  in  the 
publication,  who  used  to  visit  tlie  f.miily 
in  Georgia,  advocated  the  same  doctrine 
from  the  same  source,  and  that  he 
made  a  convert  of  the  correspondent.  In 
another  part,  the  writer  states  that  his 
correspondent,  previous  to  her  marriage, 
was  taken  by  him  from  a  dunghill  ;  and 
the  conduct  and  practices  of  the  defen- 
dant's father-in-law,  a  planter  in  Geor- 
giaj  is  stated  in  the  publication,  to  have 
been  grossly  obscene  and  scruidalous. 

The  detail  we  forbear  to  cater  into,  as 
it  CO  ild  not  be  endured. 

Ogden  opined  the  case  on  behalf  of 
the  plaintift"  by  stating  that  the  case  was 
without  precedent  in  the  annals  of  our  ju- 
risprudence. The  action  was  brougnt 
for  a  libel  Contained  in  a  printed  pamphlet 
the  most  scandalous,  indecent*  and  im- 
pious that  could  be  framed.  It  was  pub- 
Ueh^il  by  the  defetidant  against  his  fion^a^ 


law,  and  his  own  daughter  who  had  siiica.  • 
descended  to  the  grave  ;  and  if  cver3fj|p 
word  in  the  publication  were  true,  th^ 
lefendaiit  was  a  monster — nay  worse  thain 
a  savage — he  deserved  the  execration 
•ivery  person  in  a  civilized  society,  nop; 
lost  to  every  feeling  of  humanity,  for  gi-j 
vmg  publicity  to  such  a  during  and  attro^ 
rious  libel.     l''or  had  the  daugliter,  pre-» 
\  ions  to  her  marriage,  b(!en  guilty  ol  in-* 
'li>cretitu)s  and  faiiings,  the  father  ought* 
to  have  been  the  last  person  to  have  pro-j 
•  laiined  them  to  the  world,     iiut,  sai(i 
i!ie  counsel,  it  will  appear  that  so  faw^ 
iVom  this  publication  being  true,  the  de*| 
fend.mt  hits  conh^ssed  every  wor<I  and 
sentence  to  be  utterly  faUe.  Without 
attempting,  at  this  stage  of  the  case,  to 
enli'^t  the  feelings  of  the  jury  by  enter- 
ing into  a  detail  of  the  abominable  con- 
duct of  this  defendant,  we  siiall  proceed, 
said  the  counsel,  to  the  evidencf;. 

The  counsel  hereupon  produced  a 
printed  paniplilet  with  a  paper,  containing 
writing  attached  thereto,  directed  to  Mrs. 
Gibbons  ;  and  in  ditlerent  places  on  the 
margin  of  the  sheets,  writing  was  intro- 
duced, intended  either  as  additions  to,  or 
explanations  of,  the  printed  matter  in  the 
body  of  the  book. 

Elias  P.  Dayton,  a  witness  for  the 
plaintitf,  on  being  sworn,  testified,  that 
tlie  writing  was  that  of  the  defendrint ; 
and  that  in  the  year  1816,  and  since  that 
lime,  the  plaintilT  and  defendant  were 
near  neighbours  to  each  other  at  Eliza- 
hethtown  in  New-Jersey. 

The  counsel  proceeded  to  read  the 
whole  publication,  which  occupied,  as  we 
should  judge^  more  than  an  hour.  He  omit- 
ted, however,  in  the  reading,  some  tiiings 
which  were  stated  in  relation  to  third 
persons. 

The  plaintiff  having  rested  his  case. 
Emmet  stated  to  the  court  three  grounds 
of  variance  between  the  declaration  and 
the  publication  read  in  evidence. 

1.  In  the  declaration,  the  publication  is 
described  as  a  printed  paiuphltt;  but  it 
appe  trs  to  be  partly  written  and  partly 
printed. 

2.  In  the  body  of  the  publication  there 
is  a  mark  of  reference  ;  beneath  which, 
on  the  same  page,  there^  is  a  note.  In 
the  record,  the  matter  contained  in  the 

I  note  is  introduced  as  a  continuation  of 
I  ihv.  matter  in  the  body  of  the  work  at  the 
pomt  of  reference* 
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.  3.  The  plaintiff,  in  framing  his  declara- 
ion,  has  selected  certain  portions  of  the 
oamplilet,  omitting  a  part,  and  without 
^ny  introduction  at  the  several  points  oi 
pmission,  he  has  inserted  the  wnole  as 
pne  continued  quotation;  whereas,  he 
^hoi'jd  have  inserted  at  the  commence- 
.nent  of  the  matter  immediately  following 
^ne  part  omitted,  words  to  show  that  such 
omission  had  been  made. 
I  The  court  said,  with  regard  to.  the  first 
objection,  that  it  related  merely  to  the 
llescription  of  the  libel  ;  and  that  whether 
•>vritten  or  printed,  was,  in  the  opinion  oi 
the  court,  immaterial. 
I  The  second  and  third  objections  re- 
i3olved  themselves  into  one  ;  and  the  sub- 
stance of  the  objection  to  the  declaration 
.seemed  to  be,  that  the  juxtaposition  of  the 
matter  was  improper.  Now  the  plaintitf 
iiad  undoubtedly  a  right,  as  in  this  instance, 
to  select  such  parts  of  the  libellous  mat- 
f;er  as  he  judged  proper,  and  omit  the 
rest ;  and  though  after  the  several  breaks 
or  omissions,  it  was  usual  to  preface  the 
succeeding  matter  in  the  declaration  with 
words  importing  that  an  omission  had  oc- 
curred, his  honour  did  not  conceive  this 
to  be  necessary.  He,  therefore,  decided 
that  the  several  objections  taken  were  not 
tenable. 

Mr.  Emmet  said,  that  he  bowed  with 
respectful  deference  to  the  opinion  of  the 
court,  but  he  begged  leave  to  tender  a  bill 
of  exceptions  to  the  opinion. 

Griffin,  hereupon  opened  the  defence 
in  a  clear,  luminous  and  perspicuous  man- 
ner. This  is  one  of  the  cases,  said  the 
counsel,  in  which  the  truth  of  that  remark, 
that  unbounded  wealth  does  not  produce 
happiness,  is  abundantly  verified. 

The  parties  in  this  case  previous  to  the 
time  of  the  commencement  of  this  con- 
troversy, lived  at  Efizabethtown  in  New- 
Jersey.  Mrs.  Gibbons,  the  wife  of  the 
defendant,  was  in  Georgia  ;  and  though 
there  had  been  some  kind  of  arrangement 
concluded,  that  the  plaintiff  should  go  and 
accompany  his  mother-in-law  on  a  visit  to 
Elizabethtown,  in  the  summer  of  1816, 
yet,  by  reason  of  some  difference  between 
the  plaintiti"  and  defendant,  he  was  ex- 
pressly enjoined  and  prohibited  by  his 
father-in-law  to  go  to  Georgia  for  that 
purpose.  Notwithstanding  this,  prepara- 
tions were  secretly  made  by  the  plaintiff, 
and  he  departed  without  the  knowledge 
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of  the  defendant,  and  brought  on  the  wife 
10  Elizabethtown. 

Here  is  the  prime  cause  of  ail  this  dif- 
ficult3^  Though  the  wife  of  the  defend- 
ant, on  her  arrival,  went  to  his  house,  yet 
in  a  short  time  she  left  it,  and  went  to 
reside  at  the  house  of  her  son-in-law. 
She  separated  herself  from  her  husband  ; 
and  through  the  countenance  and  sup- 
port of  the  son-in-law,  measures  were  de- 
vised between  them  for  a  divorce  from 
her  husband  ;  and  the  son-in-law  accom- 
panied her  to  a  professional  man  in  that 
state  for  advice  and  direction  on  that  sub- 
ject. 

The  defendant  took  a  part  of  his  family 
in  his  carriage  and  went  on  to  Saratoga 
.springs,  where  a  portion  of  this  publica- 
tion was  composed.  From  thence  he  went 
to  Boston,  where  it  was  finished,  and  a 
confidential  printer  was  engaged  under  an 
injunction  of  secrecy  to  print  fifty,  and  to 
return  the  proof-sheet  and  manuscript 
carefully  to  the  defendant.  This  was  done  ; 
and  on  his  return  to  New- York,  he  en- 
closed five  to  his  wife  in  an  envelope,  en- 
dorsing four  of  them  to  her  most  confi- 
dential friends.  It  was  intended,  how- 
ever, by  him  as  a  confidential  communica- 
tion to  his  wife  ;  and  the  object  of  print- 
ing it  was  to  terrify  her  into  a  compliance, 
and  to  bring  her  back  to  her  family.  It  pro- 
duced the  elTect :  but  she  having  delivered 
two  or  three  copies  to  the  plaintiff,  he  de- 
livered them  to  those  persons  to  whom 
they  were  directed.  He  was,  therefore, 
the  publisher,  and  the  on\y  publisher  of 
that  libel  on  which  the  opposite  counsel 
had  been  so  lavish  of  opprobrious  epi- 
thets ;  and  for  w  hich  they  modestly  re- 
quire at  the  hands  of  the  jury  enormous 
damages.  The  libel,  it  is  true,  was  high- 
ly improper ;  nor  would  the  counsel  for 
the  defendant  attempt  its  justification  ;  but 
they  would  contend  that  under  the  circum- 
stances of  this  case,  which  would  be  more 
fully  disclosed  in  testimony,  the  plaintiff 
alone  ought  to  be  considered  responsible 
for  this  pubhration. 

It  would  further  be  shown,  that  after 
these  pamphlets  had  been  distributed  by 
the  plaintilf,  an  amicable  adjustment  of 
differences  between  the  parties — a  family 
compact  was  entered  into,  through  the 
mediation  of  William  Gibbons,  the  plain- 
tiff's brother-in-law  ;  and  the  prominent 
terms  of  that  compact  were,  that  those 
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pami>hlnt?  shovild  be  Ukeo  up  hy  the 
plaintill",  and  that  his  children,  in  tlie  wiH 
of  the  delendant,  slioidd  st.ind  on  the  hame 
looting  >vi|h  tlie  rest  of  the  funily  ;  and 
all  past  ditVerences  hetwetii  the  parties 
were  to  be  buried  in  oblivion. 

Notwitliritanding  this  solemn  arrange- 
ment, entered  ir»to  by  the  delendant  wiih 
<^od  faith,  an  a^^recment  which  ought  to 
have  been  held  sacred,  because  family 
discord,  whatever  may  be  its  origin, 
ought  never  to  be  made  public  unlesb 
required  by  the  most  imperious  circum- 
stances, the  defendant,  on  coming  to  this 
city,  was  arrested  at  the  suit  of  the  plain- 
tiff, and  hel<t  to  bail  in  100,000  dollai-s. 

William  Gibbons,  a  young  gentleman 
of  interesting  deportment,  on  being  sworn 
as  a  witness  for  the  delendant,  testified 
that  in  August,  181G,  he  went  in  a  car- 
ri-ige  with  his  father,  the  defendant, 
and  one  of  his  other  sons  with  his  lady, 
from  Elizabethtowu  to  Saratoga  s{)ringii, 
leaving  his  tnother  at  the  former  j)lace  m 
the  house  of  the  plaintiff.  Her  staying 
there  was  contrary  to  the  wishes  of  his 
father  ;  and  the  plaintiff,  previous  to  the 
tour  to  Saratoga,  had  accompanied  his 
mother  to  Mr.  Stockton,  a  lawyer  at 
Princeton,  for  professional  advice  relative 
to  a  divorce  which  was  contemplated  be- 
tween the  father  and  mother  of  the  wit- 
ness. Whether  the  plaintiff  advised  the 
mother  thus  to  proceed,  the  witness  did 
not  know. 

About  one  third  of  the  pamphlet  was 
written  at  the  springs  ;  and  from  thence 
the  deftindant,  witii  his  company  as  afore- 
said, went  to  Boston,  where  the  remain- 
der of  the  publication  was  written,  and 
the  witness  was  sent  by  his  father  to  a 
printer;  who  engaged  with  him  to  print 
tifty,  enjoined  him  not  to  make  it  pub- 
lic, and  required  him  to  return  the 
manuscript  and  proof  sheet.  This  the 
printer  did,  and  delivered  tifty  copies  to 
ttie  witness,  and  the  manascript  and  proof 
sheet. 

Shortly  after  this,  the  company  left 
Boston  for  this  city,  where  they  arrived 
on  the  17th  of  September  ;  and  the  wit- 
ness was  called  on  by  his  father  for  live 
of  the  pamphlets.  The  defendant  wrote 
*'  Mrs.  Gibbous"  on  one  ;  on  the  second, 
"Col.  Aaron  Ogden,"  on  the  third,  "  Mr. 
Stockton,"  the  %vife's  counsel,  on  the 
fourth,  *'  John  Hay  wood."  and  on  the 
fiflb,  "  Mrs.  Glover."    The  whole  were 


then  enclosed  in  an  envelope  and  direct- 
ed to  Mrs.  Gib%ons,  and  the  witness  lodg- 
ed them  in  Ins  fatlier's  trunk.  reUiining 
forty-live  of  the  pamphlets  hmiself;  none 
of  which  had  been  since  exhiljited  to  uriy 
other  person,  except  two,  for  the  use  of 
the  counsel  on  the  trial. 

The  witness  arrived  at  Elizabethtown 
on  the  21st  of  Sej>teinber,  and  shortly 
allerwards  a  compromise  was  effected 
between  the  lath<  r  and  mother  of  the 
witness,  through  his  intervention,  ;uid  she 
returned  home.  At  this  time  the  plain- 
tiff was  absent  at  Princeton  to  consult 
Stockton  relative  to  the  business  of  s<  j>a- 
ration  ;  and  on  his  return,  the  wiuK  ris 
was  sent  to  request  Trumbull  to  come 
and  see  the  mother.  When  he  came, 
she  stated  to  him  that  she  had  come  to  a 
compromise,  in  which  all  the  memiiers  of 
her  liimily  were  included  ;  and  that  the 
princij»al  reason  of  her  acceding  to  the 
, terms  of  compromise,  was  for  the  sake 
I  of  the  plainlilFs  family. 

The  foundation  and  terms  of  the  com- 
promise were  stated  by  her  to  be,  that 
Trumbull  should  take  up  the  pamphleti 
she  had  delivered  to  him  for  Messrs. 
Stockton  and  Ogden  ;  and  on  the  side  of 
the  defendant,  he  was  to  place  Trum- 
bull's children  on  the  same  footing  with 
the  other  members  of  the  fimily  in  rela- 
tion to  the  iinal  disposition  of  the  pro- 
perty ;  and  all  differences  were  to  be 
buried  in  oblivion. 

The  plaintiff  acceded  to  this,  and  pro- 
!  mised  to  take  up  the  pamphlets  as  the 
mother  requested.  She  told  Trumbull 
that  what  she  had  done  was  ]>erfectly 
voluntary,  and  for  the  sake  of  her  fa- 
mily. 

The  5th  or  6th  of  October,  she  de- 
parted from  Elizabethtown  for  Savannah, 
in  company  with  the  witness,  in  pursu- 
ance of  a  previous  arrangement ;  and  the 
second  day  afterwards,  the  witness  re- 
ceived a  letter  from  the  plaintiff,  which 
was  read  in  evidence,  stating  that  he  had 
received  three  of  the  pamphlets,  two  of 
which  he  delivered  according  to  their 
direction,  and  apologizes  for  not  taking 
them  up.  This  letter  bore  date  on  the 
26th  of  September.  The  reason  why 
the  father  did  not  accompany  the  mother 
to  Georgia,  the  witness  beheved,  was, 
that  the  defendant  was  indicted  by  Mr. 
Ogden  in  New-Jersey,  and  was  also 
boand  in  a  recognizance,  to  the  amount  of 
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5,000  dollars,  in  another  proceeding  in  | 
that   state,  in  which   Trumbull   was  aj 
party.  | 
The  father  of  the  witness  was  arrested  | 
in  this  city  on  the  1st  or  2d  day  of  Octo-  , 
her,  previous  to  which,  no  conference  | 
had  taken  place  between  the  plaintitf  and  | 
defendant.    But  the  mother  alter  the  ar- 
rest had  an  interview  with  Trumbull, 
wherein  she  spoke  in  pointed  terms  of 
reprehension  of  that  proceeding  ;  told  hiin 
he  had  made  a  very  improper  use  of  the  j 
pamphlets,  and  conjured  him  to  discon- 
tinue the  suit,  which  he  refused  to  do, 
saying,  that  he  had  a  right  to  make  use  of 
the  pamphlets  to  vindicate  his  own  cha-  ! 
racter. 

The  witness  also,  in  consequence  of  an 
arrangement  made  by  his  mother  at  EH- 
zabethtown,  had  an  interview  with  (he 
plaintiff  at  the  office  of  Mr.  Ogden,  one 
of  his  counsel  in  New-York,  for  the  pur- 
pose of  efl'ecting  a  compromise  wherein 
the  witness  asked  the  plaintiff  whether 
a  full  recantation  of  all  the  charges  in  the 
publication  would  be  satisfactory,  to  which 
he  answered,  that  something  more  m-as  ne- 
cessary— but  did  not  say  what.  The  wit- 
ness staid  a  few  moments  only  at  the  office, 
and  then  departed. 

At  this  time,  and  at  several  other  inter- 
views which  were  had  with  the  plaintiff, 
the  following  year,  for  the  purpose  of 
effecting  a  settlement,  the  witness  was 
clothed  with  full  discretionary  powers  ; 
subject,  nevertheless,  to  the  ratification  of 
,  the  father. 

j  After  the  return  of  the  witness  from 
Savannah,  he  again  called  on  Trumbull 
to  make  a  settlement  :  but  he  refused. 

The  witness,  in  the  spring  of  1816,  was 
in  Georgia,  at  which  time  Trumbull  came 
there  for  the  purpose  of  bringing  on  his 
mother-in-law  to  the  north,  who  had  re- 
ceived an  nivitation  the  preceding  win- 
ter to  come  on.  At  the  time  Trumbull 
arrived,  the  witness  did  not  know  of  the 
difference  which  existed  between  his  fa- 

^  ther  and  Trumbull  ;  but  he  stated  there 
was  a  difference,  and  in  a  few  days  after- 
wards the  witness  received  a  line  from 
the  father  advising  him  against  Trum- 

,  bull's  bringing  on  the  mother. 

She  came  on  w^ith  him,  however,  some 

[time  in  May,  and,  afterwards,  on  the  ar- 
rival of  the  witness  at  Ehzabethtown,  he 
feund  that  a  separation  had  taken  place 


between  his  parents  ;  his  mother  then  be- 
ing at  the  house  of  the  plaintiff,  who  ac- 
companied her  often  to  Stockton  for  ad- 
vice concerning  a  divorce. 

On  his  cross-examination,  which,  with 
that  of  all  the  other  testimony  on  behalf  of 
the  defendant,  was  conducted  by  Ogden, 
this  witness  further  testitied,  that  when 
Trumbull  came  to  Georgia  to  bring  oa 
the  mother,  and  after  he  had  stated  the 
difference  between  the  father  and  him- 
self, she  called  on  the  witness  for  advice, 
and  he  advised  her  to  go  on  with  Trum- 
bull and  make  up  the  difference. 

At  the  time  of  the  compromise,  before 
the  commencement  of  the  suit,  it  was  un- 
derstood that  the  mother  was  to  return  to 
Georgia,  and  all  past  differences  were  to 
be  buried  in  oblivion  ;  but  the  father  had 
required,  as  a  condition  of  his  forgiving 
the  plaintiff  for  producing  the  separation, 
that  he  should  take  up  the  pamphlets. 

Samuel  Dawes,  a  witness  for  the  de- 
fendant, on  being  sworn,  testified  that  in 
the  spring  of  1816,  being  in  the  employ 
of  the  plaintiff,  and  living  a  short  distance 
from  him,  he  sent  the  witness  for  a  wag- 
on to  carry  himself  and  his  baggage  to  the 
place  where  he  was  to  embark  for 
Georgia  ;  and  on  the  way  Mrs.  Trumbull 
requested  the  witness  to  conceal  the  trunk 
by  covering  it  ;  and  the  husband  directed 
him  not  to  disclose  to  any  person  that  he, 
the  plaintiff,  was  gone.  Previous  to  this, 
he  had  told  the  witness  that  he  was  to  go 
to  Georgia  by  the  advice  of  the  defendant. 

Here  the  defendant  rested. 

The  Rev.  John  M'Dowell,  a  witness 
for  the  plaintiff,  on  being  sworn,  testified 
^to  his  general  good  character  from  an 
acquaintance  of  three  years. 

From  the  cross-examination  of  the  wit- 
ness conducted  by  Mr.  Griffin,  it  appear- 
ed that  the  plaintiff  handed  one  of  these 
pamphlets,  which  had  been  sent  to 
Mrs.  Gibbons,  to  the  witness,  who  lent  it 
to  a  Mr.  Wilson,  and  afterwards  suffered 
Shepherd  Collins  to  peruse  it,  but  did  not 
leave  it  in  his  possession.  At  the  request 
of  Mrs.  Gibbons,  the  witness  enclosed  it 
and  put  it  into  the  post  office,  directed  to 
William  Gibbons,  New- York. 

It  appeared  by  the  further  testimony 
of  this  witness,  that  on  or  about  tiie  21st 
of  September,  1816,  there  was  an  inter- 
view between  the  plaintiff  and  the  defend- 
ant, at  the  house  of  the  witness,  at  the  in 
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stance  of  the  old  laily,  biit  without  effect. 

Uabrlla  Post,  a  witr)rss  for  the  })Iain- 
ti/f  testified,  tliat  in  18 Hi,  the  wife  oAhe 
ih-fcndaiit  heiii;r  at  tlie  house  of  Trumbtjll, 
tlie  del"cn<]aiit  asked  the  witness  why  shf' 
did  not  t^o  (here  and  a«;si>(  his  wife  in  at 
tendinis  'l'iiind)uirs  chihJren,  who  were 
then  sirk. 

David  'JVunihull,    a  witness  for  the 
phiintiff,  testified,  tliat  bein^  his  father, 
he  had,  at  dilferent  times,  on  the  request 
of  his  jion,  liad  conversations  with  the  de 
fendant  on  the  subject  of  the  diflerences 

Oy;(b;n,  {(o  the  -witness.)  \)u]  the  defend 
ant  state  to  you  in  any  of  those  confer 
erices  that  he  did  not  boheve  the  thini^s 
contained  in  that  pa?n|>>d«;t  to  be  true  ? 

Answer  :  He  saiil  that  he  wrote  and 
published  the  pamphlet  with  a  view  ol 
drivin<<his  wife  out  oJ' tiie  country,  as  she 
had  been  brouL^ht  there  without  l»is  con- 
sent by  the  plaintiff.  The  defendant  far- 
ther said,  tliat  he  could  not  substantiate 
the  ficts  ;  and  he  expressed  a  willin;;ness 
to  make  any  apolojry,  and  even  went  so 
far  as  to  offer  4o  sii;n  any  acknowIed;^ment 
which  my  son's  lawyer  would  write,  but 
was  not  willing  to  touch  the  purse. 

On  his  cross-examination  this  witness 
further  stated,  that  these  conversations, 
of  which  he  had  spoken,  took  place  be- 
tween the  20th  of  October  and  tlie  1st  oi 
jNovember,  181G.  Tliere  were  about  a 
dozen  interviews  between  the  defendant 
and  the  witness,  in  neitlier  of  which  did 
he  mention  any  thing  about  money  to  be 
advanced  to  his  son,  as  the  basis  of  a  set- 
tlement ;  but  the  witness  did  suggest  to 
the  defendant,  that  he  ought  to  provide 
for  liis  children  ;  to  whi'^h  he  replied,  io 
eifcct,  that  it  was  the  privilege  of  every 
man  on  his  death-bed  to  make  such 
a  will  as  he  pleased  :  and  he  further  said, 
that  he  had  already  given  the  plaintiff 
J50,000. 

In  some  or  one  of  these  interviews,  the 
defendant  said,  that  if  the  son-in-law  would 
make  an  acknowledgment  that  he  had 
brought  on  his  mother-in-law  from  Georgia 
without  the  defendant's  consent,  and  also 
withdraw  the  suit  against  him,  he  was 
willing  to  place  his  children  on  an  equal 
footing  with  the  other  members  of  the  fa- 
mily. 

There  were  also  five  specific  subjects 
of  complaint  made  by  the  defendant,  for 
which  he  required  an  acknowledgment 
fnm  Trumbull. 


1 .  For  his  going  to  Savannah  and  bring- 
|!  ing  on  the  wife  contrary  to  his  exprcbi 
I  prohibition. 

2.  When  she  arrived,  carrying  her  to 
see  Colonel  Ogden. 

3.  Going  to  JStockton  to  procure  a  sepa- 
ration. 

4.  Detaining  her  under  his  roof. 

5.  detaining  the  pamphlet  and  not  de- 
livering it  up 

At  the  first  interview  which  the  wit- 
ness had  with  the  defendant  on  this  sub- 
ject, and  also  in  other  conversations,  he 
j  asked  the  witness  whether  he  the  knew 
!  oath  he  had  taken  ;  to  wliich  inquiry,  h^-mg 
I  answered  in  the  negative,  the  defeiHidnt 
j  said,  that  he  had  sworn  on  the  holy  »  van- 
I  gelists  to  an  oath,  which  he  exhihited  in 
writing,  and  read,  that  il'  this  controver- 
sy was  not  settled  by  Truoiljull,  he  would 
take  his  life  and  also  that  of  Colonel  Og- 
den and  the  Kev.  Mr.  M'Dowell  ;  and 
the  defendant  also  declared  that  if  the 
witness  went  on  his  contemplated  journey 
to  Connecticut,  before   the  affair  waa 
sctlletl,  that  the  first  news  he  would  hear 
would  be  that  of  his  son's  death. 

The  witness,  at  that  time,  however, 
knowing  the  defendant's  disposition,  was 
not  under  the  least  apprehension  that 
these  threats  would  be  carried  into  effect; 
though  he  believes,  from  the  circum-jl 
stance  of  the  writing,  that  the  oath  waiil 
taken. 

The  defendant  further  said,  that  it  t 
useless  for  the  phiintiff  to  contend  with 
him  ;  for  that  money  had  carried  biin 
through  thus  far,  and  it  would  do  so  here- 
after. He  further  said,  that  it  was  a  mat- 
ter of  indifiereuce  to  him  whether  he  diec 
on  a  gibbet  or  on  a  bed  of  roses. 

William  Gibbons,  on  being  again  called 
stated,  that  out  of  the  five  pamphlets  sen 
to  his  mother  three  of  them  were  taker 
up  or  returned,  so  that  at  present  ther* 
were  only  two  out  :  the  one  to  John  Hay 
wood,  and  the  other  to  Aaron  Ogden. 

The  witness  further  stated,  that  at  th  i 
time  the  pamphlets  were  about  beic 
printed,  he  compared    the  manuscrij 
with  the  printed  copy,  and  otherwise  a 
sisted  as  the  agent  ol  his  father. 

Ogden,  hereupon,  handed  the  witnes-  i 
letter,  dated  March  5,  1810,  and  askt  j 
him  if  that  was  in  his  father's  hand-wr  | 
ing  ;  to  which,  being  answered  in  t! 
'ffirmative,  th^  counsel  read  it  to  t 
jury. 
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This  was  a  letter  written  from  Savan- 
nah to  John  Haywood,  stating  that  John 
M.  Trumbull  of  Connecticut,  belonging  to 
that  ancient  family  celebrated  in  the  Ame- 
rican history,  and  concerning  which  so 
much  had  been  said  in  the  newspapers, 
had  made  suit  to  Ann  :  that  ail  the  par- 
ties were  satisfied,  and  that  their  marriage 
was  to  take  place  in  his  house  at  a  parti- 
cular time  stated  in  the  letter.  The  cor- 
respondent, by  the  terms  of  the  letter, 
was  invited  to  attend  the  wedding. 

After  the  letter  was  read  the  witness 
stated,  that  in  the  fall  of  1816,  there  be- 
ing a  difference  between  the  plaintiff  and 
the  defendant,  the  witness,  on  the  request 
of  his  father,  was  present  at  an  interview 
wherein  the  defendant  reminded  the  plain- 
tiff, that  w^hen  he  was  about  being  married 
the  defendant  called  him  up  and  told  him, 
that  as  he  married  without  his  consent, 
he,  the  defendant,  would  not  give  him  a 
single  cent,  which  the  plaintiff  at  that 
time  did  not  deny,  but  nodded  assent. 

Notwithstanding  this  the  defendant  had 
given  the  children  of  Trumbull  property 
which  the  witness  values  at  between  45 
and  §50,000,  for  a  part  of  which  the  wit- 
ness, with  others,  is  a  trustee  named  in 
the  deed  for  property  at  Elizabethtown, 
given  by  the  defendant  for  the  benetit 
of  Trumbull's  wife  and  children.  Besides 
this,  the  defendant  had  frequently  ad- 
vanced to  the  plaintiff  small  sums  of  money. 

David  Trumbull,  on  being  again  called 
on  behalf  of  the  defendant,  testified,  that 
the  plaintiff  had  lent  one  of  the  pamphlets 
to  one  M'Callister,  a  relation. 

Elias  P.  Dayton,  on  being  again  called 
on  behalf  of  the  plaintiff,  stated,  that  in  a 
conversation  which  the  witness  had  with 
the  defendant  in  relation  to  the  value  of 
his  property,  at  a  time  when  rice  was 
worth  §3  a  hundred,  he  said  his  annual 
income  was  §52,000 ;  and  the  witness 
further  stated,  that  at  this  time  rice  is 
worth  §0  a  hundred. 

Luke  Tucker,  a  witness  for  the  plain- 
liff,  testified,  that  the  defendant  was  at 
iiome  when  the  plaintiff  offered  to  sell  th 
witness  the  farm  on  which  he  lived. 

The  defendant  sent  the  witness  to  the 
plaintiff  with  word,  that  if  the  present  suit 
was  carried  on,  he  need  not  expect  any 
thing  for  his  wife  and  children. 

Joseph  Trumbull,   a  witness  for  the 
plaintiff,  stated  under  oath,  that  he  was 
Vol.  UL 


present  two  or  three  years  ago  at  a  trial 
in  Newark,  between  Trumbull,  the 
plaintiff  in  this  suit,  and  one  Jonathan 
Dayton,  wherein  the  counsel  for  Dayton 
was  about  calling  on  the  present  defendant 
as  a  witness,  to  prove  that  Trumbull  had 
rifled  Miss  Dayton's  drawers,  but  the  de- 
fendant then  declared,  in  open  court,  that 
Dayton  could  not  prove  that  fact  by  him. 

This  evidence,  with  the  other  in  the 
progress  of  the  trial  establishing  the  falsity 
of  the  charges  contained  in  the  pubfica- 
tion,  was  objected  to  by  the  counsel  for 
the  defendant,  on  the  ground  that  the 
plaintiff  had  not  attempted  to  justify,  and 
the  hbel,  in  legal  intendment,  must  be 
considered  false.  But  the  court  admittted 
the  testimony  to  go  to' the  jury,  because 
the}*^  might  suppose,  in  the  absence  of  all 
testimony,  that  it  was  out  of  the  defendant's 
power  to  prove  these  charges,  which 
might,  nevertheless,  be  true. 

The  evidence  on  both  sides  having 
closed,  Griflin  summed  up  the  case  on 
the  part  of  the  defendant,  wherein  he  con- 
tended, principally  in  mitigation  of  da- 
mages, that  this  publication,  whatever  may 
be  its  character,  was  written  by  him  un- 
der a  high  state  of  provocation.  It  never 
was  intended  for  the  public  eye,  but  was 
designed  to  terrify  his  wife,  and  bring 
about  a  reconciliation.  This  was  mani- 
fest, as  well  from  the  intrinsic  nature  of 
the  work  as  from  the  mode  adopted  by 
him  in  transmitting  it  to  her.  The  parade 
of  printing  was  made  for  the  purpose  of 
showing  her  that  he  intended  to  distribute 
the  publication  far  and  near,  unless  she 
abandoned  her  design  of  obtaining  a  sepa- 
ration, and  returned  to  her  own  home. 

The  counsel  contended,  that  the  very 
essence  of  a  prosecution  for  a  libel  was 
its  publication  ;  and  that  in  this  instance 
the  plaintiff  himself  was  the  publisher. 

The  solemn  family  compact  which  was 
entered  into  by  the  plaintiff,  through  the 
influence  of  his  mother-in-law,  ought  to 
have  been  held  sacred.  Having  violated 
it,  it  is  manifest  that  the  plaintifi's  sole  ob- 
ject in  persisting  in  this  suit  is  money. 

Above  all,  when  the  tather  submitted, 
whatever  injury  he  may  have  inflicted, 
whatever  may  have  been  the  extent  of 
his  wrong,  the  son,  with  open  arms  of 
reconciliation,  should  have  forgiven. 

The  counsel,  in  the  conclusion  of  his 
remarks  to  the  jury,  raised  a  question  of 
14 
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law  to  tlie  coMvt,  whntlier  this  acliori  was 
properly  brought  in  this  court,  inasmuch 
ns  both  the  parties  were  re>iilcnts  of  a 
foreign  state,  ami  the  publication,  if  any 
was  made  by  the  plaintid,  was  effccteii 
without  the  jurisdiction  of  this  state. 

To  this,  his  honour,  the  judpje  said,  in 
substance,  that  thi-;  was  a  transitory  ac- 
tion, nnd,  in  his  opinion,  was  well  brouirht. 
in  the  ca*e  of  Glen  v.  Hodges,  (lith 
./olin.  f)7.)  a  case  recently  decided  in  the 
supreme  court,  it  ap])(rared  that  a  slave, 
belonu:ing  to  the  plainlilV,  havini;  run 
away  froui  this  into  the  state  of  Vermont, 
Avas  about  beina;  reclaimed  and  brouirht 
back  by  the  plaintifl',  when  the  <lefend.»nt 
rescued  the  slnve  under  colour  of  an  at- 
tachment issuing  from  one  of  the  courts 
in  Vermont.  An  action  of  trespass,  vi  et 
nrmis,  for  rescuinj;  the  neirio,  having 
l)een  brouglU  l)y  the  owner  of  the  slave 
a;2;  iinst  the  defendant,  in  this  state  ;  on  an 
objection  to  the  jurisdiction,  it  was  held, 
that  for  injuries  to  personal  |)roperty  or 
personal  rights,  which  are  of  a  transitory 
nature,  an  action  may  be  brought  wher- 
ever the  defendant  is  found. 

Mr.  Emmet  commenced  an  ar£!;ument 
of  law  to  the  court.  He  said  th:;t  it  was 
in  proof  that  one  part  of  this  publication 
was  composed  at  Saratoga  springs,  and 
the  composition  was  finished  at  Boston, 
printed  by  a  confidential  pnnter  there,  and 
then  brought  to  this  city. 

Now,  in  the  case  of  Baldwin  v.  Elphin- 
ston,  (2  Sir  William  Blackstone,  1037.) 
it  was  held  by  Chief  Justice  De  Grey, 
that  "  printing  a  libel  may  be  an  inno- 
cent act ;  but  unless  qualified  by  circum- 
stances, shall,  prima  facie,  be  understood 
to  be  a  publishing.  It  musi  be  delivered 
to  the  compositor  and  other  subordinate 
workmen.  Printing  in  a  newspaper  ad- 
»nits  of  no  doubt  upon  the  face  of  it.  It 
.•^liali  be  intended  a  publication,  unless  it 
be  shown  that  it  was  suppressed  and  never 
published." 

The  counsel  urged  to  the  court,  that, 
according  to  that  authority,  the  mere  de- 
livery of  even  a  newspaper  publication 
to  the  compositor,  was  not  a  sufficient 
act  of  publication. 

In  the  case  now  before  the  court, 
whatever  may  be  alleged  as  to  the  print- 
ing in  Boston,  there  was  certainly  no 
pvblicafion  even  in  that  place.  The  five 
pamphlets,  after  they  were  brought  to 
tiiis  city,  and  while  in  transitu  to  their 


j)l;»ce  of  destination,  were  taken  from  the 
others,  and  enclosed  in  an  envelope  to  the 
wife.  In  this  there  wa"*  certainly  no  act 
amounting  to  a  publication  within  this 
state  ;  aruJ  whether  there  was  a  subse- 
(pient  publication  in  the  state  of  New- 
lersey  or  not,  for  the  purposes  of  this 
branch  of  the  arj;ument,  was  immaterial. 

Again  ;  the  pamy)hlet>^  passed  from  the 
hands  of  the  d<-f('ndant  to  one  who  stood 
in  the  relation  of  a  wife.  Had  he  read 
to  her  in  confidence  the  matter  contain- 
ed in  the  pamphlet'^,  this  surely  could  not 
amount  to  a  publication  ;  and  except 
from  the  mere  act  of  delivery,  no  act  of 
publication  whatsoever  could  be  imputed 
to  the  defendant. 

To  this  point  the  counsel  cited,  1 
Starkie's  criminal  pleading,  Go4. 

I  therefore  contend,  said  the  coimsel, 
tiiat  there  has  been  no  act  of  puljlishing 
witliin  this  state,  on  the  part  of  the  de- 
fendant ;  and  in  the  second  place,  that 
llic  pl.untiir  himself  was  the  publisher. 

The  counsel,  therefore,  urged  the 
court,  that  the  plaintiff  should  be  confined 
to  the  jurisdiction  of  New-Jersey. 

It  had  been  deci<led  by  the  supreme 
court,  in  the  case  of  Gardner  v.  Thomas, 
(11  Johns.  Rep  131.)  that  an  action  of 
assault  and  battery,  brought  by  one  of  the 
subjects  of  Great  Britain  against  another, 
for  that  offence,  committed  on  board  a 
British  vessel  on  the  high  seas,  ought  not 
to  be  sustained  in  the  court*  of  this  state.* 

In  the  case  of  Moysten  v.  Fabrigas, 
(Cowp.  161.)  decided  in  the  king's  bench, 
which  is  a  leading  case,  it  was  decided 
that  false  imprisonment  lies  in  England 
by  a  native  Minorquin  against  a  governor 
of  Alinorca,  for  such  injury  comn.'itted  by 
him  in  Minorca  ;  but  the  principle  upon  • 
which  the  decision  was  grounded  is  this, 
that  if  a  contrary  doctrine  prevailed,  there 
might  be  a  failure  of  justice  :  and  the 
courts  in  England,  had  sustained  actions 
of  that  description,  on  the  ground  alone 
of  necessity. 

The  counsel  argued,  that  to  say  the 
least,  the  retention  of  a  case  of  this  de- 
scription in  our   courts  rested  in  the 

*  See  the  case  of  Junn  De  Salez  v.  Jose  De  Sousa, 
1  vol  "  City  Halt  Recorder,"  p.  70.)  whertin  Mr. 
Justice  Wh'^aton,  in  his  opinion,  enters  pretty  fully 
into  the  doctrine  on  this  subject,  and  examines  the 
authorities.  This  case,  how  ver,  was  decided  pre- 
vious to  t'^at  of  Gardner  v.  Thomas  hereafter  ad- 
verted to;  but  it  will  be  found  that,  on  general  pno- 
1  iple«,  the  decision  in  the  supreme  court  is  in  uu.oon 
with  the  opinioa  of  Mr.  Whealon. 
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sound  discretion  of  the  court,  and  he 
contended,  that  according  to  the  pecuhar 
circumstances  of  this  case,  the  plaintiff 
ought  to  be  sent  back  to  Htigate  in  the 
appropriate  tribunal  of  his  own  state. 

The  great  question  in  this  case  was, 
whether  the  jurisdiction  and  sovereignty 
of  an  independent  state  are  to  be  invaded 
and  rendered  subservient  to  another ; 
and  the  counsel  said,  that  he  saw  no  rea- 
son why  the  same  rule  should  not  pre- 
vail in  relation  to  a  suit  brought  by  a 
citizen  of  a  foreign  state  against  another, 
for  a  cause  of  action  wholly  arising  in 
such  state,  as  was  adopted  by  the  supreme 
court,  in  the  case  of  British  subjects  on 
board  British  vessels  prosecuting  in  our 
courts  of  judicature. 

The  counsel  for  the  plaintiff  were 
stopped  by  the  judge,  vviio,  in  his  deci- 
sion, said,  that  whether  there  was  a  pub- 
lication, according  to  the  existing  facts  in 
this  case,  was  a  question  of  law,  in  deci- 
ding which,  he  should  lay  out  of  view, 
as  well  the  act  of  partly  writing  the 
pamphlet  in  this  state,  as  the  act  of 
sending  the  pamphlets  from  this  city. 
The  delivery  of  the  manuscript  to  the 
printer  at  Boston,  and  also  the  permission 
or  direction  to  the  Svm,  to  compare  the 
manuscript  with  the  printed  copy,  were, 
in  the  opinion  of  the  judge,  sufhcient  acts 
of  publication  to  support  the  action.  In 
the  case  of  Gardner  v.  Thomas,  cited  by 
the  defendant's  counsel,  it  was  decided, 
that  on  the  great  principles  of  commer- 
cial policy,  an  action  ought  not  to  be  sus- 
tained by  one  British  subject  against  an- 
other, for  an  injury  committed  on  board  a 
British  vessel  on  the  high  seas  :  but  in 
that  case,  the  court  expressly  say,  that 
they  have  a  right  to  retain  such  an  action, 
and  that  this  rests  in  sound  discretion. 
But  in  the  case  of  Glen  v.  Hodges,  the 
question,  in  his  honour's  opinion,  was 
expressly  decided. 

The  mere  delivery  of  these  pamphlets 
to  the  wife  in  confidence,  unaccompanied 
by  any  direction  to  her  to  dis<:ribute  them, 
would  not  amount  to  a  publication  ;  bu 
it  is  sufficient  for  the  court  to  say,  on  this 
question,  that  there  was,  at  least,  a  tech- 
nical publication  of  this  pamphlet  at  Boston. 

Mr.  Emmet  hereupon  requested  the 
court  to  add  the  opinion  just  expressed, 
to  the  other  exceptions  taken  in  the  pro- 
gress of  the  trial ;  and  the  counsel  then 
addressed  the  jury.    He  said,  that  it 


was  their  duty,  on  this  occasion,  to  inquire 
into  the  acts  of  the  parties,  and  to  deve- 
lope  their  motives. 

The  counsel  bowed  with  respectful 
deference  to  the  superior  intelHgence  of 
the  court — it  was  his  duty  ;  and  he  freely 
admitted  that  the  plaintiff  had  a  right  to 
commence  this  suit  in  this  state  ;  but  I  ask 
why  did  he  so — why  fly  from  the  juris- 
diction of  his  own  state  to  lay  his  claims 
before  a  New- York  jury  ?  The  great 
object  was  money.  Instead  of  applying 
to  the  vicinage — to  a  tribunal  where  all 
the  parties  were  known,  and  where  their 
relative  claims  could  be  duly  appreciated, 
he  comes  to  this  city,  because,  forsooth, 
a  New-York  jur}^  with  passions  inflamed, 
would  give  more  liberal  damages  than  his 
own  neighbours. 

And  how  does  he  appear  before  us  ? 
By  his  counsel  this  attrocious  libel  is 
read  ;  and,  instead  of  confining  himself  to 
the  matter  spread  on  the  record,  he  un- 
necessarily drags  in  the  whole  of  this  ex- 
traordinary production  before  the  jury, 
and  deliberately  reads  the  scandalous  ac- 
cusations against  his  deceased  partner. 

When  I  heard  this,  my  heart  sickened 
within  me  ;  I  was  dis2:usted  at  this  shock- 
ing spectacle  of  family  discord.  The 
son-in-law  seeking  to  raise  the  passions 
and  excite  the  feelings  of  a  jury  of  stran- 
gers by  the  immolation  of  the  mother  of 
his  own  children — seeking  to  blacken 
the  character  of  the  father-in-law,  by  the 
degradation  of  his  own  family. 

What,  if  on  our  part,  on  this  occasion, 
we  had  thus  unnecessarily  required  all 
the  facts  in  this  production  to  be  spread 
before  the  jury  and  the  surrounding  au- 
dience ?  Then,  indeed,  we  should  have 
furnished  a  theme  of  just  reprehension, 
on  which  the  learned  counsel  would,  no 
doubt,  have  lavished  all  the  thunder  of 
their  eloquence. 

And  yet  the  jury  are  by  and  by  to  be 
told,  that  this  heart-broken  plaintiff' is  to 
be  remunerated  for  injured  feelings,  and 
for  the  loss  of  reputation  by  enormous 
damages  ;  bui  the  counsel  hoped  that  the 
means  employed  in  bringing  this  action, 
and  the  artifices  resorted  to  on  this  occa- 
sion would  recoil  on  the  head  of  the  plain- 
tiff. 

Admitting,  at  present,  that  this  publica- 
tion is  utterly  wrong,  and  the  counsel  would 
not  attempt  to  justify  it,  still,  he  should 
presently  endeavour  to  show  the  jury  that 
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there  vvns  not  such  a  publication,  through 
the  intervention  of  the  defendant,  as  jus- 
tified any  claim  to  damages. 

The  Wife  of  the  defendant,  after  her  re- 
turn to  her  own  fanoily  from  tliat  of  the 
])!aintiir,  soui;ht  a  reconciliation  between 
tiie  husband  and  all  the  members  of  her 
i'amily.  She  did  this  for  tlie  sake  of  the 
children  ol"  Trumbull,  who  was  then  ab- 
sent coiisultinsi;  counsel,  and  enueiivourint; 
to  procure  a  separation.  Wo.  arrives,  and 
after  finding  that  a  reconciliation  had  been 
elTected,  he  enters  into  the  arrangement, 
and  promises  to  take  up  the  pamphlets 
wiiich  lie  iiad  distributed.  Almost  imme- 
diately aftci  wards,  he  comes  to  this  cify 
and  liolds  his  father-in-law  to    biiil  in 

The  compromise  would  have  redound- 
ed to  the  benefit  of  bis  own  children — why 
then  was  this  extraordinary  prosecution 
commenced  ?  Why  but  to  gratify  the  ava- 
rice of  the  plaintift' — to  make  a  speculation 
on,  or  to  extort  from,  a  falher-in-law,  and 
to  put  in  his  own  |)ocket  the  patrimony  of 
his  own  children  ?  Thustiiis  ammgement, 
made  in  good  taith  on  tiie  j)art  of  the  de- 
fendant, in  which  all  his  gr.md  children 
were  to  be  placed  on  eipial  grounds  in  the 
future  disposition  of  the  property,  is  frus- 
trated, and  this  solemn  family  compact, 
which  was  calculated  to  heal  past  <]iflicul- 
ties,  and  bury  all  dissenti'  ns  in  one  com- 
mon grave,  is  set  aside  and  disregarded. 

Had  the  plaintiff  not  been  actuated  by 
sordid  motives — had  heclierished  the  least 
regard  for  his  children,  or  for  the  memo- 
ry of  his  departed  companion,  would  he 
not,  at  least,  have  met  the  defendant  when 
he  extended  the  hand  of  reconcihation  and 
have  endeavoured  to  place  tliose  children 
in  the  affection  of  their  grandlkther  ? 

It  cannot  be  concealed,  and  it  will  not 
ba  denied,  that  the  delendant  did  wrong  ; 
but  he  was  willing  to  make  ample  atone- 
ment. 

He  made  offer  after  offer  ;  he  was  anx- 
ious that  this  affair  should  be  compro- 
mised ;  he  spared  no  pains  to  conciliate  and 
prevent  a  public  disclosure  ;  and  in  the 
offer  to  execute  any  retraction,  an}'  ac- 
knowledgment, that  the  plaintiff's  coun- 
sel should  dictate,  he  did  more,  perhaps, 
than  ever  such  a  father  did  towards  a  child. 

But  the  son-in-law  was  inflexible  :  he 
saw  the  father  of  his  departed  wife  and 
the  grandfather  of  his  own  offspring — 
him,  on  whose  bounty  he  had  fed  and  fat- 


tened, submitting,  in  a  manner,  without 
example,  but  his  pride  would  not  sulfer 
fiiin  to  acknowledge  that  he  had  done 
wrong.  When  the  five  specific  subjects 
of  his  wrong  were  presented  he  refused  to 
submit,  and  meet  the  father  in  the  open 
field  of  conciliation.  He  would  not  even 
acknowledge  that  he  had  been  to  Savan- 
nah for  an  unwarrantable  purpose.  This 
step  was  manifestly  wrong,  as  the  event 
has  justilied,  and  the  acknowledgment 
r<.'quired  w;is  not  unreasonable.  Kut  we 
find  him  rejecting  all  overtures  of  acconi 
modation,  and  persisting  in  a  claim  foi 
heavy  and  vindictive  damages. 

Such  a  claim  un<ler  the  peculiar  cir- 
cum«.tances  ol  this  case  ought  to  be  dis- 
countenanced by  a  moral  and  discreet  jury, 
whatever  may  have  been  the  conduct  of 
the  defendant. 

When  the  wife  was  brought  by  the 
plaintiff  from  Savannah,  she  went  to  the 
house  of  her  husbatid.  She  had  not  long 
rem;iine<l  there  betbre  a  sejjaration  was 
contemplated  :  and  through  the  counte- 
nance and  advice  of  the  son-in-law,  she 
leaves  her  own  abode,  and  measures  are 
taken  to  consummate  this  separation  by  a 
disgraceful  proceeding  at  law.  The  wiie 
had  not  long  al)andoned  the  roof  of  her 
husband,  before  the  talisman  of  conjugsU 
fidelity  was  broken,  and  other  enchant- 
ments soon  succeeded. 

Gentlemen,  age  blunts  our  feelings  ; 
and,  perhaps,  the  defendant,  at  his  season 
of  life,  long  after  the  headstrong  passions 
of  youth  had  subsided,  and  when  the  cool 
suggestions  of  a  calculating  prudence 
predominated  in  his  mind,  did  not  think 
of  thij  serious  injury  as  he  once  would; 
but  I  beg  of  you  to  imagine  to  yourselves 
the  situation  to  w  hich  either  of  you,  even 
at  his  advanced  period  of  life,  would  be 
reduced,  to  have  a  partner  for  Ibrty  years, 
the  early  companion  of  your  bosom,  to  be 
separated  from  you  by  a  son-in  law,  and 
measures  taken  by  him  for  a  divorce  by 
a  disgraceful  process  of  law. 

But  you  will  presently  be  told  b}^  the 
learned  counsel,  that  this  publication  is 
disgraceful  to  humanity  :  and  its  most 
odious  features  will  be  presented  in  their 
most  glaring  deformity,  for  the  purpose  of 
exciting  your  indignation  against  the  au- 
thor. And  it  will  be  insisted,  that  the 
printing  of  the  work  is  evincive  of  a  cool 
and  deliberate  system  of  mischief.  But, 
gentlemen,  the  tacts  in  this  case  will  war- 
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ant  me  in  saying,  that  the  defendant  fell 
)n  this  plan  as  an  expedient  to  accomplish 
\  specific  purpose.  He  believed  that, 
rather  than  have  the  matters  con- 
ained  in  this  pamphlet  pubhshed  to 
he  world,  his  wife  would  abandon  the 
lesign  of  a  divorce,  and  return  to  her 
)wn  home.  This  thing  was,  therefore, 
:onceived  and  executed  but  as  in  terroretn, 
ind  all  the  parade  of  printing  was  but  a 
jart  of  the  same  plan.  From  the  intrin- 
10  nature  of  the  production,  he  never 
:ould  have  intended  that  it  should  be 
nade  public  ;  and  if  he  did  not  intend  a 
jublication,  then  the  aggravating  circum- 
tance  of  printing,  upon  which  the  gen- 
leman  will  descant,  loses  all  its  force. 

But  if  the  essence  of  a  libel  is  its  pub- 
ication,  and  if  it  was  a  crime  wantonly 
md  unnecessarily  to  publish  the  one 
low  under  consideration,  it  cannot  be  de- 
lied  but  that  the  conduct  of  the  plaintiff 
;iimself  is  far  more  reprehenrible  than 
;hat  of  the  defendant.  Technically,  and 
IS  the  court  has  been  pleased  to  decide, 
)Ufficient  for  mantaining  this  action,  there 
lad  been  a  publication.  The  defendant 
published  this  libel  to  his  own  son  ;  but  the 
plaintiff  who  had  the  power  of  arresting 
t  in  its  progress,  and  entirely  preventing 
ts  cirfculation,  having  the  whole  under 
lis  own  controul,  presented  it  for  inspec- 
ion  to  his  neighbours,  and  it  thas  acquired 
publicity  by  being  handed  from  one  to 
another. 

Shall  the  defendant,  therefore,  be  pun- 
ished in  damages  for  that  which  the  plain- 
;iff  himself  did  ?  And  can  he  who  in- 
structs counsel  unnecessarily  to  spread 
md  perpetuate  on  the  record,  and  read 
in  open  court,  matters  concerning  his 
deceased  partner,  which  ought  never  to 
[lave  been  disclosed,and  which  were  never 
intended  by  the  author  to  meet  the  eye 
Df  any  human  being  except  his  wife, 
:peak  of  a  libel  on  female  character  ? 
Shall  he  be  allowed  to  recover  damages  as 
he  husband  of  that  wife  and  the/a^/ter  of 
.hose  children,  when  he  has  dishonoured 
Lhe  memory  of  the  one,  and  fixed  an  in- 
Jelible  stigma  on  the  character  of  the 
others  ? 

The  defendant  permitted  his  son  only, 
as  his  confidential  agent,  to  see  the  work  ; 
and  there  was  merely  a  technical  publica- 
uon  in  the  town  of  Boston,  among  a  com- 
munity of  utter  strangers.  This,  the  coan- 
5el  strenuously  urged  to  the  jury,  was 


entitled  to  no  more  than  a  technical  re- 
paration in  damages. 

The  court  had  said  that  the  mere  deli- 
very of  a  libel  to  a  wife  in  confidence, 
would  not  amount  to  a  publication  sufli- 
cient  to  support  an  action  ;  and  the  coun- 
sel insisted  that  the  delivery  by  the  wife 
to  a  third  person,  without  the  direction  of 
the  husband,  would  not  be  actionable, 
though  it  might  be  the  subject  of  a  crimi- 
nal prosecution  against  the  husband. 

The  counsel  did  think,  that  in  this  pro- 
secution, from  its  inception,  there  were 
features  of  depravity  in  the  conduct  of 
the  plaintiff,  which  the  counsel  had 
scarcely,  if  ever,  witnessed  ;  and  notw  ith- 
standing the  plaintiff  hoped  from  the  seed 
of  this  libel  to  reap  a  plentiful  harvest  of 
money,  he  should  be  instructed  by  the 
wholesome  verdict  of  the  jury,  that  he 
who  sounded  the  trumpet  of  fame  to  the 
infamy  of  his  own  wife  and  children,  was 
entitled  merely  to  a  nominal  compensa- 
tion in  damages. 

After  the  conclusion  of  Mr.  Emmet's 
speech,  which  occupied  about  an  hour 
and  a  half  in  the  delivery,  and  of  which 
the  above  is  but  a  very  brief  sketch,  Mr. 
Joseph  P.  Shelton,  one  of  the  jurors,  being 
unwell,  the  court  was  adjourned  until 
morning.  On  the  opening  of  the  court, 
it  was  proved  to  the  court  that  the  juror 
was  unable  to  attend  the  trial,  and  the 
peirties  executed  a  stipulation  in  writing, 
that  the  verdict  rendered  by  the  eleven 
jurors  should  be  of  equal  vahdity  as  if 
delivered  by  the  twelve. 

The  cause  was  then  summed  up,  at 
great  length,  by  Messrs.  Ogden  and  Hoff- 
man. We  shall  merely  present  a  brief 
outline  of  the  arguments  : 

It  had  been  insisted  on  the  part  of  the 
defendant,  that  the  pubhcation  was  the  re- 
sult of  sudden  exasperation  ;  but  the  jury 
would  perceive,  that  from  the  length  of 
time  necessarily  emploj'^ed  in  the  compo- 
sition, that  it  was  the  result  of  cool  and 
mature  deliberation.  He  commenced  it 
at  Saratoga  Springs,  and  finished  it  in 
Boston. 

On  the  head  of  publishing,  it  was  said 
that  it  Avas  shown  to  his  son,  and  the  son's 
daughter,  the  atrocity  of  which  publica- 
tion to  these  members  of  his  own  family 
was  a  crime  against  the  laws  of  nature. 

It  was  shown  to  the  printer,  and  to  how 
many  more  by  him  was  uncertain  ;.and  al- 
though it  had  been  said  that  fifty  only  were 
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printed,  yet  it  was  impossible  to  say  what 
extent  ol'  circulation  had  been  given  to 
the  pamphlets  in  Boston. 

There  was  also  a  publication  in  this 
city,  on  the  l^th  of  JSeiHember,  by  dating, 
signing,  and  directirtg  those  i)amphlets  to 
persons  in  New-Jersey. 

If  the  defendant  did  not  intend  to  pub- 
lish the  pamphlets,  why  did  he  procure 
Jifty  to  be  printed  {  It  was  undoubtedly 
liis  object  to  drive  the  wife  from  the  bouse 
of  her  son-in-law  ;  and  if  tliat  plan  failed, 
the  defendant  intended  to  give  the  j»am- 
phlet  publicity. 

We  are  asked,  why  did  the  plaintilT  fly 
from  the  jurisdiction  of  his  own  state,  and 
commence  his  action  in  this  city.  At  the 
lime  the  action  was  commenced,  it 
was  believed  that  the  defend;uit  was  on 
his  way  to  Georgia  ;  and  even  had  this 
not  been  the  case,  as  the  plaintift'had  the 
choice  of  his  tribunal,  he  acted  judicious- 
ly in  commencing  his  action  whe're  the 
jurors  were  to  be  selected  by  lot,  and  not, 
as  in  New-Jersey,  by  the  sherill.  Here 
the  intluence  derived  from  the  overgrown 
wealtli  of  the  plaintitl  could  not  avail  him, 
as  it  might  in  his  own  state. 

The  motive  of  the  defendant  in  writing 
this  abominable  libel,  was  to  drive  his  wife 
from  the  house  of  her  son-in-law,  and  to 
send  her  into  exile  in  the  state  of  Georgia  ; 
and  this  effect  actually  f  dlowed.  There 
were  powerful  motives,  no  doubt,  which 
induced  her  to  apply  to  the  law  for  re- 
dress.   She  went  to  the  house  of  Trum- 
bull by  the  consent  of  the  husband,  and 
for  the  laudable  purpose  of  attendmg  the 
sick  children  of  her  daughter  ;  and  the  I 
very  motive  which  the  opposite  counsel ! 
assign  lor  procuring  the  separation  of  the  j 
mother  from  her  daughter,  and  the  only  | 
friend  she  had  in  the  northern  country, 
fhows  their  client  to  be  utterly  destitute 
of  the  common  feelings  of  humanity. 

The  principal  ground  of  extenuation 
was,  that  the  plaintiff,  without  the  defend-  | 
ant's  consent,  went  to  Savannah  and  i 
brought  on  Mrs.  Gibbons  ;  but  she  had 
been  previously  invited  to  come  on  :  a ; 
previous  arrangement  had  been  made  | 
that  the  son-in-law  should  accompany  her  ;  I 
and  when  he  arrived  at  Savannah,  she  ; 
came  on  with  him  through  the  advice  of 
her  own  son.  | 

The  libel  had  not  been  looked  into  by  j 
the  opposite  counsel  :  this  would  not  do  ;  j 
sjid  by  not  attempting  to  justify,  they  ad- 


mit every  sentence  of  the  pamphlet  false. 
Admitting  that  the  defendant  had  caus«  ; 
for  lii)elling  the  son-in-law,  this  afford-  no 
justification  for  sitting  down  delibern''  Iv 
and  framing  this  atrocious  libel  ag.iuist 
his  own  wife  and  daughter. 

The  compromise,  the  great  family 
compact,  on  which  so  much  strci-s  iiud 
been  laid,  was  not  established,  except  by 
one  who  was  a  particeps  ciimini>  in  this 
inlaraous  publication  ;  who  was  directly 
interested  in  the  event  ofthis  controversy, 
and  whose  conduct  throughout  the  wiiole 
transaction  is  very  reprehen.-^ible.  Admit- 
ting liis  stateoieut  to  be  correct,  it  does 
not  appear  that  the  plaintiff  agreed  to  do 
any  thing  more  than  take  up  the  pam- 
phlets, which  he  had  done  as  far  as  w  as  io 
his  power. 

There  never  was  a  publication  written, 
more  immoral,  indecent,  and  we  may  al- 
most say  blasphemous,  than  this  ;  and  it  is 
admitted  to  be  false,  and  much  of  it  is 
actually  proved  so. 

The  object  of  the  plaintiff  in  this  pro- 
secution, the  counsel  avowed  to  be  ino- 
neij^  as  the  only  means  by  which  the  de- 
fendant could  be  punished,  and  the  patri- 
mony of  the  grand-children  secured. 
Damages  should  be  awarded  as  a  com- 
pensation to  the  plaintiff,  and  as  a  jtanish- 
ment  to  the  defendant ;  and  they  should 
be  proportionate  to  the  extent  of  the  in- 
jury, and  to  the  overgrown  wealth  of  the 
defendant :  for  a  sum  in  damages  which 
would  ruin  a  man  of  a  moderate  fortune, 
would  not  be  regarded  by  the  defendant. 

The  counsel  urged  to  the  jury,  from  a 
variety  of  considerations,  that  it  would  be 
their  duty  to  render  a  verdict  to  the  full 
amount  ofdamtiges  laid  in  the  declaration. 

The  judge,  in  his  charge  to  the  jury, 
stated,  that  he  had  no  doubt,  from  the  pa- 
tient attention  bestowed  by  them  through- 
out the  tedious  trial  of  this  cause,  that 
the  remaining  part  of  their  duty  would 
be  performed  with  that  strict  impartiality 
which  the  cause  of  justice  required.  The 
parties  were  to  him,  and,  no  doubt,  were 
to  the  juror-,  utter  strangers.  This  was 
a  source  of  peculiar  gratitication  to  him  ; 
tor  whatever  may  have  been  said  in  the 
progress  of  the  trial  relative  to  the  ad- 
vantages of  atrial  in  the  neighbourhood  of 
the  parties,  he  beheved,  from  experi- 
ence, that  an  impartial  decision  could  be 
>etter  obtained  before  strangers,  than 
the  liciiiagc. 
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During  the  trial  there  had  been  seve- 
-al  questions  of  law  presented  for  the  de- 
cision of  the  court.  Among  other  ques- 
ions,  he  had  decided,  that  the  action  was 
jroperly  brought  in  this  court  ;  and  also, 
;hat  there  had  been  a  sufficient  publica- 
ion,  in  judgment  of  law,  to  support  the 
iction.  There  is  in  law,  a  distinction  be- 
ween  verbal  slander  and  a  libellous  wri- 
ing :  to  support  an  action  for  slander, 
t  is  necessary  for  the  plaintiff  to  show 
hat  the  words  spoken  imputed  to  him 
:ome  crime  or  misdemeanour  cognizable 
yy  law ;  but  to  support  an  action  for  a 
ibel,  it  is  not  necessary  that  the  act  im- 
puted to  the  plaintift'  should  amount  to  a 
crime,  for  any  publication  calculated  to 
lold  up  another  to  public  reproach  or  ri- 
licule  is  a  Hbel.  And  the  principal  rea- 
son of  this  distinction  is,  that  words  may 
be  uttered  in  the  heat  of  passion,  and 
withoutmature reflection  ;  whereasawrit- 
;ngis  generally  the  result  of  deliberation. 

There  is  no  doubt  but  that  the  matters 
:ontained  in  the  publication  upon  which 
.his  action  is  founded  are  hbellous,  unless 
.he  defendant  could  prove  them  to  be 
rue  ;  and  if,  as  in  this  case,  he  does  not 
ittempt  to  establish  the  truth  of  the  pub- 
ication,  it  follows,  necessarily,  that  it  is 
itterly  false. 

But,  on  this  occasion,  the  plaintiff  has 
been  permitted  to  prove  some  of  the 
.charges  false  ;  though  the  counsel  for  the 
iefendant  objected  to  this  evidence,  on 
:he  ground  that  he  had  not  attempted  to 
■ustify.  This  evidence  the  court  admit- 
:ed  ;  and  on  mature  consideration,  be- 
lieved it  to  be  right. 

It  had  been  said  truly  by  the  defend- 
mt's  counsel,  that,  to  support  this  action, 
t  was  necessary  that  the  libel  should  be 
published  ;  for  should  a  man  compose 
he  most  malignant  production  against 
another,  and  keep  it  in  his  own  posses- 
sion, no  action  could  be  maintained 
igainst  him. 

I  But  in  this  case,  according  to  the  opi- 
nion already  expressed  by  the  court, 
here  has  been  a  sufficient  publication  of 
:his  libel  by  the  defendant.  He  publish- 
ed it  in  Boston,  and  subjected  it  to  the  in- 
spection of  his  son,  WilHam  Gibbons. 
'  t  had  also  appeared  in  the  progress  of 
lie  trial,  that  in  addition  to  the  pamphlet 
ntended  for  the  defendant's  wife,  and  di- 
rected to  her,  there  were  four  others  on- 
idorsed  by  him.  and  directed  to  different 


persons.    Some  were  delivered  by  her 

to  the  plaintiff,  and  she  herself  distribu- 
ted others  ;  in  doing  which  she  acted  as 
the  special  agent  of  the  defendant,  who 
may  so  far  be  considered  responsible  for 
her  acts  ;  but  in  the  opinion  of  the  court 
he  ought  not  to  be  responsible  for  the 
pubhcation  of  those  delivered  to  the 
plaintiff. 

These  facts  being  established,  the  next 
question  is,  what  damages  ought  the  plain- 
tiff to  recover. 

On  this  occasion,  the  defendant,  instead 
of  justif)'ing,  has  set  up  in  extenuation, 
the  reason  and  motives  which  actuated 
him  in  making  the  publication.  The 
plaintiff,  in  the  tirst  place,  is  charged  with 
going  to  Savannah,  and  bringing  the  wife 
of  the  defendant  to  Elizabethtown. 

There  were  frequent  instances  where 
suits  were  brought  by  one  man  against 
another,  for  running  away  with  a  wife, 
and  depriving  the  plaintiff  of  her  society  ; 
but  it  seldom,  if  ever  happened,  that 
bringing  a  wife  to  the  husband,  was  con- 
sidered by  him  blameable  ;  and  in  the 
view  of  the  court,  instead  of  the  de- 
fendant's imputing  this  to  the  plaintiff  as 
a  fault,  the  husband  ought  rather  to  con- 
sider himself  laid  under  an  obligation. 

That  the  plaintiff  went  with  his  mother- 
in-law  to  consult  counsel  relative  to  a 
divorce,  is  another  charge  against  him. 
Why  she  went  to  consult  counsel  we  are 
not  informed  ;  but  in  the  absence  of  all 
testimony  on  this  subject,  it  is  but  just  to 
refer  to  the  publication  itself,  and  to  the 
abominable  principles  which  it  contains, 
to  arrive  at  the  reasons  which  induced 
her  to  leave  the  house  of  her  husband, 
and  apply  for  professional  advice  in  ob- 
taining a  final  separation.  This,  there- 
fore, affords  no  excuse  for  the  conduct  of 
the  defendant. 

This  libel  was  published,  not  in  the 
heat  of  passion — it  was  the  result  of  cool 
deliberation.  The  object  was  to  drive 
her  from  her  purpose,  by  presenting  to 
I  her  view  a  tissue  of  falsehoods,  the  most 
indecent,  immoral,  and  abominable,  that 
the  mind  can  conceive.  According  to  the 
testimony,  this  very  unjustifiable  proce- 
dure produced  the  effect  intended,  and 
the  wife  returned  to  the  house  of  the  de- 
fendant, and  shortly  afterwards  embarked 
for  Savannah. 

It  has  been  urged  to  the  jury,  that  the 
plaintiff  himself  entered  into  a  family  com- 
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jxict,  wherein  all  past  dirtercnces  were 
to  be  buried  in  obbvion,  and  his  children 
were  to  be  placed  on  an  equal  fooline: 
witii  the  other  members  of  the  family,  in 
res^ard  to  the  future  disposition  of  the  de- 
fendant's property  ;  but  we  find  that  tlie 
piaintifl  entered  into  no  other  ai^reement 
than  to  take  up  the  pamphlets  delivered 
to  others. 

Other  grounds  of  defence  had  been  as- 
sumed by  the  defendant's  counsel  ;  but 
tiie  court  d(!emed  it  a  duty  to  instruct  the 
jury,  that  in  liis  view,  this  libel  was  pub- 
lished by  the  defendant  without  any  justi- 
fiable cause. 

In  determining  tlie  amount  of  damages, 
it  would  be  necessary  for  the  jury  to  re- 
cur to  the  charges  against  the  plaintitT  in 
the  body  of  the  publication.  These  may 
be  classed  under  four  distinct  heads  :  in- 
continency,  or  criminal  intercourse  with 
the  defendant's  daughter,  before  marri- 
age— stealing  or  piltering  certain  let- 
ters— habitual  mendacity,  and  hypocrisy, 
by  making  a  mock  of  religion. 

Admitting  all  these  charges  to  be  true, 
what  must  have  been  the  depravity  of  that 
m  m's  heart  in  committins;  to  paper,  and 
deliberately  printing  such  matters  as  this 
pamphlet  contains,  against  the  members 
of  his  own  family.  But  the  publication 
stands  before  us  as  wholly  false  ;  and  we 
have  no  reason  to  belie v 3  a  word  of  it  to 
be  true. 

In  the  first  place,  in  awarding  damaijos, 
it  would  be  the  duty  of  the  jury  to  render 
to  the  plaintiff  ample  reparation  for  the 
loss  of  reputation  sustained  by  means  of 
the  publication.  It  has  been  shown  that  1 
his  character  is  fair  and  unblemished  ; 
and,  on  this  occasion,  it  has  not  been  im- 
peached. 

In  the  second  place,  the  plaintiff  is  en- 
titled to  compensation  for  the  injury  in- 
flicted on  his  feelings  by  means  of  the 
libel.  To  arrive  at  a  just  measure  of  da- 
mages, under  this  head,  perhaps  the  best 
mode  is  to  place  ourselves  in  the  situation 
of  the  injured  party,  and  to  imagine  what 
must  have  been  the  feelings,  in  our  own 
minds,  in  consequence  of  the  publication 
of  such  an  atrocious  production. 

But,  in  the  last  place,  damages  in  a 
case  of  this  description  should  be  award- 
ed with  a  view  to  the  punishment  of  the 
defendant,  for  the  purpose  of  correcting 
the  morals  of  mankind  ;  and  a  public  ex- 
ample should  be  made  of  the  defendant  for 


the  purpose  of  deterring  others  from  tlip 
commission  of  similar  enormities. 

On  this  head,  the  court  will  not  venture 
an  opinion,  inasmuch  as  the  measure  and 
extent  of  damages,  in  cases  of  this  de- 
scription, are  subjects  confided  exclusive- 
ly to  the  sound  discretion  of  a  jury. 

It  would  be  proper,  however,  for  the 
court  to  instruct  the  jury,  that  in  their 
deliberations  on  the  subject  of  damages, 
they  ought  not  *to  be  intluenced  by  the 
consideration  urged  by  the  counsel  ffor 
the  plaintiii,  that  his  children  are  to  be 
deprived  of  a  patrimony  belonging  to 
them  in  the  future  disposition  of  the  pro- 
perty by  their  grandfather.  With  thij 
subject  the  jury  have  no  concern. 

I'he  damages  awarded  should  al-o  be 
proj)ortionute  to  the  wealth  of  the  defi  nd- 
ant  ;  because  a  sum,  which  would  operate 
to  the  ruin  of  a  man  in  moderate  circum- 
stances, would  not  be  felt  nor  regarded  by 
a  man  of  overgrown  wealth.  Though  a 
man  of  this  descrijjtion  ought  not  to  be 
deprived  of  his  freehold  by  a  jury,  yet 
such  a  verdict  should  be  awarded  as 
would  teach  him,  as  well  as  others,  that 
in  this  community  the  sword  of  justice  is 
whetted,  and  ready  for  the  punishment 
of  those  who  will  thus  violate  the  laws. 

It  has  been  proved  that  the  defendant 
has  a  vast  annual  income.  It  was  to  be 
lamented,  that  with  such  advantages  in  his 
hands — with  such  opportunities  afforded 
him  for  doing  good  to  his  fellow  men,  the 
defendant  should  not  have  made  a  better 
use  of  his  property.  For  His  Honour  felt 
himself  constrained  to  say,  from  an  im- 
partial survey  of  the  whole  case,  that  in 
bis  experience  in  his  judicial  capacity, 
for  a  great  number  of  years,  be  had 
scarcely,  if  ever,  witnessed  a  production 
fraught  with  so  much  indecency,  immo- 
rality, and  he  might  almost  add,  of  blas- 
phemy, as  the  one  on  which  this  action 
was  founded. 

After  the  judge  had  finished  the  charge, 
on  the  suggestion  of  Mr.  Emmet,  His  Ho- 
nour further  instructed  the  jury,  that  the 
defendant  was  not  answerable  in  damages 
for  the  forty-live  pamphlets  which  were 
retained,  nor  for  the  reflections  contained 
in  the  libel  against  his  wife  and  daughter ; 
but  the  jury,  nevertheless,  in  looking  into 
the  motives  which  intluenced  the  publica- 
tion, might  recur  to  the  whole  production. 

The  jury  rendered  a  verdict  in  fa^oiu 
of  the  plaintiff  for  g  15,000. 
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VOL.  III.      For  part  of  July  and  the  month  of  August,  1818.         no.  8. 


At  a  COURT  of  GENERAL  SESSIONS 
of  the  Peace,  holJen  in  and  for  the 
City  and  County  of  New- York,  at  the 
City-Hall  of  the  said  City,  on  Monday, 
the  6th  day  ot  Jirly,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
eighteen — 

PRESENT, 

The  Honourable 

CADWALLADER  D.  COLDEN, 
Mayor  of  the  City  of  Jsezv-  York. 
PETER  MESIER,  i 

and  \  Aldermen. 

ELISHA  W.  KING,  ) 
PIERRE  C.  VAN  WYCK,  Dist.  My. 

John  W.  Wyman,  Clerk. 


GRAND  JURORS. 


John  H.  Tal 
John  Turner, 
Caleb  C.  Tunis, 
iNajah  Taylor, 
ffl.  Cheesebrough, 
Lewis  Seymour, 
IThomas  Richards, 
(Nat.  Paulding, 
Still  3Ianning, 
Casper  Meyer, 
\A.  C.  Zabriskie, 


LMAN,  Foreman. 
DoMiNicK  Lynch,  jun. 
Edav'ard  B.  Davis, 
Moses  Gale,  jun. 
Peter  R.  Post, 

Z.  W.  CoNCKLIN, 

Stephen  Rich, 
Elijah  Southwortit, 
John  G.  Tardy, 
Alfred  S.  Pell, 
John  G. \Varre\. 


I        (appointment — supersedeas.) 

In  the  matter  of  application  by  PIERRE 
C.  VAN  WYCK,  in  pro.  per.  to  be 
recognised  by  this  court  as  District 
Attorney  in  and  for  the  City  and  Coun- 
ty of  New-York. 

Emmet,  Gardenier,  and  Price,  Counsel 
for  Maxzicell. 

By  the  first  section  of  the  act  relative  to  district  j 
attorneys,"'  passed  April  9, 1813,  (1  vol.  R.  L.  p. 
413.)  the  stale  of  >'e\v-York  is  divided  into  cer- 
tain districts,  in  each  of  whicii  a  district  attornev 
Avas  (o  be  appointed,  and  the  City  and  Countv 
of  New-York,  and  the  counties  of  Sutlolk, 
King's,  Queen's,  and  Richmond,  are  declared  to 
constitute  the  first  district.  This  act  further 
prescribes  the  several  duties  of  that  officer ;  and. 
in  the  third  section,  provides  for  the  payment 


for  his  services.    By  the    act  concerning  crimi- 
nal prosecutions,  in  the  Counties  of  SuiFolk, 
King  s,  Queen's,  Richmond,  andXow-York,  an  1 
for  other  pui-poses,"  passed  ^.larch  24th,  Isio, 
(L.  N.  Y.  Session  of  1S15,  p.  S9,)  it  is  declared, 
"  that  for  all  the  objects  and  purposes  declared 
and  contemplated  by  the  act  entitled,  '  an  act 
relative  to  uislrict  attorneys,'  the  Counties  of 
Sutiblk,  Queen's,  King's,  and  Richmond,  shall  be 
one  district,  and  the  City  and  County  of  New- 
York  shall  be  another  district :  and  tliat  a  district 
attorney  sliall  accordingly  be  appointed  in  each 
one  of  the  said  districts."    On  the  21st  of  Apr  1, 
1818,  the  lp,^;isl-citure  passed  an  act,  (L.N.  Y.  Ses- 
sion of  1818,  p.  30»5.)  entitled,    an  act  to  amen  I 
an  act  relative  to  district  attorneys      in  tiie  first 
section  oi  which  it  is  enacted,  «■  that  the  persoa 
administering  the  government  of  this  state  shail, 
as  soon  as  may  be  after  the  passing  oMhis  act,  by 
and  with  the  advice  of  the  council  of  appoint- 
ment, appoint  and  commission  a  proper  persoa 
to  the  office  of  district  atton-ey  in  each  of  the 
counlies  of  this  state,  who  shall  enter  on  the  du- 
ties of  his  office  on  the  first  day  of  July  next, 
eacli  of  whom  shall  be  of  the  degree,  &;c.,  and 
resident,  ecc.    And  it  shall  be  the  duty  of  the 
several  district  attorneys  to  attend  tiie  courts  of 
oyer  and  terminer  and  general  sessions  of  th3 
peace,  to  be  held  within  the  counties  for  which 
they  are  or  shall  l)e  appointed  respectively,  and 
to  conduct  all  prosecutions,  ecc,  and  the  com- 
missions hereafter  to  be  issued  to  each  dis- 
trict attorney  shall  designate  the  name  of  tha 
county  for  which  he  shall  be  so  appointed."  The 
Oil  section  of  this  act  de  clares,     that  from  and 
after  the  first  day  of  July  next,  the  Ist  section 
of  the  act  entitled,  '  an  act  relative  to  district 
attonievs,'  shall  be,  and  the  same  is  hereby  re- 
per!led."    And  the  tSth  section  of  this  act  pro- 
vides,    tliat  the  compensation  allowed  by  law 
to  the  said  district  attorneys,  shall  be  paid  bythe 
respective  counties  for  which  the  said  district 
attorneys  shall  be  appointed. 
Hugh  Max\vell  was  duly  appointed  a  district 
aUorney,  in  and  for  the  City  and  County  of 
New-York,  on  the  28th  of  January,  1817,  at 
which  time  a  commission,  in  the  usual  form, 
Avas  issued  in  his  favour  by  the  council  ot 
a[)poinlment.     He  continued  to  exercise  the 
du;ies  of  his  otiice  under  tiiat  appointment, 
until  the  6th  day  of  July  instant,  v.  hen  Pierre 
C.  Van  Wyck  produced  to  this  court  a  com- 
mission from  t'.ie  council  of  appointment,  by 
which  he  was  appointed  district  attorne)^,  in 
and  for  the  City  and  County  of  New- York,  un- 
der the  act  of  1818  ;  and  he  claimed  to  be  ad- 
miited  to  the  exercise  of  the  functions  of  his 
office,  by  virtue  of  his  commission.    No  super- 
sedeas iiad  been  issued  to  Maxwell,  and  he 
claimed  the  exercise  of  his  duties  as  district  at- 
torney under  his  commission.    It  was  held,  that 
Pierre  C.  Van  Wyck  was  the  legitimate  district 
attorney  of  the  said  city  and  coimtty. 
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An  act  may  repeal  another  hy  a  nccossary  impli- 
cation, though  it  contain  no  repealinj^  clause. 

Where  the  inciilerits  apperlaininj^  l<j  an  oHice,  cre- 
ated by  a  prior  a(;t,  are  subtracted  \>y  a  subse- 
quent statute,  the  oHice  rea.-es. 

The  new,  nt  ed  not  serve  the  old,  district  attorney 
with  a  supersedeas. 

On  the  first  day  of  this  term,  hefore 
the  charj^^e  of  the  court  to  the  grand  j'lry, 
Messrs.  Emmet  and  Price  appeared  as 
counsel,  in  hehalf  of  IIu<j;h  Maxwell, 
claiming  to  hold  the  oflice  of  district  at- 
torney, in  and  for  the  City  and  County 
of  New-York,  and  Pierre  C.  Van  VVyck, 
claiming  the  same  ollice,  appeared  in  pro- 
per jierson. 

Van  VVyck  presented  and  read  his  com- 
mission to  the  court,  dated  the  11th  of 
June,  1818,  hy  which  it  appeared  he  had 
been  appointed  to  that  oliice  ;  and  he 
claimed  to  be  recognised  as  district  at- 
torney, and  to  enter  on  the  discharge  of 
the  duties  appertaining  to  his  ollice. 

He  proceeded  to  read  to  the  court  the 
act  of  April  21st,  1818,  under  which  tlie 
office  which  he  claimed  was  derived.  He 
contended,  that  this  act  repealed  the  first 
section  of  the  "  act  relative  to  district  at- 
torneys," by  which  the  powers  of  that 
officer  were  created  ;  and  that  no  district 
attorney,  deriving  his  authority  from  tiiat 
act,  could  legally  hold  his  office  after  the 
appointment  of  another,  by  virtue  of  the 
act  of  1818. 

Mr.  Price,  hereupon,  delivered  to  the 
court  the  commission  of  Maxwell,  by 
which  he  was  appointed  to  the  ollice  of 
district  attorney,,  in  and  for  the  City  and 
County  of  New-York,  on  the  28tii  day  of 
January,  1817  :  but  the  court  said,  that  as 
he  was  the  officer  de  facto,  ana  claimed  to 
exercise  the  duties  of  the  otSce,  the  pro- 
duction of  the  commission  was  unnecessa- 
ry- 

Van  Wyck,  heretipon,  referred  to  a 
number  of  legislative  acts  to  show  that  it 
is  the  invariable  practice  of  the  legisla- 
ture, when  a  new  statute  was  enacted  in 
relation  to  an  office  held  by  a  former  in- 
cumbent under  a  prior  act,  and  it  was  in- 
tended, that  he  should  continue  the  office, 
to  express  this  intention  in  the  subse- 
quent act.  The  counsel  cited  the  case 
of  the  King  vs.  The  Mayor  of  Canterbury, 
(1  Strange,  674,)  and  that  of  Harcourt 
vs.  Fox,  (1  Show.  506,}  which  case,  the 


counsel  stated,  contained  much  law  in  re- 
lation to  public  offices. 

Gardenier  suggested  to  the  court  a  pre- 
liminary question  :  whether,  as  Maxwell 
was  the  officer  dc  facto,  being  in  posses- 
sion of  the  rights  and  immunities  apper- 
taining to  the  office,  the  court  has  legal 
cognizance  of  the  respective  claims  ;  and 
wljether  he  can  be  ousted  without  a  re- 
gular trial  and  judgment.  The  counsel 
contended,  that  in  claims  of  this  descrip- 
tion a  course  of  proceeding  is  pointed 
out  by  the  statute,  by  an  ajjplication  to 
a  court,  having  competent  authority, 
either  for  a  mandamus  or  by  an  informa- 
tion in  the  nature  of  a  writ  of  rjuo  war- 
re  71  to. 

Suppose  this  cotirt  should  assume  the 
jurisdiction  of  deciding  on  the  merits  of 
(iiese  respective  claims,  and  should  ad- 
judge in  favour  of  Van  Wyck  ;  as  Max- 
well has  possession  of  the  papers,  what 
mode  of  proceeding  could  be  adopted  by 
the  court,  to  cause  them  to  be  delivered 
to  the  other  ?  Would  the  court  have 
more  authority  for  that  purpose  than,  if 
Maxwell  had  possession  of  a  house,  to 
cause  him  to  quit  possession  without  an 
action  of  ejectment  ? 

Emmet,  after  reading  so  much  of  the 
several  acts  as  related  to  the  subject  un- 
der consideration,  contended,  that  al- 
though the  third  section  of  the  act  of 
1818  repealed  the  first  section  of  the  act 
of  1813,  in  express  terms,  yet,  that  sub- 
sequent act,  in  none  of  its  provisions, 
touched  the  act  of  1815,  under  which 
Maxwell  holds,  in  any  manner  whatever 
as  respected  the  City  and  County  of  New- 
York,  and  by  implication  only,  as  respect- 
ed the  Counties  of  King's,  Queen's,  Suf- 
folk, and  Richmond. 

By  the  act  entitled,  "  an  act  declaring 
the  powers  and  duties  of  justices  of  the 
peace,  (2  vol.  R.  L.  p.  506,)  it  is  pro- 
vided, Aat  in  every  county  of  this  state,  dis- 
creet men  shall  be  appointed,  Sic,  and 
yet  this  act,  clearly,  never  applied  to  the 
tity  and  County  of  New-York.  And 
there  is  a  peculiar  reason  why  an  act, 
mentioning  counties  only,  should  not  be 
considered  as  embracing  the  city  ;  the 
county  and  the  city  are  co-extensive  ;  and 
in  the  constitution,  prescribing  the  num- 
ber of  representatives  in  the  several 
counties  of  this  state,  it  is  declared,  that 
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nine  members  shall  be  elected  in  and 
for  the  Cify  and  County  of  New-York. 

If  the  construction,  for  which  the  gen- 
tleman opposed  contends,  be  correct, 
then  there  was  a  vacancy  created  by  the 
act  of  1818,  in  the  office  of  district  attor- 
ney in  every  part  of  the  state.  And  if 
this  were  the  intention  of  the  legislature, 
what  is  the  meaning  of  this  clause  of  the 
act  under  which  the  gentleman  claims  to 
hold  ? — "  It  shall  be  the  duty  of  the  seve- 
ral district  attorneys  to  attend  the  courts 
of  oyer  and  terminer  and  general  sessions 
of  the  peace  to  be,  from  time  to  time, 
held  within  the  counties  for  which  they 
ARE  or  shall  be  appointed 

The  counsel  contended,  that  by  the 
introduction  of  this  word  are  in  the  act, 
the  legislature  intended  a  salvo  and  a  re- 
servation, so  far  forth  as  respected  the 
City  and  County  of  New-York,  and  a  re- 
peal of  all  other  acts  creating  the  office  of 
district  attorney  in  every  other  part  of 
the  state. 

The  commission  under  which  the  gen- 
tleman claimed  to  hold  his  office  was  pro- 
visional ;  and  it  manifestly  was  the  inten- 
tion of  the  council,  thnt  if  there  was  a 
vacancy  in  the  ofl^ce,  created  by  the  act 
of  1818,  then  it  was  their  will  and  plea- 
sure that  he  should  fill  it. 

But  it  may  be  said,  that  the  commission 
of  the  gentleman  operates  as  an  implied 
supersedeas.  The  counsel  contencied, 
that  there  was  no  such  thing  as  an  ini|)lied 
supersedeas  in  this  co'J^try,  and  that  the 
case  of  the  Mayor  of  Canterbury,  cited 
by  the  gentleman,  does  not  apply,  because 
that  office  is  elective,  and  here  the  com- 
mission issues  under  the  great  seal. 

The  counsel  further  contended,  by  a 
reference  to  various  acts  of  the  legisla- 
ture, that  it  was  necessary  that  the  com- 
mission to  the  new,  and  the  supersedeas 
to  the  old,  oflicer,  should  be  issued  toge- 
ther ;  and  that,  in  this  instance,  there  is 
no  vacancy  created  by  implication  ;  for 
the  good  will  and  pleasure  of  the  council 
of  appointment  were  sigaitied  only  by  a 
supersedeas. 

The  counsel  was  further  confirmed  in 
this  position,  by  an  act  passed  the  17th 
of  April,  18  IS,"  (3d  vol.  L.  N.  Y.  p.  206.) 
This  is  "  an  act  in  addition  to  the  act  con- 
cerning the  council  of  revision,  the 
council  of  appointment,  and  the  great  and 


privy  seal  of  this  state  ;"  and  it  is  thereby 
provided,  "  that  whenever  a  new  general 
commission  of  the  peace  shall  be  received, 
the  clerk  shall  give  notice  to  the  persons 
I  in  commission  and  not  named,  and  that 
from  the  time  of  such  notice,  or,  in  case 
of  failure  of  being  noticed,  after  the  expi- 
ration of  thirty  days,  every  assistant  judge 
and  justice  shall  cease  to  act  in  his  office." 

The  reason  of  this  law  undoubtedly  was, 
that  prior  to  the  passing  of  the  act,  the 
officers  holding  commissions  did  not  and 
were  not  bound  to  know  of  their  remo- 
val, until  a  supersedeas  was  issued  ac- 
companying the  commission  to  those 
officers  appointed  in  their  places  ;  and 
the  legislature  passed  the  act  rendering 
the  notice  by  the  clerk,  or,  in  failure  there-' 
of,  the  expiration  of  thirty  days,  after  the 
issuing  of  the  new  general  commission, 
as  efficacious  as  a  supersedeas  formerly 
had  been. 

But  the  counsel  humbly  contended, 
that  this  court  had  not  jurisdiction  over 
the  respective  claims  of  these  officers  ; 
and  as  Mr.  Maxwell  is  the  officer  de  facto, 
holding  colore  <>fficii,  had  the  application 
been  made  to,  and  was  now  before  the 
supreme  court,  (the  only  appropriate 
tribunal  in  this  state,)  on  behalf  of  Mr. 
Van  Wyck  for  a  mandamus,  that  court 
would  not  interfere,  but  would  put  him 
to  the  prosecution  of  an  information  in 
the  nature  of  a  quo  -warranto.  3  John- 
son's Cases,  79.  2  Term  Rep.  279.  Bin- 
ney,  752.  4  Bac.  Ab.  507. 

If  the  supreme  court,  possessed  of 
high  prerogative  powers  over  the  sub- 
ject matter,  would  not  in  this  case  grant 
a  mandamus,  much  less  ought  a  court 
whose  jurisdiction  is  confined  by  law  to 
criminal  proceedings.  And  should  this 
court  exercise  a  jurisdiction  over  the 
respective  claims,  and  admit  Mr.  Van 
Wyck,  the  supreme  court  could  not  con- 
sider and  treat  him  as  an  intruder.  ( I 
Vol.  R.  L.  p.  107.) 

Another  remark  is  of  importance  in 
the  consideration  of  this  subject  :  Mr. 
Maxwell  is  in  possession  of  the  office, 
and  all  matters  appertaining  thereto  :  he 
considers  this  as  a  species  of  property — 
a  vested  right  which  he  refuses  to  sur- 
render. The  counsel  inquired,  how 
jould  the  public  business,  in  such  a  state 
of  things,  be  carried  on  during  the  time 
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their  respective  claims  were  in  adjudica- 
tion ? 

The  mayor  inquired  of  the  counsel, 
how  the  court  could  proceed,  suppose 
that  the  new  olhcer  had  an  absolute 
right — suppose  he  presented  a  superse- 
deas and  the  old  oflicer  should  continue 
to  hold  the  paj)ers  hy  colour  of  rijj;ht. 

Emmet  answered,  tliat  the  court  in 
such  case  would  decide  upon  an  obvious 
matter  of  fact  ;  and  mii^ht,  with  pro- 
priety, proceed  sunimurily  to  obtain  pos- 
session of  puldic  documents  illegally 
withhehl  ;  but  in  this  case,  the  court 
would  uiideitalce  to  decide  a  question  of 
jurisdiction,  a  luatter  wherein  the  most 
important  doctrines  of  law  were  invoh  ed  ; 
.and  lie,  therefore,  thoui:ht,  with  due  de- 
ference, that  it  would  be  a  stretch  of 
])ower  for  this  co  irt,  in  case  the  public 
documents  should  be  withheld  by  the 
oflicer  dc  facto,  to  proceed  by  attach- 
ment. 

The  mayor  intimated  to  the  counsel, 
that  there  was  a  class  of  cases  in  which 
the  courts  in  England  had  decided,  that 
where  there  was  an  incoinp-.itibility  in  the 
ofhoc  held,  there  is  an  iui{)iied  superse- 
deas. 

Van  Wyck,  in  reply,  said,  that  the 
principal  question  in  this  case  Wivs,  whe- 
ther, by  any  law  of  this  state,  any  basis 
is  alforded  to  Mr.  Maxwell  to  hold  this 
othce.  The  whole  of  the  acts  in  rela- 
tion to  this  subject  were  to  be  consider- 
ed in  connexion  ;  and,  in  this  point  of 
view,  the  counsel  r.rgued,  that  it  must 
clearly  have  been  the  intention  of  the 
legislature,  by  the  act  of  1818,  to  create 
a  complete  vacancy  in  the  olT.ce  of  dis- 
trict attorney,  in  every  part  of  ^he  state. 

In  the  clause  adverted  to  by  the  oppo- 
site counsel  in  the  first  section  of  that 
act,  ("  within  the  counties  for  which 
they  are  or  shall  be  appointed'' — )  the 
disjunctive  conjunction  or  implied,  not 
that  there  were  any  ofiicers  then  already 
appointed  who  should  perform  the  duty 
poloted  out  in  the  part  of  the  act  immedi- 
ately preceding  that  clause,  .but  that  the 
several  officers  who  sf.ould  be  appointed 
by  the  governor  and  .council,  as  soon  as 
may  be  after  the  passinfj  of  tiiat  act, 
shoulcV  on  the  fjrst  d  -y  of  July,  enter  on 
tlieir  duties,  and  perform  the  particular 
dut}'-  iiaposed  oy  that  section.    And  ac- 


cording to  the  view  which  the  counsel 
had  taken  of  this  subject,  the  word  i:re, 
on  which  so  much  stress  had  been  laid, 
implied  nothing  else  but  that  which  im- 
mediately followed  ;  and  it  was  to  be 
considered  as  referring  to  an  event  to 
take  place  at  a  subsequent  period.  This 
was  the  obvious  interpretation  of  the 
clause  ;  for  the  word  are,  in  a  variety  of 
other  instances,  refers  as  well  to  the  fu- 
ture as  the  present,  and  with  strict  gram- 
matical precision. 

The  little  act  of  1815,  under  which 
the  o[»posite  claimant  holds,  refers  im- 
mediately to  the  first  section  of  the  act 
of  1813,  "  relative  to  district  attorneys." 

I  The  powers  and  duties  of  that  olhcer  are 
prescribed  in  that  act.  Then  conies  the 
act  of  1818,  which  in  express  terras  re- 
peals the  first  section  of  the  act  of  1813, 
sweeps  away  the  powers  of  that  officer, 
and,  by  a  necessary  implication,  all  the 
little  subordinate  acts  thereto  attached. 

But  the  act  of  1815  contains  no  clause 
providing  for  the  payment  of  the  district 
attorney  ;  and  it  may  be  asked,  if  the 
doctrine  for  which  the  opposite  counsel 
contend  be  correct,  whether  any  other 

I  source  is  provided,  for  the  payment  of 
the  district  attorney,  than  in  the  act  of 
1818. 

The  counsel  further  contended,  that 
the  tenure  of  this  office  was  the  "  will 
and  pleasure  of  the  co\incil  of  appoint- 
I  ment,  to  express  v^hich  no  supersedeas 
j  was  necessary."     This  was  a  single  of- 
I  ficc,  and  was,  therefore,  distinguishable 
1  from  an  ollice  of  the  same  kind  held  by 
'  a  number  of  individuals   in  the  same 
i  county.    There  a  supersedeas  was  ne- 
I  cessary  to  designate  the  officers  remov- 
I  ed  ;  and  this,  in  the  view  of  the  counsel, 
furnished  an  answer  to  the  argument  of 
the  opposite  counsel,  fi^unded  on  the  act 
providing  for  the  removal  of  justices. 

On  the  following  day  the  mayor  de- 
livered the  opinion  of  the  court.  He 
said  that  the  opinion  about  to  be  express- 
ed would  not  decide  the  right  of  either 
party  ;  nor  would  their  legal  remedy  be 
affected. 

It  is  a  necessary  prerogative  of  a  court 
of  justice,  to  recognise  their  own  offi- 
cers, and  to  decide  whom  they  w  ill  ac- 
knowledge as  such  ;  and  the  incon- 
venience which  would  arise  from  a  waat 
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of  jurisdiction  for  that  purpose  must  be 
manifest.  Every  court,  from  the  neces- 
sity of  the  thing,  and,  from  the  very  na- 
ture of  its  organization,  must  be  invested 
with  that  power. 

By  the  constitution,  all  offices  in  the 
state,  the  duration  of  which  is  not  pro- 
vided for  in  that  charter,  are  held  during 
the  pleasure  of  the  council  of  appoint- 
ment ;  and  though  the  determination  of 
an  office  of  this  description  may  be  de- 
signated by  a  supersedeas,  yet  that  is  not 
the  only  mode  in  which  the  pleasure  of 
the  council  may  be  signified. 

It  is  a  general  principle  that  where  a 
thing  appertaining  to  an  office — essential 
to  its  very  existence,  is  taken  away,  the 
office  itself  ceases.  If  a  statute  which 
creates  an  office  and  gives  the  council  of 
appointment  the  power  of  appointing  to 
the  office,  be  repealed  by  a  subsequent 
act,  the  office  is  taken  away.  The  sta- 
tute, under  which  the  judges  of  the 
United  States  courts  held  during  the  ad- 
ministration of  Mr.  Adams,  being  repeal- 
ed in  a  subsequent  administration  of  the 
general  government,  it  was  held  that 
their  offices  ceased  with  the  repeal. 

Has  the  act  under  which  Mr.  Maxwell 
held  been  repealed  ?  The  office  to 
which  he  was  appointed  is  created  by 
the  act  of  1813,  the  first  section  of  which 
divides  the  state  into  districts  ;  and,  in 
other  parts,  gives  all  the  powers  and  pre- 
scribes the  duties  appertaining  to  the 
otlice.  The  act  of  the  24th  of  March, 
1815,  gives  no  powers  whatsoever  to 
the  district  attorney  :  it  merely  creates 
a  new  division  of  that  part  of  the  state 
comprehended  within  the  first  district  by 
the  first  section  of  the  act  of  1813,  and 
erects  the  city  and  county  of  New-York 
into  a  separate  district  ;  and  it  is  an  im- 
portant consideration,  that  in  this  act  of 
1815,  a  reference  is  expressly  had  to  the 
act  of  1813  for  the  powers  and  duties  of 
a  district  attorney. 

The  act  of  1818  repeals  the  first  sec- 
tion of  that  of  1813  ;  and  after  the  first 
day  of  July,  all  power  of  any  district 
attorney  holding  under  this  act  is  de- 
stroyed. 

We  therefore  hold  as  a  sound  princi- 
ple, that  when  an  act  by  which  the 
power  of  an  officer  is  created  is  repeal- 
ed, and  ail  the  incidents  appertaining  to 
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the  off.ce  are  taken  away,  that  the  office 
itself  ceases. 

It  will  be  perceived  that  the  act  of 
1818  did  not  efi'ect  an  entire  repeal  of 
that  of  1813  until  the  first  of  July  ;  and 
until  that  time  the  district  attorneys  deriv- 
ing their  powers  from  this  act,  continued  in 
office.  The  new  act  gives  certain  powers 
to  district  attorneys  under  the  old,  until 
their  office  should  be  determined  :  and 
those  officers  were  then,  and  at  the  time 
of  the  enactment,  appointed.  Hence  the 
reason  of  the  clause — "  for  which  they 
are  or  shall  be  appointed  respectively'' — 
the  obvious  meaning  of  which  is,  that  all 
the  district  attorneys  theii  holding  their 
ofiice  under  the  act  of  1813,  should,  un- 
til the  time  of  the  determination  of  their 
office  on  the  first  of  July,  be  invested 
with  the  powers  and  perform  the  duties 
prescribed  by  the  act. 

The  tenure  of  this  office  is  the  good 
will  and  pleasure  of  the  council  of  ap- 
pointment ;"  and  suppose  that  the  view 
which  the  court  has  already  taken  of  this 
subject  be  incorrect,  and  that  Mr.  Max- 
well should  hold  after  the  first  of  July, 
it  is  certain  that  he  must  hold  by  and 
during  the  pleasure  of  the  council  ;  and 
whenever  the  pleasure  of  the  council, 
that  he  should  not  hold,  is  legally  ex- 
pressed, his  commission  is  at  an  end. 
Though  it  is  usual  to  express  this  plea- 
sure to  the  old  officer  by  a  supersedeas, 
yet  there  is  nothing  in  the  constitution  ; 
and,  in  the  opinion  of  the  court,  no  legis- 
lative act,  nor  any  rule  or  principle  of 
law,  rendering  a  supersedeas  neces- 
sary. 

It  is  a  plain  principle,  that  where 
there  is  an  office  which  can  be  held  by 
one  person  only,  and  another  is  appoint- 
ed by  the  council  to  the  same  office, 
that  the  first  is  removed,  and  the  one  last 
appointed  is  to  act  as  his  successor  ;  and 
whether  we  consider  the  several  legisla- 
tive acts  relating  to  this  subject,  or  re- 
gard the  pleasure  of  the  council  of  ap- 
pointment, it  is  manifest  that  Mr.  Van 
Wyck  is  appointed  to  fill  the  office  of 
district  attorney  for  this  city  and  county  ; 
and  it  is  the  opinion  of  the  court  that  he 
be  recognised  as  the  person  holding  that 
office. 

Mr.  Maxwell,  hereupon,  delivered  the 
I  papers  appertaining  to  the  office  into  the 
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cu'itody  of*  the  clerk,  mu\  the  court  then 
proceeded  to  charge  the  grand  yiry. 


(fraud  OVLRnRAWING  A  BANK.) 

DANIEL  K.  ALLEN'S  CASE. 

Maxwell,  IIoffmak,  ant/ Wilkins,  Coun- 
sel for  the  prosecution. 

OoDKN  ajid  Trici:,  Counsel  for  the  defend- 
ant. 

\.  kai]  dcalinp;s  to  a  considerable  amount  with  a 
bank,  tor  several  years,  and  was  usually  in  the 
habit,  when  he  deposited  money  with  the  re- 
ceiviiii^  teller,  and  drew  a  sum  out  by  check,  to 
l>ass  iVom  his  desk  to  that  olKicpr  in  the  bank 
who  received  the  checks  and  paid  the  money, 
with  his  bank-book  in  liis  hand,  \Nhieh  he  exhi- 
bited lor  the  purj)ose  of  showing  that  his  hc- 
count  was  good  at  the  bank;  and  sometimes 
such  olticer,  on  receiving  A.'s  check,  ivould  ob- 
serve to  him,  in  a  delicate  manner,  "  I  suppose 
you  have  deposited  sulhcient  to  answer  this 
check,"  to  which  A.  would  ajiswer  in  the  affir- 
mative, and  exhibit  his  book  a's  evideiu-e  of  the 
fact.  On  the  day  hid  in  the  indictment.  A. 
went,  as  usual,  to  the  desk  of  the  receiving  teller 
and  deposited  'j},\.;2.()9,  and  from  thence,  with 
his  book  in  his  hand,  |>assed  to  the  officer  who 
paid  out  money,  and  exhibited  his  own  check 
for  ^(5,450,  and  also  iiis  book.  The  money  was 
paid  and  no  (juestion,  at  that  time,  was  asked 
iiim.  On  a  subsequent  examination,  it  was 
found  that  the  checks  of  A.,  presented  and  paid 
on  the  same  day,  exclusive  of  the  |!5,450, 
amounted  to  ^'^,500;  and  that  he  had  over- 
drawn the  bank  to  the  amount  of  10,722  93,  on 
that  day.  It  was  held,  that  A.  w  as  not  guilty  of 
obtaining  money  by  false  pretences,  either  at 
common  law  or  under  the  statute. 

An  allegation,  by  speech,  is  necessary  to  consti- 
tute a  false  pretence. 

Quere  :  whether  promissoiy  note^,  payable  by  an 
individual  or  corporate  body,  while  in  his  or 
their  possession,  are  not  embraced  within  tlie 
Avords,  "  or  oilier  effects  whatsoever  "  (Ist  vol.  R. 
L.  p.  410,  sect.  13.) 

The  defendant,  during  the  last  term, 
was  indicted  for  obtaining,  by'  false  pre- 
tences, §5,450,  the  bank  notes  of  the 

President,  Directors,  and  Company  of 
the  Bank  of  New-York." 

The  indictment  contained  three  counts  : 
the  first  at  common  law,  and  the  two 
others  under  the  statute. 

The  first  count  charged  that  the  de- 
fendant, on  the  16th  day  of  April,  1818, 
fraudulently  and  deceitfully  did  get  into 
his  hands  and  possession,  of  and  funi 


Cornelius  Hcyer,  assistant  cashier  of  the 
said  bank,  ^5,450,  in  the  promiasnry  notes 
of  the  said  bank,  commonly  called  l>ank 
notes,  of  the  value,  &:c.,  by  and  urjdcr 
false  colours  and  pretences,  held  out  and 
made  to  said  Heyer,  to  wit :  that  he,  the 
defendant,  on,  &:c.,at,  &c.,  had  deposited 
in  the  said  bank,  a  large  sum  of  money, 
to  wit,  5^5, 150,  and  that  the  said  sum  was 
then  in  deposit  in  the  said  bank  to  his 
crecUt,  and  to  the  credit  of  his  partner, 
K.  Allen  ;  and  that  the  said  sum  had  been 
entered  by  the  receivina:  teller,  of  said 
bank,  in  the  bank-book  of  the  said  defend- 
ant, and  his  partner,  as  being  deposited 
to  their  credit  ;  and  that  he,  the  defend- 
ant, had,  at  the  desk  of  the  receiving  tel- 
ler, just  deposited  a  large  sum,  to  wit, 
;^5,450,  and  that  an  entry  of  the  said  sum 
was  to  be  seen  in  said  bank-book,  which 
the  defendant  hud  and  held  in  his  hand  and 
exhibited  to  said  ffeyer,  and  that  the  check 
of  the  said  R.  Allen  and  Daniel  K.  Allen, 
drawn  on  the  cashier  of  the  said  bank, 
was  good  for  ^5,450,  and  that  he  had  a 
right  to  present  the  same  for  payment  to 
said  Hcyer  ;  whereas,  in  truth  and  in  fact, 
the  said  Daniel  K.  Allen  had  not  deposited 
in  the  said  bank,  on,  &:c.,  the  said  g5,450, 
kc.  This  count  then  proceeds  to  nega- 
tive the  several  pretences,  above  set 
forth,  and  concludes  contra  pacem. 

The  other  counts  varied  the  mode  in 
which  the  pretence  was  made,  and  con- 
cluded against  the  form  of  the  statate. 

Cornelius  Heyer,  on  being  sworn  as  a 
witness  for  th^  prosecution,  testified,  that 
he  is  the  Assistant  Cashier  of  the  Bank  of 
New- York,  and  that  the  defendant  and 
his  partner,  under  the  firm  of  R.  k  D. 
K.  Allen,  previous  to  the  IGth  of  April, 
five  or  six  years,  had  kept  a  considerable 
account  with  that  bank,  and  had,  during 
that  time,  drawn  a  number  of  checks,  and 
kept  their  account  good  at  the  bank. 

The  defendant  frequently  came  to  make 
deposits  ;  and  his  usual  way  was  to  go  to 
the  desk  of  the  receiving  teller  and  return 
and  exhibit  his  bank-book,  at  the  time  he 
presented  checks,  and  the  witness  has  of- 
ten observed  to  him,  on  presenting  his 
check,  "  I  suppose  you  have  deposited 
enough  to  pay  this  check,"  to  which  he 
answered  in  the  affirmative,  and  exhibited 
his  book  as  evidence  of  the  fact. 

On  the  day  last  mentioned,  between 
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10  and  12  o'clock,  he  pursued  the  same 
course  with  no  pecuHar  difference  excepi 
that,  on  presenting  the  check  for  ^5,450, 
which  was  in  his  own  handwriting,  in  the 
name  of  the  firm,  he  exhibited  his  bank- 
book, but  made  no  affirmation,  and  the 
witness  paid  the  check  without  asking 
any  question,  supposing  that  the  defend- 
ant, by  reason  of  exhibiting  his  book,  had 
deposited  sufficient  with  the  receiving  tel- 
ler to  answer  the  check. 

On  a  subsequent  examination  it  was 
found  that  the  defendant,  at  the  time  he 
went  to  the  desk  of  the  receiving  teller, 
deposited  only  ;J  1,209  ;  and  the  witness 
is  confident  that  he  should  not  have  paid 
the  money  without  examining  the  account 
of  the  firm,  had  the  check  not  been  pre- 
sented by  the  defendant  himself,  return- 
ing, as  usual,  from  the  desk  of  the  receiv- 
ing teller  and  exhibiting  his  book. 

It  further  appeared  from  the  testimo- 
ny of  this  witness,  and  that  of  Charles 
Wilkes,  the  cashier  of  the  bank,  that  the 
bank,  on  the  same  day,  had  paid  five 
several  other  checks  of  the  firm  of  R. 
D.  K.  Allen,  in  the  handwriting  of  the  de- 
fendant, amounting  to  §6,500,  and  that 
on  examination  it  was  found  that  the  firm 
had  overdrawn  to  the  amount  of  g  10,722 
93  cents.  This  testimony  was  produced 
©n  behalf  of  the  prosecution  for  the  pur- 
pose of  showing  the  scienter. 

The  defendant  was  called  on  by  Heyer 
the  next  day,  and  admitted  that  he  knew 
when  he  presented  the  check  of  ;55,450, 
that  he  had  overdrawn,  but  had  a  fair 
prospect  of  replacing  the  money  before 
three  o'clock  the  preceding  day,  but  had 
been  disappointed. 

He  called  at  the  bank  and  acknow- 
ledged, in  the  course  of  a  conversation 
with  Charles  Wilkes,  that  he  obtained  the 
money  to  pay  certain  confidential  debts 
to  persons  whom  he  did  not  name,  who 
otherwise  would  have  been  much  injured. 
He  entered  into  a  negotiation  with  this 
witness,  relative  to  making  an  assignment 
of  all  his  property  to  the  bank,  which  he 
at  first  ofi'ered,  but  afterwards  refused. 

A  civil  action  was  commenced,  and  is 
now  pending,  against  him  for  the  money 
due  to  the  bank. 

After  the  examination  of  the  first- 
named  witness,  the  mayor  requested  to 
know  of  the  counsel  for  the  prosecution, 
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whether  there  was  a  case  to  be  found  in 
the  books  in  which  an  indictment  under 
the  statute,  was  maintained,  where  mere- 
I}^  a  false  show^  was  alleged  as  the  pr^- 
tence^  and  no  allegation  by  words  appear- 
ed to  have  been  made  by  the  defendant. 

Hoffinan  said  there  was  a  case  in  Durn- 
ford  k.  East,  (3  vol.  98)  in  which  it  ap- 
peared that  three  or  more  persons  came 
together  to  the  prosecutor,  and  one  of 
them  pretended  that  a  certain  bet  had 
been  made,  and  thereby  caused  him  to 
join  in  this  pretended  bet,  and  obtained 
his  money  :  on  an  objection  to  the  indict- 
ment it  was  held  good.  The  counsel 
sincerely  hoped  that  the  court  would 
not  undertake  to  decide  this  question, 
incidentally,  without  hearing  an  argu- 
ment. 

The  mayor  said  he  had  no  objection 
that  the  cause  should  go  to  the  jury,  but 
was  strongly  inclined  to  the  opinion  that 
this  prosecution  could  not  be  maintained. 

Price  opened  the  defence. 

Valentine  N.  Livingston,  a  witness  for 
the  defendant,  testified  that  a  short  time 
belbre  the  failure  of  R.  &:  D.  K.Allen,  and 
as  he  believes  about  the  16th  of  April, 
the  defendant  applied  to  the  witness  who 
is  a  broker,  to  borrow  money,  and  he  had 
then  no  funds.  From  the  standing  of  the 
firm,  the  witness  vvould  have  lent  them 
to  the  amount  of  ^3000,  without  security. 

From  the  testimony  of  Samuel  T. 
Skidmore  and  Cornelius  Smith,  clerks  of 
the  firm,  it  appeared  that  before  the  16th 
of  April  they  had  been  in  the  habit  of 
presenting  checks  to  a  considerable 
amount  to  the  bank,  and  the  checks  were 
promptly  paid,  witl^out  examining  the  ac- 
count, and  that  sometimes  the  bank  was 
overdrawn. 

George  B.  Thorp,  Benjamin  Looker 
and  Peter  D.  Turcott,  on  being  sworn 
as  witnesses  for  the  defendant,  testified, 
in  substance,  that  each  of  them  had  dealt 
with  the  firm  and  received  checks  to  a 
considerable  amount,  which  vvere  pre- 
sented to  the  bank  and  promptly  paid 
without  referring  to  the  account. 

Before  the  counsel  for  the  prosecu- 
tion had  proceeded  to  sum  up  the  case  to 
the  jury,  Hofl'man  read  to  the  court  the 
case  of  Young  and  others,  the  same  case 
before  cited,  to  show  that  no  allegation 
was  necessary  to  constitute  a  false  pre- 
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lence.  The  couiisci  said  tliattlic  statute 
was  designed  to  (trotect  tlie  unwary 
against  tlie  impositions  of  the  more  artful 
part  of  soci(!ty.  And  tie  PUi!;2:ested  whe- 
ther it  would  not  he  the  better  course,  as 
the  doctrine  on  this  siihject  Wiis  lluctua- 
ting  and  unsettled,  should  the  court  be  in 
doubt,  to  have  the  jury  return  a  special 
verdict  for  the  ])urpose  of  havinij  the 
question  first  argued  here  and  carried  in- 
to (he  supreme  court  for  a  final  decision. 

The  mayor  said,  that  though  he  had 
no  objection  that  the  jury  should  lind  a 
special  verdict,  yet  he  should  not  advise 
them,  eiiher  for  or  against  that  course. 
It  was  his  firm  opinion,  and  so  he  should 
expressly  charge  the  jury,  tliat  this  indict- 
ment could  not  be  suj)ported,  either  at 
common  law  or  under  the  statute.  And 
it  would  be  affectation  in  him  to  say,  that 
since  he  had  first  heard  of  the  case,  he  had 
not  bestowed  on  the  subject  a  hd)orious 
investigation. 

The  counsel  for  the  defendant,  at  first 
stated,  that  I'roni  the  intimation  given  by 
tlie  court,  they  should  decline  addressing 
the  jury,  but  Hofl'man  having  concluded 
to  sum  up  the  case  to  the  jury,  Mr.  Og- 
den  contended,  that  on  the  state  of  facts 
in  this  case,  the  defendant  could  not  be 
convicted  of  obtaining  goods  by  false  pre- 
tences, either  at  common  law  or  under 
the  statute.  The  pretence  alleged  is,  that 
he  represented,  but  without  any  verbal 
declaration,  that  he  had  made  a  deposit ; 
which,  in  truth,  he  had  done.  If,  with- 
out any  act  or  allegation  on  the  part  of  the 
defendant,  he  had  merely  presented  the 
check  and  received  the  money,  his  ac- 
count not  being  good,  he  certainly  could 
not  be  convicted  ;  and  yet  little  more  was 
done  by  him  on  this  oc  casion.  He  over- 
drew the  bank  ;  an  improper  act  it  is 
true,  but  one  which  cannot  subject  him 
to  a  criminal  prosecution. 

Then,  as  respected  the  law  ;  the  dif- 
ference between  the  statute  of  30  Geo. 
II,  and  that  of  our  own  state,  was,  that  in 
the  former,  goods  arid  chattels  were  used 
as  terms  of  the  most  extensive  import  ; 
but  in  ours,  the  words  or  ether  effects 
whatsoever  are  superadded.  Though  the 
promissory  notes  of  another,  while  in  a 
man's  possession,  may  be  called  effects, 
jet  his  own  notes  are  not  so  considered  ; 
and,  in  this  respect,  there  is  no  differ- 


ence between  an  individual  and  an  in- 
corporated body. 

The  counsel  contended,  that  no  case 
could  be  found  in  the  books  in  which  a 
conviction  had  been  had  for  an  offcnc  (i 
of  this  description  where  a  verbal  repre- 
sentation had  not  been  made. 

In  the  case  of  George  Lynch  tried  in 
this  court  (1  Vol.  City-Hall  Recorder, 
p.  138)  it  was  ticcided,  that  a  man  who 
drew  checks  on  a  bank,  representing 
that  he  had  money  deposited  (here,  and 
by  that  means  obtained  the  money  of  the 
prosecutrix  to  a  large  amount,  whereas 
he  had  no  uccovnt  Tscitk  the  hiink  ;  was  not 
guilty  of  obtaining  tliat  money  by  false 
pretences  ;  and  the  then  mayor,  in  hi» 
decision  said,  that  the  courts  in  England 
had  strained  the  principle,  upon  which 
prosecutions  under  this  statute  had 
been  maintained,  too  far.  That  deci- 
sion, the  counsel  argued,  emanating  from 
our  own  courts,  would  be  regarded  by 
the  jury  as  more  binding  than  any  En- 
glish authority. 

'J'he  counsel  concluded  by  advising 
the  jury  against  finding  a  special  verdict, 
as  suggested  by  the  opposite  counsel  ; 
as  the  only  object  in  this  proceeding  was 
to  carry  the  question  before  the  supreme 
court  :  a  thing  which  would  subject  the 
defendant  to  much  inconvenience  and 
delay. 

After  the  conclusion  of  Mr.  Ogden's 
speech,  the  mayor  inquired  of  the  coun- 
sel tor  the  prosecution  whether  he  wa& 
prepared  with  authority  to  show  that  the 
notes  of  a  man,  payable  by  himself, 
while  in  his  own  possession,  could  be  con- 
sidered as  effects. 

The  counsel  contended  they  were, 
and  produced  an  authority  from  Leach's 
Crown  Law  for  the  purpose  of  support- 
ing the  position. 

The  counsel  then  proceeded  to  state 
to  the  jury,  that  though  it  was  a  subject 
of  regret,  yet,  on  this  occasion,  he  felt 
himself  impelled  by  a  sense  of  duty  to 
differ  from  the  court  in  the  opinion  ex- 
pressed. There  could  be  no  doubt  but 
that  the  defendant  had  been  guilty  of  ob- 
taining a  large  sum  of  money  from  the 
bank  by  deception  and  fraud  ;  and  the 
law  of  the  land  ought,  if  possible,  to 
come  in  aid  of  the  great  principles  of 
morahty. 
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To  constitute  a  false  pretence  within 
the  statute,  it  is  not  necessary  that  an 
allegation  should  be  made  by  verbal  de- 
clarations :  it  is  sufficient  if  the  act, 
whether  by  words  or  signs,  be  calculated 
to  deprive  the  other  party  of  his  money 
or  goods.  In, this  case  the  presentment 
of  the  check  to  the  bank,  if  done  with  a 
fraudulent  intent,  was  a  fiilse  pretence 
within  the  statute  :  and  whether  fraudu- 
lent or  not,  was  the  question,  and  the 
only  one,  for  the  jury  to  decide. 

The  counsel  contended,  that  from  the 
various  acts  of  the  defendant  immediately 
before  and  afier  the  time  of  presenting 
the  check,  he  harboured  the  design  of 
defrauding  the  bank  :  that  he  had  done 
so,  and  ought  not  to  escape  the  punish- 
ment of  the  law  merely  because  in  com- 
mitting the  fraud  he  had  resorted  to  no 
false  verbal  declarations. 

The  mayor,  in  his  charge  to  the  jury 
said,  that  there  was  no  doubt  but  that  the 
defendant  in  abusing  the  courtesy  of  the 
bank,  by  his  overdrawing  to  this  large 
amount,  had  been  guilty  of  a  flagrant  act 
of  moral  turpitude  ;  and  it  was  to  be  la- 
mented that  it  was  not  in  the  power  of 
this  court  to  punish  him  for  the  act.  It 
was  a  principle,  applicable  to  the  civil 
tribunal,  that  there  was  no  injury  with- 
out a  remedy,  but  this  did  not  a"^ply  to 
courts  of  criminal  law. 

The  indictment  in  this  case  consists  of 
three  counts  ;  the  first  at  common*'  law 
and  the  others  under  the  statute,  for  ob- 
taining jj5,450,  the  promissory  notes  of 
The  President  Directors  and  Company 
of  the  Bank  of  New-York,  b}'  false  pre- 
tences. 

Although  it  had  been  in  some  measure 
conceded  that,  the  first  count  was  not 
supportable,  still  his  honoujj  deemed  it 
requisite  to  recur  to  the  principle  of  law 
applicable  to  that  count,  for  the  purpose 
of  showing  the  jury  the  reason  by  which 
courts  and  juries  had  been  regulated  in 
cases  of  this  description. 

At  common  law  it  is  necessary  that  the 
false  pretence  on  which  an  indictment  is 
founded  should  be  such  as  ordinary  pru- 
dence could  not  guard  against ;  and,  in 
the  view  of  the  court,  by  the  exercise  of 
an  ordinary  degree  of  prudence,  the 
bank,  or  its  agents,  might  have  guarded 
against  this  imposition. 

16 
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It  was  their  duty  to  have  examined  in- 
to the  account  of  the  defendant,  and  have 
ascertained  whether  he  had  sufficient 
money  deposited  before  they  accepted 
and  paid  the  check. 

The  principle  upon  which  decisions  in 
cases  of  this  description  are  founded,  is 
illustrated  by  a  number  of  cases  in  the 
English  books  :  as  where  one  was  indict- 
ed for  obtaining  money  of  another  by  sell- 
ing him  a  chain  which  was  pretended  to 
be  gold,  whereas  it  was  base  metal.  So 
where  a  man  was  indicted  for  selling  ano- 
ther a  quantity  of  ale  for  eighteen  gallons, 
whereas  there  wore  but  sixteen  ;  the 
courts  in  their  decisions  said,  that  these 
were  not  offences  against  which  ordinary 
prudence  could  not  guard.  In  the  one 
case,  it  was  easy  to  have  ascertained  whe- 
ther the  chain  was  gold  before  the  pur- 
chase :  in  the  other,  the  man  ought  to 
have  measured  before  he  purchased  the 
ale. 

In  the  case  of  Babcock,  decided  in  the 
supreme  court,  (Johnson's  Rep.)  it  ap- 
peared that  one  Dixon  having  obtained 
a  judgment  against  Babcock,  he  came  to 
the  plaintiff  and  pretended  that  he  had 
$^0  in  his  pocket  to  pay  on  the  judgment, 
and  thereby  induced  him  to  give  a  receipt 
on  the  judgment  for  that  amount ;  the 
court,  on  mature  consideration,  decided 
that  the  indictment  could  not  be  supported. 

It  is,  therefore,  the  opinion  of  the  court 
that  the  first  count  of  this  indictment  can- 
not be  sustained. 

The  next  inquiry  is,  whether  the  counts 
in  the  indictment  under  the  statute,  are 
maintained. 

The  statute  enacts,  that  if  any  person 
by  false  pretences  shall  obtain  the  money, 
goods,  wares,  and  merchandise  or  other 
e/fects whatsoever ,  he  shallbe  punished,  &c. 
Before  recurringto  the  construction  of  the 
term  pretence  in  this  statute,  the  court  will 
direct  the  attention  of  the  jury  to  the  term 
ej'ects.  This  term  has  been  recently  in- 
troduced into  this  statute,  and,  in  this  re- 
spect, it  is  altered;  but  still,  as  it  is  a 
penal  statute,  it  is  to  be  construed  strictly. 

The  question  which  the  court  present 
for  the  consideration  of  the  jury  is,  whe- 
ther the  notes  of  an  individual  or  corpo- 
rate body,  while  in  his  or  their  possession, 
and  before  put  into  circulation,  can  be 
properly  denominated  effects.  Should 
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it  be  inquired  concernino;  a  man,  how 
much  is  he  worth  }  Wliat  effects  hits  he  ? 
Would  it  be  a  proper  answer  to  say 
jJ100,00(),  when  this  amount  cotjsisted 
merely  of  promissory  notes,  payable  by 
himself,  and  in  his  own  possession  ?  Are 
such  effects  taxable  ?  And  can  it  be  that 
such  were  the  effects  contemplated  by  the 
statute. 

Without  expressing  any  opinion  on  this 
subject,  the  court  have  their  doubts,  and, 
for  that  reason,  and  because  they  are  un- 
aided by  any  authority,  they  leave  this 
to  the  sound  discretion  of  the  jury. 

A  question,  which  is  more  important  in 
determinini!;  tiiis  case  is,  what  is  a  i.iUa 
pretence  within  the  meanirti;  of  the  act  ? 
His  honour  had  examined  the  authorities 
relating  to  this  subject  with  attention,  and 
the  result  of  bis  opinion,  upon  the  most 
mature  consideration,  wa«,  that  to  consti- 
tute a  false  pretence  under  the  statute,  it 
was  necessary  that  there  f^hould  be  a 
false  a^lej^atlm^  relative  to  some  matter 
or  thins;  then  in  existence.  It  is  true  that 
the  term  pretence,  in  its  general  accep- 
tation, and  as  explained  in  the  dictionary, 
is  not  confined  to  verbal  declarations  ; 
but  from  the  time  of  the  enactment  of 
the  statute  in  England  until  the  present 
time,  no  case  has  occurred  in  which  a  con- 


implied  false  pretence.  Independent  of 
drawing  the  check,  and  carr}  ing  it  to  the 
teller,  there  was  no  act  whatsoever,  ex- 
press or  implied,  which  could  amount  to 
a  false  pretence  ;  and  these  acts,  either 
separately  or  conjoined,  in  the  view  of 
the  court,  do  not  furnish  ^vidence  to  sup- 
port a  false  pretence  actual  or  implied. 

The  court  is  not  about  to  say,  nor  do 
they  conceive  it  necessary,  that  the  case 
from  Carnpliell,  relied  on  by  the  counsel 
for  the  prosecution,  is  not  law  :  suffice  it 
to  s  ty,  that  the  case  does  not  apply  ;  for 
there  the  defendant  drew  a  check  on  a 
i  banker,  in  whose  hands  there  were  no  funds 
to  answer  the  draft  ;  but  here  the  defend- 
ant drew  a  check  in  his  own  favour,  pre- 
sented it,  and  received  the  money.  Inde- 
pendent of  the  defendant's  going  with  his 
book  from  the  desk  of  the  receiving  teller 
to  that  of  him  who  paid  the  money,  this  is 
precisely  the  case  of  a  man,  who,  without 
adeqtiate  funds,  should  present  a  check  for 
payment,  and  thus  overdraw  his  account 
at  the  bank.  This,  although  an  immoral 
and  a  dishonest  act,  is  not  the  subject  of  a 
crifninal  prosecution. 

In  this  case  tiie  question  as  to  the  in- 
tent of  the  defendant  to  defraud  has  lit- 
tle bearing  ;  because  if,  by  means  of  the 
|/«/5c  pretences^  against  wiiich  the  statute 


viction  has  been  had  on  an  indictment !' intend^  to  guard,  he  actually  did  defraud, 
under  the  act  except  where  '.he  pretence  |  it  is  immaterial  wliat  his  intent  was,  for 
alleged  was  verbal.  In  this  case  there  is  j  the  exercise  of  the  means  demonstrates 
no  evidence  that  the  defendant,  at  the  ji  his  intent. 

time  he  presented  the  check,  made  any  jl  Should  the  jury  in  this  as  well  as  io 
declaration  whatsoever  ;  indeed,  the  con-  j  any  other  criminal  case,  doubt  of  the  law, 
trary  is  expressly  proved  by  the  testimo- 1;  they  may  tind  a  special  verdict  to  be  pre- 


ny  on  behalf  of  the  prosecution 


pared  by  counsel,  containing  the  facts  in 


Should  the  jury,  therelore,  in  confor  |  detail,  which  are  to  be  submitted  to  the 


mity  with  the  opinion  of  the  court,  be 
convinced  that  to  constitute  a  false  pre- 
tence within  the  meaning  of  the  act,  some 
allegation  is  necessary,  it  will  be  their 
duty  to  acquit  the  defendant. 

But  it  is  said  that  all  the  circumstances 
in  this  case,  taken  in  connexion,  afford 


evidence,  if  not  of  an  express,  yet  of  an  ijury. 


judgment  of  the  court.  On  the  propriety 
of  this  proceeding,  the  court  will  not  un- 
dertake to  advise  the  jury  ;  but  will  leave 
it,  as  well  as  the  other  matters  agitated 
during  the  trial  of  this  cause,  to  the  de- 
termination of  the  jury. 

The  defendant  was  acquitted  by  the 
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At  a  COURT  of  GENERAL  SESSIONS 
of  the  Peace,  holden  in  and  for  the 
City  and  County  of  New- York,  at  the 
City-Hall  of  the  said  City,  on  Monday, 
the  3d  day  of  August,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  eighteen — 

PRESENT, 

The  Honourable 

CADWALLADER  D.  COLDEN, 
Mayor. 

A.  L.  UNDERHILL,  Alderman. 
JAMES  WARNER,  Special  Justice. 
PIERRE  C.  VAN  WYCK,  Dist.  Atty 
John  W.  Wyman,  Clerk. 

GRAND  JURORS. 


'  DoMINICK  Ly 

Elam  Williams, 
John  Wood, 
Charles  Town, 
Daniel  E.  Tylee, 
S.  Trowbridge, 
Daniel  Sullivan, 
Jacob  Stout,  Jr. 
John  Soles, 
Daniel  Remsen, 
Henry  Kerinet, 


NCH,  Foreman. 
Francis  H.  Nichols, 
John  M'Clure, 
Charles  Keeler, 
Theophilus  Pierce, 
James  Fellows, 
George  Puffer, 
John  Corgan, 
George  W.  Arnold, 
John  E.  Hyde, 
James  Renwick. 


(violent  passion — jealousy — revenge 
— insanity.) 

LAWRENCE  PIENOVPS  CASE. 

Van  Wyck,  Counsel  for  the  prosecuifon. 
Price  and  Fay,  Counsel  for  the  defendant. 

That  species  of  phrensy  which  is  induced  by  vio- 
lent passion,  unless  settled  down  into  a  state  of 
total  deraii2;enient,  will  not  excuse  the  com- 
mission of  an  otience. 

Where  a  man  in  a  Qt  of  jealousy  bit  oflf  the  nose 
of  his  wife,  though  he  is  able  on  the  trial  to 
produce  the  most  respectable  testimony  to 
show  that  his  conduct,  imraeuiately  before  aud 
after  the  act,  was  that  of  a  man  bereft  of  his 
senses,  yet  if  it  further  appear  that  during  the 
commission  of  the  otience  he  acted  designedly, 
aud,  at  a  subsequent  period,  had  a  distinct  re- 
collection of  the  circumstances  of  the  atrocious 
act  whicli  he  endeav  oured  to  justify,  it  was  held 
that  this  was  rutuer  to  be  imputed  to  the  visita- 
iion  of  icicked  pa&siuns  than  that  of  God. 

A  defcsice,  resting  solely  on  the  ground  of  insani- 
ty, is  to  be  strictly  scrutinized.  (See  1  Vol. 
City-Hall  Recorder,  p.  185.) 

The  prisoner,  an  Italian,  was  indicted 
for  an  assault  and  battery  committed  on 


Elizabeth  Pienovi,  his  wife,  on  the  29th 
of  July,  1817,  and  the  indictment  con- 
tained a  count  charging  him  with  maim- 
ing the  said  Elizabeth  by  biting  and  tear- 
ing oflf  her  nose. 

Fay,  before  the  trial,  had  applied  to 
the  court  for  a  jury  de  medintate  linguce, 
according  to  the  statute  ;  and  the  sheriff 
having  returned  a  competent  number  of 
aliens,  the  case  was  brought  to  trial  on 
Wednesday,  the  12th  of  August  instant. 

Van  Wyck  stnted  to  the  opposite  coun- 
sel that  he  should  rely  on  the  count  for 
the  assault  and  battery  only,  and  aban- 
don that  for  the  maiming  ;  and,  having 
opened  the  case  on  behalf  of  the  prose- 
cution, introduced  Dr.  Francis  Berger, 
a  surgeon,  as  a  witness  on  behalf  of 
the,  prosecution,  who,  on  being  swora 
stated,  that  he  attended  Madame  Pienovi 
one  morning  in  the  latter  part  of  July 
1817,  between  six  and  seven  o'clock.  He 
found  her  in  much  distress  :  the  carti- 
lage of  her  nose  appeared  to  have  been 
torn  oil" ;  the  end  of  the  nose  being  en- 
tirely separated  and  gone.  In  about 
three  weeks  the  wound  was  entirely- 
healed,  but  her  face  appeared  much  dis- 
figured. 

Van  W^xk  hereupon  offered  to  read 
the  examination  of  the  prisoner,  taken  in 
the  police  on  the  1 1th  of  July  last. 

Price  objected  to  the  evidence  on  the 
ground,  that  the  offence  laid  in  the  in- 
dictment had  not  been  brought  home  to 
the  prisoner  ;  and  the  counsel  contend- 
ed that  the  same  rule  ought  to  apply  in 
this  as  in  other  criminal  offences  :  the 
felony  must  be  estabUshed  in  the  first 
instance  before  the  examination  can  be 
introduced. 

The  mayor  decided  that  the  evidence 
was  proper. 

Charles  Christian,  one  of  the  police 
magistrates,  having  been  sworn  as  a  wit- 
ness on  behalf  of  the  prosecution,  was 
requested  by  Van  Wj^ck  to  read  the  ex- 
amination. The  paper  read  by  the  wit- 
ness stated,  that  the  prisoner,  on  being 
examined,  said  that  "  He  only  bit  off  ike 
end  of  his  wife's  nose,  being  jealous  of 
her."  The  witness  proceeded  to  state  in 
explanation,  that  when  the  prisoner  was 
brought  to  the  poiice,  the  charge  was 
fully  explained  to  him,  and  he  was  very 
commuaicative  until  a  French  gentle iiian 
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came  in  and  sjioke  to  him  in  tliat  lan- 
guage, wlien  lie  (Inclined  answering  Tur- 
ther  in(|ijiries,  and  refused  to  sign  tlie  ex- 
auiinati«)n. 

Asa  IJoldon,  on  being  sworn  on  behalf 
of  the  prosecution,  testified,  that  in  July, 
1817,  he  lived  in  Chaml)er-street,  and 
understood  that  Madame  Pienovi  put  up 
in  a  house  opposite,  in  the  rear  of  his, 
and  in  the  next  street,  which  was  Reed, 
the  houses  being  but  a  short  distance 
separate. 

One  day,  in  the  latter  part  of  that 
month,  he  saw  the  prisoner  go  into  the 
house  and  pass  through  the  room  in  an 
angling  direction,  and  shortly  afterwards 
the  witness  heard  the  shrieks  or  outcry 
of  a  woman  in  distress  whom  he  saw 
through  the  window  ;  her  face  appearing 
to  him  to  be  black  with  blood.  Almost 
at  the  same  time  he  heard  tlie  cries,  he 
saw  the  prisoner  distinctly  through  the 
window,  who  came  and  pulled  to  the 
winlow-shutters.  In  a  short  time,  the 
witness  heard  an  outcry  in  the  street, 
that  a  man  had  bit  ofl'  a  woniun's  nose 
and  ran  away. 

George  B.  Raymond,  one  of  the  po- 
lice officers,  on  being  sworn,  testilied, 
that  he  arrested  the  prisoner  during  the 
last  month,  who  inquired  of  the  witness 
the  reason,  and  he  inform*  d  him  it  was  on 
a  charge  for  biting  off  his  wife's  nose. 
The  prisoner  said  he  was  apprized  of  the 
charge,  admitted  that  he  had  done  so, 
and  said  that  any  other  man  with  the 
like  provocation,  would  have  done  as  he 
did. 

The  prisoner  then  proceeded  to  re- 
late, that  on  the  first  day  of  the  arrival  of 
his  wife  in  this  city  from  the  s^thw^ard, 
at  her  request,  he  went  with  Wr  to  the 
bath  in  Chamber-street;  and  when  they 
arrived  there,  she  told  him  it  was  inde- 
cent for  them  to  go  into  the  bath  to- 
gether, and  on  her  solicitation,  he  staid 
without  alone.  After  she  had  continued 
a  considerable  time  he  wanted  to  go  in, 
and  applied  for  admission  to  the  keeper, 
who  was  a  negro  girl,  alleging  that  he 
was  the  woman's  husband.  The  girl  said 
that  could  not  be,  for  the  husband  was 
then  in  the  bath  with  her  1  On  this  ground 
the  girl  refused  him  admission. 

Price  opened  the  defence  to  the  jury, 
and  was  proceeding  to  state  that  the  pri- 


soner would  prove  the  relation  given  hf 
him  to  the  ofticcr  substantially  true  ;  and 
he  would  furtluT  show  various  acta  ol' 
infidelity  on  the  part  of  Madame  Pienovi, 
and  that  since  this  aflair  she  had  abscond- 
ed to  one  of  the  West  India  Islands  with 
her  paramour. 

The  mayor  interrupted  the  counsel, 
and  api)rized  him  that  such  testimony 
would  not  be  heard  by*  the  court,  and 
tiierefore  the  counsel  cfMild  not  with  pro- 
[)riety  oj)efi  it  to  the  jury.  The  court 
fiad  rejected  testimony  of  this  descrip- 
tion in  the  case  of  Hagerman,  (Ante  p. 
73,)  aod  there  was  less  reason  for  its 
admis«iion  on  this  occasion,  where  the 
chastity  of  an  absent  woman  was  brought 
into  question.  The  evidence  offered 
could  afford  no  justilication  to  the  offence 
laid  in  the  indictment.  As  Raymond, 
however,  is  the  witness  on  behalf  of  the 
prof  ccution,  the  court  think  it  would  be 
regular  for  the  defendant's  counsel  to 
inquire  of  him  concerning  any  facts 
which  may  be  in  his  knowledge  relative 
to  the  infidelity  of  the  wife. 

The  counsel  hereupon  continued  his 
opening  by  stating  to  the  jury,  that  the 
prisoner  would  rest  his  defence  solely  on 
the  ground  of  insanity. 

Peter  Martin  StoUenwerck,  the  pro- 
prietor of  the  Panorama  in  this  city,  un- 
derstanding the  English  language  but  v§ry 
imperfectly,  J.  La  Forque,  Jr.  was  sworn 
as  interpreter,  and  the  witness  being  also 
sworn,  testified,  that  on  the  Sunday 
morning  preceding  the  day  in  which  the 
alleged  offence  was  committed,  the  pri- 
soner left  the  house  of  the  witness  in  a 
very  jovial  mood  on  being  informed  of 
the  recent  arrival  of  the  wife. 

On  the  afternoon  of  the  same  day,  the 
prisoner  returned  in  a  great  passion,  and 
showed  the  witness  a  card  containing  the 
name  of  a  Mr.  Concklin,  which  he  threw 
on  the  bureau,  and  alleged  that  he  had 
been  very  much  aggravated  by  his  wile, 
who  had  deceived  him.  He  said  that  she 
had  given  him  that  card,  and  told  him  the 
name  thereon  was  that  of  a  brave  man. 
To  pacify  him  the  witness  requested  the 
prisoner  to  go  down  stairs.  During  the 
evening  the  witness  went  into  the  cham- 
ber of  the  prisoner,  and  found  him  in  a 
state  of  delirium.  He  said  he  was  a  dis- 
tressed unfortunate  man,  called  for  water, 
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'vhich  he  drank  to  excess,  called  fori 
iiore,     and  frequently  beat  his   head  j 
gainst  the  wall  during  the  night,  and 
!xhibited  every  other  symptom  of  de- 
•angement 

In  the  morning  at  four  o'clock  he  went 
>ut,  alleging  that  the  fresh  air  would  be 
al'itary  ;  but  the  witness,  who  had  been 
icquaiuted  with  him  twelve  years,  ob- 
erved,  at  that  time,  that  the  prisoner's 
nanner  was  different  from  what  it  had 
)een  before,  and  the  witness  believes  he 
vas  deranged. 

At  about  six  o'clock  in  the  evening  he 
■eturned,  and,  pushing  open  the  door 
vith  violence,  with  an  air  of  wildness,  in- 
hcative  of  phrensy,  he  threw  a  bit  of 
lesh  on  the  work  table  ;  and  his  conduct 
rvas  so  much  like  that  of  a  madman,  that 
he  witness  was  alarmed  for  his  own  safe- 
y,  and  took  up  a  stick  of  wood  for  de- 
fence. 

At  the  request  of  the  counsel  for  the 
defendant,  Mr.  Sampson  was  here  sworn 
is  interpreter.  Indeed,  a  person  stand- 
ing six  feet  from  the  other  interpreter,  who 
[lid  not  understand  a  syllable  of  French, 
could  apprehend  better  the  meaning  of 
the  witness,  by  merely  observing  his  coun- 
tenance and  gestures,  (which  are  much 
more  expressive  in  his  than  our  language,) 
than  by  any  explanation  givei.  by  this  in- 
terpreter. There  is  no  difficulty  for  any 
man,  with  ordinary  lungs,  to  speak  loud 
enough  to  be  heard  by  every  person  in 
the  sessions-room  :  and  a  witness  or  in- 
terpreter ought  to  remember  that  he  does 
not  speak  in  that  capacity  merely  to  he 
heard  by  hiinsclf. 

On  his  cross-examination,  the  witness 
stated  that  previous  to  this  alfair,  the 
character  of  the  prisoner  was  good,  and 
that  previous  to  his  going  out  on  the  ar- 
rival of  his  wife,  he  appeared  joyful  and 
manifested  no  symptom  of  derangement. 

Lewis  Augustus  Stollenwerck,  the  ne- 
phew of  the  last  witness,  being  sworn  on 
behalf  of  the  defendant,  staled,  that  the 
prisoner  being  a  painter  by  profession, 
worked  for  the  uncle  of  the  witness  a 
considerable  time,  did  his  business  well, 
and  was  a  man  of  general  good  character. 
Before  the  affair  occurred,  for  which  he 
is  now  on  trial,  the  witness  thought  him 
at  times  in  some  degree  deranged  ;  but 
he  was  at  all  times  harmless  j  and  the 


witness  sometimes  thought  that  this  state 
of  mind  was  the  effect  of  liquor,  and  has 
often  told  him,  jocularly,  that  he  ought 
to  be  confined  in  the  hospital. 

On  Sunday,  spoken  of  by  the  last- 
named  witness,  the  prisoner  appeared 
composed  in  the  morning,  but  in  the  after- 
noon was  much  agitated.  This  was  cer- 
tainly not  occasioned  by  liquor,  but  by  his 
famil}^  trouble. 

Peter  Joseph,  a  coloured  West  Indian, 
was  called  as  a  witness  on  behalf  of  the 
defendant,  to  prove  that  Madame  Pienovi, 
after  the  affray,  went  off  to  Cuba  with 
Concklin. 

The  court  said  that  they  would  never 
suffer  the  chastity  of  an  absent  woman  to 
be  impeached  ;  and  they  were  about  ex- 
cluding the  testimony,  when  Mr.  Price 
stated,  that  the  defendant  would  examine 
the  witness  merely  for  the  purpose  of 
accounting  for  the  absence  of  the  wife  on 
the  trial.  The  court  said  that  if  that 
were  the  object,  the  witness  might  be  ex- 
amined. 

He  stated  that  he  came  from  St.  Jago 
de  Cbba,  where  he  left  the  wife  of  Pieno- 
vi, who  went  by  the  name  of  Madame 
Concklin. 

Stephen  Ricbaud,  on  being  sworn  as  a 
witness  for  the  defendant,  stated  that  Mr. 
Stollenwerck,  the  elder,  has  been  an  inha- 
bitant of  this  city  twelve  years,  and  that 
his  general  character,  as  a  man  and  a 
christian,  was  unblemished.  The  court 
said  this  testimony  was  unnecessary,  as 
the  good  character  of  Mr.  Stollenwerck 
was  universally  known. 

Andrew  Morris,  on  being  sworn  as  a 
witness  for  the  prisoner,  testified,  that  hp. 
painted  the  new  Roman  Catholic  Church, 
and  behaved  very  w  ell  for  a  considerable 
time  ;  but  afterwards  the  Avitness  observ- 
ed  that  something  was  the  matter  with 
him.  Having  been  told  that  the  prisoner 
drank,  which  the  witness  never  perceived 
him  do,  he  made  inquiry,  but  received 
no  satisfactory  account.  The  witness 
thoug-ht  that  the  prisoner  was,  in  some 
measure,  deranged  or  troubled  in  his 
mind. 

Peter  Francis  Roze,  on  being  sworn 
on  the  same  side,  stated  that  he  had  known 
the  prisoner  eight  or  nine  years  ;  and 
about  a  year  ago  last  June,  he  often  ap- 
peared deranged.    He  was  unsteady  :  he 
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would  he^in  work  and  then  in  a  short  time 
leave  ofi.  VV'hon  his  wife  arrived  from 
Charleston,  he  brought  her  to  the  house 
of  the  witness,  and  remained  there  with 
her  about  two  hours  and  appeared  to  be 
elated  at  lier  arrival. 

Joseph  Idley,  on  being  sworn  on  the 
same  side,  confirmed  the  testimony  of 
Andrew  Morris,  in  relation  to  the  un- 
steadiness of  the  prisoner  while  at  work 
at  the  church.  The  defendant,  at  this 
time,  lived  at  the  house  of  the  witness, 
who  had  eni^aged  him  to  do  the  painting. 
He  would  work  a  half  hour  and  tlien  sud- 
denly quit  ;  and  the  witness  havirig  asked 
him  what  was  the  matter,  was  told  by  him 
that  his  wife  was  a  very  bad  woman. 

Lewis  Wilcox  testified,  that  he  knew 
the  prisoner  four  years,  and  tiis  mind  ap- 
peared much  disturbed,  which  he  said  was 
on  account  of  his  family. 

Reignard  Chanefraud  testified,  that  he 
knew  the  prisoner  seven  or  eight  years  ; 
and  at  times  was  disordered  on  account 
of  his  wife. 

Ferdinand  Lenningen  testified,  thgit  he 
knew  the  prisoner  ten  years,  who  was  ne- 
ver very  consistent  ;  and  about  the  time 
of  the  affair  his  mind  was  weak,  not  de- 
ranged. The  day  before  this  he  dined 
with  his  wife  and  appeared  elated. 

John  De  Carley  testified,  that  he  knew 
the  prisoner  before  his  marriage,  after 
which  he  appeared  deranged  and  his  mind 
unsteady.  The  witness  saw  him  a  few 
days  before  the  affair,  when  he  appeared 
to  be  so  much  in  that  state  of  mind,  that 
the  witness  did  not  consider  it  proper  to 
question  or  converse  with  him. 

Here  the  evidence  closed. 

Messrs.  Fay  and  Price  sur  .med  up  ihc 
case  to  the  jury,  and  contended  that  the 
prisoner  ought  to  be  acquitted,  because 
at  the  time  he  committed  the  act  charged 
in  the  indictment,  he  had  not  a  mind 
capacitated  for  distinguishing  good  from 
evil. 

Van  Wyck,  in  summing  up  the  evi- 
dence to  the  jury,  said  that  the  kind  of  in- 
sanity recognised  in  the  law,  which  would 
excuse  a  man  from  the  commission  of  an 
act,  was  either  settled  madness  or  lunacy 
during  the  time  in  which  there  was  no 
lucid  interval.  And  the  counsel  pointed 
out  to  the  jury  the  distinction  between 
the  species  of  madness  laid  down  in  the 


II  books  as  the  "  visitation  of  the  Almighty," 
!  and  that  relied  on  by  the  defendant  on 
i  this  occasion.  When  a  man,  through  the 
influence  of  violent  passions,  has  been 
hurried  into  a  state  of  temporary  phrensy, 
and,  under  that  excitement,  commits  a 
crime,  he  never  can  allege  insanity  as  an 
excuse. 

But  the  counsel  urged  to  the  jury  that 
the  testimony  in  the  case,  showed  clearly 
that  at  the  very  time  of  the  commission 
of  this  offence  he  could  distinguish  good 
from  evil  :  he  acted  with  cunning  and  in- 
telligence— he  closed  the  windows  that  his 
wife  might  not  be  heard,  and  he  escaped 
from  the  house. 

The  counsel,  in  the  conclusion  of  his 
speech,  remarked  that  this  plea  of  insani- 
ty was  generally  resorted  to  in  desperate 
cases,  and  ought  to  be  strictly  scrutinized. 

The  mayor  charged  the  jury,  that  for 
aught  that  had  appeared,  the  character  of 
the  prisoner's  wife  ought  to  stand  as  un- 
impoached. 

The  point  for  the  jury  to  decide  was, 
whether,  at  (he  time  the  prisoner  commit- 
ted the  outriige,  he  was  capable  of  know- 
ing good  from  evil. 

His  honour  directed  the  attention  of 
the  jury  to  two  general  grounds  of  inquiry 
on  this  subject : 

1.  In  relation  to  the  evidence  of  3. gene* 
ral  derangement^  and, 

2.  As  to  the  evidence  of  derangement 
at  the  precise  time  the  act  was  committed. 

1.  There  is  no  reason  afforded  by  the 
testimony  of  Mr.  Stollenwerck,  the  elder, 
or  the  other  witnesses,  who  had  the  best 
opportunity  of  knowing  the  state  of  the 
prisoner's  mind,  that  he  was  insane  before 
the  Sunday  when  his  wife  arrived  from 
Charleston.    The  jury  would  here  bear 
!  in  mind  a  principle  of  law  which  is  conso- 
nant with  sound  reason,  that  whatever 
may  have  been  the  excitement,  a  man 
should  never  suflfer  himself  to  be  hurried 
into  a  state  of  temporary  insanity  by  any 
I  of  the  violent  passions.    It  is  the  univer- 
I  sal  language   of  the  law — Govern  your 
!  passions  :  for  if  you  do  not,  you  shall  be 
I  punished.    And  jou  never  shall  excuse 
j  yourself  for  the  commission  of  a  crime, 
by  alleging  a  dementation  arising  from 
unrulj'  passion. 

The  mayor  here  went  into  an  examina- 
tion of  the  testimony  with  a  view  to  the 
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first  general  inquiry  above  stated,  and  on 
this  head  arrived  at  the  conclusion,  that 
the  prisoner  not  being  subject  to  that  set- 
tled state  of  insanity  recognised  in  the  law 
as  affording  an  excuse  for  the  commission 
of  an  offence,  in  a  fit  of  jealousy,  perpe- 
trated the  outrage  charged  against  him. 

On  this  head  the  mayor  particularly 
adverted  to  the  testimony  of  Stollenwerok, 
the  elder :  the  jury  were  to  beheve  him 
fully,  when  he  stated  that  the  prisoner  was 
insane  ;  but,  from  the  whole  testimony  on 
that  subject,  taken  in  connexion,  they 
were  to  judge  what  was  the  species  of  that 
insanity. 

2.  Should  the  jury  not  be  satisfied  with 
regard  to  the  general  derangement  of  the 
prisoner,  it  would  then  be  necessary  to 
resort  to  the  evidence  with  a  view  of  as- 
certaining whether,  at  the  precise  time 
the  act  was  committed,  he  was  incapable 
of  distinguishing  good  from  evil. 

Immediately  on  the  arrival  of  his  wife, 
he  was  joyful,  dined  with  her.  and  mani- 
fested no  symptom  of  derangement ;  but 
in  the  evening  he  returned  in  a  great  rage, 
and,  as  Mr.  Stolienwerck  believed,  was 
insane  during  .the  night.  The  next  morn- 
ing, however,  he  manifested  some  intelli- 
gence, for  he  said  "  be  was  going  out  to 
take  a  walk  in  the  fresh  air,  which  would 
be  good  for  him."  And,  at  this  time,  he 
went  out  and  committed  (the  court  would 
recall  the  term  committed,  for  wheth^'r  he 
did  so  or  not  the  jury  must  judge)  one  of 
the  most  shocking  outrages  that  ever  dis- 
graced the  character  of  a  man.  The  ex- 
tent of  the  offence  is  attempted  to  be  pal- 
liated by  the  prisoner's  counsel ;  but  if 
committed,  it  admits  of  no  palljation. 
When  the  prisoner  was  in  the  chamber  of 
his  wife  at  the  time  the  deed  was  perpe- 
trated, when  she  raised  her  voice  in  pain 
and  agony,  he  went  and  closed  the  window 
shutters  that  she  might  not  be  heard.  Did 
he  do  this  unconscious  of  guilt,  not  know- 
ing the  difference  between  good  and  evil  ? 

But  he  flies,  he  escapes,  and  he  avoids 
the  venge  ince  of  the  law  for  about  a 
year,  when  he  returned.    Will  a  man  flj 
after  the  commission  of  an  act  without  a 
,  consciousness  that  he  has  done  wrong  ? 

After  the  1  ipse  of  a  year  he  was  ar- 
rested. At  this  time  he  said  he  was  ap- 
prized of  the  charge,  which  he  acknow- 
lec'^ed  true,  and  attempted  to  justify  the 
deed  by  entering  into  a  detail  of  the  ':ir- 


cumstances  of  provocation  to  the  ofilicer. 
He  was  communicative  at  the  police,  rei- 
terated the  acknowledgment  of  the  of- 
fence, and  avowed  the  motive  ;  and  one 
of  the  magistrates  was  proceeding  in  the 
examination  ;  but  the  prisoner  became 
silent  as  soon  as  he  was  spoken  to  by  his 
friend  in  the  French  language. 

Now  the  loss  of  men-.ory  is  one  of  the 
prominent  features  of  madness  ;  and  it  is 
scarcely,  if  ever,  that  a  person  who  has 
been  reduced  to  the  awful  situation  of 
mental  derangement  can  bring  to  his  re- 
membrance facts  which  transpired  at  the 
time  ;  for  then,  the  delicate  texture  of  the 
brain  is  disordered,  and  the  whole  fiibric 
of  the  mind  in  ruins. 

The  jury,  therefore,  from  the  testimo- 
ny in  the  case  relative  to  the  conduct  of 
the  prisoner  immediately  before  and  af- 
ter the  offence  charged  against  him,  as 
well  as  from  his  subsequent  conduct  and 
declarations,  will  determine  whether  at 
the  precise  point  of  time  in  which  the  act 
was  perpetrated  he  was  capacitated  for 
distinguishing  good  from  evil. 

As  had  been  very  justly  observed  by 
the  counsel  for  the  prosecution,  insanity 
was  a  defence  frequently  resorted  to 
when  every  other  ground  of  defence  had 
failed  ;  and  it  was  a  correct  rule  that 
whenever  this  defence  was  relied  on  by 
a  prisoner  he  ought  to  bring  ample  testi- 
mony to  leave  not  the  shadow  of  a  doubt 
in  the  mind  of  the  jury. 

The  jury  found  the  prisoner  guilty,  but 
recommended  li'im  to  mercy. 

On  Thursday,  the  last  day  in  the  term, 
the  mayor  in  his  sentence  remarked,  that 
he  was  unable  to  see  the  reason  of  that  re- 
commendation ;  for  surely  none  was  af- 
forded by  the  evidence.  After  a  most  im- 
pressive address  to  the  prisoner  on  the 
shocking  deed  of  which  he  had  been  con- 
victed, wherein  his  honour  said  that  a 
crime  of  this  precise  description  had  ne- 
ver before,  he  might  venture  to  say,  been 
perpetrated  in  the  United  States,  and  he 
trusted  in  God  never  might  be  committed 
j  by  any  of  ilb  citizens,  the  prisoner  was 
1  sentenced  to  the  penitentiary  two  years.* 

•  It  is  said  that  Madame  Pienovi  was  a  woman 
remarkable  tor  her  beacity.    Considering  the  ideas 
entertained  by  the  sex  in  general,  relative  to  their 
i  personal  appearance,  this  AVds,  certainly,  one  of 
j  the  most  insidious  acts  of  revenge  that  was  ever 
conceived  and  perpetrated. 
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(fLME   COVLRT  AFFIDAVIT    IN  EXTENUA- 
TION. 

BARNEY  ROONKV  and  MARGARET, 
his  Wife's  CASE. 

Van  Wyck,  Covnsel  for  the  prosecution. 
Wilson,  Counsel  fur  defendants. 

The  wife  cannot  he  convicted  of  an  assnnlt  nnd 
battery  on  one  vvIjo,  at  the  time,  was  en;<age(l 
in  a  conflict  with  the  husband,  or  attacked  by 
liim. 

AftidiuHts  submitted  to  the  court,  after  verdict,  for 
the  jiurpose  of  mitit;Kting  the  punishment, 
should  not  controvert  the  facts  upon  which  the 
verdict  is  founded. 

The  defendant  and  his  nife  wore  in- 
dicted for  an  a'^saull  and  battery,  commit- 
ted on  Jacob  Hays,  a  deputy  slierifl",  while 
in  the  due  exercise  of  the  duties  of  his 
oflice. 

It  appeared  that  this  officer  having  pro- 
cess against  the  husband,  issuini;  from  the 
supreme  court,  went,  in  com|)any  with 
other  oHicers,  into  the  house  of  Hie  de- 
fendant, and,  while  executing  the  process, 
was  attacked  and  beaten  by  the  husband 
in  conjunction  with  the  wife. 

The  evidence,  on  behalf  of  the  prose- 
cution, having  closed,  the  mayor  suggest- 
ed to  the  ])ublic  prosecutor,  that  the  wife 
could  not  be  found  guilty  of  this  offence 
while  acting  in  aid  of  her  husband. 

Van  Wyck  admitted  the  correctness  of 
the  rule,  and  the  defendant  was  convicted 
hut  the  wife  acquitted. 

Afterwards  the  counsel  for  the  defend- 
ant moved  the  court  to  suspend  the  sen- 
tence that  the  defendant  might  be  enabled 
to  present  the  court  with  some  affidavits 
in  mitigation. 

The  mayor  said  that  it  had,  heretofore, 
been  the  practice,  in  this  court,  for  de- 
fendants after  conviction  to  lay  before  the 
court  affidavits  as  in  mitigation,  but  which, 
in  truth,  contained  a  denial  of  the  facts  on 
which  the  verdict  was  founded.  This,  in 
the  opinion  of  the  court,  was  not  the  ob- 
ject of  affidavits  of  this  description  ;  and 
the  court  wished  it  to  be  distinctly  under- 
stood as  a  general  rule,  to  which  they  in- 
tended invariably  to  adhere,  that  affidavits 
laid  before  the  court  in  mitigation  which 
controverted  the  facts  established  on  be- 
half of  the  prosecution  on  the  trial  would 
not  be  regarded  by  the  court. 


On  the  last  day  of  the  term,  the  defend- 
ant  was  fined  jj^lO  and  the  costs. 


(VEMF-  .MATERIALITY  OF  PLACE.) 

MICHAEL  MCDONALD'S  CASE. 

Van  Wyck,  Counsel  for  the  prosecution. 
Maxwell,  Counsel  for  the  defendant. 

In  an  indictment  for  keeping  a  disorflerly  house, 
the  placf  i.>  of  tlie  verj'  essence  of  the  offence, 
and  the  ward  should  be  correctly  laid. 

The  defendant  was  indicted  for  keep- 
ing a  disorderly  house  in  the  seventh^  and 
it  appeared  from  the  testimony  of  the 
principal  witness,  that  the  house  was  io 
tlie  fourth  y  ward  of  this  city. 

On  an  objection  taken  to  this  indict- 
ment  by  .Maxwell,  it  was  admitted  by  Van 
Wyck,  that  the  prosecution  could  not  be 
maintained. 

The  mayor  said,  that  it  was  a  general 
rule  that  the  {)lace  laid  in  an  indictment 
was  immaterial  ;  but  where  the  place 
constituted  the  essence  of  the  oflence,  it 
l>ecame  material,  and  should  be  laid 
correctly.  His  honour  referred  to  the 
1st  of  Starkie's  Criminal  Pleading,  p.  61, 
to  show  thut  this  species  of  offence  fell 
within  the  exceptions  to  the  general  rule. 
The  defendant  was,  therefore,  acquitted. 


(practice  RECOGMSAXCE.) 

On  the  application  of  Silas  Southworth, 
in  pro.  per.  bail  of  Anthony  Mann. 

Tiie  bail  in  a  recognisance  cannot  surrender  the 
principal. 

Silas  Southworth  having  become  bail 
for  Anthony  Mann,  recognised  lor  his  ap- 
pearance in  this  court,  to  answer  a  charge 
for  an  assault  and  battery,  on  Tuesday, 
the  11th  instant,  ndoved  the  court  for 
leave  to  bring  in  his  principal  and  surren- 
der him. 

The  mayor  said,  that  he  had  examined 
this  subject  with  attention,  and  was  con- 
vinced that  bail,  in  a  recognisance,  could 
not  surrender  the  principal.  Could  this  be 
done,  the  practice  would  lead  to  injustice 
and  oppression. 

Motion  denied. 
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September^  1818. 


NO.  9. 


At  a  COURT  of  GENERAL  SESSIONS 
of  the  Peace,  holden  in  and  for  the 
City  and  County  of  New-York,  at  the 
City-Hall  of  the  said  City,  on  Monday 
the  7th  day  of  September,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  eighteen — 

PRESENT, 

The  Honourable 

CADWALLADER  D.  COLDEN, 
Mayor  of  the  City  of  New-York. 
ANTHONY  UisDERHlLL,  ^ 

and  >  Aldermen. 

JOHN  MORSS,  ) 
PIERRE  C.  VAN  WYCK,  Dist.  Atty. 

John  W.  Wyman,  Clerk, 

GRAND  JURORS. 

Jameson  Cox,  Foreman. 
Thomas  J  Campbell,  Harman  Averill, 
Jt>HN  G.  Cook,         Enoch  L.  March, 
Naphtali  Judah,       Robert  R.  Goelet, 
Preserved  Fish,      Gilbert  Coutant, 
John  Clark,  George  Griswold, 

James  Hall,  Caleb  Horton, 

Benjamin  Heustace,  Edmund  Smith, 
Robert  Halliday,    Abraham  Le  Foy, 
Balthazer  P. Melick, Robert  Ainslee, 


Gamaliel  Smith, 


Henry  Eckford. 


(grand  larceny.) 

JESSE  DOW  and  GEORGE  LLOYD'S 
CASES. 

Van  Wyck,  Counsel  for  both  prosecutions. 
Ten  Broeck  and  Anthon,  Counsel  for 

Dow,  and  Price  and  Hamilton,  Cuim- 

sel  for  Lloyd. 

Though  the  obligee  vohmtarily  deliver  to  the 
obligor  a  bond,  remaining  due  and  unsatisfied, 
yet  should  it  turther  appear  that  the  obligee 
was  an  ignorant  person,  and  the  other  prac- 
tised on  her  credulity  in  obtaining  the  instru- 
ment, and  afterwards  made  use  of  divers  eva 
sions  when  called  on  by  her  for  the  bond  or 
the  money,  and  finally  withheld  it,  falsely 
sdieging  that  it  had  been  paid  to  a  thim  per- 


son ;  should  the  jury  believe,  from  the  circum- 
stances, that,  at  the  time  he  obtained  the  bond, 
he  harboured  a  felonious  intent,  they  may 
convict  him. 

When  your  money  is  safely  invested,  let  it  re* 
main,  unless  you  put  it  in  a  safer  place. 

Where  a  lad,  under  the  age  of  fifteen,  who  had 
been  taken  on  trial  as  a  clerk  or  attendant  of  a 
counting-house,  but  not  intrusted  with  the 
care  of  the  books,  is  tried  on  a  charge  for 
stealing  a  check  which  had  been  left  in  the 
book,  filled  up  and  signed  by  the  principal,  and 
a  number  of  circumstances  are  produced  on 
behalf  of  the  prosecution,  to  show  that  such 
lad  took  the  check  with  a  felonious  intent,  and 
his  examination  states  that  he  tore  the  check, 
which  was  not  signed,  out  of  the  book,  and 
tore  it  up  ;  still,  in  favour  of  a  youth  of  very 
tender  years,  if,  from  other  circumstances  ia 
the  case,  it  should  be  rendered  doubtful  whe* 
ther  he  took  the  check,  or,  if  he  did,  whethep 
he  had  any  agency  in  obtaining  the  money  from 
the  Bank,  it  will  be  the  duty  of  the  jury  to 
acquit  him. 


We  blend  these  cases  together,  not 
because  the  facts  are  similar,  but  for  the 
purpose  of  exhibiting  by  contrast,  and  if 
possible  in  a  single  point  of  view,  the  dif- 
ference, in  moral  turpitude,  between  par- 
ties who  are  brought  in  this  court  and  tri- 
ed for  offences  of  the  same  grade.  Dow 
is  a  man  of  middle  age,  in  appearance 
shrewd  and  cunning,  and  capable  of  de- 
vising any  deep  laid  scheme.  The  charge 
was  stealing  from  an  aged  lady  a  bond  of 
^390  Lloyd  is  a  youth  between  fourteen 
and  fifteen  years,  of  an  intelligent  coun- 
tenance, but  withal,  of  features  so  mild 
as  almost  indicated  a  mind  incapacitated 
for  crime.  The  charge  was  stealing  from 
his  principals,  men  of  business  in  this 
city,  a  check  of  gl200. 

The  first-named  prisoner  was  tried  on 
Thursday  the  6th,  and  the  other  on  the 
7th  day  of  August  last. 

The  testimony  was  voluminous,  the 
arguments  of  counsel  and  the  charge  of 
the  court  in  both  cases  lengthy  ;  and  this 
.  erort  professes  merely  to  present  the 
prominent  facts. 

Jesse  Dow  was  indicted  for  grand  lar* 
ceny,  in  stealing  a  bond  from  Sarah 
Mills,  on  the  15th  day  of  Noyember, 
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1015,  for  ;J390,  bcariiij;  (iut<?  the  same 
d.iy,  and  bein;^  due  and  Dnsatislied. 

George  Lloyd  was  indicted  Tor  grand 
larceny,  in  stealing  a  bank  check,  or 
order  on  the  Mechanics'  iJank,  for 
J*^120(),  the  property  of  Abrahsim  Tucker 
and  William  K.  Tabcr  ;  the  said  sum  of 
§1200,  contained  in  said  order,  being  due 
and  unsatibfjcd. 

The  check  set  forlli  in  tiie  indictment 
was  in  tliis  form  : 

"  New-York,  July  10,  1818. 

"  Casliier  of  the  Mechanics'  Bank,  pay 
to  1701,  or  bearer,  twelve  hundred  dol- 
lars. 

(Signed)     "  Tucker  and  Taber." 

On  tfio  traverse  of  Dow's  indictment,  it 
appeared  that  Sarah  Mills,  the  prosecu- 
trix, cjged  about  seventy  years,  at  the 
time  ;  iid  in  the  indictment,  was  in  the 
capacity  of  servant  in  the  family  of  Dr. 
Wright  Post  in  this  city.  She  had  lived 
in  the  several  families  of  ilobert  Lenox 
and  General  El>enezer  Stevens  ;  and  at 
the  time  of  the  trial  lived  in  the  family  of 
the  last-named  gentleman.  And  in  the 
progress  of  the  trial,  they  all  concurred 
in  stating  that  her  character  was  perfectly 
fair  and  unblemished,  but  that  she  was 
an  ignorant,  unsuspecting  woman. 

It  appeared  in  evidence  that  in  the  fall 
of  1814,  Mrs.  Mills  deposited  in  the 
hands  of  General  Wiiiiam  Paulding, 
gl200,  which  was  secured  by  a  bond 
payable  to  her.  The  prisoner  at  this 
timp  was  in  General  Paulding's  employ, 
and  brought  the  money  contained  in  the 
bond  to  Paulding  froni  Mrs.  Mills,  at  dif- 
ferent times,  and  took  back  to  her  the 
bond.  A  short  time  before  that  laid  in 
the  indictment,  the  prisoner  lived  with 
Mr.  Lenox  in  the  capacity  of  servant  ; 
and  Mrs.  Mills  became  acquainted  with 
him  there.  About  the  15th  of  November, 
1815,  the  prisoner  applied  to  Mrs.  Mills, 
then  living  at  Dr.  Post's,  to  borrow  mo- 
n*rv  ;  and  she  having  before  that  time  lent 
him  $90,  and  he  wajiting  $300  more,  in- 
duced her,  contrary  to  the  advice  of  Mr. 
Lenox,  to  take  that  sum  out  of  the  bands  of 
Geijeral  Pnulding  and  lend  it  to  himself. 
This  was  done,  and  the  prisoner  re- 
ceived the  money  from  the  General,  and 
according  to  his  direction,  the  original 
bond  of  Paulding  was  brought  by  Mrs. 
MiDs,  in  company  with  the  prisoner,  and 


cancelled;  the  bond  laid  lu  the  imiictmcnt, 
together  with  one  from  General  I'a«ilding 
to  .Mrs.  Mills,  for  the  sum  of  0  or  #000, 
I  were  drawn  by  him,  and  both  the  instru- 
ments were  executed  and  delivered  to 
Mrs.  Mills. 

She  went  liome  to  Dr.  Post's,  and  had 
not  been  there  twenty  minutes  before  the 
prisoner  came  to  her,  apparently  m  agita- 
tion, and  said  that  there  was  trouble 
enough  about  the  bond,  and  that  it  was 
wanted.  Whereupon,  not  suspecting  any 
design,  she  delivered  it  to  him. 

The  prosecutrix  owing  #140  to  one 
Vanderhoof  about  the  time  Dow's  bond 
fell  due,  called  on  him  for  the  money, 
j  and  not  being  able,  as  he  alleged,  to  pay, 
i  she  executed  to  Vanderhoof  a  note  for  the 
money,  which  Dow  indorsed  ;  but,  before 
it  became  due,  he  went  to  the  holder  and 
told  him  that  she  was  to  pay  it  ;  and  it 
was  with  much  difticulty  that  he  was 
prevailed  on  by  her  to  pay  <J20,  the  re- 
sidue being  afterwards  paid  by  her. 

In  the  fall  of  1817,  and  aoout  the  time 
!  of  the  death  of  Dow's  wife,  he  told  Mrs. 
Mills  that  his  wife  had  enjoined  upon  him 
to  pay  the  bond,  and  he  then  gave  her 
hopes  of  payment ;  but,  in  about  two 
months  afterwards,  she  called  on  him  for 
the  money,  when  he  alleged  that  she  had 
given  the  bond  to  a  fat-faced  man  who 
came  to  him  with  it  and  demanded  pay- 
ment, and  that  he  had  paid  the  amount. 
He  further  said  that  he  had  seen  the  man 
to  whom  the  money  was  paid  several 
times  in  this  court,  but  did  not  know  his 
name.  The  prisoner  finally  refused  to 
give  a  new  bond  or  pay  the  old. 

Mrs.  Mills  supposed  that  when  the  pri- 
soner took  the  bond  he  wanted  it  for 
General  Paulding,  and  that  it  was  in  his 
hands  ;  she,  therefore,  rested  easy  for  a 
considerable  time. 

The  defence  of  the  prisoner  was  rested 
on  the  grounds,  that  the  bond  obtained 
from  Mrs.  Mills  was  that  of  General 
I  Paulding,  and  that  the  prisoner's  bond, 
I  having  been  lost  by  her,  came  into  the 
hands  of  a  third  person,  who,  on  her  be- 
half, presented  it  for  payment,  and  the 
prisoner,  at  a  considerable  sacrifice, 
raised  the  money  and  paid  the  amount. 

That  he  ever  sent  for  his  own  or  any 
other  bond,  was  expressly  denied  by  Ge- 
neral Paulding  ;  but  to  show  that  the  bond 
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Had  been  paid,  Joseph  Myers  was  intro- 
duced as  a  witness  on  behalf  of  the  de- 
fendant, and,  on  being  sworn,  the  bond, 
set  forth  in  the  indictment,  cancelled, 
I  attached  to  a  writing  in  these  words  and 
figures  : 

"  New-York,  Sept.  3d,  1817. 
"  Mr.  Dow^  please  to  pay  to  Mr.  Wil- 
son §390,  and  this  shall  be  your  Receipt 
in  full. 

'*  Sally  Mills. 

"  Witness, 
"John  Smith." 

was  handed  to  the  witness  by  Mr.  An- 
,  thon,  when  the  witness  gave  the  follow- 
,  ing  relation  in  substance  : 

I  was  in  the  stable  of  Dow,  with  him,  one 
'  morning  in  September,  1817,  and  a  man  by 
'  the  name  of  Wilson  came  there  and  said 
he  had  a  bond  and  order,  and  must  have  the 
money ;  and  he  produced  them,  being  these 
papers.    After  some  conversation,  Dow 
told  him  that  he  had  not  all  the  money  at 
that  time,  and  could  not  pay  him.  Wil- 
son said  he  must  have  it  all,  and  could 
.  not  wait,  as  the  old  lady  was  going  out 
of  town.    Dow  said  that  he  would  try  to 
borrow  the  money  to  make  up  the  re- 
•  maining  part  of  §390.    Wilson  put  the 
bond  in  his  pocket  and  they  both  went 
away  together. 

I  remained  in  the  stable  until  Dow  re- 
.  turned,  when  he  pulled  the  bond  out  of 
his  pocket  and  showed  it  to  me. 

I  afterwards  went  with  the  officer  to 
many  places  to  find  Wilson.  I  had  not 
the  bond,  but  the  officer  might.  We 
found  many  men  by  that  name,  but  not 
the  Wilson  who  produced  the  bond. 

Dow,  during  the  conversation  in  the 
stable,  said  he  had  paid  part  of  the  in- 
terest to  the  woman,  and  Wilson  said  he 
would  take  the  principal. 

On  the  cross-examination,  which  was 
,  very  lengthy,  the  witness  further  stated 
that  Dow  was  absent  from  the  stable  about 
an  hour,  and,  before  he  left  it,  said  he  had 
about  §200. 

He  has  seen  Wilson  once  since,  in  War* 
I  ren-street,  but  never  before. 
I     I  am,  said  he,  a  butcher,  live  in  Orange- 
i  street,  with  John  Wood  a  blacksmith,  who 
:  does  not  now  follow  his  trade;  and  at  the 
time  I  was  in  the  stable  1  lived  at  one 
Davis'  in  Chapel-street,  and  from  thence 
went  to  live  at  Ward's.    I  lived  in  Staple- 
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street,  three  yeai:3  ago,  and  kept  a 
tavern.  Two  or  three  girls  lived  there  ; 
one  was  a  servant,  but  I  do  not  know 
what  business  they  pursued.  Other  girls 
came  there,  some  of  whom  were  reputed 
of  the  town,  &:c.  1  have  not  worked  at 
my  trade  for  eighteen  months.  I  am  now 
attending  Davis'  store. 

By  the  Mayor  :  How  did  you  know 
the  name  of  Wilson,  as  you  had  not  seen 
him  before  he  came  to  the  stable  ? 

Witness  :  (promptly,)  At  the  time  he 
showed  the  bond,  1  looked  over  his  shoul- 
der, and  saw  the  name  of  Wilson  in  the 
order. 

Hereupon,  Henry  F.  Jones,  Colonel 
Charles  Graham,  John  B.  Miller,  and  Ge- 
neral Morton,  on  being  sworn,  testitied 
that  the  prisoner  was  a  coachman,  and  that 
his  general  character  was  excellent. 

James  Warner,  the  police  magistrate, 
stated  that  the  general  character  of  the 
prisoner  had  been  loose :  that  when 
[Drought  up  at  the  police,  he  was  asked 
where  the  bond  was.  He  replied,  it  was  at 
home  ;  and  an  othcer  being  sent  with 
him,  they  returned,  and  he  said  he  could 
not  find  it  or  account  for  it,  as  a  man  fre- 
quently tore  up  a  bond  when  paid. 

Jacob  Hays  and  Thomas  Cornell,  on 
behalf  of  the  prosecution,  on  being  sworn, 
stated  that  Joseph  3Iyers  used  to  keep  a 
common  brothel,  and  his  character  was 
very  bad  ;  and,  in  the  course  of  the 
trial,  Shivers  Parker  and  Asa  Holden 
testified  to  his  bad  character. 

The  testimony  of  Mrs.  Mills,  the  prose- 
cutrix, was  amply  corroborated  by  Gene- 
ral Paulding,  Slary  M'Shee  and  Matthew 
Vanderhoof. 

The  cause  was  summed  up  by  Ten 
Broeck  and  Anthon  for  the  prisoner,  and 
by  Van  Wyck  for  the  prosecution. 

The  mayor  charged  the  jury,  that  as 
here  was  a  voluntary  deUvery  of  the  bond 
by  the  obligee  to  the  obligor,  an  objec- 
tion mi2;ht  arise  in  the  minds  of  some  of 
the  jurors  whether  a  felony  was  commit- 
ted. This  was  a  common  case  ;  and  is, 
in  principle,  precisely  similar  to  cases 
frequently  tried  here  for  stealing  a  horse 
and  chair,  hired  by  the  owner  and  deli- 
vered into  the  possession  of  another. 
Should  he  run  away  with  the  property 
and  sell  it,  this  is  adjudged  felony  ;  be- 
cause from  this  conduct  it  shdll  be  in? 
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ferred,  that  .it  the  time  of  acquiriiif;  pos- 
SCSHion,  he  li;irboiireM  a  fehinious  intent. 
So,  in  tliis  case,  if  tlie  jury  sliould  helieve, 
from  the  conduct  of  tlie  prif:oner,  subse- 
quent to  the  time  of  his  obtaining  the 
bond  from  Airs.  Mills,  that  it  was  his  in- 
tention at  that  time  to  get  the  instrument 
in  his  possession,  and  thereby  deprive 
her  of  its  amount,  the  jury  would  be 
bound  to  convict  liim.  We  are  to  judge 
from  his  subsequent  conduct  ;  and  if  the 
whole  circumstances  in  this  case,  inde- 
pendent of  the  relation  of  IMyers,  cast 
such  a  shade  of  suspicion  on  tliat  trans- 
action as  to  induce  the  jury  to  disbelieve 
his  testimony,  or  if  from  the  intrinsic  na 
ture  of  that  transaction,  from  its  improba- 
bility, from  the  inconsistency  of  its  parts, 
or,  from  the  ciiaracterof  the  witness,  the 
jury  should  believe  it  a  fibrication,  then, 
in  the  view  of  the  court,  the  inference,  of 
a  felonious  intent  in  the  mind  of  the  pri- 
soner, irresistibly  follows. 

It  was  alleged  by  the  counsel  who 
opened  the  defence,  that  IVlrs.  Mills  had 
made  a  mistake  in  delivering  Gen.  Pauld 
ing's  bond  to  the  prisoner.  This  ground 
of  defence  had  wholly  failed.  The  gene- 
ral states  that  the  old  bond  was  given  up, 
and  that  he  never  sent  the  prisoner  to 
her  for  any  bond  ;  and  it  is  but  just  to 
believe  that  he  instructed  his  counsel  to 
endeavour  to  establish  and  rely  on  this 
fact. 

His  honour  went  into  a  minute  exami- 
nation of  the  testimony  of  Myers  ;  and 
from  the  improbability  of  the  story,  from 
the  inconsistency  between  the  other  facts 
in  the  case,  clearly  proved,  and  the  rela- 
tion of  that  witness,  and,  above  all,  from 
the  infamy  of  his  character,  instructed 
the  jury,  that  though  the  credit  to  be  at- 
tached to  witnesses  was  solely  within  the 
province  of  a  jury,  yet,  in  the  view  of  the 
court,  no  reliance  ought  to  be  placed  on 
the  testimony  of  Myers.  It  was  true,  as 
had  been  suggested  by  the  counsel  for  the 
prosecution,  that  this  might  have  been  a 
contrivance  on  the  part  of  the  prisoner. 
He  might  have  procured  some  person  to 
bring  the  bond  and  make  the  demand  of 
the  money  in  the  stable  in  presence  of 
Myers  ;  and,  in  such  case,  his  story  might 
be  true  ;  but  it  would  be  no  excuse  to 
the  prisoner. 

It  was  a  general  rule,  that  a  witness  of 


an  infamous  chnrnrlcr  may  be  s»rom  . 
but,  unless  his  testimony  is  strongly  cor- 
roborated, it  is  not  entitled  to  credit. 
In  this  case  the  testimony  <jf  Myers  is  not 
corroborated  by  a  single  witness,  or  any 
sini;le  circurn-l  ince,  except  the  posses- 
sion of  the  bond  by  the  pr  isoner,  and  that 
fact  is  consi>«teiit  with  the  iVdony. 

The  prisoner  was  found  guilty,  and  sen- 
tenced four  years  to  the  state  prison. 


On  the  traverse  of  the  indictment 
against  George  Lloyd,  it  appeared  by  the 
testimony  of  Williwm  Taher  and  Abraham 
Tucker,  that  they  are  concerned  in  b>isi- 
ness  as  stock  and  exchange  broker*,  trans- 
acting busine-^s  under  the  firm  of  Tucker 
&,  Taber,  at  No.  12  William  street.  The 
prisoner  was  a  lad  taken  on  trial,  and  at- 
tended the  office,  but  had  no  care  of  the 
hooks.  On  the  1st  of  July,  the  partners 
and  the  prisoner  were  in  the  office  toge- 
ther, when  Lemuel  Brewster,  "'ith  whom 
they  had  had  dealings,  came  there,  and 
a  check  for  §1200,  being  the  one  on 
which  the  indictment  is  founded,  was 
drawn  by  Tucker  for  Brewster  ;  but,  it 
having  been  ascertained  by  one  of  the 
partners  that  the  sum  due  to  Brewster 
was  more,  the  check  drawn  was  not  cut 
out  of  the  book  ;  but  another  for  the 
sum  of  g  1208  70  cents,  payable  to  1701, 
was  tilled  up  in  the  back  of  the  check 
book  and  delivered  to  Brewster  ;  and  the 
sum  for  which  the  last  check  was  drawn, 
for  whom  and  for  what,  were  entered  in 
the  margin,  opposite  the  check  for  §1200. 

The  partners  then  left  the  office,  leav- 
ing none  but  the  prisoner  there  ;  and,  in 
about  fifteen  minutes,  Taber  returned 
and  drew  a  check  for  gloOO,  when  the 
check  which  had  been  left  in  the  book 
was  gone 

On  the  2d  day  of  July,  the  firm  re- 
ceived notice  from  the  bank,  that  their 
account  was  overdrawn  ;  and,  on  exami- 
nation, it  was  found,  that  there  had  been 
two  checks  payable  to  1701,  paid  ;  and 
the  account  of  the  bank  and  that  of  the 
firm  corresponded  in  all  things  except 
this  check  of  gl200.  On  this  day  the 
lad  was  asked  by  Mr.  Taber  whether  he 
had  seen  a  check  lying  on  the  desk,  when 
he  hesitated,  and  at  length  said  he  had 
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torn  it  out  of  the  book.  He  was  then 
asked  the  amount,  and  by  whom  drawn, 
when  he  said  the  amount  was  §1200,  and 
drawn  by  Mr.  Tucker.  The  prisoner 
further  said  that  he  had  torn  it  up,  as  it 
was  not  signed  ;  and  stooped  down  and 
searched  among  old  pieces  of  paper  on 
the  floor,  and  showed  a  piece  of  paper 
which  he  declared  was  a  part  of  the  same 
check.  He  was  told  that  this  was  neither 
Tucker  nor  Taber's  handwriting,  and  he 
then  said  it  was  not,  for  it  was  part  of  a 
check  which  the  boy,  at  the  next  door, 
had  scribbled. 

It  appeared  from  the  cross-examination 
of  William  Taber,  by  a  calculation  made 
from  a  book,  that  on  the  1st  of  July,  the 
firm  drew  from  the  bank,  in  thirteen  dif- 
ferent checks  J23,415  45  cents,  and  on 
the  same  day  deposited  two  different  sums 
amounting  to  g23,090. 

It  appeared  further,  that  there  is  a  win- 
dow in  the  office  which  opened  over  the 
desk  into  the  room  of  a  Frenchman  who 
is  an  importer  of  dry  goods  He  has  a 
young  man,  a  clerk,  and  his  wife  almost 
continually  there.  But  it  further  ap- 
peared, from  the  testimony  of  the  part- 
ners, that  they  never  leave  the  office  en- 
tirely alone 

On  the  third  of  July,  the  prisoner 
came  to  the  office  as  usual,  and  after 
some  conversation  between  the  partners, 
Mr.  Tucker  took  the  prisoner  up  stairs, 
and  told  him  that  his  (  Tucker's)  object 
was  to  get  the  money  ;  and  if  the  prison- 
er would  give  it  up,  he  should  not  be 
hurt.  He  persisted  in  denying  that  he 
had  obtained  any  money,  and  in  asserting 
that  he  had  merely  torn  up  the  check. 
He  further  said  that  he  had  mentioned  to 
his  father  that  they  had  lost  a  check  and 
suspected  him  ;  and  that  his  father  told 
him  he  need  not  be  alarmed,  for  they 
would  have  to  prove  it,  and  he,  the  fa- 
ther, could  prove  the  boy's  character. 

He  was  then  taken  to  the  police,  and 
in  his  examination,  which  was  read  in 
evidence,  confessed  that  he  tore  the 
check,  which  was  not  signed,  out  of  the 
book,  and  tore  it  up. 

From  the  testimony  of  Archibald  Craig, 
the  first  teller,  and  Thomas  Stoughten- 
burgh,  the  book-keeper,  in  the  Mechan- 
ics' Bank,  it  appeared  that  the  two 
checks,  payable  to  1701;  were  presented 


and  paid  on  the  1st  of  July.  Who  pre- 
sented the  check  for  §1200,  the  teller 
could  not  say  ;  but  he  had  an  impression 
that  it  was  paid  to  a  boy,  and  so  informed 
Tucker  &l  Taber,  who  called  on  him. 
The  book-keeper  testified,  that  the  firm 
kept  a  very  regular  account  :  that  it  had 
been  overdrawn  before  for  a  small  sum ; 
but,  on  receiving  notice,  they  immediately 
made  it  good  ;  and  on  receiving  the  no- 
tice that  they  had  overdrawn  on  the  1st 
of  July,  they  said  they  did  not  believe  it, 
but  if  so  they  would  make  it  good. 

From  the  testimony  of  Col.  Francis 
Saltus,  a  brother-in-law  of  the  prisoner, 
it  appeared  that  he  conversed  with  Mr. 
Tucker  about  the  10th  of  July  last,  who 
said  that  he  had  positive  testimony  of  the 
boy's  guilt ;  but,  upon  an  inquiry  by  the 
witness,  wasunwillingto  state  what  it  was, 
but  said  he  would  give  the  name  of  an 
attorney  who  would.  Tucker  asked  the 
witness  if  he  would  pay  the  money, 
which  he  considered  an  impertinent 
question.  The  next  day  he  sent  for  the 
name  of  the  attorney,  but  received  no 
other  word  by  the  messenger,  but  that  a 
bill  had  been  found  by  the  grand  jury. 

The  boy  had  been  threatened  and  en- 
treated, but  he  would  make  no  confes- 
sion ;  but  at  one  time  he  said,  that  other 
boys  and  himself  had  been  filling  up 
checks  and  signing  them  with  fictitious 
names,  and  passing  them  to  one  another ; 
and  that  there  was  a  check  of  §2,500, 
scribbled,  which  he  had  torn  out  of  the 
book  and  torn  up. 

No  money  had  been  found  on  him,  ex- 
cept four  shillings,  obtained  before  the  1st 
of  July,  for  two  yellow  birds  sold  by 
him  ;  nor  had  he  done  any  thing  which 
indicated  that  he  had  a  sum  of  money. 

It  further  appeared  from  the  testimo- 
ny of  Augustus  F.  Cammann,  on  the  same 
side,  that  he  had  frequently  been  at  the 
office  of  Tucker  &  Taber,  in  business 
hours,  and  found  no  person  there. 

Messrs.  Hamilton  and  Price  summed 
up  the  case  to  the  jury  on  behalf  of  the 
prisoner. 

Mr.  Price  cited  to  the  court  3  Chitty 
onCrim.  Plead.  918,  referring  to  2  Leach, 
835,  to  show  that  "  where  a  banker's 
clerk  received  a  note  for  the  use  of  his 
master  and  applied  it  to  his  own  use,  he 
was  guilty  only  of  a  breach  of  trust 
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and  that  by  reason  of  this  decision,  the 
statute,  39tli  Geo.  111.,  was  passed.  The 
counsel  also  cited  the  same  authority, 
926,  927,  and  918. 

Van  Wyck  summed  up  the  case  on  be- 
half of  the  prosecution,  and  read  from 
2  East's  Crown  Law,  p.  561,  to  show, 

that  where  one  has  only  the  bare  charge 
and  custody  of  the  goods,  the  legal  pos- 
session remains  in  the  owner,  and  the 
party  may  be  guilty  of  larceny  in  fraudu- 
lently converting  them  to  his  own  use 
that  this  rule  applies  to  a  servant,  in- 
trusted to  sell  goods,  whose  possession  of 
the  master's  goods  is  the  possession  of 
the  master. 

The  mayor  charged  the  jury  in  sub- 
stance, that  a  felony  might  be  committed 
of  the  instrument  laid  in  the  indictment  ; 
and  by  the  lad,  though  he  were  a  servant 
in  the  employ  of  Messrs.  Tucker  k,  Ta- 
ber.  If  convicted,  however,  it  must  be 
on  his  confession  alone  ;  for  there  was 
no  other  evidence  that  he  took  the  check  ; 
nor  did  it  appear  that  it  was  found  in  his 
possession,  or  that  he  had  any  avails 
therefrom  arising. 

As  to  the  confession,  it  would  be  per- 
ceived by  the  jury,  that  the  prisoner  does 
not  admit  the  fact  charged  in  the  indict 
ment.  That  he  tore  the  check  out  of 
the  book  and  tore  it  up,  is  the  amount  of 
the  -confession  made  to  Mr.  Tucker  and 
in  thp;  police  ;  but  this  is  no  confession  of 
the  felony  charged  against  him. 

There  were  several  circumstances  in 
favour  of  the  prisoner  ;  and  as  he  was  a 
lad  of  tender  years,  these  circumstances 
would  have  their  due  weight  with  a  hu- 
mane jury. 

1.  From  the  evidence,  it  appears  that 
the  office  was  frequently  left  alone  ;  and 
some  person,  in  the  absence  of  Tucker  k 
Taber,  might  have  taken  the  check  from 
the  desk  through  the  window. 

2.  After  the  affair  was  disclosed  to  his 
friends,  no  money  was  found  in  his  pos- 
session, nor  any  other  thing  which  indica- 
ted the  possession  of  money. 

Should  the  jury,  from  the  facts  and 
circumstances,  believe  that  the  prisoner 
took  this  check  with  a  felonious  intent, 
it  v/ould  be  their  duty  to  convict  him. 
But  should  they  believe  that  he  even 
took  the  check,  and,  either  for  want  of 
care  or  knowlege,  it  passed,  by  his  means,. 


into  the  hand^  of  a  person  who  made  iin 
improper  use  of  it,  without  the  agency  of 
the  prisoner,  or  if,  from  all  the  facts  and 
circumstances,  the  jury  should  entertain 
a  reasonable  doubt  of  his  guilt,  in  either 
case,  they  would  be  bound  to  acquit. 

The  prisoner  was  acquitted. 


(rrCME  COVERT  DISORDERLY  HOUSE.) 

MARTHA  BOYD'S  CASES,  INDICTED 
with  CHRISTOPHER  BOYD,  her 
Husband,  and  CHRISTOPHER  WA- 
TERS  and  JOHN  WILLIAMS. 

Van  Wyck,  Counsel  fur  the  several  prose* 
cutions. 

Maxweli-,  Counsel  for  the  defendants. 

Where  the  wife  commences  an  assault  and  batte* 

ry,  or  is  engaged  in  an  artray  in  the  presence  of 
the  husbatjd,  in  whirh  he  doth  not  participate, 
she  may  be  convicted  ;  but  when  .-.be  comes  in 
aid  ol  the  husband  in  an  alFray  wherein  lie  is 
engaged,  she  is  pi-esuraed  to  act  under  his  iu- 
fluence,  and  cannot  be  convicted. 

On  the  traverse  of  an  indictment  against  husband 
and  wife,  for  keeping  a  disorderly  house,  it 
is  necessary  for  the  public  prosecutor  to  show 
either  an  active  co-operation  on  the  part  of  the 
wife,  with  her  husband  or  otiiers,  in  [)roducing 
disorder,  or,  that  it  was  of  tliat  peculiar  nature 
which  must  have  been  the  necessaiy  result  of 
such  agency  on  her  part :  othcrwbe,  she  cannot 
be  convicted. 

B.  hired  of  another  an  entire  house,  and  rented 
several  rooms  therein,  to  two  other  tenants,  re- 
taining the  other  rooms  for  his  own  use.  He 
was  indicted  for  ketpmg  a  disorderly  houses  gC' 
nerally.  It  was  held,  that  for  the  purposes  of 
tliis  indictment,  tlie  part  occupied  by  him  was 
well  alleged  to  be  his  liome;  and  that  it  was  not 
necessary  to  allege  that  he  kept  certain  rooni»t 

Particular  acts  of  disorder  do  not  render  a  house  a 
common  disorderly  house. 

I\Iartha  Boyd,  Christopher  Waters,  and 
John  Williams,  were  indicted  for  an  as- 
sault and  battery  committed  on  Francis 
Megary,  on  the  11  th  day  of  August  last ; 
and  the  same  woman  and  Christopher 
Boyd,  her  husband,  were  also  indicted 
for  keeping  a  disorderly  house  in  the  first 
ward  of  the  City  of  New- York,  on  the 
first  day  of  June  last,  and  on  divers  other 
days  between  that  and  the  day  of  taking 
the  inquisition. 

On  the  traverse  of  the  indictment  for 
th2  assault  and  battery  it  appeared  ia 
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evidence  that  in  an  affray  between  Waters 
and  Williams  in  conjunction  with  certain 
other  seamen  boarding  at  the  house  of 
Boyd,  and  Megary,  who  was  a  tenant 
in  one  of  the  upper  rooms  in  Boyd's 
house,  Mrs.  Boyd  espoused  the  cause  of 
the  seamen,  and  committed  an  assault  and 
battery  on  Megary,  by  striking  him  with 
a  pewter  mug.  Boyd  was  present  during 
the  affray,  but  did  not  participate  ;  al- 
though it  appeared  .there  had  been  some 
difficulty  between  Megary  and  himself  on 
the  same  day. 

Maxwell  raised  a  question  to  the  court, 
whether  Mrs.  Boyd,  according  to  the 
facts  in  this  case,  could  be  legally  con- 
victed ;  inasmuch  as  the  husband  was 
present  during  the  affray,  and  she  must  be 
presumed  to  act  under  his  influence. 
The  counsel  said  that  it  had  been  ruled 
in  this  court  that,  under  such  circumstan- 
ces, the  wife  could  not  be  convicted.  (See 
ante  pages  56  and  128.) 

Van  Wyck,  contra. 

The  mayor  observed,  that  in  the  re- 
ports to  which  the  counsel  for  the  de- 
fendants alluded,  the  doctrine  on  this  sub- 
ject was  laid  down  rather  too  broad.  The 
wife  might  be  convicted  of  an  assault  and 
battery  commenced  by  herself,  or  others, 
in  which  she  takes  an  active  part,  though 

j  in  the  presence  of  the  husband.  But 

I  where  the  husband  is  engaged  in  an  affray, 
and  the  wife  come  in  his  aid,  or  as  the 
common  saying  is,  *'  lends  a  hand"  in  as- 
sisting him,  she  is  presumed,  in  law,  to 

;  act  under  his  control,  and  cannot  be  con- 

■  victedofthe  offence. 

I  The  jury  was  charged  on  this  princi- 
ple, and  the  defendants  were  convicted 
and  fined. 

On  the  traverse  of  the  indictment  for 
keeping  a  disorderly  house,  it  appeared 
.  in  evidence  that  Boyd  having  hired,  from 
the  owner,  an  entire  house  in  Front-street, 
and  rented  certain  rooms  therein  to  Fran- 
cis Megary  and  Catharine  Megary,  who 
occupied  the  rooms  separately,  with  their 
respective  famihes,  kept  a  boarding- 
house  for  seamen  in  the  rooms  retained 
for  his  own  use  in  the  same  house. 

From  the  testimony  of  some  of  the  wit- 
nesses on  behalf  of  the  prosecution,  among 
whom  were  Francis  Megary  and  Eleanor 
Johnson,  it  appeared  that  the  defendants 
kept  a  very  disorderly  house  :  that  it 

It 


was  a  resort  for  riotous  drunken  sailors, 
who  were  often  in  the  habit  of  making 
a  great  noise  and  singing  bawdy  songs, 
by  the  incitement  of  Boyd,  to  the  great 
disturbance  of  the  neighbourhood  ;  and 
that  much  of  this  disorder  occurred  as 
well  on  Sundays  as  week-days. 

From  the  other  testimony  on  behalf  of 
the  prosecution,  and  the  whole  of  the  tes- 
timony on  b'ehalf  of  the  defendant,  how- 
ever, it  appeared,  that  the  defendants, 
generally,  kept  a  well  governed  board- 
ing-house fer  seamen,  the  next  door  to 
that  of  Johnson,  the  husband  of  Eleanor, 
who  both  kept  a  house  for  the  same  pur- 
pose. 

At  the  time  the  Washington  74  arrived^ 
many  seamen  came  from  that  ship  t® 
these  houses,  and,  for  a  season,  there  was 
considerable  noise  in  the  street  in  this 
vicinity,  occasioned  by  the  frolicksome 
gambols,  or  jovial  hilarity  naturally  ari- 
sing among  persons  of  this  description. 
At  another  time,  and  when  the  assault 
and  battery  above  mentioned  took  place, 
there  was  a  serious  riot  or  disturbance 
which  became  general  among  the  sea- 
men ;  and  it  appeared  that  there  was 
considerable  hostility  existing,  as  well 
between  the  boarders  at  the  houses  of 
Johnson  and  Boyd,  as  the  respective  land- 
lords. 

In  the  progress  of  the  trial,  Ehzabeth 
Waddington,  a  young  woman,  on  being 
sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified,  that  some  time  past,  a 
difference  having  arisen  between  Eleanor 
Johnson  and  a  certain  seaman  whom  she 
had  abused,  and  who  had  instituted  legal 
proceedings  against  her,  she  offered  the 
witness,  then  a  stranger  in  this  country, 
a  new  gown  and  hat,  if  she  would  swear 
in  court  to  certain  false  things,  dictated  by 
her,  for  the  purpose  of  succeeding  against 
the  seaman. 

Maxwell,  before  the  introduction  of  all 
the  testimony,  raised  two  grounds  for  the 
consideration  of  the  court. 

1.  Mrs.  Boyd  ought  to  be  acquitted  be- 
cause it  did  not  appear  that  a  house  for 
prostitution,  which,  from  its  nature,  re- 
quired the  concurrence  and  participation 
of  the  woman,  was  kept  by  the  defendants. 
It  would  be  an  extreme  hardship  to  ren- 
der the  wife  criminally  responsible  for 
the  improper  exercise  of  business  over 
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which  she  had  no  control  ;  and  in  this 
case  no  act  of  disorder  can  be  attributed 
to  the  wife.  To  this  point  the  counsel 
cited  I  Hawk.  P.  C.  p.  4.  c.  1. 

2.  There  is  a  defect  in  the  indictment. 
It  appears  that  Boyd  occupied  certain 
rooms  in  that  house  only  ;  the  rest  of 
the  house  having  been  rented  to  two 
other  tenants.  He  is  indicted  for  keeping 
a  disorderly  hmise  generally  :  whereas,  the 
indictment  should  have  chari^ed  hinj  with 
having  kept  certain  rooms  in  a  certain 
house 

The  counsel,  in  support  of  this  posi- 
tion, referred  to  a  precedent  for  an 
indictment  for  keeping  a  dancing  room 
from  the  Jd  Chitty's  Crim  Plead,  p.  672. 
and  he  also  cited  I  Chitty'.s  Crim.  Plead, 
p.  478.  He  contended,  that  in  cases  for 
a  nuisance,  arson,  and  burglary,  the  place 
constituted  the  essense  of  tho.-e  ofl'ences, 
and  should  be  laid  with  technical  preci- 
sion. 

Caines,  contra. 

The  mayor,  in  the  decision  of  the  court 
on  the  tirst  ground  relied  on,  observed, 
that  there  was  much  reason  in  the  posi- 
tion assumed  by  the  counsel  for  the  de- 
fendants. The  wife  is  under  the  control 
of  the  husband  ;  and  where  a  particular 
kind  of  business  is  carried  on  by  him,  the 
improper  management  of  which  she  could 
not  prevent,  it  would  be  hardship  to 
render  her  criminally  answerable  for 
any  acts  of  disorder  arisiug  from  the  pro- 
secution of  such  business.  The  authority 
read  from  Hawkins  is,  that  a  wife  may  be 
indicted  with  her  husband  and  punished 
for  keeping  a  house  for  prostitution  ;  but 
it  is  not  stated  whether  she  may  be  con- 
victed,  or  not,  in  conjunction  with  the 
husband,  for  keeping  a  disorderly  house 
of  any  other  description.  At  any  rate,  his 
honour  should  advise  the  jury  that  unless 
it  appeared,  clearly  and  satisfactorily, 
that  the  wife  was  co-operating  with  the 
husband  in  some  act  or  acts  of  disorder  or 
immorality,  she  ought  to  be  acquitted, 

On  the  second  point,  the  mayor  stated 
the  question  to  be  whether,  in  legal  con- 
templation, this  was  the  house  of  Chris- 
topher Boyd. 

In  the  crime  of  arson,  the  owner  must 
be  alleged  in  the  indictment  ;  and  in  bur- 
glary, the  place  where  the  offence  was 
committed  must  be  stated  as  the  house  of 


the  owner  or  occupnnt.    It  is  true  that, 
according  to  the  rules  of  architecture,  a 
house  is  an  entire  building  covered  by  one 
roof;  and  perhaps  we  cannot  with  pro- 
priety, even  in  common  discourse,  call  a 
,  single  roomy  in  a  house  consisting  of  a 
I  great  number  of  rooms,  a  house.  But 
this  question  is  not  to  be  resolved  by  the 
rules  of  architecture,  nor  are  we  at  liber- 
ty to  recur  to  the  common  acceptation 
among  men  ;  but  this  is  to  be  tested  by 
the  rules  of  law     Every  apartment  oc- 
!  cupied  by  a  man  in  a  house,  wliether  it 
j  contains  more  tenants  or  not,  is,  to  a  legal 
intent,  his  house  ;  and  it  is  the  opinion  of 
the  court  that  for  the  purposes  of  tins  in- 
dictment, it  is  well  alleged  as  the  house  of 
'  'hristopher  Boyd. 

The  case  was  summed  up  by  Caines 
and  Maxwell. 

The  mayor  charged  the  jury,  that  the 
decision  of  the  court  on  tiie  two  ques- 
tions raised  by  the  counsel  for  the  de- 
fendant, on  a  more  mature  rellection,  his 
honour  believed  to  be  correct 

The  indictment  charj^ed  this  to  be  a 
common,  ill-governed,  and  disorderly 
house.  The  meaning  of  this  term  comfnon, 
the  mayor  apprehended  to  be,  that  al- 
though there  may  be  particular  acts  of 
disorder  proved,  still,  if  it  do  not  ap- 
j)ear  that  they  were  common  or  general, 
the  indictment  could  not  be  maintained. 

Though  a  man,  in  general,  cannot  be 
convicted  for  a  disorder  occurring  in  the 
street,  yet,  if  he  is  in  the  habit  of  har- 
bouring disorderly  persons  in  his  house, 
wlio  proceed  from  thence  into  the  street; 
near  his  house,  and  commit  acts  of  dis- 
order, he  would  be  responsible. 

The  court  advised  the  jury,  in  their 
deliberations,  to  lay  out  of  view  the  testi- 
mony of  Mrs.  Johnson,  should  they  be- 
lieve the  testimony  of  Elizabeth  Wad- 
dington  to  be  true.  There  was  an  addi- 
tional reason  :  Johnson  kept  a  rival  house 
in  this  neighbourhood,  and  the  wife  was, 
therefore,  under  the  influence  of  strong 
feelings  against  the  defendants. 

In  a  commercial  community  too,  like 
ours,  an  allowance  ought  to  be  made  tor 
the  noise  arising  from  a  concourse  of  a 
great  number  of  seamen  at  particular 
times.  They  ought  not  to  be  tolerated  in 
open  and  notorious  acts  of  disorder,  to 
the  damage  and  annoyance  of  our  citizens ; 
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but  still,  where  it  appears  that  a  noise, 
though  disagreeable  to  many  residing  in 
the  immediate  vicinity  of  these  boarding- 
houses,  has  proceeded  rather  from  the 
mirth  and  hilarity  peculiar  to  seamen, 
than  from  any  malevolent  intention  on 
their  part,  the  keepers  of  these  boarding- 
houses  ought  not  to  be  subjected  to  a  cri- 
minal prosecution. 

Should  the  jury,  therefore,  believe 
some  of  the  testimony  on  behalf  of  the  i 
prosecution,  and  the  whole  on  behalf  of  j 
the  defendants,  representing  this  to  be  j 
merely  a  boarding-house  for  seamen  who 
were  sometimes  noisy,  for  the  reason  be- 
fore stated,  it  would  be  incumbent  on  them 
to  acquit  the  defendants. 

They  were  acquitted. 

I 


(presumptive  proof.) 

WILLIAM  PLUNKET   and  ISAAC 
TRUAX'S  CASES. 

Van  Wyck,  Counsel  for  the  vrosecutions. 
George  Wilson  and  Prter  Wilson,  jr. 
Counsel  for  Plunket, 

To  convict  a  prisoner  of  a  felony,  it  is  incumbent 
on  the  public  prosecutor  to  show  that  a  felony 
has  been  committed. 

Where  circumstances  are  relied  on  by  the  public 
prosecutor  to  establish  the  commission  of  a  fe- 
lony by  the  prisoner,  they  must  be  such  as  are 
reconcileable  with  his  guift  only,  and  are  utterly 
inconsistent  with  his  innocence 

Drunkenness  is  the  parent  of  crime,  and  finally 
leads  to  ruin. 

The  prisoner  was  indicted  for  grand 
larceny,  in  stealing  a  gold  watch  of  the 
value  of  <^50,  and  ether  articles,  the 
property  of  Jonathan  S.  Dimmick,  on  the 
21st  of  August  last. 

It  was  proved  by  Jason  M.  Bass,  that 
at  the  time  laid  in  the  indictment  Dim- 
mick, being  a  boarder  at  the  house  of  the 
witness,  came  home  between  one  and  two 
o'clock  in  the  morning,  and,  alleging  that 
he  had  a  gentleman  with  him  who  had 
beerf  shut  out  of  Washington  Hall,  where 
he  boarded,  requested  of  the  witness 
permission  to  let  the  aforesaid  gentleman 
sleep  with  him  according  to  invitation  ; 
to  which  request  the  witness  assented. 
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The  next  morning,  very  early,  Dim- 
mick complained  bitterly  of  his  Washing- 
ton-Hall bedfellow,  who,  he  alleged,  had 
gone  off  at  four  o'clock  in  the  morning 
with  his  watch.  A  gold  w^atch  being  pro- 
duced to  the  witness,  he  testified  that  it 
belonged  to  Dimmick,  who  had  since 
that  time  been  under  the  necessity  of 
leaving  the  cit)^ 

Peter  Swan  testified,  that  the  prisoner, 
being  an  utter  stranger,  was  at  the  store 
of  the  witness  very  late  at  night,  and  pre- 
tended to  be  very  sick,  and  said  that  he 
boarded  at  the  Washington  Hall,  and  fear- 
ing that  he  might  be  shut  out,  earnestly 
requested  leave  to  stay  all  night  ;  but  the 
witness  })ositively  refused  to  let  him  stay. 
Dimmick  came  into  the  store,  ^  whom 
the  witness  referred  the  prisoner  as  a 
boarder  at  W^ashington  Hall  who  wanted 
lodgings ;  and  after  some  conversation 
between  Dimmick  and  the  prisoner,  who 
were  strangers  to  each  other,  it  nvas 
agreed  that  they  should  sleep  together  at 
Dimmick's  boarding-house  ;  and,  having 
drank  together,  they  departed.  The 
next  morning  Dimmick  came  and  inquired 
of  the  witness  concerning  the  prisoner, 
and  gave  the  same  relation  as  stated  in 
the  testimony  of  Bass.  "  At  a  time  subse- 
quent, this  witness  heard  the  prisoner 
offer  Dimmick  ^50  if  he  would  not  appear 
against  him. 

Nathan  Eisenhart,  one  of  the  police 
officers,  testified  in  substance,  that  on 
arresting  the  prisoner,  he  was  solicitous 
to  know  the  charge  against  him,  but  the 
witness  did  not  inform  him.  On  the  way 
to  the  police,  where  he  was  reluctantly 
taken,  the  prisoner  said  he  knew  it  was 
about  a  watch,  and  declared  he  had 
sjiortly  before  that  time  given  it  to  the 
owner.  Before  they  had  reached  the 
police  office,  the  prisoner  offered  the 
officer  a  considerable  sum  of  money  to 
suffer  him  to  go  to  his  house. 

After  they  had  arrived  at  the  Hall,  the 
prisoner  attempted  to  make  his  escape. 

Afterwards,  the  prisoner  led  the  witness 
and  other  officers  who  were  solicitous  to 
regain  the  property,  into  different  parts 
of  the  city,  where  he  alleged  that  he  had 
left  some  things  ;  and  at  length  took  them 
to  165  Duane-street,  where  it  was  found 
in  possession  of  one  Harriet  Pierson,  who, 
on  being  introduced  as  a  witness,  testified 
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that  it  bad  been  left  iij  licr  care  l»y*tbe 
prisoner. 

Severnl  witno.>^se9  were  introdnrod  on 
his  behalf  to  prove  hi:?  cliarartiT,  but  it 
rJearly  appeju  f  d,  not  only  tVoni  their  tes- 
timony, but  lliat  o{  others  introduced  on 
behalf  of  the  prosecution  on  this  point, 
that  his  character  was  infamous. 

Before  all  the  testimony  had  been  in- 
troduced, the  mayor  expressed  a  stron*; 
intimation  to  the  counsel  that  this  prose- 
cution was  not  supported,  and  that  he 
should  so  charge  tliQ  jury.  For  thi«' 
reason  the  counsel  for  the  prisoner  de- 
clined summiuij  up,  and  tlie  case  was  left 
to  the  charge  of  the  court,  after  a  single 
remark  from  Van  Wyck.  He  said  that  if 
ever  thijrc  was  a  case,  in  which  tlie  com- 
mission of  a  felony  was  established  by 
strong  circumstantial  proof,  this  wa^ 
one. 

1  he  mayor  in  his  charire  instructed  the 
jury,  that  whatever  mi2;lit  be  their  opinion 
relative  to  the  prisoner's  2;nilt,  still,  it  would 
never  do  to  depart  fiorn  the  established 
rules  of  evidence.  Hefore  a  conviction 
for  a  felony  could  take  place,  it  was  in- 
cumbent on  the  public  prosecutor  to  show 
that  a  felony  had  been  committed.  In  the 
opinion  of  the  court,  on  this*  occasion, 
he  had  failed  in  this  important  particu- 
lar. 

The  ordinary  mode  in  establishing  a 
felony  of  this  description  was  to  shore  that 
the  property  zius  stolen,  and  found  in 
possession  of  the  prisoner,  on  whom  the 
burden  would  then  be  cast  of  accounting 
for  such  possession.  That  the  property 
ivas  in  the  possession  of  the  prisoner  at 
the  bar  admits  of  no  doubt  ;  and  the 
counsel  for  the  prosecution,  ii  the  ab- 
sence of  direct  testimony,  has  resorted  t(> 
circumstantial  proof  for  the  purpose  of 
showing  that  this  property  was  stolen. 
The  most  satisfactory  proof,  to  tliis  point, 
is  from  the  mouth  of  the  person  who  has 
lost  the  goods  ;  and  testimony  from  that 
source  is  generally  produced.  Here  Dim- 
mick,  the  only  person  who,  according  to 
the  circumstances,  could  positively  swear 
whether  the  propert}'^  was  stolen  or  not, 
is  absent  ;  and  the  extraordinary  fact  of 
his  having  invited  the  prisoner,  an  utter 
stranger,  to  lodge  with  him,  and  of  their 
having  drank  together  at  a  late  hour  of 
the  night,  is  well  worthy  of  the  consi- 


(  deration  of  the  jury.    Not  that  it  h  ab- 
j  ?;olutely  lUM-essary ,   for  the  purpose;  Of 
provinijthat  the  g(»ods  were  stolen,  to  pro- 
I  duce  the  <)wner,  for  cases  fre<piently  oc- 
jcur  where  the  production  of  such  proof 
caFHiot  be  obtained  ;  but  where  circum- 
stances are  resorted  to  for  this  purpose, 
they  should  be  such  as  are  reconcileable 
only  with  the  euilt,  and  are  wholly  incon- 
sistent with  the  innocence,  of  the  pri- 
soner.   He  might  have  offered  Dinuuick 
not  to  appear  against  him,  and  he 
might  have  endeavoured  to  escape  from 
:  t!ic  olhcer,  for  the  purpose  of  avoiding 
the  oiiium  of  a  public  prosecution,  and 
this  might  have  been  from  a  consciousness 
of  guilt;  and  these  circumstances,  relied 
on  by  the  prosecution,  are  as  well  rc- 
conci'eable  with  innocence  as  guilt. 

For  these,  with  other  reasotjs  stated  in 
the  charge,  the  court  advised  the  jury  to 
ac(piit  the  prisoner  ;  and  he  was  acquit- 
I  ted,  but  retained  in  custody  on  anotlier 
charge. 

The  next  day  after  the  trial  of  Plunket, 
Truax  was  tried  for,  awd  convicted  of, 
petit  larceny,  in  stealir-g  a  double-cased 
silver  watrh,  of  tlie  value  of  the 
property  of  the  said  Plunket,  on  the  13th 
of  June  last. 

It  ay»pcared  from  the  testimony  of 
Plunket,  which  was  contirmed  by  other 
testimony,  and  admitted  by  the  prisoner 
in  his  ex.unination,  that  on  the  day  laid  in 
the  indictment,  the  prosecutor  and  pri- 
soner went  together  into  the  house  of  a 
mulatto  woman  in  Duane-street,  and  laid 
down  and  slept  together,  and  when  Plun- 
ket awoke,  he  found  his  companion  gone, 
and  his  watch  missing.  Shortly  after- 
wards, he  tound  the  prisoner  in  the  street, 
who  acknowledged  the  felony,  which  he 
attributed  to  his  distress  for  money,  and 
said  \\e  had  sold  it  to  a  Mr.  Osborn,  at  the 
corner  of  Broadway  and  Vesey-street, 
where  it  was  foupd.  In  his  examination, 
he  alleged  that*  he  was  drunk  when  he 
stole  the  watch. 

The  prisoner  was  sentenced  to  the 
Penitentiary  one  year. 

Young  men,  here  is  another  striking 
example  for  your  instruction.  This  pri- 
soner, now  about  thirty  years  of  age, 
was  bred  to  the  profession  of  law,  had  an 
estate  lefi  him  by  hif  ancestors,  and  no 
doubt,  with  industry  and  attention,  might. 


CITY-HALL  RECORDER. 


139. 


have  succeeded  ;  for  his  connexiocs  are  i 
respectable.  Now  a  conip^mion  of  thieves  I 
nnd  vagrants,  frequenting  the  haunts  of  j 
infamy  ;  and,  convicted  of  a  felony,  he  i<  j 
consigned  to  continement  at  hard  labour,  ! 
as  a  slave,  among  the  most  abandoned  ! 
otfenders. 

For  a  furtlier  account  of  this  prisoner,  j 
we  refer  to  the  first  volume  of  this  work,  i 
p.  44,  where  it  will  be  found,  that  in  Fe-  | 
bruary.  1816,  he  was  tried  on.  two  in- 
dictments, for  petit  larceny,  and  acquitted  ! 
on  the  ground  of  insanity. 

In  the  report  to  which  we  refer,  it  is 
also  stated,  "  that  his  senses  had  been  im- 
paired, and  his  moral  faculties  totally 
ruined  by  the  excessive  use  of  ardent 
liquor!" 


CIIALLE.\(.E  TO  FIGHT  SEiTLF.MENT. 

JOHN  WOOD'S  CASE. 

Van  Wyck,  Counsel  for  the  prosecutiQU. 
Drake,  Counsel  for  the  defendant. 

The  court  will  not  order  a  noli  prosequi  to  be  en- 
tered on  an  indictment  tor  challenging  another 
to  light  a  duel,  wiiere  the  party  challenged  is 
ready  to  acknowledge  satisfaction  for  the  inju- 
ry ;  this  not  being  a  misdemeanor  within  the 
statute  (1  Vol.  R.  L.  j).  499.  sect,  xix.^) 

In  w  hatever  term.s  the  writing,  alleged  as  a  chal- 
)e>^^e  in  the  indictment,  .'iiay  be  conceived  and 
Vvonled,  ihe  jury  must  recur  to  all  the  circum- 
.*<tances  in  the  case,  in  determining  whether  it 
was  intended  as  a  challenge. 

The  defendant  was  indicted  for  a  mis- 
demeanor, in  writing  and  delivering,  juid 
causing  to  be  delivered,  to  John  C.  Tall 
man,  a  challenge  to  fight  a  duel,  against 
the  form  of  the  statute  in  such  case  made 
and  provided.!    The  parties  were  both 

*  "  That  where  a  person  shall  be  indicted  for 
an  assault  and  balteiy,  or  other  misdemeanor  to 
the  injury  and  damage  of  the  pariy  con)]>laining, 
and  not  charged  to  have  been  done  riotously,  f.  - 
with  intent  to  commit  a  felony,  or  not  being  an 
infamous  crime,  and  for  which  there  shall  be  a  re- 
medy by  civil  action,  if  the  party  complaining  shall 
appear  before  the  court  in  which  the  indictment 
shall  be,  and  acknowledge  to  have  received  satis- 
faction for  such  injury,  &,c.,  it  shall  be  'awful  for 
the  coui't,  ill  their  discretion,  to  order  a  noli  prose- 
qui to  be  entered."  &:c. 

t  The  recent  "  act  to  suppress  duelling,"  passed 
iXov.  o,  1816,  (4  Vol.  Laws  N.  Y.  b.  p.  3.,)  pro- 


young  men  under  the  age  of  twenty-one 
years. 

The  challenge  set  forth  in  the  indict- 
ment, consisted  of  two  letters  in  the  fol- 
lowing words  and  figures : 

New- York,  July  22d,  1818. 
Mr.  Jno,  Talraan 
Sir, 

I  have  an  excellent  pair  of 
pistols  a:?  ever  was  used  i  Should  be  very 
hajDpy  with  your  company  to  morrow  af- 
ternoon or  morning  which  is  most  conve- 
nient to  you  for  to  go  along  with  me  and 
try  them  every  thing  will  be  Prepared 
and  we  will  have  a  fine  time  off  it  i 
j  have  got  lan  acquaintance  of  yours  to  go 
along  with  me  i  mean  my  friend  Robt  Us- 
tick  i  wish  you  would  give  me  an  answer 
wether  we  shall  be  favoured  with  your 
company  from 

Yrs  obd 

John  Wood." 

To  this  epistle,  as  appeared  by  the 
testimony  of  Tallman,  who  wms  introduced 
as  a  witness  on  the  trial,  he  returned  the 
following  answer  : 
• 

I  reed  yours  dated  the  22d  desi" 
ring  m}^  company,  at  what  place  you  do 
not  mention  ;  I  would  thank  you  to  be 
more  explicit  &  I  shall  know  how  how  to 
proceed 

Yours  Sec. 

J  H  T." 


vidfs,  in  substance,  that  if  any  person  whatsoever 
sb.ati  challenge  another  to  tight  a  dcel,  or  if  any 
person  shall  accept  a  challenge,  oi  .  any  person 
shall,  knowingly,  be  the  bearer  of  a  challenge, 
such  person  sh.ail  be  deemed  guilty  of  a  public  of- 
fence, and  being  convicted  thereof,  shall  be  inca- 
pable of  holding  or  being  elected  to  any  post  of 
prolit,  trust  or  emolument,  civil  or  militaiy,  under 
this  state. 

All  ofScers.  civil  and  military,  except  town  offi- 
cers, and  every  person  who  shall  be  admitted  a 
counsellor,  attorney,  or  solicitor,  in  any  court,  are 
required  to  take  an  oath  or  affiimation,  that  they 
have  not  been  engaged  in  a  duel  since  the  1st  of 
July.  ISlfi,  ^md  that  they  will  not  be  concerned  in 
any  duel  du/ing  the  continuance  of  the  act,  and 
while  an  inhabitant  of  this  state  ;  and  it  is  further 
provided  by  the  act,  th.^t  if  any  person  shall  leave 
this  state  and  light  a  duel,  or  aid,  Lc.,  and  any  per- 
son shall  be  killed,  the  challenger  may  be  tried  ia 
any  county  in  this  state. 
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The  reply,  which  clos<id  this  extraonli-l 
nary  correspondence,  was  us  follows  : 

"  New  York  July  22  1818. 

Sir 

I  think  if  you  was  more  pni  ticu- 
lar  in  Readini^yonr  letter  you  would  find 
i  mentioned  it  '^honld  be  a  little  ai)ove 
hoboken  as  there  is  a  Very  Convenient 
i'lace  Please  to  Let  me  know  what  time  i 
may  Expect  you  there. 

Yrs  John  Wood*' 

Drake  applied  to  the  court  to  order  a 
noli  proscf^ui  to  be  entered  on  the  indict- 
ment according  to  the  stattite,  on  the 
ground  tliat  the  parties  had  settled  be- 
tween thembclves,  and  Taihnan  was  then  ! 
ready  in  court  to  acknowledge  satisfaction. 
The  counsel  contended  that  this  misde- 
meuiior  fell  witliin  the  provisions  of  the 
statute  w  hich  he  read. 

Van  Wyck,  contra. 

The  court  decided  that,  although  tiiis 
was  a  misdemeanor  which  could  not  be 
consideied  as  having  been  committed  "  to 
the  injury  and  damage  of  the  party  coin- 
plaining,'"  although  not  charged  to  have 
been  done  riotously,  or  with  intent  to 
commit  a  felony,"  and,  although,  in  strict- 
ness, "  not  an  infamous  crime,"  yet  it 
was  an  offence  "  /br  zchick  there  Tvas  no 
rcmcdij  by  civil  action.''''  For  several 
misdemeanors  besides  an  assault  and  bat- 
tery, the  party  injured  might  bring  an 
action  ;  but  for  sending  a  challenge  no  j 
remedy,  by  civil  action,  was  provided,  i 
This  is,  therefore,  a  misdemeanor  which 
does  not  fall  within  the  provisions  of  the 
statute,  and  the  court  could  not  leg-illy 
grant  the  application. 

Robert  Ustick,  named  in  the  letter 
above  set  forth,  on  being  sworn  as  a  wit 
ness  on  behalf  of  the  prosecution,  stated, 
that  he  never  knew  of  any  dilTerence  be- 
tween the  parties,  and  was  never  spoken 
to  by  Wood  to  become  a  second. 

John  C.  Tallraan,  a  witness  on  the  same  j 
side,  testified,  that  there  had  been  a  dide- 
rence  between  Wood  and  himself,  and 
that  the  letters,  which  he  believed  to  be 
in  the  handwriting  of  Wood,  from  having 
seen  him  scribble  on  paper,  were  receiv- 
ed by  the  hands  of  Wood's  cousin.  To 
the  first  leitcr,  the  witness  returned  the 


answer,  and,  on  the  same  day,  received 
the  reply. 

The  evidence  having  closed,  Drake 
contended  to  the  jury,  that  from  the 
words  of  the  letter,  and  the  other  evi- 
dence, it  coultl  not  be  considered  tliat  a 
challenge  was  inten(h'(l  ;  aud,  ior-  aught 
that  appears,  this  might  have  been  an  in- 
vilati»>n  from  Wood  to  I  allman,  to  accom- 
pany him  on  an  innocent  excursion  to  fire 
at  a  m.irk. 

Van  \V'yck,  contra. 

The  mayor  charged  the  jurv,  that  al- 
though the  statute  had  provided  that  "  if 
any  person  shall  challenge  another  to 
tight  a  duel,"  ^c.  yet,  to  constitute  a 
challenge,  it  was  not  necessary  that  the 
words  contained  in  the  act  should  be  pur- 
sued. The  sole  question  for  the  deter- 
mination of  the  jury  was,  whether,  from 
all  tliQ  facts  ami  circumstances  in  the 
case,  if  could  be  rationally  interred,  that 
the  letters  set  forth  in  this  indictment 
were  intended  by  the  dt,'feii«lant  as  a 
challenge  to  tight  a  duel  I  be  principal 
ingredients*  of  a  challenge  were  lime, 
place,  weapons,  and  friend  ;  all  of  which 
were  contained  in  the  letters.  Besides, 
there  Zi-as  a  difference,  between  the  parties^ 
and  altiiough  it  had  not  been  proved  that 
Hoboken  was  a  place  generally  selected 
for  lighting  duels,  yet,  this  was  a  matter 
of  public  notoriety.  And  his  honour  re- 
marked, in  the  conclusion  of  his  charge, 
that  it  would  be  a  subject  of  deep  regret, 
if  an  offence,  against  which  the  legislature 
had  been  so  anxious  to  guard,  an  otTence 
so  dangerous  in  the  community,  dissemi- 
nating itself  even  among  children,  as  in 
this  case,  could  be  committed  with  impu- 
nity, because  justice  was  so  blind  iis  to 
be  unable  to  penetrate  the  tiimsy  veil  of 
defence  interposed. 

J'he  jury  found  the  defendant  guilty; 
and  the  mayor,  in  sentencing  him.  ob- 
served, that  a  consideration  of  the  seve- 
rity of  the  punishment,  incident  to  acon- 
i  viction  for  this  offence,  by  the  provisions 
of  the  statute,  had  induced  the  court  to 
superadd  a  nominal  punishment  only. 
The  defendant  must  hereafter  be  content- 
ed to  live  in  the  country  which  gave  him 
birth,  as  a  proscribed  citizen  ;  for  what 
ever  may  be  his  merit  and  qualifications 
in  this  state  he  could  never  hold  any  of 
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fice  ;  not  even  that  of  a  subaltern  in  the 
militia.  Should  he  procure  a  pardon  from 
the  executive,  still,  he  never  could  take 
the  oath  prescribed  in  the  statute,  for 
those  chosen  or  elected  to  fill  an  office. 

It  would  have  been  far  better  for  him,  be- 
fore undertaking  to  display  his  chivalrous 
spirit  by  writing  challenges,  so  far  to  have 
completed  his  education,  that  he  might 
have  written  the  English  language  with 
more  propriety  than  his  composition 
evinced  on  this  occasion. 

1  he  defendant  was  fined  §1  and  the 
costs,  and  required  to  give  security,  by 
recognisance,  in  the  sum  of  §200,  to  keep 
the  peace  for  two  years,  especially  to- 
wards the  prosecutor. 


(regulations  for  a  public  garden.) 

ALFRED  S.  PELL'S  CASE. 

Price,  Counsel  for  the  prosecution. 
Anthon,  Counsel  for  the  defendant. 

The  keeper  of  a  public  garden,  or  other  place  of 
public  amusement,  has  a  right  to  establisli  regu- 
lations for  the  place,  calcplated  to  gjiard  against 
disorder  or  licentiousness  ;  and  his  guests,  how- 
ever exalted  may  be  their  situation  in  life,  are 
bound  to  conform  to  such  regulations,  or  sub- 
mit to  the  exercise  of  so  much  force  as  may  be 
necessary  on  his  part  to  expel  them. 

The  defendant  was  indicted  for  an  as- 
sault and  battery,  committed  on  James 
Heaton,  on  the  16th  day  of  June  iast. 

It  appeared  from  the  testimony  of  Hea- 
ton, which  was  ampl}'^  confirmed  by  other 
witnesses,  that  he  is  the  keeper  of  a  pub- 
lic garden  at  No.  316  Broadway  ;  and 
that  on  the  evening  of  the  day  laid  in  the 
indictment,  by  reason  of  a  heavy  rain 
during  the  day,  the  garden  was  not  open, 
nor  lighted  up.  It  was  a  regulation 
which  the  witness  had  adopted  ever  since 
he  kept  the  garden,  to  have  it  lighted  in 
the  evening  whenever  company  was  au- 
mitted.  This  rule  he  considered  rea- 
sonable and  proper  ;  for,  among  some 
of  the  many  strangers  of  both  sexes  re- 
sorting thiire,  the  want  of  such  precau- 
tion might  have  invited  that  licentious- 
ness which  would  have  had  a  manifest 
tendency  of  bringing  discredit  on  his  esta- 
blishment. 

At  about  eleven  o'clock  in  the  evcnins:. 
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the  defendant,  in  company  with  a  woman, 
came  through  the  house  into  the  garden, 
and  called  for  some  beer,  which  was 
brought  by  a  servant  of  Heaton,  who,  on 
ascertaining  that  a  man  and  woman  were 
in  the  garden,  sent  a  light  by  the  servant 
to  be  placed  in  the  usual  place  near  them. 
The  defendant  sent  back  the  servant  with 
the  light  ;  Heaton  again  sent  the  light, 
which  was  again  sent  back,  when  he  took 
the  light  himself  and  carried  it  to  the 
defendant  and  his  companion,  and  inform- 
ed them  of  the  aforesaid  regulation.  The 
defendant  informed  Heaton,  with  abrupt- 
ness, that  neither  himself  nor  his  light 
was  wanted  ;  that  the  woman  was  his 
wife,  and  that  he  was  a  gentleman  of 
consequence  :  but  Heaton  insisted  that, 
as  they  were  strangers  to  him,  the  light 
should  be  kept  in  the  garden,  in  pur- 
suance of  the  established  rule,  which  he 
endeavoured  to  convince  the  defendant 
to  be  reasonable  and  proper  :  Where- 
upon, the  defendant,  after  bestowing 
some  abusive  epithet  on  Heaton,  cast  the 
glass  with  its  contents  of  beer  towards  his 
face  ;  and  the  liquor  wet  him,  but  the 
glass  did  not  touch  liim.  Shortly  after- 
wards, the  defendant  made  a  pass  at  Hea- 
ton with  an  umbrella,  threatening  to  run 
him  through  ;  but  the  thrust  was  parried 
oft'  by  a  by-stander.  The  watch  was 
called,  and  the  defendant  ,sent  to  the 
watch  house. 

T\e  defence  attempted  was  on  the 
ground  that,  as  the  defendant  was  in  a 
public  garden  with  his  wife,  Heaton  was 
guilty  of  insult  and  impertinence  towards 
them  by  requiring  the  light  to  be  kept 
there  contrary  to  their  wishes,  in  pur- 
suance of  a  pretended  regulation  which 
no  other  keeper  of  a  public  garden  in  this 
city  had  adopted  ;  and  the  counsel  for 
the  defendant  called  on  witnesses,  stated 
to  be  keepers  of  public  gardens,  to  prove 
that  no  such  regulation  existed  among 
them. 

The  court  rejected  the  evidence  offer- 
ed ;  and  the  mayor  in  his  charge  to  the 
jury  instructed  them,  that  the  keeper  of 
a  public  house  and  of  a  public  garden 
were  invested  with  equal  rights  ;  and 
that  in  the  opinion  of  the  court,  the  pro- 
secutor had  a  right,  and  it  was  his  duty, 
to  establish  such  regulations  as  were  cal- 
culated to  prevent  acts  of  disorder  and 
Hcentiousness  .;  for  it  would  be  manifest- 
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ly  unjust  and  inconsistent,  for  this  court 
to  })unish  tlie  kc'cj)ers  of  public  places  of 
amusement  or  entertainm(Mit,  for  the  oc- 
currence of  such  acts  in  their  establish- 
ments, and  at  the  same  time  decide  against 
their  rij^ht  of  preventini^  disorder. 

Heaton,  on  this  occa.«io[i,  required  no- 
t}iin<r  unreasonable.    1  lie  defendant  was 
an  utter  stran<j;er,  whom  the  prosecutor  ' 
could  not  be  presumed  to  know  as  a  m  m  j 
gf  consequence  ;   and  he  was  bound  to  i 
submit  to  a  rejjulation,  salutary  in  itself,  ' 
and  which  ouglit  to  be,  if  it  had  not  been, 
adopted  by  the  keeper  of  every  public 

garden  in  this  city. 

But  suppose  that  Heaton  acted  entirely 

wrong  in  requiring  the  light  to  be  placed 

in  the  garden  ;  still,  this  could  afford  no  ; 

justification  to  the  defendant  for  the  as- 1 

sank  and  battery. 

Ue  was  immediately  found  guilty  bv 

the  jury,  and  the  court  fined  him  ^50  and 

the  costs. 

A  irardtra  in  the  country  is  considered 
a  small  piece  of  ground  set  apart  from, 
the  farm  for  the  purpose  of  raising  ve- 
getables ;  but  in  the  city  the  public  gar- 
dejis,  referred  to  in  this  case,  are  pieces 
of  ground  through  which  there  is  a  walk, 
on  each  side  of  which  there  is  a  number  I 
of  small  roofed   apartments,  separated  \ 
from  each  other  by  a  railing  calculated  1 
for  the  free  admission  of  air     and  many 
of  them  are  otherwise  shaded  with  \yood- 
bine  or  otrher  vines.    These  apartments 
contaift  each  a  table  and  benches,  that 
several  persons  in  the  same  company 
may  be  seated.   During  the  »varm  season, 
in  the  evening,  the  gardens  are  usually 
lighted  up  w^ith  lamps  placed  on  each 
side  of  the  walk  ;  and  small  companies 
frequently  resort  to  these  places  and  call 
on  the  keeper  for  mead,  beer,  cakes,  or 
other  refreshments. 


(fORGERV   at   COMMOX  law  UNDER  THE 

STATUTE.) 

JOHN   GRANT    AND  CHRISTIAN 
HOPPER'S  CASES. 

Van  Wyck,  Counsel  for  both  prosecutions. 
Simons,  Counsel  for  the  prisoners. 

To  support  an  indictment  for  the  forgery  of  an  or- 


der for  the  payment  of  money  imJer  thft  '<t;uu(a, 
it  is  urin»M:e>-.aiy  that  tli«;  namt  of  a  person  in 
Cii>lenrp  should  \nt  forced  ,  ii(»r  is  it  necess  iiy 
in  an  indict  incnt  at  common  Inw,  for  the  foref  ry 
o{  an  in-^tninient  |iur^»ortin)^  to  l>e  a  receipt  tli;it 
th<;  naineot  tiie  per-uii,  auiainst  whom  thi;  m  - m- 
mt  iit  is  allr^rd  to  he  Ibr^cd,  .sh.iul  i  be  sjx  JieJ 
riijht :  for  if  the  jury  hclievo  ihal  hisuH^Uie 
name  intenfipil,  and  tlial  ihe  prisotii:r  i;;id  a 
criminal  intent,  eithpr  in  the  Utv^r^ty  ur  passing 
of  such  iiistruntent,  it  will  \tt  ihuir  duly  lo  con- 
vict him 

On  the  traverse  of  an  indictment  at  common  Ihw, 
for  ffi»'  for-ery  of  uri  insfrumenf,  the'  |  ■  lir 
|>rosecutor  will  he  allowed  lo  reciir  t<  oMm  ,i; 
evidence  to  es plain  and  ^\\o\\  tlje  ineunin^ 
intejil  of  such  instnimeiit. 

During  the  term  of  July  last,  the  pri- 
soner, .lohn  Grant,  was  indirt"d  un.ler 
the  statute,  and  tried,  for  the  forgery  of  a 
check  on  the  Phenix  Hi.iik,  in  the  fol- 
lowing words  and  figures  : 

New-York,  May  5th,  1318. 
f'ashier  of  the  IMienix.  Bank,  Pay 
>mi4i  a:  Underliill,  or  bearer,  one  hun- 
dred ,uid  seventy-five  dollars. 

Thos.  Bearbanks." 

On  the  trial,  Samue^  St  John,  one  of 
the  tellers  in  that  bank,  testified,  that  on 
the  9th  of  May,  the  prisoner  brought  and 
presented  the  check,  upon  wiiich  the  wit- 
ness asked  him  if  he  wanted  the  money, 
md  being  answered  in  the  atlirmalive, 
tiie  witness  inquired  how  much,  and  the 
prisoner  replied  the  amount,  which,  after 
another  inquiry,  he  said  was  $175.  He 
was  then  asked  by  the  witness,  whether 
he  was  bne  of  the  tirm  of  Smith  k.  Under- 
bill ;  and,  after. some  hesitation,  he  said  he 
was  one  of  the  firm,  but  shortly  after- 
wards said  he  lived  with  them. 

Ihe  witness  took  the  prisoner  to  the 
police.  After  the  introduction  of  this, 
with  the  other  testimony  in  the  case,  the 
counsel  for  tlie  prisoner  raised  a  question 
to  the  court,  whether  the  case  should  go 
to  the  jury,  inasmuch  as  it  did  not  appear 
that  there  was  such  a  person  in  existence 
as  Bear  banks. 

The  mayor  said  this  was  immaterial ; 
for  it  had  repeatedly  been  decided,  both 
in  England  and  in  this  country,  that  it  was 
not  necessary  that  the  name  of  any  per- 
son in  existence  should  be  forged  ;  and 
should  the  jury  believe  that  this  was  a 
false  paper,  know  n  to  the  prisoner  to  be 
so,  and  that  he  attempted  to  pass  it  for 
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the  purpose  of  defrauding  the  bank,  he 
ougbt  to  he  convicted.  •  • 

He  was  convicted  and  sentenced  to  the 
state  piispn  6  years. 

On  the  5th  of  August  last,  Hopper,  the 
■other  prisoner,  was  brought  to  trial  on 
an  indictment  for  forgery  at  conrimon  law, 
,  i  he  instrument,  upon  which  the  indict- 
;ment  was  founded,  was  in  these  words 
and  tigures : 

;  "New- York,  July  1,  1818. 

iReive  100  Loads  of  sand 

from  3Ir.  Hopper, 
Mr.  Macray." 

And  the  indictment  alleged  the  forgery 
to  be  that  of  the  name  of  Thomas 
M'Cready,  and  that  the  prisoner  had  it  in 
his  possession,  with  an  intention  to  pass  it 
to  defraud  the  corporation  of  New-York. 

It  was  proved  by  Dr.  Rosw.^11  Graves, 
one  of  the  street  commissioners,  that  the 
prisoner  presented  the  order  to  him,  and 
said  that  he  had  carted  the  quantity  of 
dirt  mentioned  in  the  receipt  which  was 
given  him  by  M'Cready. 

It  appeared  from  the  further  testimony 
of  Dr.  Graves,  in  explanation  of  the  re- 
ceipt and  its  object,  that  the  corporation, 
by  and  through  the  street  commissioners, 
had  contracted  with  certain  persons  to  fill 
,  up  a  certain  piece  of  low  land  ;  and  that 
•M'Cready  was  an  agent  in  delivering  out 
tickets  or  receipts  to  such  persons  as  had 
carted  dirt  ;  on  presenting  wl\ich  re- 
ceipts to  the  witness,  the  holder  was  en- 
titled to  receive  money  to  the  amount  of 
:  his  services. 

The  instrument  was  proved  to  be  a 
forgery  by  M'Cready  ;  and  Graves  stated, 
that  it  was  executed  in  such  a  manner  as 
that  he  could  not,  possibly,  have  been 
deceived  thereby. 

;     The  counsel  for  the  prisoner,  on  the 
■  production  of  this  testimony,  contended 
to  the  court,  that  the  case  ought  not  to 
I  be  suffered  to  go  to  the  jur}^  because  tht 
instrument  upon  which  the  indictment  is 
founded,  is  not  such  as,  if  genuine,  would 
'  be  of  any  legal  validity  ;   and  that  not 
.  even  the  name  of  M'Cready^  alleged  in 
the  indictment  to  have  been  forged,  ap- 
peared on  the  face  of  the  instrument. 
\  The  name  there  is  Mr,  Macray. 


The  mayor  said,  that  this  was  an  in- 
dictment- at  common  law,  and  not  under 
the  statute,  'i'he  principle  rehed  on  by 
the  counsel  did  net  apply,  because  an 
instrument,  for  the  purpose  of  supporting 
an  indictment  at  common  law,  need  not 
possess  the  ingredients  required  by  the 
statute.  The  question  here  is  not  whe- 
ther this  receipt,  if  genljine,  would  hav« 
been  of  equal  validity  with  a  receipt  for 
money  contained  in  the  statute  ;  but  whe- 
ther it  was  calculated  to  defraud  third 
persons,  and  was  intended  for  that  purpose, 
if  genuine,  it  surely  would  have  been  evi* 
dence  of  the  performance  of  labour  by  the 
prisoner  against  M'Cready,  in  an  action  for 
work,  labour,  and  services  ;  and,  false  as 
it  is,  might  have  defrauded  the  corpora- 
tion. 

With%egard  to  the  question  concerning 
the  name,  should  the  jury  believe  from 
ihe  receipt  itself,  in  connexion  with  the 
other  testimony,  that  the  name  of 
M'Cready  was  intended  by  the  prisoner, 
(and  he  furnishes  that  evidence  by  his 
declaration  to  Graves  when  the  receipt 
is  presented,)  the  objection  raised  is  not 
supportable. 

The  prisoner  was  con-victed  and  sen- 
tenced to  the  penitentiary  two  years. 


(forgery — SCIENTER.) 

ANTHONY  V.  BARTOW'S  CASES. 

Van  Wyck,  Counsel  for  the  several  jprose- 
cvtions. 

Price  and  Phgenix,  Cuunsel  for  the  pri- 
soner. 

Though  on  the  traverse  of  an  indictment  for  pass- 
ing a  forged  check  it  is  not  sufficient,,  generalli/^ 
for  the  public  jjrosecutor  to  show  that  the  pri- 
soner merely  passed  it,  yet,  in  such  case,  veiy 
slight  circumstances  are  sufficient  to  establish 
the  scienter  :  and  where  during  the  same  term 
a  man  is  tried  oa  two  indictments  for  passing 
forged  checks,  though  he  may  be  acquitted  on 
the  traverse  of  the  tirst,  on  the  ground  that  the 
scienter  was  not  brought  home  to  him — on  the 
traverse  of  the  second;  the  jurors  themselves, 
w  ithout  proof,  will  look  to  the  first  trial  for  a 
scienter. 

On  the  11th  day  of  August  last,  the 
prisoner  was  brought  to  trial  on  two  in- 
'  dictmente  for  forging,  passing,  and  having^ 
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in  possession,  vvith  an  intention  to  pass, 
two  fliiTerent  ban  ^  checks,  kmrjoin^  them 
to  be  forged,  contrary  to  the  form  of  the 
statute. 

The  check,  set  forth  in  the  first  indict- 
ment traversed,  was  in  these  words  and 
figures  : 

"  New-York,  June  1,  1818. 
Cashier  of  the  Manhattan  Company, 
pay  to  A.  B.  or  bearer,  eighty-seven  dol- 
lars and  forty-three  cents. 

CORNS.  S.  BARTOW  L  Co." 

And  the  check  in  the  second  indict- 
ment was  in  these  words  and  figures  : 

New-York,  June  10th,  1818. 
Cashier  of  the  Mechanics'  Hank,  pay 
to  A.  B.  or  bearer,  one  hundred  :iCd  four- 
teen dollars  and  sevcnty-five  cents. 

HOFFMAN  k,  GLASS." 

On  the  traverse  of  the  first  indictment, 
Van  Wyck  introduced  .loseph  Sampson 
as  a  witnesij,  who  proved  that  tlie  pri- 
soner passed  the  clieck  to  the  witness, 
and  received  from  him  its  amount  ;  and 
the  public  prosecutor  then  proved  the 
check  to  be  a  forgery  by  Cornelius  S. 
Bartow,  one  of  the  firm  of  Cornelius  S. 
Bartow  k,  Co.  and  a  brother  of  the  pri- 
soner. 

The  prosecution  here  rciited. 
•  The  mayor  said  here  was  not  sufficient 
evidence  to  pat  the  prisoner  on  his  de- 
fence. In  addition  to  the  fact  of  passing 
a  forged  instrument,  there  should  be 
some  fact  or  circumstance  of  suspicion 
that  the  prisoner  had  a  felonious  intent 
in  the  transaction,  to  throw  ^n  him  the 
burden  of  proof.  Otherwise,  an  honest 
man,  who  might  innocently  come  into  the 
possession  of  a  forged  instrument,  which 
he  had  reason  to  believe  genuine,  might 
be  subjected  to  punishment,  because  he 
might  not  be  able  to  account  satisfactorily 
for  its  possession. 

The  jury,  under  the  charge  of  the  court, 
acquitted  the  prisoner  on  this  charge. 

On  the  traverse  of  the  second  indict- 
ment, which  was  almost  immediately  af- 
terwards, Van  Wyck  introduced  Edward 
Dunscomb  as  a  witness,  who  proved  that 
the  prisoner  passed  to  him  the  check. 

Martin  Hoffman,  of  the  firm  of  Hoffman 


&  Glass,  w;is  then  introduced  as  a  witness 
for  the  pFosecution,  who  proved  the 
forgery,  which  was  badly  done  ;  and,  in 
addition,  that  several  years  ago^  the  pri- 
soner was  employed  by  the  firm  as  a 
weighmaster  ;  that  he  was  frequently  at 
the  store,  and  had  opportunities  of  know- 
ing the  signature  of  the  firm  ;  but  the 
witness  did  not  know  the  prisoner  had 
such  knowledge. 

Van  Wyck  here  rested  the  prosecu- 
tion. 

The  mayor  said,  that,  for  himself,  he 
considered  the  testimony  insufficient  ; 
and  \'an  Wyck  then  proceeded  to  point 
out  the  hardship  and  danger  of  the  rule 
of  subjecting  the  prosecution  to  the  proof 
of  circumstances  of  suspicion,  independ- 
ant  of  the  act  of  passing  a  forged  check. 
He  said,  that  in  the  case  of  bank  paper, 
whicli  might  come  into  the  hands  of  a 
party  innocently,  the  rule  adopted  by 
tiie  court  was  liiglily  reasonable  and  just ; 
l)ut  when  a  forged  check  was  passed  by  a 
man,  he  ought  to  be,  and  generally  was, 
able  to  account  for  its  possession. 

Frice  and  Fhcenix  contra. 

'J  he  mayor  charged  the  jury,  that  it 
was  the  opinion  of  the  court  that  when  a 
man  merely  passed  a  forged  check,  this, 
in  the  first  instance,  was  sufficient  to  put 
him  on  his  defence.  Though  his  honour 
did  not  himself  subscribe  to  that  opinion, 
yet,  he  believed,  and  so  he  conceived  it 
his  duty  to  instruct  the  jury,  that  in  such 
case,  very  slight  circumstances  of  suspi- 
cion, thjt  the  prisoner  knew  the  check 
a  forgery,  were  sufficient  to  render  it  in- 
I  cumbent  on  him  to  account  for  its  posses- 
sion. His  honour  should  submit  it  to  the 
jury,  whether  such  circumstances  were 
not  afforded  by  the  testimony  of  Mr. 
Hoffman  relative  to  the  opportunity  af- 
forded to  the  prisoner  of  knowing  the  sig- 
nature of  the  firm. 

The  jury  returned  with  a  verdict 
against  the  prisoner  ;  and  on  separating, 
after  the  delivery  of  the  verdict,  the 
foreman  said,  •*  The  circumstance  of  his 
passing  the  former  check  convinced  us." 

During  the  term  he  was  convicted  on 
another  indictment  for  forging  and  pass- 
ing another  check,  forged  on  the  firm  of 
Hoffman  &  Glass. 

He  was  sentenced  to  the  state  prison 
ten  years. 
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At  a  COuK'i'  of  Gl^-NEKAL  SE^sbiO.NS 
of  the  Peace,  holden  in  and  for  the 
City  and  County  of  New- York,  at  the 
City-H-all  of  the  said  City,  on  Monday, 
the  5th  day  of  October the  year  of 
our  Lord  one  thousaiJd  eight  hundred 
and  eighteen — 

PRESENT, 

The  Honourable 

CADWALLADER  D.  COLDEN, 
Mayor  rj  the  City  of  jYeT^-York. 
ANTHONY  L.  UNDERHiLL,  Alder- 

man. 

JAMES  WARNER,  Special  Justice. 
PIERRE  C.  VAN  WYCK,  Dist.  My. 

John  W.  Wyman,  Clerk. 

GRAND  JURORS. 

Stephen  Price,  Foreman. 
Alexander  JiosACK,  W.  A.  Stewart, 
John  Youngs,  R.  I.  Rfnwick, 

George  Wragg,        Collin  Reed, 
James  P.  Van  Horn,  G.  S.  Mount, 
Robert  Troup,  Jun.  W.  L.  Lippin€0TT, 
Thomas  Tobias,        N.  Lawrence, 
W.  B.  TowNSEND,     W.  Henderson, 
Ephraim  Conrad,      T.  Seymour, 
Asa  White,  T.  C.  Pearsall. 

(homicide — manslaughter.) 

NIEL  PATTERSON'S  CASE. 

Van  Wyck,  Counsel  for  the  prosecidion. 
Wilson  and  David  Graham,  Counsel  for 
the  prisojier. 

-\.  P.  brought  into  the  grocery  store  of  M.  a  bas- 
ket, whicli  he  suspected  to  be  stolen  from  a  carl 
near  the  store,  and  he,  therefore,  thrust  tlie 
supposed  thief  from  the  store,  who  turned  upon 
him  to  force  his  way  back.  R.  P.,  a  by-stander. 
interfered  ;  and,  while  the  other  two  wen- 
struggling  near  the  grocery  door,  seized  hold  ol 
N.  P.  to  pull  him  back,  saying,  tliat  he  would 
not  sufter  him  to  cany  into  the  store  stolon  pro- 
perty. At  this  stage  of  the  atfi-ay,  the  owner  ol 
the  basket  came  and  claimed  it.  Whereu[)on 
iV.  P.  either  dropped  it,  or  delivered  it  to  the 
owner— //le  slrai:;gle  cposcd,  and  tite  parties  were 


entirely  separnied.  iiicii.  and  ni  a  s:,o.i  liiue 
afterwards,  i\  struck  R  P.  a  violent  blow  on 
his  left  shoulder,  who  a^ked  him  the  reason  of 
giving  the  blow,  but  made  no  resist  i  nee.  N.  P. 
still  advanced  on  R.  P.  and  struck  bim  another 
blow  on. or  under  his  left  ear,  who  fell  back- 
wards, the  back  of  his  head  striking  the  pave- 
ment, by  means  of  which  he  died  in  about  two 
hours,  ti  was  held,  that  this  homicide  was  man- 
slaughter. 

The  prisoner  was  indicted  for  man- 
slaughter. The  indictment,  which  con- 
tained six  counts,  alleged,  in  some  of 
them,  that  the  prisoner,  on  the  26th  of 
August,  1818,  in  the  sixth  ward  of  this 
city,  with  his  right  hand  clenched,  un- 
lawfully, violently,  and  in  the  fury  of  his 
mind,  did  strike  and  beat  Robert  Patterson, 
and  on  his  left  ear  did  inflict  one  certain 
blow,  by  means  whereof  he  died  ;  and  in 
other  counts  it  was  stated,  that  he  fell,  by 
means  of  said  blow,  with  the  back  of  his 
head  against  the  pavement,  and  thereby 
sustained  another  mortal  blow  ;  and  the 
last  counts  alleged  that  the  two  bruises 
combined,  occasioned  his  death. 

After  Van  Wyck  had  opened  the  prose- 
cution, he  introduced  Daniel  M'-Mulien 
us  a  witness,  who  stated  that  on  the  day 
hiid  in  the  indictment,  between  four  and 
live  o'clock  in  the  afternoon,  while  the 
witness  was  engaged  in  attending  the 
grocery  store  of  Alexander  Murray,  in 
Augustus-street,  then  absent,  the  prisoner 
brought  into  the  store  a  basket,  which 
the  witness  suspected  to  have  been  sto- 
len from  a  cart,  then  within  call  of  the 
store.  The  witness  seized  and  attempted 
to  put  him  out  of  the  store,  and  succeed- 
ed ;  but  the  prisoner  attempted  to  force 
his  way  back,  and  while  struggling  in  this 
attempt,  Robert  Patterson,  who .  was  on 
the  stoop,  seized  hold  of  the  prisoner 
from  behind,  to  pull  him  back  from  the 
store,  saying,  that  he  should  not  carry 
stolen  property  there.  The  owner  came 
up  and  claimed  his  basket,  which  the  pri- 
soner dropped — the  struggle  then  ceased, 
the  parties  being  entirely  separated  ; 
when  the  prisoner,  shortly  afteiwards, 
turned  round,  and,  in  anger,  struck  Ro- 
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bert  Patterson  a  violent  blow  on  the  left 
ehoulder,  wliirh  did  liim  little  or  no  in- 
jury. He  tln'n  asked  the  .I'-sailiml  wliv 
he  struck  liim,  but  to  tlii^  no  i<'pl}'  \\a< 
made  :  the  blow  was  ininirMliatdy  r<^p»'nt- 
ed  on  or  under  the  left  e;ir,  when  the  suf- 
ferer fell  ba(  kwards,  oil"  the  side  walk, 
his  head  striking  the  pavement.  He  was 
taken  up  speechless,  every  attempt  to 
relieve  him  proved  inetfeetual,  and  he 
expired  in  about  two  hours. 

It  further  appeared  that  the  deceased 
frequented  this  store  for  li(ju(»r,  and  was 
in  habits  of  intoxication.  The  j»iisorjer 
had  lost  his  left  hand,  as  his  crujusel  al- 
leged, in  one  of  our  na\  al  contests  with 
the  Barbarians  in  the  Mediterranean. 

After  the  testimony  had  closed,  the 
mayor  directed  the  attention  of  the  coiin- 
6el  to  the  two  subjects  of  inquiry  in  the 
case  : 

1.  Was  the  blow,  intlicted  by  the  pri- 
soner, the  cause  of  the  death  ? 

2.  If  so,  does  this  homicide  amount  to 
pianslausjhter  ? 

Before  the  counsel  for  the  prisoner 
commenced  their  remarks  to  the  jury, 
Van  Wyck  rciid  from  the  1st  Vol.  ol 
East'5  Crown  Law,  pa;i;e  279,  a  pas'-age 
to  show,  that  to  reduce  a  homicide 
^'  from  manslauii;hter  to  self-defence, 
upon  chance  medley,  it  is  incumbent  on 
the  defendant  to  prove  two  thini^s  ;  1st, 
that  before  a  mortal  stroke  given,  he  had 
declined  any  further  combat,  and  had  re- 
treated as  far  as  he  could  with  safety  ; 
2dly,  that  he  then  killed  his  adversary 
through  mere  necessity,  in  order  to  avoid 
tmajediate  death.  And  it  seems  that  any 
case,  which,  without  these  two  circum- 
stances, would  h;^v*i  rtiitountn:*  to  more 
than  manslaughter,  cannot  by  their  con- 
currence be  excused  upon  the  foot  of  self- 
defence  upon  chance  medley  ;  though  a 
passage  of  Lord  Hale  may  seem  to  coun- 
tenance an  exception  to  this  remark. 
With  the  general  position,  however,  above 
laid  down,  agrees  Mr.  Justice  Blackstone, 
(4  Com.  184,)  who  says,  that  the  true 
criterion  between  homicide  upon  chance 
medley  in  self-defence  and  manslaughter 
seems  to  be,  that  when  both  parties  are 
actuall}^  combatting  at  the  time  the  mortal 
stroke  is  given,  the  slayer  is  guilty  of 
jnaas  fi  ighter  ;  but  if  the  slayer  had  not 
^egau  to  fight,  or,  having  began,  had  en- 


ideavoured  to  decline  a>iy  further  strut^- 
liile,  and  artcrw.ird<,  being  closely  pressed 
I  by  his  aut  ii^oni.-^l,  kill  him  to  avoid  his 
own  destruction  ;  this  is  homicide  excusa- 
ble in  self-defence." 

The  CDun-^el  for  the  prisoner  contend- 
ed to  the  jury,  that  the  homicide  in  this 
»'asc  was  referrible  to  chance  medley  in 
s(41-<lefencc  and  to  mimdvenlure.  He 
was  attacked  unlawfully,  by  two  persons 
at  the  sanie  time,  and  though  there  was 
a  separation  bftiveen  the  parties  for  a 
short  time  Ix^fore  the  mortal  stroke  was 
Hiven,  yet,  from  the  conmiencemetit  until 
the  termination,  this  was  a  continued  af-^ 
fray  ;  and  the  prisoner,  not  being  unlaw- 
fully engaged,  was  excusable  ;  especially 
since  he  did  not  inlend  to  kill  his  adver- 
sary. 

Mr.  Graham  read  to  the  court  an  au- 
thority (1  EiLst's  C.  L.  p.  28G.)  to  show 
I  that  "it  is  not  unlawful  for  a  man  to 
strike  with,  or  use  whatever  force  may 
;  be   suflicicnt  to   prevent  another  from 
j  beating  him,  (short  of  intentionally  kill- 
ling  him,  unless  for  the  necessary  preser- 
I  vation  of  his  own  life,)  i)rovided  he  can- 
I  not  escape  iVom  the  blows  by  any  other 
means,  and  did  not  brinsr  upon  himself 
such  ill  treatment  by  his  illegal  act.  And 
therefore  it  may  be  a  question,  whether, 
I  under  such  circumstances,  the  death  may 
I  not  be  attributed  to  misadventure  ;  being 
{  unintentional  in  the  party  striking,  who 
I  \\  as,  in  that  insitance,  doing  no  njore  than 
I  he  lawfully  might. 

Van  V»'yck  contended,  that  at  the  time 
i  the  mortal  blow  was  inflicted,  the  prisoner 
was  unlawfully  engaged  ;  and  as  this  was  a 
voluntary   act   of    killing,   his  offence 
.tmounted  to  manslaughter,  and  could  not 
i  be  referred  either  to  misadventure  or 
I  chance  medley  in  self-defence. 
I     The  counsel  read  to  the  jnry  Nailor's 
j  case,  from  1  East's  Crown  Law,  p.  277. 
■    The  prisoner  was  indicted  for  the  mur- 
1  der  of  his  brother.    It  appeared  that  he 
I  came  home  drunk  on  the  night  the  act 
was  committed  :  his  father  ordered  him 
to  go  to  bed,  which  he  refused  to  do  : 
whereupon  a  scufile  happened  between 
them,  when  the  deceased,  then  in  bed. 
«:ot  up,  and  fell  on  his  brother  and  beat 
him  vvliile  lying  down,  and   not  being 
able  to  avoid  the  blows  or  escape.  While 
in  this  situation,  the  prisoner  gave  the 
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deceased  a  mortal  wound  with  a  penknife. 
After  a  conference  of  all  the  judges  in 
Michaelmas  term,  1704,  it  was  unani- 
mously held  to  be  manslauo;hter,  as  there 
did  not  appear  to  be  any  inevitable  neces- 
sity, so  as  to  excuse  the  killing  in  that 
manner.'''' 

The  mayor,  in  his  charge  to  the  jury, 
directed  their  attention  to  two  general 
questions  : 

\.  Whether  the  blow  occasioned  the 
death,  and, 

2.  Whether,  allowing  this  to  be  the 
case,  the  olt'ence  amounted  to  man- 
slaughter. 

That  the  blow  was  the  cause  of  the 
death,  admits  of  no  doubt  ;  and  the  prin- 
cipal question  for  the  jury  to  decide,  is, 
whether  this  is  a  felonious  homicide. 

This  term,  homicide,  denotes  any  kill- 
ing of  a  human  being,  and  is  divided  into 
several  distinct  kinds.  And,  firstly,  ho- 
micide may  be  either  justifiable  or  excu- 
sable :  justifiable,  as  where  a  sheritf,  in 
consequence  of  a  sentence  ngainst  a  pri- 
soner, executes  him,  or  where  a  man 
being  attacked  by  robbers,  slays  them, 
or,  in  necessary  self-preservation,  when 
attacked  by  others,  inilicts  a  mortal  blow  ; 
excusable,  as  where  a  man,  either  by  some 
unfortunate  blow,  as  by  the  handle  of  his 
axe  flying  off,  or  in  defence  of  his  person 
or  property,  occasions  the  death  of  a  man. 
Thus,  excusable  homicide  is  divided  into 
two  species  :  the  former  kind,  in  the  tech- 
nical language  of  the  law,  being  denomi- 
nated misadventure,  and  the  latter  chance 
medley  or  se  defendcndo. 

The  offence  of  the  prisoner  is  clearly 
distinguishable  from  the  act  of  killing  ano- 
ther by  misadventure  ;  for  the  blow  was 
given  and  repeated  with  violence  and  an- 
ger. But  the  defence  has  been  princi- 
pally rested  on  the  ground  that  this  ho- 
micide, according  to  the  facts,  amounted 
merely  to  chance  medley ,  in  self  defence. 

To  bring  a  case  within  this  division  of 
homicide,  two  important  features  must 
mark  its  character  and  concur  :  it  must 
be  shown  that  there  was  a  sudden  affray, 
and  that  the  prisoner,  at  the  time  the 
mortal  blow  was  inflicted,  was  acting  in 
self-defence. 

This  was,  no  doubt,  a  sudden  affray  at 
its  commencement ;  but  immediately  pre- 

ding  the  time  the  prisoner  assaulted 
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[  the  deceased,  the  scufile  was  at  an  end, 
and  the  parties  had  entirely  separated. 
It  is  in  evidence  that  the  prisoner,  after 
dropping  the  basket,  advanced  on  the  de- 
ceased, and  struck  him  a  blow  on  his  left 
shoulder  in  anger.  The  deceased  thea 
inquired  of  the  prisoner,  why  he  struck 
the  blow  :  but  to  this  he  made  no  reply, 
and  gave  the  second  blow,  which  occa- 
sioned the  death 

Is  this  either  misadventure  or  chance 
medley  in  self-defence  ?  It  is  not  for  the 
court  to  direct  the  jury,  who  are  ever,  in 
criminal  cases,  to  judge  of  the  law  as  well 
as  of  the  fact,  that  in  their  deliberations 
the  offence  of  which  the  prisoner  is 
charged,  according  to  the  facts  in  the 
case,  cannot  be  brought  within  either  of 
these  divisions  of  homicide  :  suffice  it  for 
the  court  to  explain  and  illustrate  to  the 
jury  the  law  on  the  subject. 

Where  a  man  is  unlawfully  attacked,  as  by 
robbers,  for  his  own  preservation,  he  has  a 
right  to  slay  them,  and  the  killing  is  justifi- 
able homicide  ;  but  where  in  a  sudden  af- 
fraj'.  and  in  heat  of  blood,  a  man,  in  self- 
defence,  inflicts  a  mortal  blow  on  the  ag- 
gressor, the  law,  in  compassion  to  human 
infirmity,  will  excuse  him;  but  still,  it 
must  appear  that  he  was  acting  in  self- 
defence,  and,  if  pressed  by  the  adversary, 
if  consistent  with  personal  safety,  must  re- 
treat :  for  should  there  be  an  entire  sepa- 
ration of  the  parties,  and  he  who  was  at- 
tacked should  renew  the  combat,  he  thea 
becomes  an  aggressor ;  and  should  he 
press  on  the  original  assailant  and  kill 
liim,  this  offence  amounts  to  a  felonious 
homicide.  The  doctrine  on  this  subject 
cannot  be  better  illustrated  than  by  the 
case  read  from  the  book  by  the  counsel 
for  the  prosecution  ;  for,  in  that  case,  the 
original  assaiilt  was  more  violent  than  ia 
this  ;  and  the  party  attacked  was  not  able 
to  avoid  the  blows  nor  escape  :  still  the 
killing  did  not  appear  to  be  the  result  of 
iiiev  it  a  ble  ncc  ess  ity . 

Manslaughter  may  be  denominated  aa 
urdarcful  and  voluntary  killing  of  a  humun 
being  without  malice  express  or  implied  ; 
and  as  this  species  of  homicide  is  gene- 
rally marked  by  transport  of  passion  or 
heat  of  blood,  it  is  only  distinguishable 
from  murder  by  the  exclusion  of  malice. 
It  is  true  that  these  offences,  in  many 
instances,  approximate  so  near  to  each 
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otiier  that  their  shades  of  difference  are 
scarcely  perc<i|)libl«>,  and  it  becomes  ex- 
tremely diflicult  to  dislingui'^h  them  ;  but 
still,  malice  constitutes  their  great  and 
characteristic  distinction. 

^fOias  been  strenuously  insisted  in  tliis 
case,  that  as  the  prisoner  at  the  bar  na^ 
not  actuated  by  malice,  either  express  or 
implied — a-  he  did  not  intend  to  kill  his 
adv«'rjiary,  that  this  homicide  does  not 
amount  to  manslaughter,  but  may  rather 
be  referred  to  nusadveniurt  :  but,  in  the 
opinion  oi  the  court,  the  o^-ant  oi'  malice, 
so  1  ir  from  reducing  this  homicide  to  mis- 
adventure, c\iit't\y  serves  to  excul|)ate  the 
accused  Irom  the  highest  grade  of  homi- 
cide :  for,  in  this  case,  had  he  initnded  to 
kill,  tiie  olience  would  have  amounted  to 

^""Xccording  to  the  definition  of  man- 
slau<;hter,  an  important  inquiry  arises  in 
this  case  ;  was  the  prisoner  at  the  b.ir 
laxc fully  engaged,  at  the  lime  the  mortal  \ 
blow  was  inllicted  I  | 
i  here  is  no  question  but  that  ."\I  Mul-  i 
len  had  a  right,  in  the  lir?t  in>tance,  to 
make  use  of  so  much  force  as  might  be 
necessary  to  remove  the  prisoner  from 
the  store.  rhe  case,  however,  does  not 
turn  on  this  point.  It  appears  that  after 
he  had  been  turned  out,  he,  then,  at- 
tempted to  torce  his  way  back,  and  while 
he  was  thus  unlawfully  employed  the 
deceased  interfered  in  the  assistance  of 
M'Mullen.  The  prisoner  had  been  pre- 
vented from  entering  the  store,  the  strug- 
gle had  ceased,  and  the  parties  separate*!, 
when  he  struck  a  violent  blow  on  the  left 
shoulder  of  the  deceased,  who  made  no 
resistance.  He  inquired  of  the  prisoner 
the  reason  of  the  violence,  bu*  received 
no  answer.  The  fatal  blow  was  then  in- 
flicted. That  this  atiack  made  by  the 
prisoner  was  unlawful,  is  obvious  ;  for 
had  the  blow  not  proved  mortal,  there  is 
no  question  but  that  he  would  have  been 
subject  to  a  prosecution  for  an  assault  and 
battery- 

The're  are  some  circumstances,  it  is 
true,  in  extenuation  of  the  prisoner's  con- 
duct ;  he  used  no  unlawful  weapons — the 
means  were  not  calculated  to  produce 
<]eHth — there  was  some  provocation  :  but 
these  circumstances  are  subjects  of  con- 
sideration with  the  court  in  apportioning 


the  punishment,  and  ttugbt  not  to  infla- 
enre  the  verdict. 

The  prist)ner  was  convicted  and  sen- 
tenced to  the  State  ri  ison  three  years. 


(rOKGERV  SCIENTER.) 

DENNIS  DOUGHERTY'S  CASE. 

i  Van  Wvck,  Covn.^el  for  the  prosecution. 
iG'ARDtMi  h  and  I'liicL,  Counsel  fur  the 
prisoner. 

On  the  tnivfT'o  of  an  iiulictinent  for  passinj:  oonu- 
terlfit  iTioiify.  for  \Uf  purpose  of  f ^tahliNlimg 
llif  j« tht' |>ul»lic  ^)ro^ecnto^  will  |)»-  per- 
mitted to  show  tliHt  til*'  |)rL>oiU'r.  previous  to 
the  time  luid  in  the  imiiitmrnt,  pa.<5sed  other 
counlerleit  bills  :  l)iit  should  it  appenr  that  the!»e 
bilK  wire  pa>^pd  at  a  time  remote  from  the 
oiliors.  and  no  circumstance  is  protluced  on  be- 
hull  of  tiie  pro>ecntion  tending'  to  cstat>lisM  the 
'      scienter  in  r<-Ialion  to  the  principal  ofTence.  the 
j      jury  ntay  acijuit  the  prisoner,  especially  if  he  is 
!      supported  by  testimony  of  ^ftod  character 
Wiiuie,  in  such  rase,  no  connexion  appears  be- 
tween the  ortence  laid  in  the  indfOlment  and 
that  produced  to  establish  the  scienter,  and  the 
otlences  a|»pear  distinct,  however  strong:  may 
be  the  evidence  of  the  scienter  applied  to  the 
ucctswri/  ojff'cnrc,  the  jury  will  not  be  justiCed  in 
finding  the  prisoner  guilty  of  the  principal  of- 
fence. 

The  prisoner  cannot  be  convicted  of  an  ofience 
not  laid  in  the  indictniMit. 

The  prisoner,  during  the  term  of  July 
last,  was  indicted  for  forging,  passing,  and 
having  in  his  possession  with  an  intention 
of  passing,  two  counterfeit  i^o  bills  of  the 
fVlechanics'  Bank  in  the  City  of  New- 
York,  on  the  18th  day  of  June  last. 

it  appeared  from  the  testimony  of 
\Villiam  Lane,  that  on  the  day  laid  in  the 
indictment,  the  prisoner  came  to  the 
sitore  of  the  witness  for  the  purpose  of 
purchasing  calico,  and  after  having  offer- 
ed Ohio  bills,  which  the  witness  would 
not  receive  because  not  current,  the  pri- 
soner offered  the  bills  laid  in  the  indict- 
ment, one  of  which  was  objected  to  by 
Lane,  and  by  the  consent  of  the  prisoner, 
they  were  sent  to  the  store  of  a  Mr. 
Kline,  in  the  neighbourhood,  for  the 
purpose  of  ascertaining  whether  they 
were  good. 

The  boys,  by  whom  the  bills  were  sent 
out,  not  returning,  Lane  went  himself. 
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afld  not  being  able  to  6nd  Kline,  the  bills  ! 
were  taken  to  a  Mr.  Bruce,  who  pro- 1 
nounced  them  to  be  good.  | 

Shortly  after  the  return  of  Lane,  John 
O'Dusenbury,  one  of  the  police  officers, 
came  in,  and  pronounced  both  bills  bad  ; 
and  the  prisoner,  on  his  return  to  the 
store,  was  arrested,  and  on  being  search- 
ed, a  considerable  sum  in  genuine  Ohio 
and  Ontario  Bank  bills  was  found  in  his  , 
pocket-book.    He  told  the  officer  that  he  j 
had  the  counterfeit  bills  of  a   boy  at ; 
Fly -Market. 

Joseph  Clare,  one  of  the  tellers  in  the 
3Iechanics'  Bank,  proved  that  the  bills 
were  counterfeit,  but  very  good  imita- 
tions. 

After  the  introduction  of  the  testimony. 
Van  Wyck  offered  to  prove  that  in  No- 
vember last,  at  a  horse  race  in  Harlaem- 
lane,  the  prisoner  passed  two  other 
counterfeit  bills,  being  then  in  company 
with  one  who  was  concerned  in  passing 
counterfeit  money. 

On  an  objection  to  this  testimony,  it  i 
was  admitted  by  the  court. 

Jacob  Hays,  on  being  sworn  as  a  wit- 
ness on  behalf  of  the  prosecution,  testi-  ; 
fied,  that  two  bills  on  the  Merchants'  | 
Bank,  the  one  a  §2  :ind  the  other  a  ^10 
bill,  which  were  then  delivered  to  him 
by  Van  Wyck,  were  counterfeit  and  bad- 
ly executed. 

John  M.  Lester,  the  constable  of  the 
fifth  ward,  on  being  sworn  as  a  witness 
for  the  prosecution,  stated,  that  having 
heard  that  the  prisoner,  with  others,  was  ■ 
in  the  habit  of  passing  counterfeit  money,  | 
and  that  he  would  attend  the  horse  race  ' 
for  that  purpose,  the  witness,  on  the  loth  | 
of  November  last,  attended  at  a  race  in  • 
Harlaem-lane.     While  there,  he  heard; 
an  outcry  that  there  were  two  rascals  j 
passing  counterfeit  money.     He  found  j 
the  prisoner  and  one  Brady  there  ;  and,  I 
the  prisoner,  as  was  alleged  by  the  by- 
standers, had  passed  a  ;J10  counterfeit  ; 
bill  to  one  Stephen  Baxter,  who  held  the 
stakes,  deposited  in  his  hands  by  the  pri- 
soner and  a  strano-er  who  had  laid  a  I 
wager  on  the  event  of  the  race.    At  tliis  j 
time  the  by-standers  were  upbraiding  the  | 
prisoner  and  his  companion  with  much  \ 
severity  ;  and  there  was  a  great  dispute  I 
between  them  in  relation  to  the  bill,  some  | 
alleging  that  it  was  good,  and  others,  that  | 


it  was  bad.  In  the  height  of  the  dispute, 
some  })erson  took  a  ^2  counterfeit  bill, 
here  produced,  from  under  the  prisoner's 
foot,  which  he  said  he  had  chewed  up 
to  get  it  out  of  the  way.  The  witness 
shortly  afterwards  took  the  $10  bill,  now 
here  produced,  out  of  the  prisoner's 
pocket-book. 

It  was  afterwards  proved  by  Baxter, 
that  this  was  not  the  bill  deposited  in  his 
hands  by  the  prisoner  at  the  horse  race. 

The  testiruony  of  Lester  having  beea 
confirmed  by  James  V  an  Tassel  and  Ste- 
phen Baxter,  the  mayor  inquired  of  the 
public  prosecutor  whether  he  had  any 
further  testimony  to  establish  the  scienter 
as  respected  the  principal  offence.  His 
honour  understood  this  to  be  the  rule 
applicable  to  a  case  of  this  description. 
The  public  prosecutor,  after  having  so 
far  established  the  offence  laid  in  the  in- 
dictment as  to  excite  a  well  grounded 
suspicion  of  guilt — »fter  having  bror^ght 
the  scales  of  evidence  on  an  equipoise, 
may  then  resort  to  extrinsic  testimony  ; 
and,  by  showing  that  the  prisoner  passed 
other  false  money,  establish  the  quo  am- 
nio in  the  principal  felony.  But  when 
no  circumstance  of  suspicion  is  attached 
to  the  principal  offence,  and  the  accesso- 
ry offence  appears  to  be  a  distinct  trans- 
action, however  violent  may  be  the  pre- 
sumption of  guilt  in  such  transaction,  the 
prisoner  cannot  be  convicted  Other- 
wise, a  man  might  be  convicted  of  a 
crime  not  charged  in  the  indictment. 

Alexander  Kilpatrick,  an  approver,  was 
hereupon  introduced  and  sworn  as  a  wit- 
ness for  the  prosecution.  He  stated  that 
he  was  the  landlord  of  the  I\liddle-dis- 
trict  Hotel,  a  short  distance  from  this 
city,  and  that  during  the  last  summer  he 
had  frequent  conferences  with  the  pri- 
soner on  the  subject  of  counterfeit  mo- 
ney. There  was  a  man  by  the  name  of 
Allen,  a  companion  of  the  prisoner, 
whom  he  introduced  to  the  witness  as 
one  engaged  in  that  kind  of  business  ;  and 
during  the  winter  they  came  frequently 
together  to  the  house.  This  Allen  hired 
a  separate  room  from  the  witness  ;  and 
some  time  last  fall  called  the  witness  into 
the  room  and  showed  him  goOOO  or  ^6000 
in  counterfeit  money,  which  he  had  sign- 
ed himself,  and  offered  some  to  the  wit- 
ness.   He  staid  in  the  house  about  three 
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weeks,  but  had  a  house  hi  which  Ijc  re 
sided  ill  this  city. 

Karly  la:^t  sprincj  the  witness  came  to 
this  ( ity  in  a  waiijon  for  tlie  purjjose  of 
t^ivini;  information  to  the  pohce  ;  and  in 
the  upper  end  of  the  Bowery,  while 
lookintj  for  the  directory  to  lind  where 
Hays  lived,  saw  one  31' Donald,  to  whom 
he  imparted  the  information  that  persons 
were  at  his  house  engaged  in  passing 
counterfeit  money. 

The  witness  also  tohl  Lester,  the  wit- 
ness on  this  trial,  while  he  was  in  the 
2;arden  of  the  witness,  that  there  Wiis  mo- 
ney buried  near  a  particular  tree. 

It  appeared  further,  Irom  tlie  relation 
of  this  witness,  that  durini;  the  last  spring; 
he  purchased  of  Peter  A.  Mesier  40UU 
sheets  of  paper  ada])ted  to  the  purpose 
of  counterfeiting,  for  which  he  gave 
about  ;J  100. 

The  witness  never  hoard  Allen  and  the 
prisoner  converse  together,  but  he  rame 
to  the  house  several  times,  and  went  up  in- 
to the  room  of  Allen  ;  and  about  the  time 
that  the  house  of  AllfU  was  searched, 
the  prisoner  told  the  witness  that  Alh'n 
put  a  quantity  of  counterfeit  money  in 
the  crown  of  his  hat,  and  thus  eluded  the 
vigilance  of  Hays,  the  oflicer  who  search- 
ed the  house. 

Lester,  on  being  again  called,  testified, 
that  in  the  month  of  No  vember  last, 
while  in  the  bar-room  of  Kilpatrick,  the 
witness,  in  company  with  John  G.  Gren- 
zebach  and  others,  a  gentleman  passed  a 
^3  bill  at  the  bar,  and  received  a  ^2 
counterfeit  bill  in  change,  which  was  ta- 
ken back  and  a  good  one  given  in  ex- 
change. Kilpatrick  then  called  the  wit- 
ness into  the  garden,  and  told  him  that  he 
wished  to  disclose  to  him  a  secret  ;  and, 
after  having  enjoined  him  to  keep  the 
secret  about  to  be  imparted,  inquired  of 
him  whether  he  would  become  concerned 
in  counterfeiting  ;  alleging  that  Justice 
Hedden,  one  of  the  police  magistrates, 
was  concerned,  and  that  he  had  a  large 
quantity  of  counterfeit  ^10  bills,  some  of 
which  Flewwelling  had  examined,  and 
thought  them  good  ;  and  that  should  there 
be  any  difliculty  about  passing  these  bills, 
and  any  one  should  be  taken  to  the  po- 
lice, Hedden  would  screen  him.  Kil 
Patrick  further  informed  the  witness,  that 


last  night  he  had  been  up  until  tlirce 
o'clock  signing  bills. 

The  witness  was  much  surprised  at 
the  proposition  of  Kilpatric  k  lo  him,  as 
he  had  known  him  a  number  of  yefirs  ; 
irid  the  witness  told  him  that  it  was  a  sub- 
ject on  wliich  he  wanted  lime  to  consider. 
H«'  disclosed  the  affair  to  Hays. 

Trom  the  testimony  of  Stephen  Baxter, 
a  witness  on  the  part  of  the  prosertition, 
it  appeared  that  the  prisoner  calh:d  on 
liiiii  during  the  race  at  Harlacm,  and  re- 
queitcd  liitn  to  Ixdd  the  stakes  on  a  bet 
of  between  prisoi^r  and  a  stran- 
ger, who  put  in  the  hand«  of  the  wit- 
ness, which  itie  prisoner,  at  the  same 
lime,  took  from  the  witness,  and  put  in- 
stead thereof  the  ;J10  bill,  spoken  of  by 
the  other  witnesses.  This  bill  w.is  af- 
terwards returned  by  the  stranger  as  a 
bad  hill,  and  after  some  dispute  and  alter- 
cation was  exchanged  by  the  prisoner  for 
a  good  bill,  who,  apparently  in  a  6t  of 
vexation,  put  a  counterfeit  ;J2  hill  in  his 
mouth,  and  having  chewed,  «tamped  it 
under  foot.  i  his  was  one  of  the  bills 
now  here  produced. 

rhe  prosecution  having  rested,  the 
counsel  for  the  prisoner  c<iiled  on  Robert 
vl'(4,ueen,  the  Alderman  of  the  fifth  ward, 
Samuel  I'rumbull,  Stephen  Burdett,  and 
Ezra  Frost,  assistant  justices,  John  White, 
Patrick  Benson,  Paul  Gallaudet,  Jacob 
Hays,  George  Gardner,  and  Dr.  George 
-  'ummings,  who  concurred  in  stating  from 
an  acquaintance  of  a  number  of  years, 
and  from  dealing  with  the  prisoner  in  his 
official  capacity,  as  constable  of  the  fifth 
ward,  that  his  character  for  honesty  and 
integrity  was  unexceptionable. 

The  cause  was  summed  up  by  Price, 
and  Gardenier  on  behalf  of  the  prisoner, 
and  by  Van  Wyck  for  the  prosecution. 

The  mayor,  in  his  charge  to  the  jury, 
stated,  that  it  having  been  proved  that 
the  bills  laid  in  the  indictment  were  coun- 
terfeit, and  that  they  were  found  in  pos- 
session of  the  prisoner,  the  principal 
question  for  the  determination  of  the  jury, 
was,  whether,  at  the  time  he  otiered  them 
to  Lane,  he  knew  them  to  be  counterfeit. 
On  this  question,  the  jury  must  resort  to 
the  circumstances  in  the  case  ;  and  if  they 
shall  be  found  to  be  of  that  complexion  as 
to  afford  a  just  inference  of  that  know- 
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ledge  in  the  mind  of  the  prisoner,  he 
ought  to  be  convicted. 

At  an  early  stage  of  the  cause,  the  court 
had  expressed  an  opinion,  which  it  \Youki 
be  the  duty  of  the  jury  to  take  into  con- 
sideration in  their  deliberations. 

Wlienever  a  prisoner  i^^  put  upon  his 
trial,  the  public  prosecutor  must  produce 
evidence  of  the  matter  charged  against 
him  in  the  indictment :  and  the  jury,  who 
are  to  pass  in  the  case,  must  be  con- 
vinced that  he  is  guilty  of  that  olfence 
before  he  can  be  legall}^  convicted.  But, 
in  cases  of  this  description,  courts  have 
permitted  evidence  of  a  secondary  cha- 
racter to  be  introduced  on  behalf  of  the 
prosecution,  for  the  purpose  of  showing 
the  intent  with  which  the  offence  charged 
was  committed  ;  and  the  true  rule  on  this 
subject  is  this,  that  where  the  public 
prosecutor  produces  evidence  of  the  fact 
charged,  but,  perhaps,  not  sufficient  to 
bring  the  mind  to  a  decided  conclusion  of 
the  prisoner's  guilt,  there,  he  may  success- 
fully resort  to  this  secondary  species  of 
testimony  for  the  purpose  of  establishing 
the  scienter.  But  where  no  fact  or  cir- 
cumstance, showing  the  guilt  of  the  pri- 
soner, attaches  itself  to  the  principal  of- 
fence, whatever  may  oe  the  circumstan- 
ces of  suspicion  with  which  his  conduct 
may  be  marked  in  other  and  distinct  trans- 
actions, he  ought  not  to  be  convicted  ; 
because  no  man  can  legally  be  found 
guilty  of  an  offence  with  which  he  is  not 
charged  in  the  indictment. 

In  taking  a  view  of  the  circumstances 
relied  on  by  the  counsel  for  the  prosecu- 
tion, as  furnishing  evidence  of  the  know- 
ledge of  the  prisoner  that  the  bills  at- 
tempted to  be  passed  were  counterfeit, 
the  court  perceived  but  one  fact  which 
could  possibly  have  that  effect  ;  he  said, 
when  arrested,  that  he  obtained  the  bills 
from  a  person  at  the  Fly-market,  and  on 
this  occasion,  he  produces  no  evidence  to 
account  for  the  possession  of  the  bills  ; 
but  considering  that  there  is  frequently  a 
difficulty  in  tracing  a  bill,  which  may 
have  come,  bona  fide,  into  the  possession 
of  another,  back  to  the  original  holder, 
little  reliance  can  be  placed  on  this  cir- 
cumstance. When  arrested,  the  prisoner 
manifested  no  uneasiness  :  he  returned  to 
the  store  but  a  short  time  before  the  ar- 
rest, and  did  not  attempt  to  f^scape  ;  and  I 
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if  we  look  at  the  whole  of  his  conduct  on 

that  occasion,  we  do  not  find  it  marked 
with  that  fear  and  agitation  which  are  usu- 
ally the  concomitants  of  guilt. 

In  short,  independent  of  the  transaction 
relied  on  by  the  public  prosecutor,  to  es- 
tablish the  scienter,  we  look,  but  in  vain, 
to  any  circumstance  connected  with  the 
offence  charged  in  the  indictment,  as  af- 
fording evidence,  that  the  prisoner,  at 
the  time  he  offered  the  bills  to  Lane, 
knew  them  to  be  counterfeit.  But  should 
the  jury  differ  from  the  court  in  the  opi- 
nion already  expressed  on  the  subject,  it 
will  be  necessary  to  recur  to  the  trans- 
action in  which  the  prisoner  was  engaged 
at  the  race. 

There  is  no  evidence  that  the  bill  pass- 
ed at  the  race  was  a  forgery  :  it  is  not 
produced  ;  and  even  if  the  prisoner  had,  at 
that  time,  acknowledged  that  it  was  coun- 
terfeit, this  would  not  afford  satisfactory 
evidence  that  it  was,  in  fact,  counterfeit, 
without  its  production. 

The  relation  of  Kilpatrick  is  relied  on 
by  the  prosecution,  as  affording  evidence 
of  the  prisoner's  guilt.  An  accomplice  is 
a  competent  witness  ;  but  the  situation  in 
which  he  stands  in  a  court  of  justice,  ren- 
ders it  incumbent  on  the  jury  to  scruti- 
nize his  testimony  with  much  strictness  ; 
and  unless  it  is  found  corroborated,  it 
cannot  be  relied  on  with  safet3\  The 
court  did  not  consider  the  testimony  of 
this  witness  entitled  to  credit.  He  was 
not  corroborated  in  any  circumstance 
whatever  ;  and  from  his  own  story,  it  ap- 
pears he  harboured  a  man  whom  he  knew 
to  be  engaged  in  counterieiting,  and  was 
aiding  and  assisting  him  in  that  business. 

Upon  the  whole,  this  was  a  case,  in  the 
view  of  the  court,  in  which  good  cha- 
racter is  entitled  to  weight  in  the  mind  of 
the  jury  in  determining  on  the  guilt  or  in- 
nocence of  the  prisoner. 

He  was  acquitted  by  the  jury. 


(gKAKE  larceny  EVIDENCE.) 

GEORGE  BROWN'S  CASES. 

Indicted  mth  BUMPO,  a  black. 

Van  Wyck,  CoviTf^H  for  the  prosecution. 
Wilson,  Counsel  for  the  prisoner. 

Tbmjs;h  tb«  ptiblir,  prospfiitor  cannot  introduce 
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other  witnesses  (or  tlic  purpoti  of  discrediting  a 
witness  on  bflialf  of  tin;  prosecution,  yet  he  is 
not  prr{;hi<ln(J  t'roin  contradirliiig  fads  [>r(i\  \ovisly 
sworn  to  by  Jiis  own  witness. 
Where  a  case,  on  the  proof,  stands  as  stronp;  ns 
posxihlt,  it  is  injudicious,  and  sometimes  ruin- 
ous to  attempt  to  make  it  stron^tr.  (See  1  Vol. 
of  the  City-Hall  Recorder,  p  dl.) 

Brown  was  charged  with  grand  larceny 
on  two  indictments  :  on  one,  for  steaUng 
a  ^oat  of  the  value  of  )jl  10,  the  property 
of  Jacob  Loriilard  ;  on  the  other,  with 
Bumpo,  (who,  at  the  time  of  the  trial, 
stood  convicted,)  for  stealing  10  in  bank 
bills  and  specie,  the  property  of  Amory 
Morse. 

On  the  traverse  of  the  first-mentioned 
indictment,  the  most  sati>f»ctory  proof 
was  given  by  the  owner  of  the  coat,  lhat 
it  ii«s  stolen  ;  and,  by  Jacob  Warner,  one 
of  the  police  otlicers,  that  it  was  found  in 
possession  of  the  prisoner,  at  the  house  of 
Mary  Smith,  who  was,  at  the  time  of  the 
trial,  in  custody,  on  a  charge  for  felony ,  or 
for  a  ittisdemeanor.  He  stated  to  the  oth- 
cer,  that  he  gave  ;J13  for  the  coat,  and 
intimated  that  he  bought  it  of  Bunjpo 

Hereupon  the  examination  of  llie  pri- 
soner in  the  police  was  read,  stating  that 
the  cr>:it  w  is  made  for  him  at  Lynn,  and 
cost  him  ^30. 

After  the  introduction  of  this  testimo- 
ny, the  public  prosecutor  called  on  Mary 
Smith  as  a  witness  ;  when  she  was  brought 
out  of  the  cage,  and  on  being  sworn,  sta- 
ted that  the  prisoner  staid  at  her  house, 
and  that  Buinpo  brought  the  coat  there 
when  the  prisoner  was  within,  who  took 
sJlO  out  of  his  trunk,  and,  borrowing  of 
the  witness  ;J3,  paid  Bumpo  %\3.  It  fur- 
ther appeared  that  before  tiie  prisoner 
was  arrested,  he  had  declared  that  he 
gave  ^13  for  the  coat. 

After  the  arguments  of  the  counsel,  the 
fliayor  in  his  charge  to  the  jury,  after  ad- 
vening to  the  prominent  flicts  in  the  case, 
said,  that  had  the  public  prosecutor  suf- 
fered the  case  to  stand  on  the  testimony 
of  Mr.  Lorillard,  and  that  of  the  otficer 
who  arrested  the  prisoner,  there  could 
have  been  no  doubt  of  his  guilt  ;  for  the 
loss  of  the  goods  and  their  subsequent  po5- 
session  by  him,  was  the  ordinary  proof 
given  in  cases  of  this  description,  and  was 
sufficient  to  render  it  incumbent  on  him 
<o  account  satisfactorily  for  such  pos- 


I  session.  The  accdunt,  tod,  which  the 
!  prisoner  had  given  in  his  examination  in 
the  police,  and  also  to  the  officer,  con- 
!  cerning  the  possession  of  the  coat,  and 
!  the  price  paid,  was  utterly  inconsistent. 
I  The  case,  therefore,  at  that  stage,  stood, 
j  on  the  part  of  the  prosecution,  as  strong 
!  as  possible. 

But  here  the  public  prosecutor  has  in- 
troduced Mary  Smith  as  a  witness  ;  who, 
if  her  testimony  is  to  be  believed,  com- 
pletely exculpates   the  prisoner.  This 
witness,  according  to  the  established  rules 
I  of  evidence,  cannot  be  impeached  on  the 
I  part  of  the  prosecution;  for  a  party,  by 
I  calling  on  a  witness,  professedly  holds 
I  such  witness  forth  to  the  world  as  enti- 
tled to  full  credence  :  still  the  jury,  whose 
exclusive  province  it  is  to  determine  on 
the  credit  to  be  given  to  the  relation  of  a 
witness,  are  not,  therefore,  bound  to  be- 
lieve her  testimony. 

The  prisoner  was  acquitted  oq  this  in- 
dictment. 


On  the  traverse  of  the  other  indictment, 
it  was  proved  by  xMorse,  that  he  came 
with  a  wagon  from  his  place  of  residence, 
near  Boston,  to  this  city,  and  put  up  at 
the  B\]irs  Head  tavern,  in  the  Bowery, 
on  the  14th  of  September.  He  left  his 
trunk  in  the  wajjon,  which  was  put  into 
the  yard  ;  and  went  down  into  the  city. 
On  his  return,  the  trunk,  containing  his 
money  and  a  quantity  of  combs,  was  sto- 
len. He  heard  that  a  black  man  had 
been  seen  about  the  yard,  and  the  next 
morning,  in  company  with  Warner,  the 
police  olficer,  went  to  the  house  of  Mary 
Smith,  (24  Cross-street,)  where  the  pri- 
soner was  found  in  bed,  apparently  in- 
toxicated. The  house  was  searched,  but 
the  trunk  was  not  found. 

Mary  Smith  was  introduced  as  a  wit- 
ness for  the  prosecution,  who  stated  that 
the  trunk  was  brought  to  her  house  by 
Bumpo,  when  the  prisoner  was  absent ; 
and  it  appeared  from  her  statement,  that 
the  trunk  was  burned  up  by  Bunpo,  in  a 
room  in  her  house,  in  which  the  prisoner 
was  in  bed  intoxicated. 

After  the  introduction  of  this  testimo- 
ny, the  public  prosecutor  called  on 
Charles  N.  Burnet  as  a  witness,  who»  on 


« 
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being  sworn,  was  about  stating /acis  coii- 
trary  to  the  testimony  of  Alary  S/nith. 

Wilson  objected  to  the  evidence,  on 
the  ground  that  the  public  prosecutor 
could  not  impeach  his  own  witness. 

Van  VVyck,  contra. 

The  court  overruled  the  objection  ; 
and  the  mayor,  in  the  decision,  remarked, 
that  although  it  was  not  competent  for 
the  public  prosecutor  to  call  other  wit- 
nesses for  the  purpose  of  discrediting  his 
own  witness,  yet  he  might  introduce  tes- 
timony for  the  purpose  of  showing  the 
facts  to  be  contrary  to  those  sworn  to  on 
his  behalf ;  otherwise,  during  a  trial,  a 
party  who  had,  in  the  tirst  instance,  called 
on  a  witness  whom  he  reasonably  expect- 
ed would  establish  certain  tacts,  might  be 
taken  by  surprise,  and  defeated  of  a  just 
claim,  while  he  had  it  in  his  power,  if  per- 
mitted, by  the  introduction  of  other  wit- 
nesses, to  prove  clearly  that  the  facts 
were  different. 

The  amount  of  the  subsequent  testi- 
mony seemed  to  be,  thai  this  house  of 
Mary  Smith  was  a  nest  for  thieves  ;  but 
it  did  not  appear  that  the  prisoner  stole 
the  property  laid  in  this  indictment  or 
that  it  was  found  in  h'.s  possession. 

He  was  acquitted  by  the  jury. 


(hearsay  evidence.) 

GEORGE  KELLY'S  CASE. 

Van  Wyck,  Counsel  for  the  prosecution. 
Price  and  Wilson,  Counsel  for  the  pri- 
soner. 

^Vhere,  on  the  traverse  of  an  indictment  for  larce- 
ny, the  owner  of  tlie  goods  doth  not  appear,  tlie 
jirisoiier  wiii  bo  allowed  to  show  that,  imme- 
diately after  the  felony  was  alleged  to  liave  been 
comniitted,  the  owner  acquitted  hiai  from 
blame,  and  alleered  that  he  was  satisfied;  iiaving 
found  the  goods  about  his  own  person. 

The  prisoner,  «  hackney  coachman, 
was  indicted  for  grand  larceny,  in  stealing 
a  silver  watch  of  the  value  of  g;40,  the 
property  of  John  W'estcott,  on  the  26th 
of  September  last. 

The  owner  did  not  appear,  having,  be- 
fore the  trial,  sailed  for  England  ;  but 
Thomas   Corning,  Samuel  Moore,  and 
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John  Clark,  three  intelligent  lads,  all 
concurred  in  stating,  that,  being  at  the 
lower  end  of  the  Park  together,  they  saw 
the  prisoner,  while  helping  Westcott  to 
descend  from  the  coach,  who  was  then 
much  intoxicated,  pull  that  gentleman's 
watch  from  his  pocket  and  put  it  in  his 
own. 

The  prisoner  then  ascended  the  coach^ 
turned  it,  and  was  proceeding  up  Broad- 
way, when  Westcott,  having  missed  the 
watch,  called  on  the  prisoner,  and  told 
him  of  the  loss,  who  then  said  that  he 
must  have  left  it  with  the  woman  at  the 
place  where  he  had  been.  W^estcott 
then  engaged  the  coachman  to  carry  him 
back,  and  they  shortly  afterwards  re- 
turned, when  the  owner  had  his  watch. 

The  counsel  for  the  prisoner  offered 
to  prove  that  Westcott,  when  he  return- 
ed, declared  that  he  was  well  satisfied  ; 
tor  th;it  on  the  way  he  found  the  watch 
in  his  waistcont  pocket,  and,  thereupon^ 
stopped  the  driver,  and  directed  him  to 
turn  about. 

Van  W^yck  objected  to  the  testimony 
offered  ;  inasmuch  as  Westcott  was  ab- 
sent ;  and  his  declarations  were  but  hear- 
say testimony,  which  is  ever  inadmissi- 
ble. 

Price  and  Wilson,  contra. 

The  mayor  decided,  that  the  prisoner 
was  entitled  to  the  benefit  of  the  decla™ 
rations  of  Westcott,  made  at  the  time,  as 
part  of  the  res  gesta. 

Two  witnesses,  on  behalf  of  the  pri- 
soner, then  swore  to  the  declarations  of 
Westcott,  as  above  stated  ;  and  one  of 
them  also  testified,  that  he  was  present 
at  the  time  spoken  of  by  the  boys,  and 
was  certain  that  the  prisoner  did  not  pull 
the  watch  from  Westcott's  pocket ;  but 
that  after  V/estcott  had  descended  from  the 
coach,  the  prisoner  pulled  out  his  own 
watch  to  see  the  time  of  day  :  but  the 
boys,  on  being  again  called,  were  posi- 
tive that  they  saw  the  prisoner  pick 
Westcotfs  pocket  of  the  watch,  as  before 
I  related. 

j  The  cause  having  been  left  to  the  jury, 
after  the  arguments  of  the  counsel  and 
the  charge  of  the  court,  he  was  found 
guilty,  and  on  the  last  day  of  the  term 
was  sentenced  to  the  Penitentiary  two 
years. 
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(cuN'SlRL'criVC  FELONV.) 

JOHN  O'TERRE'S  CASE. 

t^AN  WvcK,  Counsel  for  the  proscrvtion. 
Wilson,  Counsel  for  the  prisoner. 

IVhere  a  man,  nt  tjie  tinic  br  obtains  poods  at  a 
storfi,  alleges  that  it  one  ot  llic  two  boys  who 
sold  him  the  p)ods  will  go  u  ilh  hitn  to  a  cr-rtain 
place  he  would  pay  for  the  property  ;  find  on 
the  Avay  reprej-f'nts  that  they  were,  pnn  hn'^cd 
lor  a  rich  lady,  wlio  woidd  pay,  ikic. — shoiiid  he 
go  oil'  with  the  property  and  convert  it  to  ids 
own  use,  he  is  liable  to  a  ccmviction  lor  a  Irlony. 
should  the  jury  Ijelieve  tluii,  at  the  time  Ik-  ac- 
quired possession,  he  intnyitd  wrongfully  to  ile- 
prive  the  owner  of  his  goods. 

In  such  case,  the  prisoner  woidd  not  be  liable  to 
an  indictment  for  obtainiuf^  ;joods  ])y  fahe  pre- 
tences; the  f;''se  representation  not  having  in- 
duced a  delivery  of  the  goods. 

The  prisoner,  a  Frenchman,  was  in- 
flicted ior  petit  larceny  in  stealing  two 
silk  handkerchiefs  and  other  arlirles,  of 
the  value  of  ^10,  .the  property  of  Wil- 
liam Lane,  on  the         of  Au2;«i«t  last. 

Henry  Lane,  a  lad  ahout  thirteen  years 
of  age,  in  a  clear,  distinct  and  audible  man- 
ner, and  with  a  propriety  of  ex[)ression 
we  have  scarcely,  if  ever,  heard  e(juallcd, 
stated,  that  the  prisoner  came  to  the 
store  when  the  witness  and  another  hoy 
were  there,  and  inquired  for  ladies'  silk 
handkerchiefs.  A  numoer  was  shown 
him,  when  he  took  up  two,  and,  without 
examination,  laid  them  together,  and  pur- 
sued the  same  course,  with  rega.rd  to  the 
Other  articles  shown  him,  until  lie  had  call 
ed  for  goods  to  the  amount  of  j*^10.  He  then 
said  that  if  one  of  the  boys  would  go  with 
him,  he  would  pay  the  amount.  The  wit- 
ness sent  for  his  lather,  who  sent  the  two 
boys  with  the  prisoner  ;  and  on  the  way 
he  told  them  that  he  had  purchased  the 
goods  for  a  rich  lady,  then  hoarding  at 
the  City-Hotel,  where,  on  their  arrival, 
he  told  one  of  the  boys  to  wait  at  the 
door.  He  went  up  stairs,  under  pre- 
tence of  seeing  the  noman,  returned 
again,  and  then  went  off  without  having 
paid  for  the  goods.  Some  time  afterwards, 
he  was  found  by  the  witness  and  his  fa- 
ther at  the  Theatre  Hotel,  and  from 
thence  was  taken  to  the  police. 

After  the  production  of  this  testimony, 
Wilson  contended  to  the  court  that  this 
was  not  a  case  of  felony  ;  for  the  goods 


came  into  the  poRses.><ion  of  the  prisoner 
Ijy  the  delivery  of  the  owner,  in  conse- 
quence of  the  fdse  representations  made 
to  him.  The  indictment,  therefore, should 
have  been  for  obtaining  goods  by  false 
pretences. 

Van  Wyck  was  stopped  by  the  court ; 
and  the  mayor,  in  the  decision,  remarked, 
that  this  was  exactly  the  case  of  a  con- 
structive felony  ;  provided  the  jury  should 
believe,  from  tlie  cirrnmstarKM^s,  that,  at 
the  time  the  prisoner  obtained  the  goods, 
he  harboured  an  intent  to  convert  them 
to  his  own  use  without  paying  the  owner. 

In  this  case,  an  indi'^tment  for  obtain, 
ing  goods  by  false  f)retence8  could  not 
have  been  maintained  ;  for  the  prisoner 
acquired  possession  of  the  goods  on  his 
ovu  credit.  Had  he  represented  in  the 
store,  that  a  rich  lady  «t  the  City-Hotel 
had  sent  him  for  the  goods,  and,  on  the 
faith  of  that  representation,  the  lad  had 
delivered  them,  the  prisoner  would  have 
been  lial)le  to  a  prosecution  for  a  misde- 
meanor ;  but  it  does  not  from  thence  fol- 
low tiiat  he  would  not  have  been  also 
liable  to  a  prosecution  for  a  larceny.  But 
It  appears  that,  in  this  case,  the  represen- 
tation concerning  the  lady  was  made,  in- 
cidentally, after  the  prisoner  had  obtained 
the  goods  and  lefl  the  store. 

He  was  immediately  convicted,  and 
sentenced  to  the  penitentiary  six  months. 


(cONSTllUCTIVt  I-LLONY.) 

TOBL\S  M'CLURE'S  CASE, 

Van  Wyck,  Counsel  for  the,  prosecution. 
Dr.  Gkaha.m,  Counsel  for  the  prisoner. 

A  lad  taken  on  trial,  while  in  the  employ  of  the 
pi'incipal,  was  sent  by  him  to  carry  goods  to  a 
particular  place  ;  but  the  lad  took  them  to  auc- 
tion and  had  them  sold,  intending:  to  convert 
the  avail's  to  his  own  n-e — it  was  held,  that  this 
was  a  constructive  theft. 

A  special  verdict  was  found  by  the  jury 
on  the  following  facts  :  the  prisoner,  a  lad 
taken  on  trial  by  James  Munell,  while  in 
his  employ,  was  sent  by  him  from  his  lea- 
ther manufactory,  in  Ferry-street,  to  car- 
ry twelve  dozen  lambskins  to  a  person  to 
whom  he  had  engaged  to  deliver  them  id 
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Newark,  in  New- Jersey.  The  prisoner 
took  the  skins  from  the  manufactory  in  a 
wheelbarrow  ;  hut,  instead  of  following 
the  directions  of  his  master,  carried  them 
to  auction,  had  them  sold,  and  made  an 
appointment  with  the  auctioneer  to  call 
at  a  subsequent  day  to  receive  the  money. 
The  master  having  ascertained  that  the 
skins  had  not  been  delivered,  and  thM 
they  had  been  sold  at  auction,  came,  in 
consequence  of  a  previous  arrangement 
'  with  the  auctioneer,  at  the  time  the  pri- 
soner called  for  his  money,  and  detected 
him. 

On  the  production  of  this  testimony, 
the  prisoner  being  on  trial  for  grand 
larceny,  Dr.  Graham  contended  for  an 
acquittal  of  the  prisoner,  on  the  ground, 
that  this  was  but  a  breach  of  trust. 

Van  W3-ck,  contra. 

The  mayor  said  that,  although  he  was 
not  positive,  yet,  he  was  inclined  to  think 
that  this  was  a  constructive  felony,  provi- 
ded the  jury  should  believe  from  the 
circumstances  that,  at  the  time  the  pri- 
soner received  the  skins,  he  intended  to 
dispose  of  them  at  auction  for  his  own  be- 
nefit. But,  as  there  was  some  doubt,  the 
jury  might  lind  a  special  verdict. 

After  the  verdict.  Dr.  Graham  pro- 
duced to  the  court  an  authority  (2  East's 
C.  L.  p.  566.)  showing  that  he  was  mis- 
taken in  the  law.  He,  therefore,  gave 
up  the  ground  assumed. 

Judgment  against  the  prisoner  on  the 
verdict,  lie  was  sentenced  to  the  State 
Prison  three  years. 


repair  ;  and  she  then  got  it  for  the  pri- 
soner, who  carried  it  ofl"  and  converted  it 
to  his  own  use. 

Bogardus  said,  that  the  only  question 
in  this  case  was,  whetlier  this  was  a  false 
pretence  within  the  act :  he  should  insist 
that  it  was  but  a  mere  naked  lie.    'i  he 
counsel  adverted  to  the  case  of  Cromwell 
j  and  Field  in  this  court,  (Ante,  page  34,) 
and  suggested  the  propriety,  at  least,  of 
•  a  special  verdict,  to  have  the  question  ar^ 
!  gued  before  the  court, 
j     The  mayor,  in  the  decision  of  the  courts 
i  observed,  that  the  jury  were  never  ad» 
j  vised  to  tind  a  special  verdict,  except 
I  where  there  was  a  doifbt  concerning  the 
i  law.    But  in  this  case  there  is  not  the 
least  doubt,  but  that  the  offence  of  the 
pri'soner  comes  within  the   statute,  ac- 
cording to  the  principle  upon  which  all 
the  decisions,  in  similar  cases,  are  found- 
ed.   This  was  a  false  representation  re- 
lative  to  an  existing  fact — a  pretence 
against  which  ordinary  prudence  could 
not  guard.    Should  the  jury,  therefore, 
believe,  that  by  means  of  this  preteiicc  the 
gun  was  obtained  from  the  woman,  the 
prisoner  ought  to  be  convicted. 

He  was  immediately  found  guilty. 


(fraud.) 
ELI  B.  MOTT'S  CASE. 
Van  Wyck,  Counsel  for  the  prosecution, 
Bogardus,  Counsel  for  the  prisoner. 

To  obtain  a  gun  from  the  wife,  in  the  absence  of 
her  husband,  by  falsely  i-epresentina;  to  her,  that 
he  had  authorised  its  delivery  for  the  purpose  of 
repairing  it,  is  a  misdeiueanor  within  the  statute 
against  obtaining  goods  by  false  pretences. 

On  the  traverse  of  an  indictment  against 
the  prisoner,  for  obtaining  a  gun  belong- 
ing to  Arthur  W'Dermott,  of  Catharine, 
his  wife,  by  false  pretences,  it  appeared, 
that,  in  his  absence,  the  prisoner  came  to 
her  at  the  house,  and  falsely  represented 
that  her  husband  sent  him  for  the  gun,  to 


In  the  Court  of  Chancery  holden  in  and 
for  the  state  of  New- York, 

EEFORE 

The  Honourable 

JAMES  KENT,  Chancellor  of  the  said 
state. 

■•El  n}(onii!i  pars  7nagna  fui.'' 

(spl:cific  performan-cf — set-off.) 

ABRAHAM  WINANi^ 
vs. 

JOHN  LA  GRANGE. 

E.  Williams,  Co?i?t5e/  /o?'  tJie  complainani. 
T.  Sfdgwick,  Counsel  for  the  defendant. 

In  tiie  Supreme  Court  of  Judicature  oi' 
the  stvite  of  New-York, 

BEFORE 

The  Honourable 

SMITH  THOMPSON,  Chief  Justice^ 

AMBROSE  SPENCER,  ^ 

WILLIAM  W.  VAN  NESS,  | 

JOSEPH  C.  YATES,  and  i  "  ^^s.kc,, 

JO:SAS  PLATT,  j 


J  Jfi:  NEVV-YOKK 


(costs  on  setting  ASIDK  rilOCKKDINOS  ON 
A  J3A1L  BOND  HlKI.OULAll  DKKAM.T. 

ABRAHAM  WINAXS, 

jVIs 

MARY  VAN  NAME, 
Kxcrufrix  4*'".  of 
MOSES  VAN  NAME,  deceased, 

llie  same  Dcfcndinif, 
Aih. 

CALEB  IJALSEV. 

Collier,  Attorney  and  Counsel  for  the 
plainti/f's. 

JloGEUs,  Attorncfand  Counsel  for  the  de- 
fendant in  the  firsts  and 
^Vateuman  in  the  second  entitled  i>iiit. 

Eiilninj;  into  pofssc^siori  iiiuI.t  h  psirol  aj^roemcnt 
lo  foint'v,  coiitiimiii^j  in  pos^rssion,  making 
improvriiinnts,  and  |)ayiii<;  moiirys  tou  anls  tlie 
laiul  to  Iho  owniT,  w  lio,  iimnediufply  prececKjig 
tlu?  time  tin-  coinplainatit  »Mitered  iiHo  |)o».sj's- 
sion,  pioctireil  tlio  liuid  to  he  run  out  by  a  Mir- 
veyor,  are  ads  of  part  performance,  which,  in 
equity,  will  take  tlie  case  out  of  the  statute. 

■\Vh(M»'  in  such  ca«e  the  pmchMse  money,  in  1S07, 
ainuiintcd  to  ,s;i(iOC»,  and  llie  eompiainant.  in 
180H,  advanced  more  tluui  toward'*  the 

land,  and,  ahoiit  the  same  period,  tiie  d"fendant, 
without  the  know  ledge  of  the  eomplainant,  pur- 
chased a  sealed  note  against  him  anifjiniliuj,^  to 
J5?3o(>  for  half  that  sum,  the  ciiancellor  did  not 
permit  that  note,  and  an  unliipiidated  account, 
to  be  set  off  aijaiiist  money?  ~o  advanced  for  the 
latid,  but  Ictl  the  defendant  tjuoaU  his  detnands 
to  pursue  his  legal  remedy 

It  is  inconsistent  in  ?n  answer  to  a  bill  siiggesfitig 
that  the  complainant  advanced  moneys  toicnnh 
ihc  iand,  amounting  to  ,'^1.3(H).  to  allege  thai  tiie 
complainant  being  in  embarrassed  circumstan- 
ces, lie,  the  defentlant.  (being  a  man  of  proper- 
ty,) borrowed  those  moneys  of  him  from  lime 
to  time,  and  in  other  part  -  of  tlio  answer  that 
these  moneys  were  intended  to"be  set  ott' against 
his  a(,count.  including  the  note,  when,  by  his 
own  showing,  tliere  woidd.  in  case  of  such  ii- 
quidafion,.  remain  due  to  the  complainant  i'/tX) 

'Though  the  complainant  had  even  agreed  to  re- 
ceive a  deed,  and  execute  a  bond  ami  mortgage 
to  the  defendant  on  the  balance  of  an  account 
drawn  and  stated  by  hiin,  wherein  the  sealed 
note  is  included,  aiid  he  agreed  to  execute  the 
deed  at  a  stated  period,  yet,  if  he  do  not  execute 
such  dee(i,  and  it  appear  ti)at  an  undue  advan- 
tage was  taken  by  him  of  the  co>rplainant's 
situation,  he  is  absolved  from  Ins  aireeinent. 

Tliongh  the  costs  are  to  be  paid  by  t!)e  defendants 
imfayifcr,  where  proceedings  are  set  aside  on 
the  bail  bond  on  the  usual  terms,  yet  a  default 
entered  in  the  original  suit,  on  the  same  dai/  the 
order  of  the  court,  setting  aside  such  proceed- 
ings, is  entered,  ^vas  held  irregular. 

It  sccm^  that  a  party,  on  whom  the  terms  of  pay- 
ing costs  instanfer  are  imposed  by  an  order  of 


the  courl,  i«  entill«ul|to  at  leuat  lueii!t^'four 
hours.  I 
\\  lu  re  the  attorney  for  the  |)hiieitifr,  immediatfly 
after  the  court  had  set  asid»'  jtroceedinj^s  on  the 
linil  bond,  on  the  payment  <t{  costs,  etiterrd  a 
detafili  in  the  original  ^uit,and  subseqijontly  re- 
c«  i\«;d  the  costs  of  such  proceedingn  of  the  de- 
fendant, to  whom  the  entry  of  tin;  def.udt  whs 
unknown*  it  was  hehl  that  the  reception  of  the 
costs  was  u  waiver  of  the  delault. 

In  condiictini;  tlii*^  ptiblic.itioii,  tlie  j>nin' 
ful  iUiiy  IiJis  dcvolvt'd  on  us,  as  well  to 
trace  the  devious  "windintrn  of  frauds  «is  to 
exhibit  crime  in  its  glarint;  deformity. 
For  the  latter  we  have  i^eriernlly  wit- 
nessed an  ndeipiate  desjree  ol' pui)ishriicnt 
annexed  ;  but  not  ^o  in  all  instances  for 
the  fornur  Bnt  where  a  case  of  this 
dcscriplion  can  be  selected,  in  which 
fr.iiid  and  avarice — unnatural  furling  and 
deliberate  cruelty  united,  at  every  step 
meet  with  disgrace,  discomfiture,  and  de- 
feat, the  ingenuous  mind  surveys  the  in- 
teresting spectacle  with  complacency, 
an<l  even  the  skeptic  is  indticed  to  be- 
lieve that  there  is  a  God  who  .sways  and 
directs  the  aflairs  of  men  with  unerring 
rectitude, 

Jolin  La  Grange,  a  man  now  in  the 
vigotir  of  manhood,  jjrevions  to  the  year 
1C07,  removed  from  Elizabethtovvn,  in 
New-Jersey,  to  the  town  of  Union,  in 
the  county  of  Broome,  and  purchased  a 
considerable  tract  of  land  on  the  Susque- 
hanna River.  lie  invited  Abraliam  Wi- 
nans,  his  brother-in-law,  then  u})wards  of 
sixty  years  of  age,  to  remove  to  Broome, 
who  disposed  of  a  valuable  place  in  Eliza- 
bethtown,  and  removed  near  La  Grange, 
in  Union.  Winans  puixhased  a  valuable 
farm  on  the  Susquehanna ;  and  one  Wil- 
liam Drake  having  come  from  New-Jer- 
sey to  Union,  to  purchase  a  place,  La 
Grange,  then  the  professed  friend  and  adr 
viser  of  Winans,  who  placed  implicit  con- 
fidence in  him,  induced  him  to  sell  his 
farm  to  Drake,  and  purchase  90  acres  of 
himself,  a  part  of  the  same  tract  of  which 
La  Grange  was  in  possession.  He  agreed 
verbally  with  Wiuans  that  he  would  sell 
the  land  to  him  at  an  acre  :  that  he 
woubl  take  a  bond  and  mortgage ,  payable 
in  instahnents,  to  suit  the  convenience  of 
Winans,  who  might  enter  into  immediate 
possession. 

In  May,  1807,  La  Grange  procured  a 
surveyor,  run  out  the  land  to  Winans, 
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and.  according  to  an  estimate  made,  the 
purchase  money  amounted  to  §1620.  At 
this  time  he  went  into  possession,  planted 
j  an  orchard,  and  made  other  improvements, 
j"      He  continued  in  possession  ;  and,  jn-e- 
r  Tious  to  the  IGth  of  August,  1308,  paid 
and  advanced  towards  the  land  more  than 
[  $250.    On  that  day  he  received  a  bond 
[I  and  mortgage  from  Drake  for  §  1 1 67,  and 
l!  on  the  earnest  solicitation  of  La  Grange, 
\  assigned  and  traiisferred  these  instru- 
|l  ments  to  him,  and  he  afterwards  received 
•  their  avails.    These  several  payments 
were  expressly  alleged  in  the  bill  in  chan- 
cery to  have  been  advanced  towards  the 
'  land  ;  but  it  appeared  that  for  the  sums  ad- 
vanced previous  t(3  the  16th  of  August,  La 
Grange,  a  man  expert  in  business,  had 
merely  given  Winans  a  loose  memorandum 
ill  zi^riting,  and  with  regard  to  the  <J1167, 
on  the  day  the  bond  and  mortgage  were 
transferred,  La  Grange  engaged  an  attor- 
ney to  draw  a  covenant  to  Winans,  where- 
by La  Grange  agreed  to  re-assign  the 
bond  and  mortgage  in  a  limited  time,  or 
account  with  Winans  for  the  money.  But 
it  clearly  appeared  from  the  depositions 
of  Drake  and  his  wife,  that  La  Grange 
h;id  frequently  told  tliem  that  the  money 
they  paid  towards  their  land,  was  to  go  to- 
V,  irds  that  of  Winans. 

'>Vith  regard  to  the  speciiic  object  for 
V  Inch  this  money  was  advanced,  and  the 
bond  and  mortgage  assigned.  La  Grange, 
in  one  part  of  his  answer,  swore  that  it 
was  borrowed  money,  and  that  Winans  let 
him  have  the  bond  and  mortgage  to  carry 
to  New-York,  where  he  was  to  purchase 
'  land,  that  he  might  therebj^  be  enabled 
to  represent  himself  a  man  of  property. 
In  a  previous  part  of  the  answer,  how- 
ever, he*  alleged  that  W^inans,  about  the 
I  time  he  lent  this  money  and  assigned 
I  the  bond  and  mortgage,  was  in  embar- 
rassed circumstances,  and  unable  to  pay 
'  his  debts  I 

I       In  February,  1806,  before  the  removal 
'   of  Winans  from  New-.Terse}',  he  became 
indebted  to  Caleb  Halsej^  a  respectable 
I  gentleman  of  Elizabethtown,  and  a  bro- 
}   ther-in-law  of  AVinaps,  in  the  sum  of 
!    $312,  for  which  he  gave  his  sealed  note', 
and  he  also  became  indebted  to  Moses 
Van  Name,  of  Staten  Island,  another  bro- 

I ther-in-law,  in  the  sum  of  £50.  for  which 
9  promissory  note  was  given. 
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About  the  time  La  Grange  made  the 
parol  agreement  to  convey  90  acres,  as 
before  stated,  he  went  down  to  New-Jer- 
sey, and  represented  to  Halsey  that  Wi- 
nans w&s  much  embarrassed  ;  but  that 
he,  L.  G.,  thought  he  might  get  a  part  of 
the  money  of  hi/n,  due  on  tlie  sealed  note. 
By  reason  of  such  representations,  Halsey 
assigned  this  instrument  to  La  Grange, 
and  received  his  promissory  note  for  170, 
which  was  not  paid  to  Halsey  until  the 
summer  of  1814,  when  it  was  collected 
by  execution. 

After  the  payment  of  these  several 
sums  of  money,  and  the  assignment  of  the 
bond  and  mortgage  to  La  Grange,  he  fre- 
quently promised  Winans  a  deed  for  the 
90  acres  ;   but  in  the  month  of  April, 
1811,  Winans  was  invited  by  La  Grange 
to  his  house,  where  he  exhibited  an  ac- 
count, stated  by  himself,  between  them, 
!  in  which  he  charged  compound  interest  on 
\  the  ^1620  as  and  for  rent,  and  also  in- 
I  eluded  the  sealed  note  and  interest  with 
I  a  book  account :  and,  crediting  W^inans 
j  for  the  moneys  he  had  advanced,  including 
j  the  bond  and  mortgage,  there  appeared 
to  be  a  balance  due  him  of  about  ;^700. 

La  Grange  for  this  balance,  as  he  states 
in  his  answer,  olfered  Winans  anotber 
piece  of  land,  which  he  alleges  to  be 
I  worth  §1000,  but  which,  in  truth,  was  a 
i  piece  of  wild  land  in  a  remote  place, 
I  Winans  objected  to  the  injustice  of  the 
!  statement  and  of  the  ofter,  and  insisted  on 
I  the  deed  for  the  90  acres.  Considering 
;  himself,  however,  in  the  power  of  La 
Grange,  he  at  length  agreed  to  receive 
a  deed  and  give  a  bond  and  mortgage  for 
the  balance,  stated  as  aforesaid  by  La 
Grange,  being  about  ^900.    The  deed, 
bond,  and  mortgage  were  about  this  time 
drawn  by  L.  G.  and  were  to  be  executed 
j  at  a  given  day  :  but  La  Grange  never 
I  executed  the  deed,  because  (as  he  al- 
!  leged  in  his  answer)    Winans  did  not 
;  come  at  the  time  I 

j  From  that  time  until  the  month  of  Au- 
Igust,  1813,  La  Grange  repeatedly  pro- 
I  mised  a  deed,  and  sometimes  refused  when 
;  earnestly  solicited  by  \Viuans  to  perform 
I  the  contract  ;  and  on  that  day  sent  for 
'him,  and,  in  presence  of  two  neighbours, 
j  exhibited  another  conscie-ations  statement, 
;  wherein  the  balance  made  to  be  due  to 
!  Winans  had  dwindled  down  to  §460  :  but- 
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nevertheless,  La  Gran;;e  made  Iiim  the 
magnanimous  offer  of  rernMiiiini;  on  the 
place  one  year  Ioniser,  and,  at  that  time, 
payiiii?  him  0^.000  on  t^iiittins;  possession  ; 
whereas  the  improvements  wero  worth 
nearly  that  money. 

In  Septemher,  1813,  Winans  having 
consulted  counsel,  a2;ain  requested  a  deed, 
and  shortly  allerwanls  La  Grancje  offered 
him  one  and  demanded  his  money,  hut  not 
any  specilic  amount.  He  afterwards  call- 
ed on  Wi!)ans,  while  at  work  in  the  field, 
and  offered  a  deed,  and  a^ain  dematuled 
hisinnncij,  wiiich  not  receiving;,  he  count- 
ed out  ahout  ^(jOO  in  Orange  county  bills, 
whicli  he  also  tendered. 

About  the  middle  oC  October  followine^, 
La  Grange  gave  VV^ijians  a  written  notice 
to  quit  possession,  threatening  an  eject- 
ment :  and,  the  balance  due  to  La  Grange 
for  the  land  having  been  ascertained,  Wi- 
nans  called  at  his  house  three  several 
days  in  succession  with  100,  in  specie, 
to  tender  him.  La  Grange  was  at  home, 
at  least  on  one  of  these  days,  but  avoided 
the  complainant. 

During  the  same  n-.onth  a  bill  in  chan- 
cery was  tiled  by  Winans  against  Li 
Grange  for  a  specific  performance  of  his 
contr  ict  to  convey,  and  an  injunction  to 
j)revent  the  threatened  ejectoient  was 
prayed  for  in  the  bill,  and  granted. 

The  answer  was  tiled  in  the  winter  of 
1813,  and  the  amount  of  the  defence  at- 
tempted was,  that  although  a  parol  con- 
tract was  made  to  sell  the  land  to  Winans, 
yet,  he  being  unable  to  perform,  it  was 
afterwards  varied  in  its  terms  and  finally 
abandoned  by  him  :  and  that  if  any  con- 
tract existed,  by  which  La  Grange  wa« 
bound  to  convey,  it  was  on  the  express 
terms,  agreed  to  by  Winans,  that  the  sealed 
note  and  book  account  should  be  set  (ff 
against  the  moneys  Winans  had  advanced. 
To  establish  this  seemed  to  be  the  prin- 
cipal object  of  the  defence,  and  was  the 
hinge  on  which  the  v/hole  cause  turned. 
For  it  is  obvious,  that  to  have  rested  the 
defence  on  the  ground  that  the  moneys 
advanced  by  Winans  rcere  not  paid  to- 
■tearc?5  the  land,  was  absurd  ;  inasmuch  as 
when  the  bond  and  mortgage  of  Drake 
were  assigned,  according  to  the  proceed- 
ings on  the  face  of  the  bill  and  answer,  ' 
there  was  a  balance  due  Winans  of  more  ] 
than  ^700  ;  and  that  the  instrament  given  < 


by  La  Grange  to  Winans  en  the  a<^«<igD. 
ment  of  the  bond  and  mortgage  was  frau- 
dulent was  as  clear  ;  for,  if  it  was  intend- 
ed to  re-assign  this  security,  why  did  La 
Grange  receive  its  avails  ? 

The  commission  to  examine  witnesses 
was  executed  in  Broome,  in  the  winter 
of  1814  and  15,  and  the  rule  for  publi- 
cation  passed  the  May  following.  The 
depositions  on  both  sides  were  numerous, 
and  some  of  them  lengthy.    Those  on 
behalf  of  the  complainant,  j)resented  a 
mass  of  facts  which  conclusively  esta- 
blished the  material  allegations  in  the 
bill.     How  the  answer  was  supported, 
will- appear  from  the  decree  hereafter 
mentioned.    There  %vTls,  however,  one 
curious  allegation  and  exhibit  in  the  an- 
swer, which  deserve  notice:  La  Grange 
alleged,  thfit  in  consequence  of  the  abati' 
donmcnt  of  the  contract,  he  purchased  180 
acres  adjoining  the  *J0  acres  ;  and  to  his 
,  answer  there  was  annexed  a  large  map, 
painted  red  and  yellow,  showing  that  the 
tract  of  land,  including  the  90  acres,  was 
in  the  shape  of  a  parallelogram,  or  oblong 
S(juare.  And,  what  appeared  to  be  of  more 
importance  was,  that  he  had  mortgaged  the- 
zvhole  parallelogram  to  the  trustees  of  Co- 
himbia  College,  the  same  day  Winans  trans- 
ferred to  him  Drake''s  bond  and  mortgage. 
The  case  having  been  submitted  to  the 
chancellor  on  the  proofs,  in  the  month  of 
December,  1817,  he  made  an  interlocuto- 
ry order,  in  substance,  that  it  be  referred 
to  a  master  to  ascertain  the  balance  due 
from  Winans  to  La  Grange  upon  the  con- 
tract— directing  the  amount  of  Drake's 
bond  and  mortgage  to  be  credited  to  Wi- 
nans, and  allowing  to  him  several  other 
payments  denied  in  the  answer,  as  having 
been  received  towards  the  land,  but  es- 
tablished by  proof. 

In  the  month  of  iMarch,  1018,  the  mas- 
ter reported  the  balance  to  be  due  on  the 
13th  of  October,  1813,  golO,  and,  upon 
filing  the  report  the  chancellor  decreed, 
that  on  Winans  paying  or  tendering,  on 
or  before  the  first  of  May  then  next,  the 
amount  of  the  master's  report,  with  mte- 
rest,  La  Grange  should  convey  the  premi- 
ses, mentioned  in  the  bill  of  complaint,  to 
Winans  in  fee  ;  and  that  the  deed  should 
contain  a  covenant  of  warranty,  particu- 
larly against  the  mortgage  to  the  trustees 
of  Columbia  College  ;  and  that  if  the  counr 
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sel  for  the  parties  could  not  agree,  a  mas- 
ter should  settle  the  form  of  the  deed, 

Winans  procured  the  money,  and  paid 
La  Grange  the  amount,  and  a  deed  was 
drawn  and  tendered  him  to  be  executed, 
which  he  refused  to  execute — and  his 
counsel  objected  that  the  decree  did 
not  order  his  wife  to  execute  it  as  a 
party.  In  August  last,  the  form  of  the 
deed  was  settled,  and  again  tendered 
for  execution  : — again  La  Grange  refused  ; 
and  in  September,  the  chancellor  made 
an  order  that  La  Grange  execute  that 
deed  by  the  last  Friday  in  September,  or 
show  cause  why  an  attachment  should  not 
issue  against  him.  On  showing  cause,  La 
Grange  prayed  for  time  until  the  first  of 
November  then  next  ensuing,  on  the 
ground,  as  alleged  in  a  number  of  affida- 
vits, that  a  default  having  been  entered 
in  the  suit  on  the  sealed  note,  hereafter 
to  be  noticed,  he  expected  to  have  judg- 
ment perfected  thereon  in  the  October 
term,  and  that  if  a  deed  was  executed  un- 
til after  that  judgment,  the  land  ivould  he 
conveyed  azi-ay  and  he  za^ould  lose  his  debt. 
This  application  was  granted,  and  he  was 
required  peremptorily  to  execute  a  deed 
on  the  first  of  November,  or  that  an  at- 
tachment issue  without  further  notice  or 
application  to  the  court  of  chancery. 


In  the  first  entitled  cause  in  this  court, 
as  soon  as  La  Grange  had  understood  the 
determination  of  Winans  to  compel  him 
to  give  a  deed,  he  went  to  Staten  Island, 
and  procured  the  note  of  £50,  before 
mentioned,  of  his  sister,  the  widow  of 
Moses  Van  Name  ;  and  in  the  month  of 
October,  1813,  commenced  an  action  in 
this  court.  To  the  declaration  the  de- 
fendant {)leaded  the  general  issue,  and 
the  statute  of  limitations.  Though  at  issue, 
and  noticed  for  trial  at  the  Broome  cir 
cuit,  in  June,  1814,  it  was  not  brought 
on.  Whereupon,  in  August  term  follow- 
ing, a  motion  was  made  fo^^  judgment,  as 
in  case  of  nonsuit  for  not  proceeding  to 
trial,  and  the  motion  prevailed.  The 
judgment  was  perfected,  and  execution 
for  about  $50  issued  to  the  sheriff  of 
Richmond,  returnable  at  the  October 
term  following  ;  and  before  term  the  mo- 
ney was  paid.    During:  that  term  a  mo- 


tion was  made  on  behalf  of  the  plaintiff, 
to  set  aside  the  judgment,  which  being 
resisted,  the  court  granted  the  applica- 
tion on  the  payment  of  all  costs.  As  the 
judgment  had  been  collected,  as  disclosed 
in  the  affidavits  in  resistance,  the  de- 
fendant's counsel,  who  drafted  the  rule 
and  submitted  it  to  the  court,  understood 
that  the  judgment  and  costs  of  resistance 
were  intended,  and  entered  the  rule  to 
that  effect,  and  obtained  a  certified  copy, 
and  received  the  costs  of  resisting  the 
motion. 

At  the  next  term  a  motion  zums  intended 
to  vacate  the  rule  entered  the  preceding 
term,  on  the  ground  that  it  was  variant 
from  the  rule  intended  to  be  granted  ;  and 
that  the  attorney  for  the  defendant  refund 
a  part  of  the  money  collected  on  the  judg- 
ment, and  also  pay  the  costs  of  the  motion. 
It  happened  that  the  papers  in  support  of 
the  motion,  which  were  somenhnt  bidky^ 
were  served  on  a  person  different  from 
the  agent  of  the  defendant's  attorney  ; 
and,  as  the  rule  required  that  they  should 
be  served  on  the  agent,  the  court  dis- 
missed the  motion  with  costs.  In  the 
further  progress  of  these  collateral  pro- 
ceedings until  their  termination,  the  de- 
fendant was  not  behind  his  adversary,  at 
any  time,  on  the  score  of  costs. 

Finally,  the  cause  was  brought  to  trial 
at  the  Broome  circuit  in  June,  1815, 
when  the  plaintiff  was  nonsuited.  The 
defendant  afterwards  proposed  a  compro- 
mise, and  voluntarily  executed  to  the 
plaintiff  a  bond  for  ;J125,  the  sum  her 
husband  had  originally  agreed  to  take  of 
the  defendant  to  the  exclusion  of  interest. 


As  soon  as  La  Grange  had  understood 
the  decree  of  the  chancellor,  and  that  he 
had  excluded  the  sealed  note  and  account, 
he  commenced  two  actions  against  Wi- 
nans :  one  in  Broome  common  pleas  on 
the  account,  which  suit  was  afterwards  re- 
moved into  this  court,  and  the  other, 
above  entitled,  on  the  sealed  note. 

The  writ  was  returnable  last  May  term  ; 
and  special  bail  not  having  been  put  in, 
an  action  was  brought  on  tlie  bail  bond. 
Special  bail  was  perfected  ;  and  the  at- 
torney for  the  defendant,  on  the  27th 
day  of  July  last,  offered  the  opposite  at- 
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torney  the  cusis  ui'  {he  jn'oci-edin^s  on 
the  b;iil  bond  '\t  he  would  discontinue  ; 
!iut  ho  I'eftised  vnlcis  a  roirnovit  zcas  iriven. 

At  the  last  August  term,  a  motion  was 
m  ule  on  behalf  of  the  defendant,  to  set 
a^ide  those  proceedings,  on  the  payment 
of  costs,  up  to  the  27th  of  July  :  which  j 
motion,  being  resisted  by  the  plaintiffs  at-  j 
torney,  the  court  granted  it  on  the  terms 
contained  in  the  notice.  The  order  of 
the  court  was  entered  on  the  ]  :Uk  of  Au- 
gust ;  and,  on  the  same  day,  he  entered  a 
default  in  this  suit  for  want  of  a  jilea. 
He  returned  to  Broome,  and  informed  the 
attorney  for  the  d(!fei)dant,  residing  there, 
of  the  result  of  the  motion,  who  soofi  af- 
U)v  paid  him  the  costs  on  the  bail  bond, 
and  offered  him  a  plea,  which  he  refused 
to  accejit. 

During  the  |)resent  term  of  this  court, 
a  motion  was  made  by  'Mr.  Williams,  on 
behalf  of  the  defendant,  on  alVidavits  and 
documents  ilisclosing  the  above  fjcts,  in 
relation  to  this  cause,  to  set  a<^ide  the  de- 
fault with  all  subsequent  proceedings  for 
irregularity,  with  costs. 

This  motion  was  opposed  by  Mr.  Km- 
met,  counsel  for  the  plaintilT,  on  several 
affidavits  which  stated  the  great  solicitude 
of  the  pbiintilV  to  get  the  cause  to  trial 
the  last  J)roomc  circuit,  for  the  purpose 
of  perfecting  judgment  in  August  term  - 
tiie  purposed  delay  on  the  -.'art  of  the  de- 
fendant, and  the  fears  entertained  by  the 
assignee  of  the  note,  that  if  he  could  not 
retain  the  default,  the  debt  would  be  lost, 
as  Winans  when  he  obtained  the  deed 
would  convey  away  the  land. 

Williams  contended,  that  the  default 
was  irregular,  because  the  attorney  for 
the  plaintilf,  having  refused  to  accept  the 
costs  on  the  bail  bond,  unless  a  cognovit 
zi-as  given,  had  dispensed  with  the  for- 
mality of  the  tender  of  any  other  plea  by 
the  defendant,  and  put  it  out  of  his  power 
to  serve  an  issuable  plea,  until  he  had  as- 
certained, by  an  application  to  the  courtj 
whether  the  offer  of  the  costs' on  the  bail 
bond  was  properly  made.  By  granting 
the  order  at  the  last  term,  the  court 
sanctioned  the  practice  of  his  attorney, 
and  placed  the  parties  in  the  same  situa- 
tion they  stood  on  the  27th  of  July  pre- 
ceding. 

Though,  perhaps,  in  strict  practice, 
where  proceedings  are  set  aside  on  the 
•    ^ail  bond  on  the  usual  terms,  the  costs 


are  to  be  \)uu[insiantcr,  (Col.  Cases,  81. 
lUl.)  yet,  the  attorney  for  the  plaintifT, 
in  this  case,  haJ  no  right,  by  reason  of 
the  nonpayment  of  costs  on  the  bail  bond, 
to  enter  a  dtfault.  He  had  elected  to 
proceed  on  the  bail  bond  ;  and  on  this 
only  could  he,  regularly,  proceed  on  the 
failure  of  the  defendant  in  paying  the 
costs.  But  the  attorney  for  the  i>laintilf 
entered  the  default  on  the  very  day  the 
order  for  setting  aside  pioceedings  oa 
the  bail  bond  wds  entered,  contrary  to 
the  spirit  of  that  order  ;  and  his  recep- 
tion of  the  costs  afterwards,  was  a  tacit 
admission  of  the  continuance  of  the  pro- 
ceedings on  the  bail  bond,  and  a  waiver 
of  the  default. 

The  counsel  referred  the  court  to  the 
1st  Caines'  55,  and  to  the  7th  of  John. 
1  H),  to  show  tfiat  proceeding  in  a  bail 
bond  suit  is  a  waiver  of  the  original  suit. 
Emmet  said  that  by  the  alhdavits  read 
I  on  behalf  of  the  plaintilT,  the  court  would 
perceive  that  there  was  a  studied  design 
on  the  part  of  tlie  defendant  to  put  this 
cause  over  the  last  circuit,  and  for  that 
purpose  he  suffered  a  suit  to  be  com- 
menced on  the  bail  bond.    Besides,  it 
manifestly  appeared  by  one  of  the  affida- 
vits, that  unless  this  default  was  retained, 
the  jdaintlff's  debt  Zi-oidd  be  entirely  lust. 
The  counsel  earnestly  solicited  the  court 
to  look  at  the  equity  of  the  case,  and  in  the 
conclusion,  insisted  that  it  was  the  duty 
of  Mr.  Waterman,  previous  to  the  last 
term,  to  have  sent  to  his  agent  at  Albany, 
j  an  issuable  plea  for  immediate  service, 
I  and  the  costs  to  be  paid  instanter. 
I     By  the  Court :  We  think  this  default 
I  irregular.     When  proceedings  are  set 
!  aside  on  the  bail  bond  on  the  usual  terms, 
I  as  in  this  case,  according  to  the  settled 
I  practice,  the  costs  to  which  the  party  is 
i  subjected  to  whom  relief  is  aflofded,  are 
j  to  be  paid  instanter.    This,  in  legal  in- 
i  tendment,    means    within  twenly-four 
j  hours  ;  and  the  entry  of  this  default,  on 
J  the  same  day  in  which  the  rule  was  en- 
tered setting  aside  proceedings  on  the 
bail  bond,  was  irregular. 

There  is  another  ground  :'  it  appears 
that  the  attorney  for  the  plaintifT,  on  his 
return  from  Albany,  after  the  last  term, 
received  the  costs  on  the  bail  bond.  This 
we  consider  as  a  waiver  of  the  defiiult 
which  he  had  previously  entered. 
The  motion  is,  therefore,  granted- 
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AT  a  COURT  of  GEN  ERAL  SESSIONS 
of  the  Peace,  holden  in  and  for  the  City 
and  County  of  New-York,  at  the  City- 
Hall  of  the  said  City,  on  Monday^  the  2d 
day  of  JVoveutber,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
eighteen — 

PRESENT, 

The  Honourable 

CADVVALLADER  D.  COLDEN, 

Mayor  of  the  City  of  jXezc-York.  j 
REUBEN  MUNSON  and  ) 
GEORGE  B.  THORPE,  ^  ' 
PIERRE  C.  VAN  WYCK,  Dlst.  Att. 

John  W.  Wyman,  Clerk. 

GRAND  JURORS. 

WiLMAM  Lawrence,  Foreman. 
Edward  Lyde,        Sheffinton  Selby, 
John  Mason,  George  Arcularius, 

Isaac  Minard,        Gjrrit  B.  Abeel, 
John  B.  Miller,    John  Atkinson,  Jun. 
Charles  Osborne,  John  Bloodgood, 
Isaac  F.  Roe,         Goold  Hoyt, 
Samuel  Robbins,     T.  A.  Ronalds, 
David  Rogers,       William  Howell, 
Morris  Shipley,    Edmund  Smith, 
John  Suydam,        Tobias  V.  Mumford, 
John  N.  Luff,       C.  Mildeberger. 

(lottery    management  C  a  R  E  L  E  S  N  E  S  3  

fraud — libel — innuendo. 
CHARLES  N.  BALDAVIN'S  CASE. 

V'an  Wyck,  Jay,  and  Wells,  Counsel  for 

the  prosecution. 
Hoffman,  Ogden,  and  Fay,  Cuunscl  for 

the  defendant. 

The  office  of  an  innuendo  is  to  explain,  not  to  ex- 
tend or  enlarge  the  ol)viou5  meaning  and  iutei.: 
of  a  pubiicatioii  alleged  to  be  a  libel. 

Where  the  ^ram/ne?}  laid  in  an  indictment  for  a 
libel,  consisted  in  a  charge  of  swindling  agains! 
the  state  managers  of  a  particular  lottery  and  a 
sub-manager  acting  under  them,  but  the  obvious 
import  of  the  pu!>lication  was  a  general  charge 
of  fraud  in  lottery  management,  and  of  care- 
lesness  and  mismanagement  on  the  part  of  the 


state  managers,  it  w  as  held  that  tlie  innuendoes 
could  not  extend  the  meaning  of  the  publica- 
tion, touching  the  charge  of  fraud,  to  the  state 
managers. 

When  in  such  case  the  charge  of  carelesness,  by 
which  a  facility  to  fraud  was  atibrded  to  persons 
concerned  in  the  management  of  such  lottery, 
acting  b}'  p,ermission  of  the  state  managers,  ap- 
peared to  1)6  fully  estabii:-hed  on  the  part  of  the 
defendant,  and  a  variety  of  facts  and  circum- 
stances are  produced  on  his  behalf  for  the  pur- 
pose of  Siiowing  that  fraiKi  was  actually  com- 
mitted by  persons  concerned  in  the  management 
of  that  and  of  other  lotteries,  should  the  juiy 
believe  that  fraud  was  {^-actised  by  any  person 
in  any  manner  concerned  in  such  management, 
they  will  be  justified  in  acquitting  the  defend- 
ant ;  but  should  tlity  not  believe  Uiis,  still,  if  the 
facts  and  circumstances  produced  by  him  ap- 
pear sufncifut  to  excite  a  well-grounded  belief 
of  the  existence  of  fraud,  and  to  justify  the  sus- 
picions expressed  in  the  publication,  he  will  be 
entitled  to  an  acquittal. 

In  such  case  should  fraud  be  inferred  by  the  jury, 
its  develojiement  by  the  defendant  is  praisewor- 
thy, and  he  w  ill  be  presumed  to  have  made  the 
publication  ^\  ith  good  motives  and  for  justifia- 
ble ends  :  but  if  fraud  is  not  inferred,  still,  if  he 
was  not  actuated  by  malicious  or  mischievous 
motives,  he  cannot  be  convicted  of  a  libel. 

The  defendant  was  indicted  for  writing 
and  publishing  tvv'o  libels. 

The  indictment  alieji;ed  that  Samuel  L. 
Mitchiil,  John  M'Lean,  Isaac  Denniston, 
Moss  Kent,  and  Jeremiah  Johnson,  being 
the  managers  of  a  certain  lotterj  ,  author- 
ized by  law,  called  the  Medical  Science 
Lottery,  Fifth  Class,  and  that  John  H. 
Sickels,  a  sub-manager,  and  John  Tea 
Broeck,  being  employed  by  the  managers 
in  the  drawing  of  that  lottery,  the  defend- 
ant, on  the  lj)th  day  of  September,  1818, 
did  falsely,  midiciously,  and  wickedly 
print  and  })ublish  in  a  certain  newspaper, 
entitled  "  Republican  Chronicle  and  City 
Advertiser,"  concerning  the  said  mana- 
gers, sub-manager,  and  the  said  Ten 
Broeck,  a  libel  of  the  following  tenor: 
Lotteries  :  This  interesting  subject  has 
excited  an  extensive  and  deep  sensation 
in  this  community.  Vve  are  now  pre- 
p;ired  to  assure  the  publi^c  that  on  next 
Wednesday  our  paper  will  contain  a  plain 
>tatem.ont  of  facts  relating  to  our  late 
•;erious  charge,  that  shall  unfold  tq^  the 
public  a  scene  of  deep-iaid  viliany  in  lot- 
21 
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tery  management  (mpnnin:^  and  inlonding 
the  inaiKi^cnient  «)t'  the  lifth  chiss  of  the 
Medical  Science  Lotlciy)  such  as  the 
pubhc  have  seldom  witnessed.  We  once 
more  acquit  the  stale  managers  of  all 
guilt !  We  are  happy  to  hear  that  tiie 
clrawing  of  the  lottery  is  suspended  until 
Wednesday  ;  that  the  managers  are  ahout 
to  ussemhle  and  investigate  the  truth  of 
our  charges,  (meaning  previous  false  and 
malicious  charges  concerning  the  manage- 
ment of  the  said  lottery,)  and  that  Mr. 
Denniston  has  already  arrived  in  town  to 
fill  the  vacancy  occasioned  hy  the  stiddcn 
retirement  of  one  of  the  sub-managers  of 
the  wheels  !  On  Wednesday  next  we  shall 
Bpeak  at  large  on  this  interesting  subject.'' 
Tlie  indictment*  further  allegetl,  that 
afterwards,  and  on  the  of  September, 
the  defendant  published  in  the  s.imc  pa- 
per, concerning'the  persons  above  named, 
the  following  hbel  :  "  At  one  lottery  a 
little  hoy  was  detected  in  the  fact  of  hav- 
ing concealed  a  number  wiiich  he  had  re- 
ceived from  his  mastt^r,  who  was  an  in- 
surer, and  who  had  boon  emplove<l  to 
make  up  the  tickets  from  the  wlu  el,  as 
Mr.  Sickels  was  to  make  up  tiie  tickets 
for  the  present  wheel.  At  another,  a  little 
boy  was  bribed  to  conceal  a  number 
which  afterwards  it  appeared  was  in- 
sured in  the  city  ;  and'the  man  being  de- 
tected by  the  information  of  tlie  boy,  was 
exposed  by  the  managers,  -md  his  project 
defeated.  At  another  lottery,  the  draw- 
ing had  closed  w  hen  a  clerk  intornied  the 
managers,  (meaning  the  said  Samuel  L. 
Mitchill,  John  .M'Lean,  Moss  Kent,  Isaac 
Denniston,  and  Jeremiah  .Johuson,  mana- 
gers of  the  Medical  Science  Lottery,) 
that  No.  17  was  not  yet  calh^d — but  the 
managers  (still  meaning  the  said  managers 
of  the  Medical  Science  Lottery)  settled 
the  hash  quickly,  by  one's  calling  '  No.  1 7,' 
and  the  other's  answering  '  iVlank  !'  In 
that  instance  No.  17  had  most  likely  been 
taken  out  of  the  wheel  (meaning  the 
wheel  of  the  said  Medical  Science  Lotte- 
ry) for  some  villanous  purpose,  and  the 
owner  certainly  was  deprived  of  his 
chance  for  the  high  prize  by  somebody, 
(meaning  by  this  insinuation  some  one  or 
more  of  the  said  managers  of  the  lottery 
aforesaid  had  acted  frautlulently.)  Many 
similar  accidents  (meaning  fraudulent 
transaciions  on  the  part  of  the  said  mana- 


gers) ha\e    hnppened  ;   and   it  iii  v<'i  \ 
strange  tiiat  tlie  wheel  still  is  managed  m 
the  same  harumscarum  and  careless  man- 
ner, (meaning  ilh'gal  and  fraudulent  con- 
duct on  the  |)art  of  the  said  managcre.) 
The  very  day  when  Mr.  Denniston  drew 
the  stationary   jf^.'io,(iOO  in  the  Owego 
Lottery.  Mr.  Sickels  drew  the  number  in 
I  a  very  improper  manner,  (thereby  mean- 
ing a  manner  that  was  fraudulent.)  He 
put  his  own  hand  in  the  wheel  (meaning 
the  wheel  of  the  Owego  Lottery)  and 
took  out  the  number.     It  is  true  the  hoy 
w  as  by  some  rea-on  or  other  (meaning  by 
a  fraudulent  design)  fd>sent,  but  wc  ob- 
ject to  the  manner  I  He  has  managed  in 
i  a  way  more  improper  at  other  times 
j  (meaning  in  a  way  tliat  was  wirked  and 
!  fraudulcnf )  by  taking  out  a  handful  and 
I  opening  them  from  his  lap.    And  here  we 
entreat  the  managers  forthwith  to  adopt 
the  European  mode  in  all  respects  ;  it 
will  prevent  accidents  and  strange  suspi- 
cions, (meaning  suspicions  of  the  mana- 
I  gers'  honesty.)   it  is  for  these  reasons  we 
I  are  making  these  statements.    We  do  not 
I  wish  to  accuse  Mr.  John  H.  Sickels.  or 
I  Mr.  Naphtali  Judah,    or   Master  I'en 
i  I>roeck.    If  it  be  true  that  Mr.  Sickel-  is 
or  was,  up  to  the  ninth  day,  the  only  sub- 
stitute at  the  number  wheel,  (meaning  by 
this  to  insinuate  that  the  said  S.  improved 
the  opportunity  for  fraudulent  purposes,) 
that  xMaster  Ten  Broeck,  his  grandson, 
draws  the  numbers  from  that  wheel,  that 
Mr.  Judah  received  an  anonymous  letter, 
j  informing  him  that  No.   15108  would 
j  come  out  on  tiiat  da}: — that  Mr.  Judah, 
1  acting  on  tlie  fiiith  of  tliat  letter,  (hereby 
j  insinuating  that  a  certain  anonymous  let- 
j  ler  was  sent  to  said  -Judah  by  the  direc- 
tion and  connivance  of  the  said  lottery 
I  managers,  whereby  they  were  guilty  of 
I  traud,)  insured  several  thousand  dollars 
ion  that  number — that  the  number  did 
I  come  put  that  day — that  it  was  soiled  as 
i  if  tiie  number  had  been  worn  in  the 
I  pocket,  (hereby  insinuating  fraudulent 
I  practices  and  connivance  on  the  part  of 
i  the  said  managers,)  and  is  not  soiled  now — 
then  we  say  there  has  been  swindling  in 
I  the   management  of  tins  lottery  some 
I  w^hore  !  (meaning  fraud  and  swindling  on 
!  the  part  of  the  said  Samuel  L.  Mitchill, 
i&c,  manrigers,  and  Sickels  sub-manager, 
•;  and  Ten  Broeck  ;)  and  it  is  high  time  for 
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t|ie  public  to  look  to  it !  the  certificates  of  I 
the  Dianagers,  the  afhdavits  of  Messrs.  \ 
Sickels,  Judah,  and  Ten  Broeck  to  the 
contrary  notu  ithstunding  !  (hereby  mean- 
ing that  the  said  managers,  sub-manager, 
and  Ten  Broeck  had  been  guilty  of  frau- 
dulent practices  in  rehition  to  the  manage- 
ment of  the  said  Medical  Science  Lottery, 
Fifth  Class.)  Between  our  statement 
and  that  of  the  managers,  we  leave  the 
public  to  judge.  That  there  has  been 
carelesness  every  one  will  readily  ad- 
mit— that  fraud  may  have  been  committed 
is  certainly  possible,  (meaning  fraud  on 
the  part  of  the  managers,  sub-manager, 
and  Ten  Broeck.)  We  think  the  soiled 
tickets — the  dream — the  anonymous  let- 
ter— the  insurance — the  abandonment  of 
the  insurance — and  the  ease  with  which 
the  tickets  may  be  taken  out,  secreted, 
and  called  on  a  particular  day !  (hereby 
meaning  that  the  said  managers,  sub-mana- 
ger, and  Ten  Broeck  were  guilty  of  fraud 
and  gross  wickedness,)  altogether  places 
the  charge  of  fraud  (meaning  fraud  on  the 
part  of  the  managers,  &c.)  beyond  the 
power  of  contradiction  :"  to  the  great 
scandal  of  the  managers — to  the  injury 
and  prejudice  of  the  said  Sickels  and  Ten 
Broeck,  &:c.,  and  against  the  peace,  &c. 

The  defendant  pleaded  not  guilty,  and 
the  cause  came  on  for  trial  on  Tuesday, 
the  tenth  of  N  ovember  instant. 

Jay  opened  the  case,  on  behalf  of  the 
prosecution,  by  stating  the  publications 
upon  which  the  indictment  was  founded, 
contained  tacts  which,  if  true,  stamped 
the  character,  as  well  of  the  state  mana- 
gers as  of  those  concerned  in  the  ma:i:ige- 
ment  of  the  Fifth  Class  of  the  Medical 
Science  Lottery,  with  fraud  and  infamy. 
The  defendant  had  not  merely  expressed 
an  opinion  concerning  the  management  of 
our  lotteries,  but  had  made  a  general 
chjirge  of  swindling  against  those  gentle- 
men. The  counsel  proceeded  to  read 
the  libels  from  the  newspapers,  when  the 
prosecution  rested. 

It  was  admitted  that  the  persons  named 
in  the  indictment  as  managers,  ami  sub- 
manager,  were  such. 

Fay  opened  the  defence,  by  stating  that 
the  intention  of  the  defendant  in  the  pub- 
lication read  was  not  to  charge  the  le£;al 
managers  of  this  lottery  with  fraud .  The 
•amount  of  the  publication  was,  that  by  the 


carelesness  and  mismanagement  on  the 
part  of  the  state  managers,  a  facility  had 
been  given  to  frnudand  swindling,  on  the 
part  of  others  concerned  in  the  manage- 
ment of  the  lottery.  There  had  been  a 
conspiracy  between  Sickels,  the  sub- 
manager,  and  Xaphtali  Judah,  to  make 
money  out  of  this  lottery  in  a  mode  to  be 
detailed  in  the  testimony. 

The  counsel  proceeded  to  show  the 
carelesness  of  the  managers,  the  connex- 
ion between  Judah  and  Sickels,  and  to 
enumerate  a  variety  of  acts,  in  relation  to 
the  drawing  and  management  of  lotteries, 
afibrding  a  facility  to  fraud  and  iniquity 
in  the  insurance  of  lottery  tickets. 

The  statute  creating  the  powers,  and 
prescribing  the  duties,  of  the  managers, 
had  imposed  on  them  the  solemn  obhga- 
tion  of  an  oath  ;  but  they,  regardless  of 
their  duty,  had  confided  to  Sickels,  with- 
out an  oath,  the  most  delicate  and  im- 
portant functions  of  their  office. 

It  would  be  proved,  that  in  a  variety  of 
instances  which  the  counsel  enumerated, 
numbers  had  been  kept  out  of  the  wheel, 
and  that  on  those  numbers  insurances  had 
been  made  to  a  large  amount. 

The  counsel  hereupon  called  on  the 
witnesses  hereafter  named,  who  were 
severally  sworn  : 

Thomas  W.  Thorn,  stated  that  he  lived 
at  the  corner  of  Reed  and  Hudson-streets, 
and  that  Naphtali  Judah  lived  in  Duane- 
street.  On  the  1 1th  of  September  last,  ear- 
ly in  the  morning,  when  in  bed,  Judah,  in 
company  with  Isaac  Moses,  came  to  his 
house,  when  Judah  requested  the  witness 
to  set  a  number  insured,  saying  that  he  had 
had  a  dream  of  this  nature  ;  he  dreamed  that 
he  was  in  this  Hail,  and  heard  No.  15168 
called  out,  and  awoke,  and  falling  asleep, 
dreamed  the  same  dream  ;  the  last  call 
being  so  loud  that  it  awakened  him. 

The  witness  was  requested  by  Judah 
to  procure  the  insurance  to  the  amount  of 
:-4'2600,  at  particular  lottery  offices,  which 
he  pointed  out,  that  the  insurerfi,  should 
not  apply  to  him  for  insurance  on  the 
same  number.  It  was  to  be  insured  for 
the  9th  day's  drawing,  and  the  witness 
was  to  have  a  share  of  §250.  The  pre- 
mium, amounting  to  $110,  was  paid  by 
Judah  to  the  witness,  who  was  to  repay 
his  proportion  of  the  premium  for  g25d. 
As  the  agant  of  Moses  and  Judah,  the  wit- 
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ness  effected  insurance  on  tlie  numl)cr  to 
the  amount  of  ^2G00,  aiicl  Moses,  on  his 
own  part,  requested  hiui  to  make  insu- 
rance to  a  greater  amount,  as  he  allcijed 
that  Mr.  Judah  was  a  very  lucky  man. 
The  witness  insured  for  Mosrs  and  him- 
self j^IOO  more,  so  that  his  proportion  in 
the  concern  was  $260. 

The  numher  came  out  on  the  9th  day's 
drawin<^,  and  the  witness  havini?  under- 
stood from  some  or  one  of  tiiose  on  whom 
the  insurance  had  het-n  niiidr,  that  there 
had  heen  unfairness  practised  in  roiation 
to  that  number,  and  that  they  would  not 
pay  their  hits,  Judah,  on  the  same  day, 
came  to  the  witness  before  Ids  d(M)r,  look 
his  hand,  gave  it  a  friendly  shake,  and 
said,  "  Well,  we  have  hit  them."  The 
witness  then  imparted  to  him  the  infor- 
mation that  he  liad  receiveil  :  that  the 
insurers  had  told  him  that  there  was  un- 
fairness in  the  drawii«f;  of  the  number, 
which  had  been  worn  in  the  pocket  and 
.  soiled,  and  on  that  o;round  they  refused 
to  pay.  Judah  told  the  witnc-s  ibat  il 
any  one  accused  him  of  unfiirness  he 
would  blow  his  brains  out. 

The  next  morninu;  ten  or  twelve  per- 
sons, among  whom  were  A.  P.  Brower, 
J.  A.  Burtis,  'i'homas  Powers,  Samuel 
Healy,  Benjamin  Crane,  and  Samuel 
Sharp,  came  over  to  this  Hall  in  a  room 
on  the  basement  Aoor  where  the  lottery 
was  drawn,  and  requested  irir.  Gilchrist, 
one  of  the  clerks  em}»loyed  in  the  draw 
ing,  to  suifer  them  to  examine  tlie  files  of 
the  numbers.  The  numbers  15468,  38b5, 
and  30,  were  examined  by  all  present, 
who  agreed  the  numbers  were  soiled. 

The  witness  afterwards,  and  on  the 
same  day,  at  his  house,  had  a  conversa- 
tion with  Judah  in  presence  of  Moses, 
when  the  witDCSs  again  told  Judah  that 
the  hits  would  not  be  paitl,  but  he  still 
persisted  in  declaring  that  ihey  should  be 
paid,  and  insisted  that  the  policies  should 
be  delivered  to  him,  which  the  witness 
declined  doing. 

On  iVJonday,  the  14th  of  September,  at 
the  lotccry  oiiice  of  Smith,  in  Greenwich- 
street,  in  presence  of  the  witness,  Judj-.h, 
for  the  first  time,  produced  and  read  an 
anonymous  letier,  directed  to  himself,  in- 
f^jrmiag  him  that  No.  15468  would  come 
out  on  the  9lh  day's  drawing.  This  let- 
ter was  alleged  by  him  to  be  the  cause  of 


his  insuring  the  numher.  On  this  day  he 
agreed  to  give  uj)  Ins  policies  and  take 
back  his  premium,  alleging  at  the  time  that 
he  did  not  want  to  make  a  nois% — that  he 
{  had  done  more  for  the  benefit  of  insurance 
business  than  any  other  man,  and'that  he 
had  often  tried  to  get  oft  the  grand  jury, 
for  the  purpose,  (as  the  witness  supposed 
he  meant,)  of  using  his  intluence  to  pre- 
vent conqjlaints  against  insuring. 

According  to  agreement  the  policies 
were  redelivered,  but  the  insurers,  con- 
ceiving that  no  unfnrness  had  been  prac- 
tised by  the  witness,  paid  him  Ids 
pr()()ortion  in  the  insurance,  and  when  he 
paiil  back  the  premium  to  Judah,  he  gave 
Moses,  exclusive  of  his  premium,  glOO 
as  a  compensation  fi^r  his  hits. 

It  appciired  from  the  cross-examinatioa 
of  this  witness,  that  when  Judah  applied 
to  him  to  effect  the  insurance,  he  ollered 
him  to  become  etpjally  interested  ;  which 
the  witness  declined.  He  was  positive 
that  Judah  said  that  he  had  dreamed  him- 
self, as  befi»re  related,  and  not  that  the 
number  had  been  dreamed  o<';  and  the 
witness  himself  had  frequently  insured  on 
niunbers  in  consequence  of  dreams,  but 
lost. 

Robert  Gilchrist  stated,  that  he  had 
been  a  clerk  for  the  managers  of  the  pre- 
sent lottery  since  it  was  first  instituted. 
During  the  drawing  of  the  fourth  class 
the  managers  entered  into  an  arrange- 
ment to  draw  the  stationary  prizes  from 
tlie  wheels  themselves;  and  they  per- 
mitted John  H.  Sickels  to  perform  this 
part  of  their  duly  ;  and  he  also  drew 
fiom  the  wheel  the  stationary  prize  of 
;;535,O0O  in  the  Owego  Lottery.  During 
the  drawing  of  the  j\Iedical  Science  Lot- 
tery, the  witness  had  often  seen  Sickels, 
in  the  absence  of  the  boy  who  drew  at 
the  number  wheel,  draw  four  or  five 
numbers  at  a  time  and  put  them  in  his  lap 
and  call  them  off;  and  sometimes  while 
the  boy  vv'as  drawing,  the  witness  has 
observed  2,  3,  or   4  numbers  open, 
in  tb.e  lap  of    the  managers,   and  at 
other  times  in  that  of  Sickels,  who  might, 
had  he  been  disposed,  call  out  either  of 
the  numbers  in  preterence  to  the  others  ; 
but  it  was  the  practice  to  call  them  in  the 
order  in  which  they  were  drawn. 

On  the  ninth  day's  drawing,  Sickels 
acted  at  the  number  wheel,  which  be  ge- 
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nerally  attended,  and  received  the  num 
bers  from  the  boy.    It  is  a  mode  adopted  i 
in  drawing  to  make  a  rest  at  the  end  of 
every  hundred,  for  the  purpose  of  adjust- 
ing the  accounts  of  the  numbers  drawn 
kept  by  the  clerks. 

The  insurers  also  attend  the  drawing 
with  shps  of  paper  or  check-books  for 
the  purpose  of  taking  down  the  numbers 
drawn  :  No.  15468  was  drawn  in  the  third 
hundred  ;  and  in  its  drawing  the  witness 
observed  nothing  peculiar. 

On  the  evening  of  the  11th,  Samuel 
N.  Sharp  and  John  Crygier,  called  on 
the  witness  and  Mr.  Gilbert,  who  were  in 
the  lottery  room,  and  asked  for  the  tiles 
of  numbers  drawn,  and  searched  among 
them  for  15468,  which  they  could  not 
find.  The  witness  then  took  the  files,  and 
found  the  number,  which  was  soiled. 
The  next  day,  in  presence  of  Thorn  and 
other  persons  mentioned  by  him,  the 
three  numbers,  15468,  3865,  and  30,  were 
examined,  and  it  was  the  opinion  of  all  pre- 
sent that  they  were  soiled  ;  the  last  not  so 
much  as  the  two  others.  No.  3865  came 
out  on  the  5th,  and  30  on  the  7th,  day's 
drawing. 

After  drawing,  the  wheels  of  the  lotte- 
ry, and  the  files  convening  the  numbers 
of  the  tickets,  are  locked  up  in  a  closet 
within  the  drawing  room  ;  the  key  to 
the  door  of  which  was  kept  by  Mr. 
Skaats.  It  had  been  the  practice  to  carry 
the  books  and  keys  to  the  house  of  Mr. 
Sickels,  who  might  have  had  access  to 
the  files  and  other  papers  of  the  lottery 
by  procuring  the  key  to  the  outer  door. 

Near  the  close  of  drawing  of  the  fourth 
class  of  this  lottery,  the  witness  saw  in 
the  hands  of  the  managers  four  numbers 
which  he  cannot  now  designate,  but 
thinks  they  were  all  within  the  14000 
He  understood  they  had  been  found  under 
the  stage  by  the  boys.  They  were  kept 
out  of  the  wheel  until  the  last  day  ;  and 
the  witness  was  cautioned  by  the  mana- 
gers against  saying  any  thing  about  it. 

No.  15468  was  here  produced  to  the 

jury- 

Hoffman  :  (to  the  witness,)  you  have 
examined  this  number  :  can  you  account 
for  the  soiling  in  the  manner  it  appears  in 
a  line. 

Witness  :  The  operation  of  folding  and 
putting  up  the  numbers  for  the  wheel  may 


occasion  a  soil  in  tlie  folds  ;  but  on  this 
number  I  perceive  two  folds,  which  I  can- 
not see  on  the  others. 

Isaac  Denniston,  one  of  the  managers 
in  this  lottery,  informed  the  witness,  that 
although  he  drew  the  stationary  g35,000 
in  the  Owego  Lottery,  he  owned  but  half ; 
and  the  witness  having  heard  much  on 
that  subject,  was  solicitous  to  know  who 
owned  the  other  part ;  Denniston  said  he 
had  never  been  asked  the  question  in  u 
proper  manner  ;  and  at  the  same  time  de- 
clared that  Mr.  Sickels  owned  no  part  of 
the  prize,  but  admitted  that  he  had  lent 
Mr.  Sickels  some  money.  The  witness 
had  seen  the  ticket  for  this  prize  in  pos- 
session of  Mr.  Allen  :  Denniston  said  that 
he  got  his  money,  which  the  witness  un- 
derstood as  applying  to  the  whole,  of  Mr. 
Ogden,  of  New-Jersey.  The  witness, 
after  the  drawing  of  the  Owego  Lottery, 
was  told  by  Mr.  Sickels,  that  he  had  to 
go  to  the  bank  to  do  so'me  business  for 
Mr.  Denniston. 

Before  this  publication  appeared!,  the 
boys  who  drew  the  numbers  from  the 
wheels  used  to  wear  loose  sleeves  over 
one  sleeve  of  their  coats,  but  since,  their 
bare  arms  are  put  into  the  wheel,  in 
drawing  the  numbers. 

On  his  cross-examination,  the  witness 
further  testified,  that  during  the  drawing 
the  key  of  the  wheels,  w  hich  were  sealed 
and  locked  after  the  drawing,  was  kept 
by  one  of  the  managers,  Sickels  kept  the 
key  of  the  closet  in  which  the  wheels 
were  deposited,  and  Skaats  kept  the  key 
of  the  outer  door.  Some  or  one  of  the 
managers  are  present  during  the  drawing, 
and  the  numbers  being  taken  from  the 
wheel  are,  or  ought  to  be,  called  at  the 
same  time. 

The  witness  always  understood  that 
Sickels  was  a  deputy  or  assistant  to  tiike 
the  burden  of  the  duty  off  the  managers. 
He  assists  in  rolling  up  and  putting  the 
numbers  into  the  wheel  ;  these,  after  be- 
ing rolled  up  and  tied,  are  counted  and 
bundled  into  tens  ;  and  when  they  are 
about  being  put  into  the  v/heel,  they  are 
counted  into  bundles  of  1000  by  Sickels 
and  the  managers,  each  counting  for  him- 
self ;  and  had  he  been  so  disposed,  he 
might  have  kept  numbers  out  of  the 
wheel  ;  for  the  large  bundles  counted  by 
him  for  1000,  might  have  passed  with  the 
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mana2;ci'^,  ami  l>e<'ii  put  in  the  wheel  for 
that  riiimhor,  \\\un\  llic?  contained  a  le-i-. 
And  if,  when  Sickels  had  several  nnin- 
hers  drawn  from  tiie  nuniher  wlu-el  in  his 
lap  hefore  they  had  l)ce'n  r.alh'd,  there 
)iad  been  an  undersUndini;  between  him- 
self and  tho«%  who  drew  the  numbers, 
fraud  might  be  committed. 

He  prepared  the  tickets  for  the  Owei;o 
Lottery.  Dcnniston  was  not  a  manas^er 
in  that  lottery,  nor  was  he  present  at  the 
drawing. 

Abraham  P.  Brower,  on  beinj^  sworn, 
confirmed  the  statement  of  the  two  last 
witnesses,  relative  to  the  examin  ition  of 
the  soiled  numbers,  and  further  stated, 
that  bcinj;  engaged  in  lottery  business, 
during  the  drawing  of  the  fourth  class  of 
this  lottery,  .Sickels,  after  inquiring  of  the 
witness  whether  he  insureil,  and  being 
answered  that  he  sometimes  did,  said, 
that  there  were  certain  low  numbers 
which  the  witness  need  not  be  afraid  of, 
among  which  he  thinks  Sickels  mentioned 
No.  3  ;  but  does  not  think  he  said  those 
numbers  were  not  in  the  wheel.  The 
witness  did  not  want  the  information,  did 
not  protit  by  it,  has  since  regretted  that  it 
was  imparted  to  him,  and  told  S.  that  he 
ought  not  to  have  intrusted  him  with  such 
a  secret.  Since  the  disturbance  occa- 
sioned by  this  publication  in  the  Chroni- 
cle, Sickels  had  told  him  that  what  he 
mentioned  about  the  low  numbers  ii-as 
only  in  jest. 

This  witness  in  his  cross-examination 
stated,  that  he  signed  a  certificate  which 
was  published  on  the  day  of  its  date,  in 
the  Chronicle  and  other  papers.* 

The  amount  paid  Thorn,  was  after 
the  rate  of  10  per  cent,  and  was  equal- 

*  We  the  nndersigned,  Venders  of  Lottery  Tic- 
kets, bavins:  seen,  witli  regret,  a  certain  coramnni- 
Cution  tending  to  bring  our  State  Lotteries  into  dis- 
repute, have  no  besitation  in  expressing  our  fullest 
confidence  iu  the  integrity  of  tbe  Managers  of 
said  Lottery.  We  therefore  assure  our  distant  cor- 
1  espoudents,  that  no  Lottery  in  the  union  has  been 
conducted  with  more  strict  integrity,  all  cooimu- 
nicalions  to  the  contrary  notwithstanding.  New- 
York.  Sei)t.  18.  ISIS. 

G,     R.  Waiie,  JudaJi  S^-  iMzarus, 

S.     .1/.  Jnieii,  John  R€i(L 

David  GillespU,  O.  C.  Grade  S^-  Co. 

Benjamin  Crane,  R  IVailc,  Jun. 

J.  .3.  Burins  ^-  Co.        JVilliam  Smith, 
Daniel  D.  Smith.         .%nxh<im  P.  Brower. 


ized  among  tlie  in-Jarers  in  proportion  to 
the  amount  for  w  hich  they  had  insured. 

'I'he  witness  injure  1  on  No.  after  the 
information  of  Sickels,  whenever  it  was 
re(piired  or  called  for ;  as  the  witness  con- 
ceived that  had  he  refused  he  should  have 
been  obliged  to  explain  the  reason  ;  and 
on  a  late  day  in  the  drawing,  a  person 
having  calk;d  on  the  witness  to  insure  that 
nundjer  he  did  so  ;  but  the  amount  being 
so  much  that  he  did  not  deeiti  it  prudent 
to  stand,  he  got  Judah  to  take  the  insu- 
rance to  the  amount  of  !4l7t)0  ;  and  after 
15100  had  l>een  insured  by  Thorn  on  the 
witness,  he  went  to  .ludah  and  he  stood, 
or  covered  the  insurance. 

The  witness,  on  one  occasion,  had  a 
dream  Relative  to  a  lottery  then  drawing 
in  Philadelphia,  and  etfected  insurance 
on  the  faith  of  the  dream. 

Thomas  B.  Jansen  testified,  that  during 
the  drawing  of  the  third  class,  a  stranger 
attempted  to  bribe  the  boy  engaged  in  the 
drawing,  a  grandson  of  Mr.  Sickels,  to 
show  a  number.  The  boy  disclosed  the 
atfair  to  Mr.  Denniston,  and  the  managers 
sent  the  boy  with  the  number  to  the  man, 
who  al'terwards  returned  to  the  drawing 
room,  when  the  boy  pointed  him  out  to 
the  managers,  who  exposed  him  to  the 
derision  of  the  spectator-:. 

After  the  close  of  the  drawing  of  the 
Union-College  Lottery,  3d  class,  in  1012, 
No.  17  had  not  been  called  ;  and  the  wit- 
ness, who  attended  the  drawing,  mention- 
ed the  fact  to  the  manager  at  tlie  number 
wheel,  whom  the  witness  thinks,  but 
is  not  positive,  was  Mr.  Denniston. 
The  manager  to  whom  the  information 
was  given,  by  an  immediate  reference  to 
the  books,  ascertained  that  it  was  true, 
when  he  called  out  No.  17,  and  another  of 
the  managers,  in  answer,  cried  out  blank ! 

During  the  drawing  of  No.  4.  in  the 
present  lottery,  while  the  boy  was  absent, 
the  witness  had  seen  four  or  tive  num- 
bers in  a  handkerchief  in  the  lap  of  Sic- 
kels ;  at  another  time,  he  drew  a  handful, 
containing  as  many  as  100  numbers,  from 
the  wheel,  put  them  in  his  lap,  and 
called  them  otf,  one  by  one.  to  the  mana- 
ger at  the  blank  and  prize  wheel,  so  that 
there  could  have  been  no  dithculty  in  con- 
cealing a  number. 

Jackson  Haines  stated,  that  he  bad  beea 
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engaged  \\iih.  another  in  the  lottery  busi- 
ness a  few  years  ago,  and  that  during  the 
last  winter,  Sickels  wanted  the  witness  to 
assist  him  in  procuring  a  loan  of  )^400  of 
Mrs.  Bates  by  endorsing  for  that  amount ; 
asserting  that  he,  Sickels,  was  to  be  a 
manager  in  the  next  lottery,  when  he 
woidd  do  something  for  us.  The  witness 
promised  to  endorse,  but  afterwards,  as- 
certaining Sickels  was  not  to  be  trusted, 
advised  the  woman  to  get  security. 

Conrad  Brooks  testified,  that  he  kept  a 
shoe  store,  but  had  bought  and  sold  lotte- 
ry tickets  ;  and  that  about  a  year  ago,  by 
the  request  of  Mr.  Gilchrist,  he  discount- 
ed a  note  for  Sickels,  who  afterwards  re- 
quested liim  to  get  another  discounted  at 
Jacob  Barker's  bank.  The  witness  did 
so,  and  carried  the  money  to  Sickels' 
house,  who  was  absent ;  and  in  returning 
met  him,  when  he  told  the  witness,  after 
some  conversation,  that  he  was  to  be  a 
manager,  when,  (said  he,)  "  We  can  play 
into  each  other's  hands  !" 

William  Smith  testified,  that,  previous 
to  the  drawing  of  the  stationary  .^35,000 
prize  in  the  Owego  Lottery,  he  had  a 
conversation  with  Sickels,  who  told  him 
that  the  managers  ha»^  come  to  the  deter- 
mination of  not  holding  up  and  showing 
their  hands,  as  had  been  practised  in 
drawing  the  stationary  prizes,  as  it  was 
considered  by  them  rather  degrading  to 
their  character.  When  Sickels  drew  that 
prize  from  the  wheel,  the  witness  was 
near  him,  and  he  did  not  show  his  right 
hand  as  usual,  but  put  it  into  the  wheel, 
and  as  he  drew  it  out,  the  witness  did  not 
see  the  number  in  his  hand,  but  saw  him, 
at  that  instant,  face  to  the  left,  towards 
the  witness,  and  as  he  turned,  brought 
his  hand  under  the  hippel  of  his  coat,  and 
then  turned  towards  the  audience. 

The  witness  stated,  that  on  this  morn- 
ing, (10th  of  Nov.)  the  stationary  prize 
of  ^^.30,000  in  the  present  lottery,  was 
drawn  by  the  boy,  who,  with  the  sleeve 
of  his  right  hand  rolled  up,  put  his  hand 
into  the  wheel,  drew  the  number,  ai  d 
iKild  it  up  to  tiie  audience. 

Mr.  Judnh  brouglit  the  witness  the  ccr- 
tiiicate,  signed'H)y  G.  .S:  R.  Waite  and 
others,  and  he  signed  it. 

This  witness,  being  cross-examined, 
stated,  that  he  had  no  doubt  at  the  time, 
but  that  the  ;J35,000  pri/.e  was  fairJy 
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[drawn  ;  as  he  had  no  suspicion  that  Sic- 
;  kels  was  not  an  honest  man  :  but  if  the 
:  witness  had  not  entertained  the  fullest 
1  conhdence  in  him,  he  would  not  have 
I  been  satistied  with  the  manner  of  drawing 
that  prize.    After  it  was  drawn,  he  con- 
versed with  Denniston  relative  to  the 
public  opinion  entertained  respecting  the 
owners  of  the  prize  :  when  he  said,  that  if 
called  on  in  a  proper  manner,  he  would 
explain. 

Samuel  .1.  Barnard  stated,  that,  at  the 
drawing  of  tlie  lottery,  he  had  seen  the 
boy  pick  up  numbers  from  the  lloor,  and 
hand  them  to  the  managers.    At  the  only 
<  time  the  witness  observed  Sickels  acting 
1  at  the  number  wheel,  he,  the  witness,  ob- 
served one  of  the  other  managers  appa- 
rently   dozing ;    and,  at  another  time, 
when  the  boy  was  absent,  Sickels  drew 
a  handful,  and  put  them  into  his  lap,  and 
opened  several,  which  were  lying  open 
j  before  called.    This  had  also  been  done 
at  the  blank  and  prize  wheel. 

Isaac  Kip  stated,  that  he  had  occasion- 
ally attended  the  drawing,  and  that  in  the 
fourth  class,  tlie  boy  was  in  the  habit  of 
taking  out  live  or  six  numbers,  cutting 
them  open,  and  laying  them,  promiscu- 
ously, in  the  lap  of  Sickels,  and  that  they 
were  not  called  regularly  as  drawn. 

Gilchrist,  on  being  again  called,  stated, 
that  he  had  Once  seen  one  number,  drawn^  « 
by  Sickels,  which  remained  over  atler  the 
rest  at  100,  as  before  mentioned,  return- 
ed to  the  wheel  :  that  on  similar  occa- 
sions, the  witness  has  seen  numbers  drawn 
by  the  boy  returned  ;  but  if,  at  the  end 
of  the  100,  any  numbers  which  had  been 
opened  remained,  they  were  reserved  for 
the  beginning  of  the  next  hundred. 

John  S.  Smith  testified,  that  he  was 
present  at  the  drawing  of  15468,  taking 
down  the  numbers  as  they  were  drawn, 
and  that  his  opportunity  of  seeing  was 
not  very  good.  He  thought,  that  the 
numbers  in  Mr  Sickels'  lap  did  not  cor- 
respond with  those  drawn  :  in  other 
words,  that  the  boy  had  drawn  only  three 
numbers  from  the  wheel,  whereas,  about 
the  time  15468  was  called,  there  were 
four  numbers  in  the  lap  of  Sickels. 

Benjamin  Crane,  after  testifying  to  the 
examination  of  the  suspicious  numbers  a^ 
stated  by  Gilchrist,  stated,  that  several 
low  numbers,  among  which  were  3,  5, 
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and  6,  in  the  fourth  class,  were  drawn  near 
the  close  of  the  lottery.  There  were 
tifiy-two  (lays'  drawing,  and  three  came 
out  on  the  4  Uh  day,  six  on  the  46th, 
and  five  l  iter. 

On  Saturday,  at  nine  in  the  morning, 
the  next  day  after  154G8  had  been  drawn 
in  this  lottery,  Judah  called  ofi  the  wit- 
ness to  know  whether  he  intended  to  pay 
the  amount  insured,  and  he  toW\  him  thai 
it  was  not  then  determined  by  the  insu- 
rers. After  the  examination,  and  at  eve- 
ning, Judah  again  called  to  know  the  re- 
sult, and  the  witness  tohl  him  that  tl)e  in- 
surers had  pledged  themselves  not  to  pay, 
when  he  siid  that  he  regretted  it,  because 
he  should  have  to  deal  as  severely  with 
the  witness  as  the  rest. 

He  saw  the  anonymous  letter,  and  it 
appeared  to  be  a  lady's  handwriting. 

The  witness,  on  the  request  of.ludah, 
drew  the  certificate  signed  by  G.  <jc  R. 
Waite  and  others  ;  the  first  part  of  which,  \ 
until  the  words  "  We  therefore,"  was 
composed  by  the  witness,  and  the  residue 
was  dictated  by  .ludah;  as  he  said  that 
the  matter  preceding  those  words  was  not 
strong  enough. 

The  object  of  the  certificate,  as  the 
witness  conceived  at  the  time,  was  to  ex- 
culpate the  state  managers  only  ;  and  he 
wrote  and  signed  the  certificate  for  the 
feelings  of  Judah  more  than  his  own. 

James  A.  Burtus  testified,  that  about 
the  middle  of  the  drawing  of  the  fourth 
class  of  this  lottery,  Sickels  intimated  to 
him  that  there  were  some  low  numbers 
not  in  the  wheel,  and  that  Judah  w.is  ac- 
quainted with  the  fact. 

Being  cross-examined,  the  witness  fur- 
ther swore  that  he  did  not  mentit-o  this  to 
the  managers,  but  told  Sickels,  at  the  time 
he  imparted  the  information,  that  the  wit- 
ness thought  it  wrong,  and  Sickels  pro- 
mised that  he  would  not  do  it  again,  and 
this  was  the  reason  the  witness  did  not 
divulge  the  affair.  Since  this  publication, 
the  witness  had  been  told  by  Sickels  that 
what  he  mentioned  about  the  low  numbers 
was  not  in  earnest. 

The  information  about  the  low  num- 
bers, by  Sickels,  was  voluntary  and  gra- 
tuitous ;  the  witness  had  been  on  terms 
of  intimacy  with  him,  and  sometimes  had 
lent  him  small  sums  of  $30  or  g40  without 
hiterest ;  but  was  so  much  surprised  at  the 


information,  that  he  did  not  know  whe- 
ther to  believe  it  or  not.  Soon  after- 
wards he  told  John  Bloodgood,  and, 
since  the  (hsturbanrc,  has  told  xMr.  Crane. 
The  witness  thinks  that  Sickels  mentioned 
No.  3  as  one  of  the  numbers  not  in  the 
wheel. 

John  Bloodgood  testified,  that  Burtus, 
being  intim  ite  with  the  witness,  imparted 
to  liim  the  conversation  with  Sickels. 

During  the  drawing  of  lottery,  class 
No.  :3,  the  witness  s^w  numbers  14234, 
1126.3,  and  14279  in  possession  of  Mr. 
Sickels,  on  the  second  of  which  there 
were  insurances  efl'ccted  to  a  large 
amount.  Mr.  Burtus,  since  deceased,  in- 
formed the  witness  that  there  was  some- 
thing wrong  :  and  towards  the  latter  part 
of  the  drawing,  Sickels  brought  those 
numbers  in  a  small  paper  to  the  office  of 
the  same  Burtus,  and  told  him  that  he  had 
found  them  untler  the  wheel.  These 
numbers  all  came  out  on  the  r>2d  day's 
drawing  ;  and  ticket  No.  14270  having 
been  purchased  by  Captain  \Viswall,  of 
the  Paragon  steam  boat,  for  a  Living- 
ston, up  the  North  River,  it  drew  a  prize 
of  J?  10,000  I 

Being  cross-examined,  the  witness  fur- 
ther stated,  that  Burtus,  now  deceased, 
having  informed  Sickels  that  something 
was  wrong,  he  afterwards  came  down  to 
the  office  with  those  numbers  in  a  paper, 
and  told  Burtus  that  his  conjectures  were 
right,  and  then  showed  the  numbers,  and 
said  they  had  been  found,  k.c. 

The  witness  at  the  time  thought  this 
an  honest  act;  but  when  this  Burtus  im- 
parted to  him  the  conversation  with  Sic- 
kels about  the  low  numbers,  the  confi- 
dence of  the  witness  in  all  lotteries  was 
impaired. 

Judah  took  insurances  on  the  low  num- 
bers to  g5000  ;  and  when  this  Burtus 
told  the  witness  about  the  conversation 
with  Sickels,  the  witness  said  it  was  no 
wonder  Judah  insured  so  high. 

Here  the  defendant  rested. 

The  following  witnesses  were  several- 
ly called  and  sworn  on  behalf  of  the  pro- 
secution. 

General  Jeremiah  Johnson  testified, 
that  he  bad  been  a  manager  in  all  the 
classes  of  the  Medical  Science  Lottery 
drawQ,  and  in  that  now  drawing  ;  and 
that  three  managers  usually  attended  the 
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iwing.  Sickel?  officiated  at  the  num- 
i)er  wheel  in  the  room  of  one  of  the  ab- 
sent Albany  managers,  and  has  served 
without  a  bond,  but  not  by  the  permission 
of  the  witness,  whose  confidence  in  him, 
since  this  exposure,  has  been  shaken, 
though  before  this  it  was  impaired. 

During  the  drawing  of  the  fourth  lotte- 
ry, Dr.  iMitchill,  and  Messrs.  Denniston 
and  M'Lean,  in  New-York,  attended  the 
drawing,  the  two  first  oftener  than  the 
other. 

When  numbers  are  about  being  put  in- 
to the  wheel,  the  New-York  managers 
are  present  :  Mr.  Sickels  having  rolled 
up  the  tickets,  assists  the  managers  in 
counting  and  putting  them  into  the  wheel. 
They  are  bundled  into  thousands,  which 
are  subdivided  into  hundreds  and  tens. 
A  contract  was  made  with  him  to  put  up 
the  first  and  second  lottery,  and  he  was  paid 
!^G00  lor  putting  up  30U00  ;  and  when 
the  third  lottery  was  to  be  drawn,  seve- 
ral persons  at  a  meeting  of  the  managers 
havin^applied  for  the  station,  the  witness 
moved  that  Sickels  be  displaced,  and  they 
agreed  to  it ;  but  it  being  afterwards  con- 
sidered that  he  uas  an  old  manager,  and 
that  it  would  be  hard  to  remove,  it  was 
•concluded  to  continue  him. 

The  witness  was  present  filing  tickets 
at  the  drawing  of  lo  iGo,  and  saw  nothing 
extraordinary,  thougli  from  his  attention 
to  his  business,  it  was  impossible  that  he 
should  see  the  course  of  drawing.  He 
thinks  Dr.  Mitchill,  Mv.  M'Lean,  and  him- 
self were  present  ;  Sirkels  being  at  the 
number  wheel,  and  Dr.  Mitchill  below 
him.  No  comi)laint  was  heard  by  the  wit- 
ness that  day  ;  but  in  two  or  three  days  af- 
ter the  managers  understanding  that  the 
number  had  been  soiled,  examined  it,  and 
it  did  not  appear  to  be  soiled  by  zLcaring  in 
the  pocket ;  but  it  did  appear  soiled. 

On  his  cross-examination,  the  witness 
stated,  that  the  managers  never  came  to 
the  determination  not  to  show  their  hands 
in  drawing  the  stationary  prizes. 

The  three  numbers  in  the  14000,  dur- 
ing the  drawing  of  the  third  class,  the  wit- 
ness understood,  at  the  time,  were  found 
by  the  boys  under  the  platform  ;  and  the 
day  before  the  last  day's  drawing,  they 
were  put  into  the  wheel  by  the  managers, 
>yho  previously  took  out  and  examined 
all  the  numbers.    Previous  to  the  draw- 
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ing  of  one  of  the  lotteries,  and  after  the 
managers,  as  they  supposed,  had  put  the 
numbers  up  at  the  house  of  Sickels,  they 
found  among  the  papers  on  the  floor  tea 
numbers. 

This  w  itness  confirmed  the  statement 
of  Gilchrist,  concerning  Sickels  being 
trusted  in  counting  out  parcels  of  1000  j 
and  further  stated  that  the  knives  of  the 
boys  are  sometimes  dull,  and  in  opening 
the  numbers  they  frequently  strip  off  the 
strings  instead  of  cutting  them  ;  and  that 
the  numbers  mJght  thus  be  soiled  in  the 
manner  represented. 

Moss  Kent  testified,  that  in  drawing 
he  usually  attended  the  number  wheel, 
and  does  not  recollect  to  have  seen  the 
boy  take  out  more  than  one  at  a  time.  In 
1816,  during  the  close  of  the  drawing 
which  he  attended,  he  went  up  to  the 
residence  of  Governeur  Morris,  during 
his  last  illness  ;  and  while  there,  found 
one  of  the  numbers,  which  fell  from  some- 
where about  him.  The  witness,  though 
surprised,  considered  it  an  accident. 

Having  staid  two  months  attending  that 
drawing,  he  mentioned  to  the  managers 
that  he  wanted  to  go  to  Washington  : 
Sickels  gratuitously  offered  himself  to 
officiate  in  the  room  of  the  witness  ;  and 
the  managers  not  conceiving  his  attend- 
ance necessary-,  he  went  to  Washington, 
and  on  his  return,  in  the  spring,  found 
that  Sickels  had  officiftted,  for  which  the 
witness  olTered  him  §50,  which  he  re- 
luctantly accepted. 

Being  cross-examined,  the  witness  sta- 
ted, that  he  never  knew  or  heard  of  any 
arrangement  among  the  managers  in  not 
showing  their  hands  in  drawing  the  sta- 
tionary prizes. 

Dr.  Samuel  L.  Mitchill  stated,  that  he 
was  present  at  the  drawing  of  15468,  and 
saw  nothing  extraordinary  on  that  occa- 
sion. The  boys  are  selected  at  that  sea- 
son of  life  when  they  do  not  know,  and 
are  incapi'.ble  ot^,  the  deceits  of  manhood  ; 
and  Master  Ten  Broeck,  though  he  had 
been  withdrawn  voluntarily  by  his  grand- 
father, and  another  substituted,  was  a 
youth,  in  the  estimation  of  the  managers, 
wholly  unexceptionable.  The  witness 
here  related  the  story  about  the  attempt 
to  bribe  the  boy,  related  by  Jansen. 

By  the  mayor  :  In  what  capacitv  wsrs 
Mr,  Sickels  in  the  lottery  ? 
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Witness  :  In  piittinp;  up  the  lottery, 
which  requires  care  and  corrertiie-s. 

(|uestion  :  Had  he,  in  consc(pience  of 
his  engao:emcnt  with  the  managers,  any 
riji;ht  to  sit  at  the  wlieels  ? 

Answer  :  He  was  allowed  to  *<it  at  the 
wheel  in  the  room  of  the  ahsent  manai^ers. 
He  was  employed  as  an  old  manager, 
and  as  one  venerahle  for  character  atid 
years,  and  skilled  in  the  business  ;  and 


I  ral  liriies,  he  ]i;id  paid  liu;  witness  all  c\crj  . 
i  that  sum,  which  was  lent  for  one  year. 
!     Hollinan  :  Have  yoti  not  said  that  you 
1  was  interej-ted  onlv  one  hall'  in  this  tick- 

i  et  { 

I  have  said  so. 

To  whom  did  llie  other  half 


\Vitnes«i 
1 1  oilman 
helonj:;  ? 
Witness 


I  have  feai«l  lltat  Mr.  Sickels 


was  not  interested  ;  and  this  I  now  tesli- 


he  was,  therefore,  permitted  to  perform  |l  fy  :  1  swhmit,  Mr.  iMayor,  whether  i  am 
that  peculiar  duty  whirh  no  other  man  '<  bound  to  answer  that  question. 


would  fiave  been  suflered  to  perform. 

An  arrangement  was  made  among  the 
managers,  tliat  after  the  drawing,  one  ol 
them, residing  in  Brooklyn,  should  take  tlje 
keys  of  the  wheels  with  him  every  night. 

The  witness  endeavoured  to  account 
for  15468  being  soiled,  by  enumerating 
the  several  processes  or  manipulations  | 
(as  he  termed  them)  thri)ugh  which  the  ; 
number  passed  from  the  hands  of  the  | 
printer  to  that  of  the  manager,  when  call-  i 
ed  out;  and  stated,  that  the  number*  i 
being  kept  tied  up  in  she«Hs  together  at  I 
Waites'  warehouse,  that  number  might  | 
have  been  separated  from  one  of  the  soil- 1 
ed  outside  slieets,  | 

Isaac  Denniston  stated,  that  Sickels 
a9ted  as  assistant  manager  by  consent  of 
the  whole.  The  witness  was  not  pre- 
sent at  the  drawing  of  15460  ;  but  on  his 
arrival  trom  Albany,  on  tlie  18th  of  Sep- 
tember, examined  t||^  files,  nnd  the  num- 
ber was  indeed  soiled,  but  not  as  if  kejit 
in  the  pocket.  He  had  no  other  interest 
in  the  Owego  lottery,  except  having  pur- 
chased 10  tickets  of  .Mr.  Ogden,  one  of 
which  drew  ;535000  ;  nor  had  tlie  wit- 
ness any  other  concern  with  Sickels  in 
the  fortunate  ticket,  except  lending  him 
^2000,  part  of  the  amount  drawn. 

Being  cross-examined  by  Hoffman,  the 
witness  further  stated,  that  having  re- 
ceived word  at  Albany,  from  Col.  Ogden 
and  Mr.  Allen,  the  lottery  office  keeper, 
that  the  ticket  had  drawn  a  prize,  the 
witness  sold  the  ticket  to  the  former  gen- 
tleJiian,  w  ho  paid  a  part  of  the  money  to 
the  witness  ;  and  a  check  of  ^9000  and 
upwards  ;  also  a  part  of  the  net  proceeds 
of  the  prize,  which  was  J2970U,  having 
been  given  by  Allen  to  the  witness,  he 
left  it  with  Sickels,  and  agreed  to  lend  him 
from  the  money  to  be  received  on  the  cljeck 
§2000.  Since  that  time,  and  at  three  seve- 


Wells  hereupon  stated,  that  the  inrpiiiy 
was  usele-s,  and  had  no  bcjiring,  that  he 
could  pf^rceive,  on  any  point  in  the  case. 

By  tiie  mayor  :  I  thiidc  the  question  is 
proper.  Tliis  is  a  cross-examination,  in 
which  counsel  are  permitted  to  t:;ke  a 
much  wider  rati'xe  than  in  a  direct  exami- 
nation. This  is  an  injpiiry  whether  Sic- 
kels was  in  any  manner  concerned  in  this 
ticket  ;  and  we  ought  not  to  be  confined 
to  the  mere  ipse  dixit  of  the  witness. 
We  must  ju  obe  tliis  alfair  to  the  bottom. 

ilofiman  :  To  whom  did  the  other  half 
of  this  ticket  belong  ?  * 

Witness  :  Mr.  Mayor,  1  will  explain  : 
tiiis  was  a  mere  matter  of  delicacy.  CVi])- 
tain  Koorbach  was  the  bearer  of  the  in- 
telligence of  my  good  fortune,  from  this* 
city  to  my  house  at  Albany.  ]*eing  sur- 
prised at  the  intelligence,  I  walked  the 
lioor  for  f^orne  time  before  I  spoke,  and 
revolved  the  affair  in  my  mind.  I  con- 
>idered  that  I  had  a  number  of  iiiditrent 
relati<»ns  to  whom  I  should  be  obliged  to 
lend  this  money  were  it  known  that  I  had 
drawn  the  whole.  There  was  a  legacy 
whiciihad  been  left  for  my  children,  which 
had  been  sqi.andered  in  relieving  my  rela- 
tions ;  and  I  wanted  to  retain  at  least  a  part 
of  tiiis  money  to  replace  that.  I  therefore 
declared  to  Koorbach,  at  that  time,  that 
I  was  but  part  owner  ;  and  was  obliged 
to  declare  it  in  a  publication  ;  but,  the 
truth  was,  /  zcas  the  sole  oiL-ubr. 

The  witness  further  stated,  that  on  his 
way  from  Albany,  he  intimated  to  iJoor- 
bach,sufhciently  to  be  understood,  thathe, 
the  witness,  owned  the  whole  ;  and,  when 
before  the  Grand  Jury,  mentioned  the  af- 
fair to  Mr.  Price,  and,  in  confidence,  re^ 
quested  him  not  to  pursue  the  inquiry  fur- 
ther on  this  point  than  as  concerned  the 
interest  of  Sickels. 

The  witness  ^ever  knew  of  any  ar- 


CITY-HALL 

rangement  among  the  managers,  relative! 
to  not  showing  iheir  hands  in  drawing.  j 

After  stating  the  story  about  the  at-  \ 
tempt  to  bribe  the  boy,  and  his  conduct ! 
on   the    occasion,    which    the    witness  | 
thought  noble,        stated  that  he  was  a 
perfect  stranger  to  the  managers  of  the 
Owego  Lottery. 

Stephen  Price,  Foreman  of  the  Grand 
Jury  in  Octobcrlast,  confirmed  the  relation 
of  the  last  witness  concerning  his  state- 
ment of  owning  the  prize,  and  his  motive 
in  concealing  the  fact;  and  further  stated, 
that  it  was  a  question  agitated  before  the 
jury,  w^hether  he  should  be  required  to 
answer  who  owned  the  other  part,  but  j 
that  he  was  not  asked  that  (piestion  ;  and  j 
in  answer  to  the  inquiry,  whether  Sickels  | 
did,  Denniston  answered  in  the  negative,  j 

This  witness,  on  his  cross-examination,  i 
stated,  that  when  Sickels  was  before  the  I 
Grand  Jury,  he  testilied,  that  during  the  i 
drawing  of  one  of  the  tormer  lotteries,  - 
something,  which  proved  to  be  a  number,  ; 
was  first  iliscovered  in  the  crack  of  the 
floor  near  where  the  wheel  sat  ;  and  a 
further  search  being  made,  10  more  were 
found.    He  stated  that  some  person  must 
have  attempted  to  take  them  away  from 
his  house  ;  but  having  failed  in  their  ob- 
ject, brought  them  biick. 

Arthur  IL  Roorbac'.i  testified,  that  Mr.  I 
Allen  sent  word  by  him  to  Deimiston  of 
his  good  tortune,  requesting  the  witness 
to  tell  Denniston  that  the  money  would  | 
be  paid  at  Aliens'  otlice,  and  that  he  wish- 
ed Denniston  to  say  the  ticket  was  ob 
tained  there. 

On  his  arrival  at  Albany,  before  going 
to  his  own  family,  the  witness  went  to  the 
house  of  Denniston  in  a  carriage,  and  im- 
parted to  him  the  news  ;  and  he  then 
walked  the  lioor,  apparently  in  agitation, 
and  at  length  said,  "  Strange,  that  I  have 
b^n  the  owner  of  so  many  tickets  ;  and 
now  when  fortune  smiles,  she  only  smiles 
by  halves  !"  The  witness  then  understood 
by  Denniston  that  he  owned  but  the  half. 

He  came  to  this  city  with  the  witness  ! 
the  next  trip  ;  and  it  being  supposed  by 
many  that,  by  reason  of  his  having  first 
gone  to  Denniston's  before  going  to  his 
own  family,  the  witness  owned  a  part  of 
the  prize,  he  was  solicitous  to  know  of 
Denniston  who  owned  the  other  half, 
when  he  said,  *'  Captain  Roorbach  you 


RECORDER.  171 

know  my  situation  :  I  have  an  expensive 
and  needy  family,"  kc.  and  plainly  gave 
the  witness  to  understand  that  he  owned 
the  whole  ticket. 

James  Heard  testified,  that  two  or  three 
months  ago,  Sickels  asked  the  witness  if 
he  wanted  any  money,  stating  that  he  had 
i^i^^OOO  belonging  to  Denniston  in  his 
hands.  The  witness  did  not  then  accept 
the  ofler,  but  subsequently  did,  and  paid 
the  money  to  Denniston. 

George  Waite  testified,  that  large  quan- 
tities of  printed  numbers  for  the  lottery, 
in  sheets,  tied  together  in  bundles,  having 
been  printed  for  several  years  back,  had 
lain  on  the  shelves  of  his  warehouse  for 
the  use  of  the  lottery  ;  that  the  outside 
sheets  were  soiled  and  some  damaged, 
and  that  Sickels  never  returned  any  of 
the  soiled  sheets — but,  (being  cross-ex- 
amined,) the  witness  did  not  know  whe- 
ther lo468  was  a  number  cut  from  an 
outside  sheet. 

It  appeared,  in  substance,  from  the  tes- 
timony of  Jeremiah  I.  Drake,  that  a  short 
time  before  the  latter  publication,  upon 
wiiich  this  indictment  is  founded,  took 
ph^ce,  by  mutual  agreement  between  Bald  - 
win,  and  Fay,  his  counsel,  on  one  part, 
and  Denniston,  Allen,  and  the  witness,  on 
the  other,  it  was  referred  to  Allen,  Fay, 
I  and  himself,  to  examine  the  suspected 
numbers  ;  and,  on  the  evening  of  the  day 
preceding  that  on  which  that  publication 
I  appeared,  the  examination  took  place  in 
presence  of  a  number  of  gentlemen  ;  when 
the  numbers  being  taken  from  the  files  and 
fiiced  downwards  on  a  table.  Fay  particu- 
larly examined, and  was  not  able,  though  he 
held  them  up  before  the  window,  to  select 
either  of  the  suspected  numbers.  There 
was  a  number  of  ^30  prizes  more  soiled 
than  either  of  the  suspected  numbers. 

At  one  time,  the  witness,  in  the  park,  in 
presence  of  Denniston,  Fay,  and  others, 
told  the  defendant,  that  as  those  whose 
character  w^as  implicated  by  the  course 
he  had  taken  were  their^  (i.  e.  the  wit- 
ness and  defendant's,)  political  and  per- 
sonal friends,  that  it  was  calculated  to  in- 
jure himself ;  and  that  it  was  a  foolish 
thing  for  him  to  pursulpt  upon  suspicion 
merely,  and  without  evidence  ;  and  the 
witness  then,  (as  he  has  at  other  times,) 
earnestly  requested  that  he  would  agree 
to  abandon  his  cours<?.  At  this  time  he  said 
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that  he  knew  it  was  luolisli,  ^c,  and  de- 
clared that  if  he  could  consistently  get 
out  of  it,  he  would.  Messrs.  Fay  and  Uen- 
niston  went  apart  and  conversed,  ami  re- 
turning, Fay  advised  the  defendant  to  a 
compromise,  and  it  was  a;;reed  that  on 
the  next  day  they  should  all  meet  at  Fay's 
olfice,  and  that  something  should  be  fixed 
on  satibfactory  to  all. 

Mr.  Fay  read  in  evidence,  from  the 
Chronicle  of  the  17th  of  September,  the 
following  article  :  Error  Corrected.  The 
proprietor  of  the  Republican  Chronicle, 
having;  inadvertently  published  in  tliis  ])a- 
jier  of  last  evening,  a  paragraph,  iin|diratini^ 
some  persons  in  the  manaitemcnt  ol'  the 
present  lottery,  and  having  since  heard  (hat 
Dr.  S.  L.  Mitchill  and  General  Jeremiah 
Johnson  are  the  only  acting  managers,  at 
present,  in  this  city,  I  with  pleasure  de- 
clare, that  I  have  the  fiillest  confidence  in 
the  honour  and  integrity  of  those  gentle- 
men ;  and  I  have  since  been  informed, 
from  a  source  which  I  have  no  reason  t»> 
doubt,  that  an  investigation,  with  respect 
to  the  insurance,  has  taken  plarc,  wliich 
resulted  to  the  satisfaction  of  all  parlies 
concerned. 

CHARLES  N.  BALDWIN.  ' 

The  witness  then  stated,  that  lie  was 
not  certain  whether  this  publication  was 
after  the  conversation  of  which  he  had 
spoken  or  not. 

Fay  then  read  from  the  °ame  paper  of 
the  24th  of  September,  the  following  ar- 
ticle :  LOTTERIES.  On  this  subject 
an  investigation  is  now  taking  place,  in 
the  course  of  which  we  hope  to  prove  Mr. 
Sickels  and  Mr.  Judah  free  from  imputa- 
tion. They  are  gentlemen  well  known 
to  us,  and  they  both  have  sworn  they 
know  nothing  of  fraud  in  this  atfair.  They 
are  men  of  established  character,  and  no 
one  who  knows  them  can  doubt  their  ve- 
racity under  an  obligation  so  solemn. 

'*  The  public  are  requested  to  suspend 
opinion  as  to  them^  until  the  result  of  this 
investigation  shall  be  known.  It  is  ne- 
cessary, and  justice  demands  that  we 
should'  again  say  we  never  intended  the 
slightest  imputation  upon  the  purity  of 
the  managers,  Gejl  Johnson,  Dr.  Mitchill, 
and  Alderman  Denniston,  Mr.  Kent  or 
Mr.  M'Lean,  or  on  the  little  boy,  whose 
innocence  we  cannot  doubt." 

The  witness  then  stated,  that  this  pub- 


;  licationwas  after  the  conversation  in  prr  - 
I  senre  of  D^'nni-tor),  Fay,  and  olhei«. 
j     It  appeal  ed  from  the  testimony  of  .hdiri 
?.  Sickels,  a  son  of  the  ^uiJ-n^anager,  tli.:l 
j  at  the  time  aj)))ointcd,  he  was  present  ;it 
I  the  otlice  of  Mr.  Fay,  when  Denniston, 
!  Judah,  Fay,  and  Baldwin,  were  there, 
!  and  the  witness  explained  to  Fay  how  the 
tickets  may  have  been  soiled — that  as 
■  they  were  rolled  up  on  a  wire,  and  tied 
I  in  the  family,  hv  the  father,  and  the  sis- 
;  ters  of  the  witness,  and  himself — ;is  the 
I  father  used  snnlT,  and  the  witness  smoked 
i  segars,  the  soil  might  have  originated 
I  either  iVom  the  snutVcMl  fingers  of  the  fa- 
'  ther,  or  troin  the  ashes  on  the  segars 
^muk(Ml  by  the  witness  while  so  engaged  ; 
j  and  tliat  the  aj>j)earance  of  nnlairness  in 
I  drawing  the  stationary  )f^35,000  in  the 
I  Owego  Lottery  by  the  lather's  dropping 
j  his  hand,  &.C.,  was  attributable  to  a  cut  on 
his  arm  several  years  ago,  injuring  the 
tendons,  and  occasioning  the  arm  involun- 
!  tarily  to  drop  alter  having  been  raised, 
i     Fay  was  satislied,  and  wrcHe  the  article 
'  last  read,  and  Baldwin  assented  to  its  pub- 
;  lication  ;  and  the  former  gentleman  com- 
!  plimented  the  father's  integrity. 
1     Moses  Alh-n,  after  conlirming  the  tes- 
i  timony  of  Mr.  Drake,  in  relation  to  the 
I  examination  of  the  soiled  numbers,  stated, 
!  that  at  the  time  it  v,as  taking  place,  Bald- 
!  win  said  that  the  number  was  not  so  much 
I  soiled  as  he  supposed  ;  that  he  had  been 
j  misinformed  ;   and  the   witness  thought 
i  that  he  was  fully  satisfied. 
I     Being  cross-examined,  the  witness  sta- 
!  ted,  that  he  was  a  vender  of  lottery  tick- 
ets— that  there  was  a  man  named  Wood- 
ruff at  the  examination  of  I'jlGo,  who, 
after  '■everal  persons  (and  among  them 
the  witness)  had  tried  to  select  the  num- 
ber from  those  which  were  faced  down- 
wards, offered  to  bet  ^50  to  one  that  he 
could  pick  out  the  number  ;  when  Judah 
told  him  that  his  interference  was  unne- 
cessary, as  three  gentlemen  had  been  ap- 
pointed to  examine  the  number  ;  and,  af- 
ter asking  liim  what  business  it  was  to 
him,  called  him  an  impertinent  fellow. 

Abraham  Herring,  on  being  sworn,  sta- 
ted, that  he  had  been  a  manager  in  seve- 
ral lotteries,  and  that  some  numbers,  after 
being  drawn,  are  more  soiled  than  others, 
and  some  are  almost  worn  through. 
John  H.  Sickels  was  hereupon  called 
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on  behalf  of  the  prosecution,  when  the 
mayor  stated,  that  being  unwell,  he  was 
unwilling  to  take  up  the  testimony  of  so  im- 
portant a  witness  as  this,  until  the  next  day. 
Whereupon,  the  counsel  for  the  prosecu- 
tion produced  Herman  Le  Roy,  Peter 
Schermerhorn,  George  Warner,  Dr.  Pe- 
ter Wilson,  The  Rev.  Gerardus  A.  Kuy- 
pers,  Aus^ustine  N.  Lawrence,  Elias  Nixon, 
John  I.  Brower,  and  James  Van  Antwerp 
— all  gentlemen  as  venerable  in  years,  and 
exalted  in  character  and  respectability,  as 
any  in  this  city,  who,  on  being  severally 
sworn,  concurred  in  stating  that  John  H. 
Sickels  was,  and  had  been  since  their  ac- 
quaintance with  him,  a  man  of  the  most 
unexceptionable  character  and  conduct — 
that  he  was  a  member  of  Dr.  Kuypers' 
church,  of  which  he  had  been  a  treasurer 
for  several  years,  and  also  for  the  corpo- 
ration in  building  this  Hall.  Several  of 
these  witnesses  spoke  from  an  acquaint- 
ance with  Sickels  for  tit'ty  years,  several 
for  forty,  and  neither  of  them  for  less  than  I 
twenty-five.  i 

Isaac  Denniston,  on  bein.g  again  called  j 
on  behalf  of  the  prosecution,  stated,  that  j 
he  was  not  present  at  the  time  stated  by  | 
Mr.  Jansen  when  Xo.  17  was  wanting. 

Being  cross-examirod  by  HolTman,  the 
witness  further  stated,  that  he  purchased 
at  auction,  Waite  bidding  tliem  olT,  fifty 
tickets  for  Sickels  and  the  witness,  to  ac- 
commodate their  particular  friends.  Of 
those  tickets.  Sickels  had  30,  and  ti.e  wit- 
ness 20,  and  before  the  lottery  com- 
menced drawing  the  witness  sold  all  his. 

Sickels  knew  the  witness  had  ten  tick- 
ets in  the  Owego  Lottery,  but  did  not 
know  their  numbers.  The  purchase  of 
these  tickets  was  not  secret,  and  his  name 
was  entered  as  the  purchaser  in  Col.  Og- 
den's  book. 

The  witness  further  stated,  that  he  had 
known  several  times  numbers  wanting 
towards  the  close  of  the  drawing,  which 
were  supplied.  These  turned  out  blanks. 

By  the  Court  :  (to  Denniston,)  Have 
you  ever  heard  of  deticiencie-:  in  the  prize 
wheel  ? 

Witness  :  I  have  :  the  prize  of  §10,000, 
drawn  by  Mr.  Livingston,  was  kept  out 
of  the  wheel  until  towards  the  last  day. 

Question  :  Was  there  any  inquiry  insti- 
tuted by  the  managers  to  ascertain  in  what 
manner  or  by  whom  this  had  been  done  ? 


I     Answer  :  There  was  none  ;  because 
I  there  was  no  source  to  apply  to  for  that 
purpose. 

Question  :  Suppose  a  number  was  to 
be  kept  out  of  the  wheel,  would  not  this 
affect  the  chance  as  respects  the  whole. 

Answer  :  t  conceive  not. 

Question  :  AVould  not  the  keeping  out 
of  a  prize  till  towards  the  last  day,  raise 
the  price  of  tickets  in  the  hands  of  their 
vendors  ? 

Answer  :  It  would. 

John  H.  Sickels,  apparently  more  than 
sixty  years  of  age,  testified,  that  since 
i  1804.  until  this  time,  he  had  put  up  tick- 
ets for  all  the  lotteries  drawn  in  this 
state  from  that  time,  except  those  of  the 
Union  College  and  Literature,  and  was  it 
manager  in  the  first  of  that  class,  the  last 
of  Union  College,  the  Black  River,  and 
Board  of  Health  Lotteries.  With  regard 
to  the  10  numbers  said  by  General  Jolm- 
son  to  have  been  found  on  tlie  floor,  they 
fell  from  the  table  by  accident. 

The  witness  never  heard  of  the  cir- 
cumstance of  No.  17,  related  by  Mr.  Jan- 
sen, except  since  this  publication ;  but 
has  known  of  numbers  falling  short  on  the 
last  day.  The  practice,  among  the  ma- 
nagers, since  the  witness  has  known  any 
thing  of  lotteries,  is  to  count  the  numbers 
the  day  before  the  last  day's  draw- 
ing ;  and  should  there  be  ;my  deficiency, 
make  it  up.  In  some  instances,  there  is 
no  deficiency,  and  he  never  knew  of  more 
than  two. 

The  witness  was  present  when  the 

10,000  prize,  owned  by  Mr.  Livingston, 
was  drawn.  The  day  previous  to  the 
last  day's  drawing,  it  being  suggested  that 
the  prize  was  wanting,  the  managers 
opened  every  blank  and  prize  in  the 
wheel,  and  found  this  wanting.  At  the 
same  time,  said  the  witness,  1  declare  that 
1  saw  Dr.  Mitchill  put  this  in  the  wheel 
at  my  house. 

Jay  :  Will  you  explain  about  the  ten 
numbers  found  under  the  stage  ? 

Witness  :  I  stated  to  the  grand  jury 
there  were  ten  ;  but  can  now  state  there 
were  only  four.  Towards  the  close  of 
the  drawing,  I  went  into  the  room  for  the 
purpose  of  assisting,  and  saw  Mr.  Gilchrisr 
there  ;  and  the  boys  were  playing,  and  it 
was  said  that  four  had  been  found  by  the 
boys  under  the  stage.    I  looked  ;  ^,nu 
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in  a  cr;u  k  of  the  lloor,  under  the  carpet 
on  tlie  st.'jge  wliercon  the  wheel  rested, 
about  18  inches  from  this  carpet's  edge,  I 
found  three  or  four  more  ;  and  when  the 
managers  came  I  informed  tliem,  and  they 
requested  me  to  keep  them  until  the  dav 
before  the  last  day's  drawin^;.  The  wit- 
ness did  not  know  how  the  numl)er.s  came 
there,  but  had  understood  that  the  wheel 
had  once  fell,  and  the  door  burst  open. 
The  witness  at  this  time  thought  tliere  was 
some  foul  play. 

Mr.  Burtus,  now  deceased,  often  came 
to  the  witness  and  told  him,  that  he  sus- 
pected some  foul  play  in  the  11000  num- 
bers stated  by  Mr.  Bloodj^ood  ;  and,  the 
same  day  the  numbers  were  f«»und,  the 
witness  showed  them  to  Burtus,  not  telling 
him  of  the  managers'  directions  ;  hut  these 
were  not  the  numbers  he  had  been  hit 
on. 

The  acrotint  given  by  the  witness  rel;i- 
tivc  to  lockin;^  the  wheels,  and  tlie  impos- 
sibility of  acces«,  rorrespond^d  ^vifii  that 
given  by  Dr.  Mitchill.  The  witness  does 
not  remember  of  numl>er5  having  been 
dropped  by  the  boys  more  than  onre,  and 
then  they  were  returned  to  the  wheel 
unopened  ;  and  it  is  unavoidable,  in  draw- 
ing numbers,  sometimes  to  draw  more 
than  one,  for  they  will  ot*ten  adhere. 

The  managers  draw  600  a  day,  and  the 
drawing  is  onl}'  for  an  hour  ;  and  while 
the  witness  has  been  at  the  wheel,  the 
boy  who  draws  has  often  been  ahead  of 
the  managers.  Such  numbers  were  fre- 
quently put  in  a  handkerchief  on  the  knee 
of  the  witness,  who  called  them  off,  as 
near  as  he  could,  in  the  order  in  which 
drawn,  and  never  intentionally  deviated. 

He  never  called  an}'  numbers  not 
drawn  from  the  wljeel  ;  and  15468  was 
so  drawn  and  put  on  his  lap  ;  nor  has  he 
any  idea  or  knowledge  but  that  it  was 
fairly  drawn,  nor  did  iie  know  of  any  in- 
surance on  that  number,  nor  did  he  make 
any  communication  either  directly  or  in- 
directl}'  to  Judah  concerning  that  or  any 
other  number  at  any  timn  whatsoever. 
The  witness  never  kept  any  low  numbers 
or  any  other  out  of  the  wheel,  and  never 
told  Burtus  that  any  low  number  was  not 
there  ;  but  told  Burtus.  as  he  did  Brower, 
that  there  was  no  prospect  that  the  low 
squmbers  would  come  out  until  the  last  day ; 
tor  the  witness,  from  his  experience  in 


putting  up  lotlenr*  a  long  lin>e,  knew, 
that  the  high  and  low  numbers  are 
uniforndy  i)ut  first  in  the  bark  of  the 
wheel,  which  tun\<  perpendicularly  over, 
and  therefore  judged,  from  what  had 
often  occurred,  that  tho*e  numbers  would 
not  come  out  until  near  the  close  of  the 
drawing.  The  witness  might  have  told 
them  that  they  need  not  be  afraid  of  2,  .3, 
and  5,  but  does  not  remember  that  he  par- 
ticularized, and  does  not  think  he  did. 

'J'he  low  numbers  u-^ually  come  out  the 
last  day,  but  not  always. 

Either  Brower  or  Burtus  asked  the 
witness  if  Judah  knew  that  the  low  num- 
bers would  not  rf)me  out,  and  was  an- 
swered that  he  did  not. 

By  the  Court  :  Did  you  not  give  this 
information  for  their  benefit  in  insurance? 

Witness  :  I  knew  they  insured,  and 
thought  it  would  be  for  their  benefit ;  but 
this  was  not  my  motive. 

(xue^tion  :  Ilave  you  not  since  told 
thetn  you  was  in  jest  ! 

Answer  :  I  have  :  but  was  sincere  in 
iriving  them  the  information.  After  this  I 
thought  it  im])rudent.  and  told  Lurtus  1  was 
sorry  ;  but  never  told  him  that  it  was  for 
keeping  numbers  out  of  the  wheel.  Since 
this  disturbance  I  went  to  him  and  told 
him  this  was  but  in  jest,  because  I  wish- 
ed to  stop  the  noise,  l^oth  declared  thejr 
had  not  acted  from  the  information. 

The  witness  had  sometimes  borrowed 
uncurrent  money  of  them  to  their  bene 
fit  ;  for  he  returned  current  money.  He 
requested  Haines  to  speak  to  Mrs.  Bates 
for  $400,  and  told  him  that  as  he  WdS  to 
be  a  manager,  he  Ziould  he  of  sen-ire  to 
him — meaning  in  the  purchase  of  tickets, 
in  recommending  him  to  the  other  mana- 
gers, and  in  endorsing  for  him.  To  Mr. 
Brooks  the  witness  did  apply  to  endorse, 
as  stated  by  him,  and  told  him  that  as  he 
was  to  be  a  manager  he  would  aid  him ; 
but  never  said  that  when  a  manager  they 
could  play  into  each  other's  hands. 

He  drew  the  $35,000  stationary  by 
holding  up  his  hand  before  him,  putting 
it  into  the  wheel,  drawing  out  the  number, 
and  showing  the  hand  ;  which,  after  the 
number  was  drawn,  fell  :  for  having  cut 
it  several  years  ago,  the  tendons  of  the 
arm  were  weakened. 

He  told  Smith,  that  it  was  his  opinion 
that  the  managers  ought  not  to  show  their 
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hands  in  drawing  the  stationary  prizes,  as 
the  Lei^ishitnre  had  placed  confidence  in 
them,  &ic.  but  never  told  him  of  the  ar- 
rangement as  related  by  him. 

During  the  drawing  of  any  other  lot- 
tery, or  of  this,  the  witness  never  owned 
any  ticket  or  tickets,  but  has  sometimes 
bought  one  for  each  of  his  daughters.  He 
never  insured,  and  was  ever  opposed  to 
insurance  :  and  the  present  defendant  was 
©nee,  in  this  court,  convicted  of  insuring, 
on  the  testimony  of  the  witness,  who 
proved  that  the  number,  charged  to  have 
been  insured,  came  out  on  a  particular 
day. 

He  never  knew  the  numbers  of  either 
of  Denniston's  ten  tickets,  and  never  went 
to  Col.  Ogden's  office  to  inquire. 

He  received  a  check  of  Aliens  for 
§9000  in  favour  of  Denniston  previous 
to  his  leaving  this  city,  who  requested 
him  to  take  it  for  collection,  which  he 
did,  and  has  since  paiil  him  the  whole 
amount,  except  ^2000,  borrowed  money, 
for  which  he  gave  his  promissory  note, 
payable  in  one  year  from  the  21th  of 
June  last. 

The  witness  had  been  laid  under  a 
temporary  embarrassment  about  a  year 
ago,  by  reaj^on  of  having  endorsed  for  his 
friends  to  $10000,  who  failed.  The  Me- 
chanics' Bank,  on  his  request,  had  con- 
solidated the  demands,  and  gave  time  ; 
and  he  had  paid  about  half ;  tlie  other 
being  secured  by  mortgages  on  his  pro- 
perty. 

While  engaged  in  drawing,  the  witness 
never  took  more  than  20  numbers  from 
the  wheel  at  a  time  himscll' — never  took 
any  when  the  boy  was  present ;  and  the 
reason  of  doing  this  was  to  save  the  la- 
bour of  rising  ol'ten,  and  to  shorten  busi- 
ness. The  witness  did  not  conceive  it 
an  injury  ;  and  the  managers  who  have 
been  present  have  never  made  any  ob- 
jections, nor  did  they  find  fault  with  the 
constant  practice  of  returning  those  num- 
bers into  the  wheel  which  happened  to 
be  on  hand  at  the  rests  at  each  hundred. 

By  the  Court  :  So  that  a  man's  tick- 
et, corresponding  with  one  of  these  num- 
bers, remaining  over,  and  which  might,  had 
it  been  called,  been  entitled  to  a  prize, 
might,  by  reason  of  its  being  returned, 
remain  in  the  wheel  a  week  afterwards 
for  a  second  chance  ? 
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Witness  :  It  might :  but  if  this  practice, 
of  drawing  more  than  one  at  a  time,  had 
not  been  pursued,  the  drawing  could  not 
have  been  effected  in  an  hour. 

By  the  Court  :  The  statute  does  not 
require  that  a  particular  number  should 
be  drawn  at  a  specific  time  :  this  is  letl; 
to  the  discretion  of  the  managers. 

The  witness,  in  his  cross-examination, 
which  was  conducted  by  Ogden,  stated, 
that  he  told  the  Grand  Jury  that  he  had 
found  ten  tickets  in  the  crack  of  the  tloor, 
but  after  going  home  he  recollected  and 
found  that  he  had  been  mistaken.  Gil- 
bert or  Gilchrist  was  there  when  he  came 
in,  and  understanding  that  the  boys  had 
found  the  numbers  under  the  stage,  in- 
stead of  looking  there,  lifted  up  the  car- 
pet and  found  three  or  four  more.  The 
witness  does  not  remember  which  of  the 
managers  was  present,  but  he  thinks  he 
mentioned  it  to  one  or  more  of  them 
when  he  next  saw  them,  but  is  not  posi- 
1  tive  ;  and  he  believes,  that  from  the  day 
I  the  numbers  were  found  nntil  the  last 
!  day's  drawing,  several  elapsed,  and  is  sure 
one  did.  He  cannot  remember  which  of 
the  managers  requested  him  to  keep  those 
numbers  out  of  the  wheel. 

He  showed  them  to  the  late  Burtus,  be- 
cause he  said  he  had  been  injured  by  in- 
surances on  14000  and  odd. 

By  the  Court  :  Did  it  not  occur  to  the 
managers,  that  if  those  numbers  were 
kept  out  of  the  wheel  the  purchasers  of 
the  corresponding  tickets  would  lose  their 
chance  ? 

Witness  :  I  don't  remember  any  con- 
versation among  them  on  this  subject. 

Ogden  :  Was  you  not  at  Judah's,  late 
at  night  immediately  preceding  the  day 
13468  was  drawn  ? 

Judah  and  myself  were  never  together 
late  that  night,  or  any  other  that  I  re- 
member. 

Question  :  Do  you  know,  or  have  you 
any  reason  to  believe,  who  was  the  writer 
of  the  anonymo(]s  letter  to  Judah  ? 

Answer  :  I  do  not  know  who  the  writer 
was  :  I  saw  it  after  it  was  received,  and 
my  grandson  took  a  copy. 

The  witness,  after  the  stationary 
^35,000,  had  been  drawn  in  the  Owego 
Lottery,  understood  there  were  some  sus- 
picions of  unfairness,  and  when  the  sta- 
tionary pTOjOOO  was  to  be  drawn,  pro- 
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posed  to  Stewart,  tho  NLW-Jci^ey  mana-  ; 
ger,  to  draw  that  prize,  a-j  a  (  oinpliment , 
to  tliose  managers  ;  but  the  previous  siis-  j 
picions  against  the  witness,  did  not  indii-  . 
ence  him  to  dechne  drawmi^  the  last  men- 
tioned prize  ;  Ibr  he  was  conscious  of  his 
own  innocence. 

By  the  Mayor  :  Mr.  Sickela,  since  you 
have  been  a  matiager  in  lotteries,  have  you 
ever  purchased  arid  licUl  any  ticket  or  i 
tickets  in  the  same  lottery  oi  which  you  ! 
was  manaj^er  ?  I 

Answer  :  1  never  purchased  or  hehl  ' 
any  ticket  or  tickets  for  myself  in  any  lot-  | 
tery  of  which  1  was  manager.  j 

C^aestion  :  Was  you  not  in  one  of  the 
lotteries,  of  which  you  was  manager,  n 
secret  contractor  for  almost  all  the  unsold 
tickets  ? 

Witness  :  (droppina;  his  head,)  I  was  : 
but  I  did  not  at  first  recollect  this,  it  was 
in  one  of  the  literature  lotteries  of  which 
I  was  a  manager.  William  W.  Gilbert, 
though  a  manager,  was  not  interested  ;  ! 
but  Anthony  L.  Jileecker,  Isaac  Clason, 
James  Arden,  Peter  Curtenius,  and  ano- 
ther with  myself,  were  secret  contractors 
for  20000  unsold  tickets,  the  interest 
in  which  each  had  an  equal  share. 

Question  :  Did  not  one  of  these  tickets 
draw  a  high  prize  ? 

Answer  :  One  of  them  drew  a  prize  of 
1^30,000  on  the  last  day's  drawing,  and  1 
iiad  one  sixth  part  of  the  moiiey. 

The  court  hereupon  referred  to  a  sta- 
tute, passed  April  8th,  1805,  (L.  N.  Y. 
Vol.  4.  p.  235.  sect.  9.)  prohibiting  "  any  I 
person  or  persons  being  a  manager  of  any 
lottery  within  this  state,  directly  or  indi-  ! 
rectly,  to  contract  for  or  be  concerned 
with  any  company  or  compar  .es  in  con- 
tracting for  any  part  or  portion  of  the 
tickets  of  the  said  lottery  of  which  he  or 
they  are  managers*' — but  it  appeared,  and 
was  admitted  on  both  sides,  that  the  time 
referred  to  by  the  witness  when  he  was 
concerned  as  a  secret  contractor  was  be- 
fore the  passing  of  the  act. 

The  counsel  for  the  defendant  here 
put  a  number  of  questions  to  the  witness, 
touching  his  conduct  as  Treasurer  of  the 
Dutch  church,  which,  with  the  answers, 
are  not  material. 

By  the  Court :  What  did  you  mean  just 
now  when  you  was  asked  whether  you 
ever  purchased  and  held  any  ticket  or 


j  tickets  in  any  lottcfy  of  wliich  you  wag 
I  manager,  m  ipialilying  the  answer  by  say- 
ing,    /  never  held  tickets  for  myself 

Answer  ;  I  njcant  by  this  qualification 
that  I  had  pui  chased  tickets  for  my  daugh- 
ters, as  I  before  stated. 

By  one  of  the  Jurors  :  I  think  you  said 
when  you  found  the  tickets  under  the 
carpet  you  suspected  fraud.  Did  you 
ever  impart  those  suspicions  to  any  of  the 
managers  I 

Answer  :  I  do  not  remember  that  I  did. 

Benjamin  Hart  testified,  that  he  was 
one  of  the  clerks  at  the  drawing  of  the 
stationary  ii^35,()00,  and  believes  tliat  Sic- 
kels  drew  it,  holding  up  his  hand  as  usual. 

Isaac  Moses  testified,  that  on  the  morn- 
ing of  the  11th  of  September,  at  about 
eight,  Judah  called  at  the  lottery  office 
of  Thorne  and  the  witness,  and  Thome 
not  being  in  he  was  sent  for,  and  when 
he  came,  Judah  wanted  him  to  get  insu- 
rances on  154G8,  informing  him  that  this 
number /tf/(/  been  dreamed  oJ\  and  not  that 
he,  Judah,  had  himself  dreamed  of  it  ; 
and  of  this  the  witness  is  positive. 

Jtidah  gave  Thorne  iJllO,  as  the  pre- 
mium for  the  insurances,  telling  him,  at 
the  same  time,  that  he  might  be  interest- 
ed to  half  the  amount ;  but  he  declined, 
and  took,  in  company  with  the  witness, 
;^250. 

Being  cross-examined,  the  witness  sta- 
ted, that  Judah  gave  him  glOO  in  pre- 
sence of  Thorne,  from  kindness,  and  be- 
cause he,  the  witness,  had  been  deprived 
of  his  proportion  of  the  amount  insured, 
by  the  refusal  of  the  insurers  to  pay. 
The  witness  saw  the  anonymous  letter  on 
Monday  ;  and  does  not  think  that  Judah 
mentioned  to  him  any  thing  about  the  let- 
ter till  that  day. 

Samuel  llealy  testified,  that  he  had  a 
conversation  with  the  defendant  on  the 
subject  of  being  a  witness,  when  he  cau- 
tioned the  witness  against  saying  that  the 
suspicious  numbers  were  not  as  much 
soiled  as  the  others,  and  threatened,  if  he 
did,  to  publish  him  in  his  paper. 

The  witness  had  frequently  insured  on 
dreams — it  is  constantly  done,  and  he 
would  have  done  as  Judah  did  in  insuring 
15468.  All  over  the  city,  women,  par- 
ticularly, who  are  in  the  habit  of  insuring, 
refer  to  the  dreams  of  themselves  or 
otliers.  or  to  any  ridiculous  oracle. 
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In  the  4th  class,  the  witness  dreamed  | 
about  No.  14  :  the  witness  insured,  the 
number  came  out,  and  he  got  §500. 

Gilchrist  was  here  again  called  on  be- 
half of  the  defendant,  and  testified,  that  he  ! 
had  not  long  been  acquainted  with  Thorne,  i 
but  from  what  the  witness  had  heard  or 
known,  he  believed  Thome's  character, 
for  truth  and  veracity,  good. 

The  witness  never  heard,  before  this 
disturbance,  thcit  any  numbers  were  taken  \ 
up  by  Sickels  from  the  crack  of  the  floor  ; 
but  did  learn  from  Mr.  Gilbert,  that  four 
were  found  by  the  boys  under  the  stage, 
which  he  understood  were  given  to  3Ir. 
Sickels,  to  be  kept  till  the  last  day's  draw- 
ing. 

Gen.  Johnson  being  again  called  on  the 
same  side,  testified,  that  he  was  not  pre- 
sent at  the  time  the  boys  found  the  num- 
bers ;  but  never  heard  of  Sickels'  tinding 
any  numbers  in  the  crack  of  the  floor,  un- 
til he  heard  of  it  before  the  grand  jury. 
It  was  the  opinion  of  all  the  managers,  at 
the  time,  that  those  numbers  found  by  the 
boys  were  not  dropped  on  the  floor  ;  but 
that  it  must  have  been  done  by  some  ras- 
cal who  wanted  to  impose  on  the  mana- 
gers. It  was  the  opinion  of  the  witness, 
and  is  now,  that  those  numbers  either 
were  never  in  the  wheel,  or  were  taken 
out  by  some  rascal,  and  they  could  not, 
accidentally,  have  go^  from  the  wheel  in- 
to the  crack  of  the  floor. 

Martin  Tooker  was  sworn  on  the  same 
side,  and  testifled  as  to  Thome's  general 
good  character. 

Joseph  Burjeau,  sworn  on  behalf  of 
the  prosecution,  testified,  that  shortly  af- 
ter he  heard  of  151G8,  he  met  Thorne  in 
Vesey-street,  who  stated  th;it  Judah  had 
called  on  him  in  the  morning,  and  re- 
quested him  to  get  that  number  insured  ; 
and  that  he  said  that  it  was  a  number 
dreamed  of,  or  something  to  that  efl'ect  ; 
and  not  that  he  dreamed  of  it  himself. 
The  witness,  as  is  common,  has  insured 
on  dreams. 

John  W.  Gilbert,  sworn  on  the  part  of 
the  defendant,  testifled,  that  at  the  time 
the  numbers  were  found  the  boys  were 
in  the  room  before  the  witness  came  ; 
and  they  told  him  that  they  had  found 
several  numbers  under  the  platform. 
The  witness  believes  that  Mr.  Sickels  did 
look  under  the  carpet ;  the  witness  did 


himself,  but  found  none,  nor  did  he  hear 
Sickels  say  at  the  time  that  he  had  found 
any  numbers  in  a  crack,  or  under  the  car- 
pet. There  might  have  been  six  or  seven 
found,  but  the  witness  did  not  then  hear 
of  any  except  those  found  by  the  boys. 

George  Waite,  again  called  on  behalf 
of  the  prosecution,  stated  that  Denniston 
at  flrst  told  him  that  he  owned  but  half  of 
the  ^35,000  prize  ;  but  on  being  pressed 
gave  the  witness  clearly  to  understand  that 
he  owned  the  whole. 

Naphtali  Judah,  sworn  on  the  same 
side,  testifled  in  substance  as  follows  : 

On  the  morning  of  the  1 1th  of  Septem- 
ber last,  at  about  8  o'clock,  the  9th  day'g 
drawing,  I  went  to  Messrs.  Thorne  &i 
Moses'  oflice,  and  found  Moses,  but 
Thorne  was  not  up.  Moses  sent  for  him  ; 
and  he  came  down,  when  I  told  him  that 
I  wanted  him  to  get  a  number  insured  for 
the  same  day,  at  the  different  offices  ; 
and  I  gave  him  §110  as  the  premi- 
um to  be  laid  out  for  insurances.  The 
number  was  15468,  which  I  told  him  had 
been  dreamed  of,  and  not  that  I  had 
dreamed  of  it  myself. 

The  evening  before  this  I  received  an 
anonymous  letter  which,  in  my  absence, 
had  been  left,  as  I  understood,  by  a  boy 
who  was  unknown.  After  my  publication 
on  the  29th  of  September,  conceiving  that 
this  letter  could  be  of  no  use,  having 
shown  it  to  the  managers  and  others,  I 
destroyed  it.  The  letter,  as  near  as  I 
can  remember,  was  in  these  words  : 

"  Dear  Sir, 

"  Your  friendly  and  benevolent 
disposition,  induces  me  to  inform  you  that 
I  dreamed  that  ticket  No.  15468  will  be 
drawn  on  the  9th  day^s  drawing.  I  in- 
form you  that  you  may  profit  by  my  vi- 
sion. 

(Signed)  A  FRIEND." 

By  the  Court  :  This  letter  said  nothing 
about  the  number's  being  dreamed  of 
twice  in  this  Hall  ? 

Answer  :  It  did  not  :  but  it  induced  me 
to  insure  as  I  have  related.  I  told  Mr. 
Thorne  that  he  might  be  interested  one 
half  if  he  chose,  which  he  declined  ;  and 
Moses  and  himself  concluded  to  take  §230. 
On  the  same  evening,  between  9  and  10,  aa 
1  was  going  home,  I  called  on  Mr.  Thorne, 
and  said  to  l\im  that  we  h«id  hit  them  ;  tof 
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wliich  he  answered,  tliat  there  was  some  , 
diriicuUy,  and  that  the  ofln  es  wonhl  not! 
pay,  as  there  was  something  wron*;.  I  j 
rephed  that  I  did  not  know  tli«'re  w.is  any  | 
thing  wrong,  and  that  I  would  be  tlie  last ; 
man  to  do  any  thing  unfair.  lie  asked 
me  to  come  into  his  house  ;  1  did  so, ' 
when  he  told  me  there  was  to  he  a  meet- 1 
ing  among  the  insurers,  and  they  were  to  \ 
come  to  some  determination.  1  was  told  | 
the  next  morning,  by  Mr.  Jansen,  or  some  I 
other  |»erson,  that  lo4Go  was  soiled,  and  [ 
that  they  were  determined  not  to  pay.  In  ' 
the  evenins;,  I  went  down  to  Dainel  D.  | 
Smith'H,  and  after  some  conversation,  he  ! 
settled  with  me,  and  asked  me  for  the  I 
policies,  and  I  told  him  they  were  with  ! 
i\Ir.  Thorne,  and  he  would  not  give  them  I 
up,  and  one  or  two  others  called  at  my  I 
house  to  settle  with  me.  At  first,  my  de-  i 
termination  was  to  make  them  all  pay, 
because  I  knew  my  conduct  fair,  and  con- 
sidered that  it  was  nngentlemanly  in  them 
for  having  met  without  sen»lins;  tor  me. 

On  the  next  day,  however,  1  called  on 
Smith,  returned  him  the  premium,  show- 
ed him  tlie  anonymous  letter,  and  told 
him  that  if  there  was  any  suspicion,  1  ; 
would  not  take  a  dollar  from  any  man  :  | 
at  the  same  time,  requesting  him  to  call  i 
a  meeting  of  the  insurers  at  his  house 
next  morning.    At  that  time  he  convened 
the  gentlemen  together,  an'^  I  came  ac- 
cordingly.   After  some  conversation,  1 
took  the  letter  out  of  my  pocket,  read  it,  | 
and  told  them  that  it  was  on  the  faith  of 
that  letter  I  caused  the  insurance  to  be  ! 
elTected  ;  but  that  if  the  number  was  soil- 1 
ed,  I  would  abandon  the  insurance.   They  | 
wore  all  perfectly  satisiied,  and  deputed  j 
Mr.  Burtus  to  communicate  the  sense  of  i 
the  meeting  to  myseif  and  Captain  Myers, 
my  friend,  and  afterwards  Mr.  Burtus 
sent  the  following  communication  to  me  : 

The  witness  here  proceeded  to  read 
the  communication,  but  this  course  being 
objected  to,  he  stated  its  substance  :  but 
as  it  is  short  it  is  inserted  : 

.Yeu^'York,  Sept,  llth,  1818. 
Mr.  N.  .Tudah, 
*'  Dear  Sir, 

"  The  following  is  the  copy  of 
a  letter  sent  to  your  friend,  Captain  M. 
Myers.       Respectfull}'  yours, 

JA3IES  A.  BURTUS.'^ 


ytiL'- York,  Sept.  loth,  la  1 8, 
"  Captain  .M.  Mvt  ns, 
'*  Dear  Sir — The  explanation  made  by 
Mr.  N.  Judal),  at  the  meeting  of  the  Lotte- 
ry-Othce  keepers,  yesterday,  was  per- 
fectly satisfactory  to  all  concerned,  aud 
.Mr.  Judah  was  exonerated  from  all  im- 
propriety of  conduct,  ilespectfully  yours, 
in  behalf  of  the  meeting;, 

JAMKS  A.  BURTUS." 

The  publicatTon  of  Mr.  Baldwin  having 
appeared,  I  thought  proper  to  come  for- 
ward witli  mine,  which  was  published  in 
the  Columbian  of  the  29th  of  September. 

There  Ikis  never  been  any  communi- 
cation, either  directly  or  indirectly,  be- 
tween Mr.  Sickels  and  myself  as  respects 
1 64G8,  or  any  other  number  in  this  or  any 
other  lottery. 

In  class  No.  4  of  this  lottery,  Mr.  "Brow- 
er  hit  us  for  g  1700  on  No.  3.  which  came 
out  on  the  44th  day's  drawing  ;  and  on 
that  nupiber  we  were  hit  g2G50  :  Burtus 
for  ^100,  Brower  for  ;Sl700,  Baldwin, 
the  defendant,  for  J^(jOO,  and  Crane  for 
^2bO  ;  and  on  recently  looking  over  our 
books,  I  lind  that  it  was  insured  higher 
that  day  than  any  other  :  but  I  made  no 
insurance  for  myself  on  that  or  any  other. 
1  suppose  I  lost,  over  and  above  the  pre- 
mium, j^IdOO. 

The  nature  of  th^  undertaking  on  be- 
half of  the  insurance  offices  is,  that  if  the 
number  comes  out  on  the  day  it  is  taken 
for,  then  the  office  keeper  is  to  pay  the 
amount  for  which  the  number  is  insured 
— in  other  words,  the  insurance,  on  their 
pafl't,  always  is  against  the  number's  com- 
ing out.  We  do  not  insure  for  A,  B,  and 
C,  or  individuals,  but  when  other  offices, 
who  insu^re  for  these,  are  surcharged, 
they  come  to  our  office,  and  we  stand  the 
books. 

This  was  an  additional  reason  with  me, 
which  induced  me  to  settle  with  these 
gentlemen  ;  for,  having  been  long  con- 
nected with  them  in  business,  I  was  anx- 
ious to  avoid  any  difficulty  with  them  ; 
but  I  knew  of  no  fraud  relative  to  that 
number,  for  if  I  had,  1  should  never  have 
insured.  The  letter  was  destroyed  after 
the  investigation  by  the  managers,  and 
when  I  thought  it  useless  to  retain  it. 

The  witness  hereupon  stated,  that  he 
was  present  at  the  examination  of  1 5468,- 
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spoken  of  by  Mr.  Drake,  with  whose  ac- 
count the  witness  coincided. 

The  evening  after  the  examination 
took  place,  Messrs.  Fay  and  Baldwin  said 
they  were  perfectly  satisfied,  and  pro- 
mised to  come  the  next  morning  to  Mr. 
Fay's  oflSce,  and  requested  Mr.  Drake  to 
draw  up  some  paper  for  publication 
which  would  be  satisfactory  to  all  con- 
cerned. 

Mr.  Brower  put  off  on  our  office  ^300 
on  15468;  and  immediately  after  the 
drawing,  1  paid  him  the  money,  out  of 
which  he  sent  back  but  ,^270  ;  alleging, 
that  the  offices  which  had  insured  for 
Thome  had  agreed  to  contribute  10  per 
cent — thus  making  us  contribute  by  re- 
taining $30. 

Sickels,  on  being  again  called  on  be- 
half of  the  prosecution,  stated,  that  he 
did  not  recollect  of  having  ever,  during 
any  drawing  in  the  jMedical  Science  Lotte- 
ry, taken  any  numbers  from  the  wheel  and 
put  them  in  his  lap  ;  and  does  not  think 
he  did  this  in  any  other  except  the  Owe- 
go  Lottery. 

By  the  Court  :  Why  did  you  do  it  in 
this  lottery  ? 

Answer  :  Because,  it  wa.s  too  laborious 
to  draw  the  numbers  one  at  a  time  in  this 
lottery. 

Question  :  Why  more  so  in  that  than 
the  others  ? 

Answer  :  I  do  not  know  that  it  was. 

Question  :  For  what  reason,  then,  was 
it  done  ? 

Answer  :  I  did  it  without  any  particu- 
lar motive,  and  for  my  own  accommoda- 
tion. 

Here  the  testimony  on  both  sides 
rioscd. 

Hoffinan  said,  that  this  was  a  cause,  in 
the  result  of  which  the  jurors  and  every 
other  citizen  in  this  community  were 
deeply  interested,  and  in  which  the  cha- 
racter of  the  state  and  its  public  servants 
was  concerned.  In  the  remarks  which 
he  should  otler  for  the  consideration  of  the 
jury,  he  should  be  as  brief  as  possible, 
and  in  discharging  the  duty  of  an  au- 
vocate,  should  endeavour  "  Nought  to 
extenuate,  or  set  down  aught  in  malice." 

He  should  call  their  attention,  in  the 
first  place,  to  the  publication  :  The 
charge  in  this  is  not  derogatory  to  the 
honestVvand  integrity  of  the  state  mana- 


gers, as  the  indictment  alleges.  But  it 
was  incumbent  on  him  to  say,  and  the 
testimony  warrants  the  declaration,  that 
these  gentlemen  had  departed  from  the 
line  of  duty  which  the  law  requires. 

But  Mr.  Baldwin,  in  this  indictment,  is 
charged  with  having  made  this  publication 
maliciously.  The  counsel  trusted,  that 
the  testimony  in  this  case  had  convinced 
the  jury  that  the  inference  of  malice  is 
rebutted. 

As  the  law  relative  to  lotteries  might 
not  be  familiar  to  the  jury,  he  would,  for 
a  moment,  recur  to  the  statute. prescrib- 
ing the  duties  and  imposing  the  oath  on 
the  managers  of  lotteries,  for  the  purpose 
of  ascertaining  whether  Messrs.  Sickels 
and  Denniston  had  not  been  gnilty  of  a 
gross  violation  of  their  official  duty.  He 
would,  in  the  first  instance,  recur  to  the 
oath  which  the  act  prescribes,  and  then 
inquire  whether  Mr.  Denniston,  in  pur- 
chasing tickets  for  himself,  or  others,  did 
not  act  in  direct  violation  to  the  spirit  of 
that  solemn  obligation. 

"  I  do  solemnly  swear  that  I  will  well 
and  faithfully  execute  the  trust  reposed 
in  me,  as  one  of  the  managers  of  the  lot- 
tery, or  lotteries,  established  by  law, 
without  favour  or  partiality,  and  that  I 
will  not,  directly  or  indirectly,  authorize 
or  permit  the  sale  of  any  tickets  in  any 
such  lottery,  in  which  sale  or  sales  I,  or 
any  person  at  my  instance,  or  on  my  be- 
half, shall  be,  directly  or  indirectly,  bene- 
fited or  interested,  or  entitled  to  any  pro- 
fit or  advantage  thereon." — (1  Vol.  R. 
L.  p  270,  sect  2.) 

By  this  oath,  the  legislature  intended 
to  interdict  the  managers  from  selling 
tickets,  or  suffering  them  to  be  sold  for 
their  own  benefit ;  and  the  obvious  mean- 
ing of  the  statute  is,  to  prevent  the  ma- 
nagers from  being  concerned  in  interest, 
either  directly  or  indirectly,  in  the  pur- 
chase of  tickets. 

In  a  subsequent  section  of  the  act,  it 
is  provided  that  the  managers  shall,  for 
the  space  of  sixty  days  after  opening  any 
lottery  for  sale,  sell  the  tickets  at  the 
original  price,  without  credit,  and  at  the 
expiration  of  sixty  days,  or  withm  tea 
days  thereafter,  shall  expose  for  sale,  at 
auction,  in  New-York,  the  tickets  re- 
maining unsold.  And  these,  after  the  no- 
tice prescribed  in  the  act,  are  to  be  sold 
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in  parcels  7int  exceeding  fifty.  (R,  L.  j). 
271,  sect.  6.) 

I'he  couiisel  :ir2;no(l  tlint,  nccordinf);  b) 
the  plain  intcrprotatiun  of  tlie  net,  and 
contrary  to  its  spirit,  Messrs.  Dennislon 
and  Sickels  had  permitted  the  parcel  of 
fifty  tickets  to  be  sold,  as  disclosed  in  the 
testimony. 

The  managers,  without  any  au- 
thority, had  substituted  Mr.  Sickels  in 
their  place,  and  had  dele;;ated  to  him 
the  most  important  and  delicate  functmn>< 
of  their  oftice  ;  and  they  put  it  com- 
pletely in  his  power  to  play  what  tri(  k.^ 
he  pleased — whether  he  did  so  or  not, 
the  counsel  would  presently  inrpiire. 

For  what  are  man  ijiers  paid,  but  to 
perform  the  duUfs  of  their  station  ?  And 
why  did  they  confide  the  dischar;5e  of 
those  duties  to  this  Mr.  Sickels,  or  ony 
other  man,  as  a  sub-inanai^er,  however 
exalted  may  be  his  standinj];  and  charac- 
ter ?  But  we  fmd  this  man,  whom  the 
law  did  not  know — on  whom  no  oath  was 
or  could  be  imposed,  and  on  wliom  no 
responsibility  rested,  actively  engaf;etl  in 
putting  up  the  lottery,  in  managini;;  at  the 
wheels,  and  in  the  most  minute  details  of 
that  business,  the  performance  of  which 
had  been  imposed  by  law  on  the  mana- 
gers. 

And  they  say  that  five  hundred  are 
drawn  in  an  hour — that  mistakes  will  hap- 
pen— and  they  will  so,  truly,  when  they 
manage  in  this  manner  for  me  purpose 
of  expediting  their  business. 

We  cannot  proceed  a  step  in  this  cause 
— we  cannot  view  it  in  its  most  favoura- 
ble aspect,  without  discovering:  t)ie  care- 
lesness  and  mismanagement  in  the  con- 
duct of  the  legal  managers.    The  defend- 
ant, as  to  these  gentlemen,  h-i '  said  no. 
more.  He  says  to  them,  In  drawing  your 
lottery,  adopt  the  European' mode — let  | 
your  boys  do  as  they  do  there,  and  mis- 
takes will  be  avoided  :  for,  in  the  manner  ' 
you  manage,  a  door  is  opened  to  fraud,  j 

We  have  it  in  evidence,  that  the  num- 1 
bers  were  drawn  from  tlie  wheel  and  ! 
placed  promiscuously  in  the  lap  of  Mr.  i 
Sickels.  That  this  was  not  seen  and  pre-  I 
vented  by  the  managers  was  evidence  of 
gross  neglect.    To  what  extent  of  mis- 
chief m?^g/i^  not  this  practice  lead,  and  to 
what  did  it  lead  ?    Numbers  were  often 
found  wanting  in  the  wheel — sometimes 


\  they  were  found  concealed,  and  at  one 
I  time  a  prize  of  1 0,000,  by  some  means, 
I  found  its  way  out  of  the  wheel!  JIow 
I  did  it  hud  its  way  out — and  could  this  ex- 
I  traordiuary  occurrence  have  taken  place 
without  carelesness  ? 

'J'he  charge  of  /rcft/(/  in  this  publica- 
tion is  confined  to  lottei'y  management  ; 
nor  does  the  defendant  undertake  to  im- 
peach the  integrity  of  the  state  managers. 

And  here  the  general  inquiry  presents 
itself — whether  the  evidence  xvill  not 
warrant  us  in  saying,  that  fraud  in  lottery 
management  somfZiliere  exists. 

rhe  coun'-el  did  not  mean  to  charge 
either  Sirkels  or  Judah  with  a  wanton  de- 
viation from  truth  in  their  testimony  :  but 
uiliiout  shrinking  from  his  profession;il 
duty,  he  did  intend  to  show  the  jury  that 
j  there  was  fraud,  and  he  should  proceed 
I  to  probe  it  to  the  bottom. 

Fraud  in  its  progrejiS  is  devious,  and 
its  operation  is  in  secret.  To  establish 
it.  \\e  seldom  have  direct  proof,  but  must 
resort  to  that  which  U  circumstantial. 

In  this  case,  he  should  undertake  to 
locate  the  fraud,  and  to  show  the  jury  the 
individuals  by  whom  it  was  committed. 

Mr.  Judah  knew  that  13468  would  be 
drawn  on  the  ninth  day's  drawing — if  he 
did  know,  he  must  have  had  a  confede- 
rate— and  that  confederate  must  have 
been  Sickels. 

On  the  morning  of  the  11th,  Judah, 
according  to  his  own  testimony,  first  met 
Moses,  and  then  sent  for  Thorne,  for  the 
purpose  of  having  insurance  effected  by 
liim  on  that  number.  And  why  did  he 
engage  Thorne  instead  of  Moses  ?  Ac- 
cording to  the  testimony  of  Thorne,  the 
reason  at^signed  by  Judah  wa*,  that  the 
insurers  should  not  come  back  on  him. 
Moses  was  known  to  be  in  the  interest  of 
Judah — when  he  insured,  it  was  for  Ju- 
dah, and  therefore,  Thorne,  who  would 
not  be  suspected  of  being  an  agent  of  Ju- 
dah, was  deputed. 

He  said  he  dreamed  he  was  in  the  hall 
and  heard  the  number  called,  and  dream- 
ed the  same  dream  the  second  time.  The 
circumstance  of  this  dream  was  extraor- 
dinary, and  was  so  peculiar,  that  it  was 
calculated  at  the  time  to  make  an  im- 
pression on  the  mind  of  Thorne  ;  and 
the  relation  which  he  gives  is  either 
true,  or  he  has  been  guilty  of  deliberate 
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perjury.  His  testixnony  on  this  point  is 
positive,  and  he  stands  before  the  jury 
either  as  speaking  truth  or  falsehood. 

A  short  time  after  the  insurances  were 
effected,  Thorne  imparted  to  Judah  that 
the  number  was  suspected,  and  that  the 
money  would  not  be  paid.  He  falls  in  a 
passion,  and  threatens  to  blow  out  the 
brains  of  any  one  who  should  accuse  him 
of  unfairness. 

He  calls  on  Cran6,  and  manifests  the 
same  determination  ;  but  when  a  public 
disclosure  takes  place  ;  vyhen  it  is  ascer- 
tained beyond  a  doubt  that  the  number 
is  soiled,  and  that  at  the  juncture  when 
this  suspicious  number  was  said  to  have 
been  drawn,  four  were  called  from  the 
sub-manager's  lap,  whereas  only  three 
were  drawn  from  the  wheel,  then  Judah 
finds  the  charge  come  home  upon  him. 

Then,  and  not  till  then,  the  bold  Mr. 
Judah  comes  calmly  to  those  whom  he 
was  ready  to  shoot,  and  talks  about  his 
friendship  towards  the  fraternity,  and  of 
his  efforts  to  get  on  the  grand  jury  for 
their  benefit.  He  finds  himself  suspect- 
ed— he  abandons  his  insurance,  and  re- 
ceives his  premium  ;  and  to  prop  up  his 
character,  procures  the  certificate. 

Now,  from  this  conduct  alone,  are  we 
not  warranted  in  saying  something  in  this 
affair  was,  to  Say  the  least,  strange  and 
mysterious  ?  But  we  next  hear  that  he 
insured  not  from  his  own  dream,  but  from 
that  of  a  friend.  A  vision  is  resorted  to  : 
an  anonymous  letter  is  received,  of  which 
an  unknown  boy  was  the  bearer,  and  that 
letter  too  from  a  female  hand.  But,  if 
received,  where  is  that  letter  ?  It  is  in 
vain  he  tells  us  it  is  destroyed.  The 
very  document,  on  which  a  satisfactory 
explanation  of  his  conduct  depended,  is 
destroyed,  and  at  the  very  time  he  was 
distanced.  It  cannot  be.  There  is  no 
man  in  his  senses  can  believe,  that  the 
letter  was  honestly  received  and  is  now 
destroyed.  If  it  had  been  written  from 
a  sense  of  obligation  for  acts  of  former 
kindness  and  benevolence,  as  it  imports, 
why,  on  this  occasion,  aoes  the  writer 
withdraw,  when  her  friend  is  so  much  in 
need  of  assistance  ?  Is  it  from  motives 
of  delicacy,  by  reason  of  her  sex,  that 
the  writer  does  not  appear  to  unfold  this 
mystery — and  if  so,  would  not  the  jury 
be  highly  gratified  by  the  perusal  of  the 
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letter  ?  It  cannot  be  :  the  very  thing  on 
its  face  is  perfectly  incredible. 

But  Judah,  though  most  deeply  inte- 
rested in  the  result  of  this  trial,  had  been 
admitted  as  a  witness,  and  the  jury  are  to 
determine  on  the  degree  of  credit  to  be 
attached  to  his  testimony.  Whether  this 
was  the  dream  of  Judah  or  of  his  friend, 
the  thing  dreamed  of  certainly  came  to 
pass  !  Can  any  one  on  the  jury  believe 
but  that,  at  the  time  the  number  was  in- 
sured, Judah  knew  that  it  was  to  come 
out  at  the  time  it  did  ? 

But  there  is  another  mystery  in  this 
strange  affair.  It  is  in  evidence,  that 
when  Thorne  returned  the  money  from 
the  insurers,  at  a  time  this  affair  began  to 
assume  a  serious  aspect,  hush  money  was 
resorted  to.  Moses  had  lost  nothing  in 
the  concern — he  was  paid  ^100  dollars 
by  Judah.  But  it  is  said  this  was  from 
kindness  and  benevolence.  There  was 
another  motive  :  Judah  found  that  Therne 
was  not  the  willing  instrument  which 
could  be  rendered  subservient  to  his 
views.  This  statement  of  Thorne  was  to 
be  disproved  ;  and,  therefore,  Moses  was 
to  be  secured. 

When  we  can  bring  ourselves  to  the 
conclusion  that  Judah  did  know  that  this 
number  would  come  out  on  the  ninth 
day,  then  the  fraud  of  Sickels  is  obvious. 

Let  it  be  remembered  that  the  child 
is  acquitted  of  all  blame.  Who  was  to 
draw  the  number  ?  Who  had  access  to 
the  number-wheel  but  Sickels  ?  And 
when  we  have  established  the  knowledge 
of  Judah,  the  guilt  of  Sickels  is  inevitable. 
That  he  had  the  ability  to  keep  this  num- 
ber out,  had  he  been  so  disposed,  cannot 
be  doubted.  And  here  it  is  immaterial 
for  us  to  inquire  at  what  stage  in  the 
drawing  the  number  was  taken  from  the 
wheel,  though  it  is  the  most  probable  it 
was  on  the  eighth  day's  drawing  ;  nor  is 
this  a  question  about  blanks  and  prizes'; 
but  the  question  is  whether  a  particu- 
lar munhcr  would  come  out  on  a  certain 
day  in  the  drawing. 

It  is  in  evidence,  by  the  testimony  of 
Smith,  that  according  to  the  appearance 
when  the  number  was  drawn,  he  thought 
the  boy  took  out  only  three,  and  four 
were  called  from  the  lap  by  Sickels. 
Did  this  part  of  the  case  rest  on  this  sin- 
gle fact,  perhaps  it  ought  not  to  be  insist- 
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cd  on  ;  but  when  combined  with  the 
other  strong  circumstances,  the  conclu- 
sion of  fraud  is  irresistible. 

It  must  be  admitted,  thjittlie  testimony 
of  Sickels  astonislied  every  one  who 
heard  it ;  and  whatever  may  have  been 
his  character,  it  is  this  day  destroyed 
for  ever. 

When  the  inquiry  was  ptit  to  him 
whether  he  ever  owned  or  was  interested 
in  any  tickets  in  any  lottery  of  which  he 
was  a  manager,  he  answered  that  he  never 
owned  any /or  himself;  but  finding  the  in- 
quiry pursued  by  one  acquainted  with 
the  fact,  he  admitted,  that  himself  and 
five  others  were  secret  contractors  for 
20000  tickets,  one  of  which  drew  a 
prize  of  ^30000.  He  a  manager,  and 
yet  a  secret  contractor  !  And  is  this  man, 
who  is  thus  constrained  to  proclaim  to 
the  world,  that  he  violated  his  oath  on 
one  occasion,  to  be  believed  on  ano- 
ther ?  What  man  of  morality,  of  integri- 
ty, and  of  honour,  as  a  number  of  gentle- 
men, the  most  venerable  of  any  in  our 
community,  have  represented  him  to  be, 
would  do  as  he  has  done  ? 

This  testimony  of  character,  however 
useful  on  some  occasions,  cannot  stand  in 
opposition  to  established  undeniable  facts. 
There  is  scarcely  a  criminal  convicted  at 
the  bar,  but  may  produce  a  number  of 
witnesses  to  swear  to  his  good  character  ; 
but  it  is  as  well  the  language  -^f  the  law, 
as  of  the  most  enliglitened  reason,  you 
shall  not  be  permitted  to  put  character 
Tigmnst  fact. 

Was  he  not  then  a  man,  likely  to  do 
such  an  act,  and  is  it  not  probable,  that 
he  might  have  been  a  tool  of  Judah  ? 

To  speak  of  gentlemen  highly  respect- 
.ible  in  this  community,  intrusted  by  the 
government  with  the  discharge  of  import- 
ant otricial  duties,  and  with  whom  the 
counsel  had  long  been  in  habits  of  intima- 
cy, was  to  him  a  painful  task  ;  but  how- 
ever painful,  while  he  remained  an  advo- 
cate, he  should  never  shrink  from  his 
professional  duty. 

Mr.  Dciiniston  is  a  manager,  and  as 
such,  has  sworn  to  perform  his  duty,  ac- 
cording to  the  act,  which  had  been  read 
to  the  jury.  Instead  of  this,  witiiout  any 
legal  authority,  he  substituted  Mr.  Sickels 
to  perform  all  the  duties  of  a  manager. 
In  detiance  of  that  oath,  he  selected  a 


I  miTi  who  had  been  a  Mcret  contractor  for 
tickets  in  a  former  lottery. 
I  It  was  not  for  the  counsel  to  say,  wh© 
,  were  the  proprietors  of  the  jjl35,000  prize 
in  the  Owego  Lottery.  The  rircumstan- 
ces  connected  with  that  transaction  were, 
to  say  the  least,  suspicious  ;  and  the  con- 
duct of  Sickels  in  the  drawing  that  prize, 
and  handling  the  money  afterwards, 
wliatever  may  be  the  explanation,  wag 
still  more  so.  Hut  the  counsel  did  not 
conceive  it  necessary  for  the  purpose  of 
exculpating  the  defendant,  to  prove  Den- 
niston  guilty. 

The  counsel  proposed  to  return  to  the 
testimony  of  Sickels.  He  told  Haines, 
that  if  he  would  use  his  influence  to  get 
a  sum  of  money,  as  he,  Sickels,  was  to  be 
a  manager,  he  would  do  some.thinfr  for 
hirn.  This  he  denied  ;  but  even  the  of- 
fer made,  according  to  his  own  statement, 
would  not  help  him,  consistent  with  his 
oath,  as  a  manager, 
j  The  proposition  made  to  Brooks,  by 
Sickels,  of  ''playin:^  into  each  other's 
hands,"  is  also  denied,  but  his  extdanation, 
even  if  true,  does  not  exonerate  him 
from  blame. 

The  testimony  of  Burtus  was  important, 
and,  if  believed,  the  character  of  Sickels 
for  honesty  and  integrity  was  ruined  for 
ever.  He  intimated  to  this  witness,  that 
certain  low  numbers  were  not  in  the 
wheel  ;  and  thinks  he  mentioned  No.  3. 
And  what  is  the  excuse  ?  Why,  that 
from  his  experience  for  a  great  number  of 
years,  as  the  high  and  low  numbers  were 
put  in  the  back  of  tiie  wheel  together,  he 
had  observed,  that  the  low  numbers  gene- 
rally came  out  towards  the  close  of  the 
drawing !  This  miserable  evasion  will 
not  do  ;  but  if  even  what  he  stated  be 
correct,  then  the  managers  have  been 
guilty  of  the  grossest  neglect,  and  himself 
of  the  most  heinous  misconduct. 

Afterwards  he  told  Burtus,  that  he 
would  not  impart  to  him  such  information 
again  ;  then,  that  he  was  not  in  earnest  : 
and  now  he  tells  the  Jury  he  was  ! 

It  is  in  evidence,  that  in  the  third  class 
there  was  an  insurance  on  No.  14234  to 
a  large  amount;  that  it  was  suspected, 
and  that  Mr.  Burtus  imparted  those  sus- 
picions to  Sickels,  who  afterwards,  and  a 
day  or  two  before  the  drawing,  brought 
him  th«  numbers  found.    Now.  is  it  not 
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a  little  singular,  that  the  three  numbers 
in  the  same  thousand  should  have  been 
insured,  and  these  numbers,  too,  out  of 
the  wheel  ?  Has  it  been  satisfactorily 
explained  why  they  were  kept  out  ?  It 
was  said,  at  the  time,  that  the  boys  found 
four  under  the  stage  :  Sickels  swore  be- 
fore the  Grand  Jury,  that  ten  were  found 
under  the  stage,  and  now  he  says  three 
or  four  were  taken  by  him  from  the  crack 
of  the  floor.  But  is  •  it  not  most  extraor- 
dinary, that  this  very  singular  occur- 
rence, if  true,  should  not  have  been  im- 
parted to  the  managers  ?  He  said  Messrs. 
Gilbert  and  Gilchrist  were  present,  and 
he  thinks  he  imparted  the  circumstance 
to  the  managers  ;  but  Gilbert,  Gilchrist, 
and  Gen.  Johnson  all  concur  in  stating, 
that  they  never  understood  that  any  tick- 
ets had  been  found  by  him  in  the  crack 
of  the  floor. 

The  counsel  spoke  in  terms  of  pointed 
reprobation  of  the  conduct  on  the  part  of 
the  managers  and  insurers,  when  the  dis- 
closure lirst  took  place,  respecting  the 
soiled  numbers,  in  endeavouring  to  smo- 
ther the  inquiry,  and  to  bring  into  their 
aid  private  friendship  and  political  con- 
siderations. The  numbers  were  soiled, 
and  the  managers  themselves  knew  it ; 
for  Gen.  Johnson,  though  he  says  15468 
was  not  soiled  as  if  worn  in  the  pocket,  ad- 
mits that  it  was  soiled.  The  attempts  on 
the  part  of  the  prosecution,  to  account 
for  the  soil,  by  showing  the  various  mani- 
pulations through  which  the  numbers 
passed,  were  fanciful  and  visionary  ;  but 
even  this  might  have  passed,  had  it  not 
been  for  the  previous  facts  ;  and  when 
we  have  the  soiled  numbers  before  us, 
and  examine  them,  who  can  say  that  they 
do  not  exhibit  the  evidence  of  fraud  ? 

The  counsel  concluded  by  saying  that 
the  defendant  had  brought  to  light  a 
scene  of  the  most  nefarious  fraud  and  ini- 
quity that  had  ever  before  been  exhibited 
to  this  community.  To  him  the  counsel 
was  a  stranger  ;  he  knew  him  not  until 
he  was  engaged  in  this  deience.  He  had 
no  feelings  to  gratify,  and  was  actuated 
by  the  sole  motive  of  aiding  the  cause  of 
truth  and  public  justice.  The  result  of 
this  trial  he  hoped  would  aflord  a  reme- 
dy to  the  evils  which,  in  the  progress  ©f 
this  cause,  had  been  exhibited,  and  would 
teach  those  who  had  thus  dared  to  vio- 
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late  their  duty  as  public  servants,  that 
they  could  find  no  rehef  in  a  court  of  jus- 
tice for  an  exposure  of  their  conduct : 
while  he  who  had  dauntlessly,  fearlessly, 
and  against  a  host  of  opposition,  dared  ta 
make  the  exposure,  deserved  the  appro- 
bation of  his  fellow  citizens. 

Ogden  said  that  this  cause  presented 
an  extraordinary  aspect.  Men  who  had 
abused  and  insulted  this  community 
had  arrayed  the  body  of  the  people 
against  an  innocent  and  an  unofiending 
individual ;  and  this  was  rather  a  trial 
against  themselves,  to  test  their  own  cha- 
racter and  conduct. 

The  counsel  would  endeavour  to  show 
the  jury,  that  there  had  been  fraud  prac- 
tised in  the  management  of  lotteries  in 
this  state.  He  then  adverted  to  the  facts 
in  relation  to  16468 — the  dream — the 
anonymous  letter  and  its  non-production, 
and  contended  from  all  the  circumstances 
connected  with  that  transaction,  that 
fraud  was  apparent. 

But,  it  will  be  said,  that  on  a  diligent 
examination  on  behalf  of  the  insurers 
and  the  defendant,  all  were  satisfied ;  but 
the  counsel  apprehended  that  the  ques- 
tion for  the  jury  was — whether  they  are 
themselves  satisfied  ? 

He  concluded  his  remarks  on  thk- 
branch  of  the  subject  by  saying,  that  if 
there  was  a  fraud  in  relation  to  that  num- 
ber, Judah  must  have  had  a  confederate, 
and  that  could  have  been  no  other  than 
Sickels. 

The  counsel  regretted  that  he  was  im- 
pelled, by  his  professional  duty,  to  speak 
of  this  man — his  connexions  were  highly 
respectable  in  this  community — he  was  a 
member  of  a  church  ;  and  his  character 
was  fully  supported.  And  the  jury  would 
be  asked,  what  could  have  been  his  mo- 
tive for  keeping  this  number  out  of  the 
wheel  ?  That  motive  rests  between  his. 
Maker  and  himself. 

The  managers  and  the  little  boy  are 
acquitted,  on  all  hands,  of  any  knowledge 
or  participation  in  fraudulently  taking 
and  keeping  numbers  from  the  wheel. 
Sickels,  the  managers,  and  the  boy,  were 
the  only  persons  who  could  have  been, 
privy  to  the  transaction,  and,  therefore ^ 
it  must  have  been  Sickels. 

He  swore  coolly  and  deliberately,  that 
he  was  never  concerned  in  any  ticket,,  for 
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himself,  in  any  lottery  of  which  he  was  a 
manager  ;  and  yet  he  tells  us  he  was  one 
uf  the  secret  contractors  for  20000 ! 
Could  he  have  forgotten  when  the  inqui- 
ry was  first  made  ?    It  is  inipossihle. 

The  counsel  proceeded  to  the  disclo- 
sure made  to  Burtus  and  Brower  relative 
to  the  low  numbera,  by  Sickels,  and  to  his 
inconsistent  and  contradictory  statements 
to  these  gentlemen — to  the  manaj^ers — 
to  the  Grand  Jury — and  to  the  jury  on 
this  occasion. 

The  facts  in  connexion  with  tliis  trans- 
action manifested  fraud  ;  and  if  motive 
is  assigned  for  his  conduct  on  his  behalf, 
tlie  jury  may  do  so  for  him. 

Kut  again,  one  of  these  low  numbers 
kept  out  of  the  wheel  till  the  last  day's 
drawing  happened  to  draw  a  prize  of 
^10000. 

The  counsel  contended,  that  the  offers 
of  Sickels  to  Brooks  and  Haines,  and  th*^ 
facts  connected  with  the  drawing  of  the 
)5;35000  prize,  afforded  strong  circum- 
stances of  fraud. 

Mr.  Dcnniston  had  been  called,  on  be- 
half of  the  prosecution,  in  aid  of  Sickels, 
to  show  that  he  was  not  concerned  in  the 
stationary  prize  ;  and  how  does  Dennis- 
ton  stand  before  us  ?  He  tells  us,  for 
that  is  the  amount  of  his  statement,  that 
he  has  hitherto  told  a  direct  and  delibe- 
rate falsehood  ;  and  it  is  certain,  that  he 
prevaricated  before  the  Grand  Jury. 
Mr.  I'rice  tells  us  that  it  was  a  question 
before  the  jury,  whether  they  should  ask 
Denniston  who  was  interested  with  him 
in  that  prize.  It  is,  therefore,  certain 
that,  from  his  statement,  the  Grand  Jury 
believed  that  he  was  the  owner  of  pari 
of  the  prize  only:  and  such  was  the  be- 
lief he  intended  should  rest  on  their 
minds.  If,  therefore,  the  jury  suspect  a 
man  in  one  part  of  his  relation,  can  they 
believe  him  in  another  ?  There  was  not 
a  man  on  the  jury,  who  did  not  believe, 
from  the  first  part  of  Denniston's  testimo- 
ny, but  that  he  was  the  owner  of  one 
part  of  the  ticket  only  ;  yet,  when  the 
court  decided  that  the  inquiry  which  he 
was  unwilling  to  answer  wus  proper, 
and  he  was  sificd — then  he  was  the  own- 
er of  the  whole  ! 

The  counsel  having  animadverted  on 
the  above  particulars  and  otliers  on  the 
subject  of  fraud,  earnestly  hoped  that  the 


evidence  on  which  he  had  commented 
would  not  strike  the  minds  of  the  jury  as 
it  did  his  ;  for,  according  to  the  law  on 
this  subject,  it  was  not  necessary  for 
them  to  bring  their  minds  to  the  conclu- 
sion, that  fraud  had  actually  been  perpe- 
trated  before  they  could  acquit  the  de- 
fendant. For  if  there  has  been  no  fraud, 
still,  should  the  jury  believe  that  there 
has  been  carelesness  and  mismanagement 
in  our  lotteries,  on  that  ground  he  is  en- 
titled to  an  acquittal.  And,  at  any  rate, 
before  the  jury  can  convict  him,  they 
must  believe  that  in  this  publication  he 
has  been  actuated  by  malice. 

Jay  said  that  the  principal  allegation 
charged  in  the  iiulictment,  was  that  there 
was  H  deep  laid  scheme  of  villany  and 
swimlling  in  the  management  of  the  pre- 
sent lottery,  of  which  the  gentlemen  nam- 
ed in  the  indictment  were  tlie  raanagerSr 
The  opposite  counsel  had  endeavoured 
to  place  liie  defence  on  the  ground  that 
fraud  has  been  established  against  persons 
concerned  in  the  management,  that  the 
defendant  is  to  be  exonerated.  But  it 
does  not  iollow,  that  because  fraud  has 
been  committed  by  others  on  the  mana- 
gers, that  he  is  justified  in  making  this 
publication. 

But  it  is  said  that  there  is  evidence  of 
gross  neglect  on  the  part  of  the  managers 
in  appointing  a  sub-manager. 

The  counsel  averred  that  they  were 
authorized  by  law  to  appoint  such  per- 
sons for  assistants  in  the  details  of  the 
business  as  they  deemed  necessary.  And 
if  they  had  this  right,  could  they  have 
been  more  judicious  in  their  selection, 
than  on  this  occasion  ?  Could  they  have 
found  a  man  of  a  more  unexceptionable 
character,  for  honesty  and  integrity,  than 
Mr.  Sickels  ? 

The  lottery  contained  upwards  of 
30000  tickets  ;  and  that  among  so  great 
a  number,  there  should  have  been  no 
mistake — no  accident  happen,  would  be 
almost  miraculous. 

An  attempt  had  been  made  to  throw 
suspicion  on  the  management  of  lotteries, 
and  a  charge  of  fraud  had  been  made 
against  Mr.  Denniston  because  he  drew  a 
prize  of  ,^35000.  But  where  is  the  evi- 
dence of  fraud  ?  The  only  direct  evi- 
dence by  which  this  charge  is  attempted 
to  be   supported,  i^  the  statement  of 
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^mith,  and  his  testimony  is  reconcilea-  | 
ble  with  that  of  Sickels.  He  states  j 
that  from  a  wound  which  has  injured  the  j 
tendons  of  his  arm,  it  dropped  in  the  ' 
t! rawing  ;  and  that  it  did  drop,  is  the  only  I 
material  fact  in  Smith's  testimony.  | 

But  the  opposite  counsel  had  endea- 
voured to  draw  an  inference  of  fraud  be- 
cause Mr.  Denniston  said  at  first  that  he 
was  the  part  owner  of  this  prize,  and 
that  now  he  avows  that  he  was  the  sole  ! 
owner.  But  does  it  follow  that  because 
he  resorted  to  an  innocent  artifice,  for  a 
specific  purpose,  that  he  has  been  guilty  I 
of  fraud  and  perjury  ?  But  his  testimo- 
ny is  amply  supported  by  Mr.  Waite  and 
Capt.  Roorbach,  to  whom  he  imparted 
the  fiict  as  he  relates  it  now  ;  and  it",  as 
the  counsel  say,  he  prevaricated  be- 
fore the  Grand  Jury,  he  did  not  to  those 
witnesses. 

But  there  is  a  striking  circumstance 
which  clearly  shows  that  Sickels  could 
not  have  been  a  partner  ;  for  we  find 
him  about  this  time  embarrassed  for  mo- 
ney :  this  negatives  the  idea  that  he  was 
interested  in  the  prize. 

Another  charge  is  made.  It  is  said 
that,  as  by  law  the  manager  of  a  lottery  is 
prohibited  from  purchasing  or  being  in- 
terested in  a  ticket,  Mr.  Denniston  is 
guilty  of  a  violation  of  his  oath  by  the 
ptirchase  of  fifty  in  coimexion  with  Xir. 
Sickels.  It  appears  however,  that  these 
tickets  were  not  purchased  for  either  of 
those  gentlemen  otherwise  th^n  as  the 
agents  for  others. 

The  opposite  counsel  had  laboured  to 
show  that  Mr.  Sickels,  as  a  sub-manager, 
might  have  committed  fraud.  The  same 
remark  was  applicable  to  every  ofiicial 
character  in  the  country  ;  but  it  did  not 
follow  that  because  they  might  have  com- 
mitted fraud,  therefore  they  did.  We 
know  from  experience,  that  groundless 
suspicions  may  be,  and  have  been,  excited 
against  public  officers  of  the  most  exalted 
character  and  of  the  purest  integrity. 
But  if  these  popular  prejudices  are  ever 
to  find  their  way  into  our  courts  of  jus- 
tice, dreadful  will  be  our  condition.  It 
is  ssaid  a  combination  of  circumstances 
may  amount  to  proof;  but  these  must  be 
such  only  as  are  consistent  with  the  fact. 

The  principal  witnesses  to  this  pre- 
tended fraud  say,  thev  have  investigated  J 
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I  the  affair,  and  that  this, lottery  has  been 
j  conducted   with    integrity  ;    and  their 
I  testimony    is    now  relied  on  to  show 
j  that  what  they  have  hitherto  said  is  un- 
true.   What  had  happened,  since  their 
certificate,  to  give  them  adijfferent  opinion, 
was  difficult  to  determine.    And  from  a 
publication  made  by  the  defendant  him- 
self, since  that  upon  which  this  prosecu- 
tion rests,  it  appears  that  the  witnesses, 
whom  he  now  attempts  to  impeach,  were 
then  entitled  to  full  confidence  under 
oath. 

I  There  was  no  other  basis  to  this  de= 
fence  except  suspicion  ;  a  host  of  circum- 
stances are  arrayed  against  the  integrity  of 
Mr.  Sickels,  and  every  little  accident, 
wiiich  may  have  occurred  in  the  discharge 
of  his  duty  for  several  years,  is  magnified 
into  a  crime. 

To  one,  it  is  said,  he  told  that  he  need 
not  be  afraid  of  No.  3.  ;  and  to  another, 
that  several  low  numbers  were  not  in  the 
wheel.  The  explanation  given  by  Sic- 
kels, and  his  account  of  the  theory  on 
which  the  suggestion  was  founded,  pre- 
cludes the  idea  of  fraud.  He  was,  no 
doubt,  confused  on  a  long  and  critical 
cross-examination  ;  but  this  does  not  show 
that  he  Wc\s  guilty  of  falsehood  or  preva- 
rication. But  it  appears  that  neither  Ju- 
dah  nor  his  friends  profited  by  insuring 
this  number  ;  but,  on  the*contrary,  on 
this  number  he  lost  a  large  sum  of  money  : 
therefore,  he  was  not  a  party  to  any  con- 
federacy. Besides,  Sickels  was  to  de- 
rive ho'gain,  no  advantage,  by  imparting 
to  them  this  information  ;  and  therefore 
to  have  kept  these  numbers  out  of  the 
wheel  was  madness  in  the  extreme. 

But  the  ofl'er  to  Haines  is  rehed  on  to 
show  a  disposition,  on  the  part  of  Sickels, 
to  commit  fraud  :  and  yet  Haines,  who 
might  have  derived  an  advantage  from 
this  fraud,  refuses  to  endorse  for  him  to 
the  amount  of  §  100. 

It  is  asserted  that  he  contradicted  him- 
self by  stating  before  the  grand  jury,  that 
he  found  ten  tickets,  and,  on  this  occa- 
sion, that  he  found  four  only.  It  was  as 
well  for  him,  had  he  not  intended  to  ad- 
here to  the  truth,  to  have  stated  before 
the  grand  jury  that  he  found  only  four,  as 
that  he  found  ten  ;  and  here,  he  would  no 
doubt  have  adhered  to  the  same  number. 
The  only  direct  testimony  on  the  grand 
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charge  of  fraud,  in  relation  to  154G8,  is 
that  of  Smith.  He  does  not  know  that  he 
Bavv — he  doubts — he  hesitate.s,  and  ac- 
knowledges that  his  opportunity  for  srf.ing 
was  not  very  good.  He  was  taking  down 
numbers.  Can  the  jury  place  any  reli- 
ance on  such  tehtiniony  ? 

Tlie  testimony  of  .ludah  was  consistent 
in  all  its  parts,  and  entith-d  to  full  credit. 
Hiri  relation  is  fully  corroborated  by  Mo- 
ses ;  and  thou2;h  contradicted  by  Thorne 
in  one  particular,  yet,  in  tliat,  this  witness 
is  contradicted  by  Burjeau.  In  addition 
to  this,  we  have  the  testimony  of  the  de- 
fendant himself,  in  the  publication  of  the 
24th  of  September,  in  which  he  express- 
ly nliei;es  that  no  one  who  knows  Mr.  .Ju- 
dah  can  cluubl  his  vcraciitj.  And  yet  the 
defendant  himself,  by  th<'  course  pursued, 
undertakes  to  controvert  his  own  decla- 
ration ! 

It  cannot  be  denied  that  the  story  of 
the  dream  and  the  anonymous  letter,  at 
the  first  blush,  appears  improbable  ;  but 
when  we  reflect  that  in  selecting  a 
number  to  be  draivn  from  so  many  on  a 
given  day,  we  have  nothin;^  to  guide  us 
in  the  choice,  and  that  one  which  might 
be  dreamed  of,  according  to  the  doctrine 
of  chances,  might  as  well  happen  to  come 
out  as  any  other,  the  dithculty  vanishes  : 
and  should  such  number  be  drawn  ac- 
cording to  the  dream,  it  is  far  more  ir- 
rational, without  evidence,  to  attribute 
the  choice  to  fraud,  than  the  event  to  the 
dream.  Besides,  it  is  in  evidence  that  it  is 
the  constant  practice  among  those  who 
obtain  insurances  to  be  guided  in  their 
choice  by  dreams.  The  testimony  of 
Brower,  Healy  and  others  shows,  that 
in  insuring  they  placed  reliance  on 
dreams,  and  sometimes  with  success. 

Tlie  counsel,  in  the  condition,  again 
repeated  to  the  jury,  that  this  defence 
was  founded  entirely  on  suspicioti,  and  by 
that  atone  it  was  attempted  to  blast  that 
man's  character,  which  for  fifty  years 
had  been  blameless  and  unexceptionable  ; 
and  the  counsel  hoped  that  the  jury 
would  not,  upon  vague  suspicion  merely, 
sufter  such  a  character  to  be  destroyed. 

Wells,  in  his  remarks  to  the  jury,  said, 
that  the  defendant  had  charged  a  deep  laid 
scheme  of  villany  against  those  concerned 
in  the  management  of  our  lotteries,  and 
that  this  was  the  fiubstaace  of  the  com- 


plaint laid  in  the  indictment.  Instead  of 
meeting  the  charge,  the  opposite  coun- 
sel had  endeavoured  to  exculpate  the  dc- 
fendajit,  by  imputing  fraud  to  Judah  and 
Sickels, 

The  counsel  proposed  in  the  first  place 
to  show  that  there  was  no  evidence  of 
fraud  which  could  justify  the  defendant  ; 
and,  in  the  next  place,  that  he  was  actu- 
ated by  malice. 

He  contended  to  the  jury,  that  the  cir- 
cumstance of  the  dream  and  of  the  anony- 
mous letter  did  not  aflord  evidence  of 
fraud  ;  and  in  addition  to  the  arguments 
of  his  associate  counsel  on  that  part  of 
the  case,  remarked,  that  if  Judah  had  in- 
tended to  commit  fraud  in  the  insurance 
of  151G0,  he  would  not  have  been  w  illing 
that  Thorne  should  be  interested  with 
him  to  half  the  amount.  When  there  had 
i)een  a  compromise,  and  all  the  parties 
were  satisfied,  to  preserve  the  letter  was 
of  no  use,  and  it  was  destroyed  ;  and  its 
non-production  is  no  evidence  of  frau<l. 
But  it  is  said  that  the  number  was  soiled  ; 
but  there  had  been  so  many  examinations, 
and  so  many  opinions  on  this  subject,  that 
it  would  be  unsafe  to  predicate  fraud  on 
the  appearance  of  this  number.  It  is  in 
evidence,  that  the  number  could  not  be 
selected  from  the  others  on  the  table,  un- 
til they  were  turned  over — that  a  num- 
ber of  J30  prizes  were  more  soiled — and 
General  Johnson  states  that  it  might 
have  been  soiled  by  the  boys  stripping 
off  the  string. 

Is  it  on  testimony  of  this  kind,  that  the 
jury  would  be  warranted  in  assuming  that 
a  respectable  citizen  like  Mr.  Judah  par- 
ticipated in  fraud  ?  That  he  gave  up  the 
policies  and  received  the  premium  is  no 
evidence  that  he  was  conscious  of  wrong, 
as  is  insisted  on  the  other  side.  He 
knew  that  however  fair  may  have  been 
the  insurance  on  his  part,  that  the  law 
would  not  permit  him  to  enforce  the 
contract ;  and  that  the  payment  solely 
depended  on  the  honour  of  the  insurers. 
But  they  refused  to  pay  ;  and  what  could 
he  have  done  different  from  what  he 
did  ? 

The  counsel  asserted  the  improbabili- 
ty of  a  connexion  between  Judah  and 
Sickels,  by  reason  of  the  want  of  motive 
on  the  part  of  the  former  :  and  proceed- 
ed to  repel  the  imputation  of  fraud  on 
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he  part  of  Denniston  in  connexion  with 
Sickels,  in  regard  to  the  stationary  prize. 
There  was  no  part  of  the  testimony 
which  could  warrant  a  belief  that  this  was 
fraudulently  drawn  ;  and  it  is  denied  by 
positive  testimony.  And  the  jury  are  now 
called  on  to  acquit  the  defendant,  on  the 
broad  ground  of  fraud  against  Sickels,  who 
had  no  motive  ;  and  who,  instead  of  hav- 
ing profited  by  the  opportunities  afforded 
him  of  committing  fraud,  and  by  its  actual 
commission,  as  is  pretended,  was  embar- 
rassed for  money,  and  under  the  necessi- 
ty of  encumbering  his  estate. 

On  this  same  No.  3,  on  which  so 
much  has  been  said,  Judah  was  hit  for 
$2650,  for  $600  of  which  he  was  hit  by 
this  defendant,  who  now  has  the  elfronte- 
ry  to  come  into  court  and  allege,  that  this 
is  evincive  of  fraud,  on  the  part  of  Sic- 
kels and  Judah. 

Sickels,  it  is  said,  talked  of  low  num- 
bers ;  and  yet  he  has  not  profited  a  dol- 
lar ;  but  if,  as  is  alleged,  the  only  object 
of  keeping  numbers  from  the  wheel  was 
for  the  benefit  of  insurers,  why  were  ten 
taken,  when  one  or  two  would  have  an- 
swered the  same  purpose  ? 

The  counsel  in  the  conclusion  said,  that 
a  character  so  fair  and  unexceptionable 
as  Sickels  had  sustained  for  half  a  centu- 
ry was  sufiicient  to  bear  him  above  the 
suspicion  of  fraud. 

The  defendant  and  his  counsel  examin- 
ed the  suspected  ntimbers,  when  he  ad- 
mitted that  he  had  been  misinformed. 
Further  examinations  take  place  by  per- 
sons deputed  for  the  purpose,  the  result 
of  which  is  that  the  defendant  and  Mr. 
Fay,  who  are  to  reap  all  the  civic  honours 
of  this  exposure,  declared  themselves 
perfectly  satisfied  the  very  evening  be- 
fore this  publication  appeared.  What 
follows  these  explanations  ?  This  libel. 
And  now,  where  is  the  justifiable  motive 
which  influenced  the  defendant  ? 

The  Mayor  charged  the  jury.  He 
said,  that  after  a  tedious  and  laborious  in- 
vestigation for  three  successive  days  I 
which  this  trial  had  occupied,  and  at  the 
then  late  hour  of  the  night,  he  anticipated 
their  fatigue,  and  feared  that  he  should 
not  be  able  to  discharge  the  remaining 
part  of  his  duty,  in  a  manner  which  the 
importance  of  the  cause  demanded. 

The  defendant  is  charged  in  the  indict- 
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ment  with  having  written  an^  published 
a  libel  against  the  managers,  and  the  sub- 
manager  of  the  fifth  class  of  the  Medical 
Science  Lottery  in  this  state. 

A  libel  may  be  defined  a  malicious 
and  defamatory  writing,  or  publication, 
against  an  individual.  This,  though  not 
a  full  definition  of  this  offence,  embraces 
all  that  is  necessary  for  our  present  pur- 
pose. 

It  will  be  perceived  that  this  de- 
scription of  the  offence  does  not  involve 
the  inquiry  whether  the  writing  be  true 
or  false  ;  inasmuch  as  a  publication, 
though  false,  may  not  be  a  libel,  and, 
though  true,  may  still  amount  to  that  of- 
fence :  but  to  constitute  a  libel  it  is  es- 
sential that  the  publication  should  be 
made  with  a  malicious  intent. 

When  a  libellous  publication  is  made, 
in  the  first  instance,  it  is  presumed  to  be 
malicious,  but  the  presumption  of  malice 
may  be  rebutted  on  the  part  of  the  de- 
fendant. 

It  is  incumbent  on  the  prosecutor,  in 
the  first  place,  to  show  the  publication  of 
the  libel  by  the  defendant,  and,  in  the 
second  place,  by  a  reference  to  the  in- 
nuendoes in  the  indictment,  to  show  that 
the  libellous  matter  applies  to  the  indi- 
vidual alleged  to  have  been  libelled. 

According  to  the  law,  as  it  formerly 
stood,  and  as  it  now  exists  in  England,  the 
public  prosecutor,  on  proving  the  publica- 
tion, with  its  reference  to  the  libelled  par- 
ty, might  stop  ;  and  the  defendant  was  pre- 
cludedfrom  proving  the  truth  of  the  pub- 
lication ;  but  now,  by  a  recent  statute  of 
our  state,  the  defendant  is  allowed  to 
prove  the  truth  of  the  publication  ;  and 
the  jury,  being  the  judges  of  the  law  as 
well  as  of  the  fact,  are  invested  with  the 
prerogative  of  determining,  whether  the 
publication  was  made  with  a  malicious  in- 
tent, or  with  good  motives  and  for  justifia- 
}^\e  ends. 

Throughout  this  investigation,  the  ju- 
ry had  perceived  that  the  prosecution 
had  assumed  that  a  charge  of  fraud 
against  the  managers  and  the  sub-mana- 
ger of  the  fifth  class  of  the  Medical 
Science  Lottery,  was  contained  in  this 
publication  ;  the  innuendoes  in  the  indict- 
ment thus  explain  the  meaning  ;  but,  in 
the  opinion  of  the  court,  the  publication 
contains  no  such  charge,  nor  will  it  bear 
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that  construction.  It  is  a  cliar'j;o  of  fi;nid, 
generally,  in  lottery  mnnai^enncnL 

That  the  jury  nii;^|it  the  better  iimler 
stand  the  subject,  it  would  be  uselul  to 
refer  to  the  indictment  itself,  and  the 
charges  it  contains.  The  ofhce  of  an  in- 
nuendo was  explanatory  ;  an<l  it  is  design- 
ed to  show  the  meanin:;  and  desi;rn  of 
matter  alleged  to  be  lihrllous  ;  but  it  i*?  a 
rule  that  an  iiniuendo  never  «"an  extend  or 
Cnlar<;e  the  meaning  beyond  its  true  con- 
struction. 

The  jury  will  perceive,  that  in  the 
publication  of  the  19th  of  Sejiteinber,  the 
writer  proposes  to  unfold  to  the  publir 
a  scene  of  deep  laid  villany  ;  not  on  the 
part  of  the  inanagf.rs  of  this,  or  any  oth«»r 
lottery,  but  jw  lottery  ninnaqcmrnt.  'J'hc 
innuendo  goes  further  than  the  construc- 
tion of  the  part  designed  to  be  explained 
will  warrant :  ("  meaning  and  intending, 
the  management  of  the  lifth  class  of  the 
same  lottery.") 

In  the  commencement  of  the  alleged 
libellous  publication  of  the  23d  of  Sep- 
tember, the  writer  states,  that  "  in  one 
lottery,  a  little  boy  was  detected  in  the 
act  of  having  concealed  a  number,"  i'cc. 

Now,  this  is  not  a  charge  against  the 
fifth  class  of  the  Medical  Science  Lotter_y. 
nor  does  it  relate  to  any  lottery,  in  parti- 
cular. 

The  IVIa3'or  proceeded  to  read  the  alle- 
ged libellous  matter  set  ibrth  in  the  in- 
dictment, referring  to  the  innuendoes,  and 
arrived  at  the  conclusion,  that  in  his  view, 
the  publication  could  not  be  construed  as 
containing  a  charge  of  fraud,  eitfier  against 
the  managers  of  the  tifth  class  of  the  Me- 
dical Science  Lottery,  or  against  the  ma- 
nagement of  that  particular  lottery,  but  it 
was  rather  a  charge  of  fraud  in  lottery 
management  in  general,  and  of  careles- 
ness  on  the  part  of  the  managers  of  tfiis 
lottery,  by  which  a  facility  to  fraud  was 
afforded. 

If  the  defendant  therefore,  has  proved, 
that  there  has  been  fraud  in  the  manage- 
ment of  lotteries  in  general,  or  in  this 
particular  lottery,  b}^  any  person  or  per- 
sons, in  any  manner  concerned  in  such 
management,  then,  and  on  that  ground,  he 
would  be  entitled  to  an  acquktal. 

The  important  inquiry,  therefore,  on 
this  branch  of  the  subject,  will  be,  whe- 
ther in  this  case  there  is  proof  of  ftaud, 


'  or  rircumstanccs  from  which  the  jury  will 
be  juslitied  in  drawing  an  inference  of 
fraud. 

!  The  Mayor  here  proposed  briefly  to 
I  recapitulate  the  principal  lads  relied  on 
!  on  both  sides. 

I     It  had  been  insisted,  on  behalf  of  the 
I  defendant,  that  No.   lOlGtJ,  w;iis  fraudu- 
I  lently  insured  by  Mr.  Judah,   and  that 
;  Mr.  Sirkcis  was  a  party  to  this  fraud, 
i     We  have  some  positive  testinjony,  in  re- 
j  lation  to  the  drawing  of  that  number,  to 
i  which  the  attention  of  the  jury  would  be 
presently  directed.   It  is  snid,  this  number 
was  soiled  ;  and  if  so,  this  would  afford 
strong  corroborative  proof  of  fraud  in  the 
I  drawing  ;   and  with  this  number,  the  jury 
I  wouhl  be  justilied  in  connecting  Nos.  30 
I  and  3865.  It  is  said,  these  had  been  soiled  ; 
'  the  jury  had  examined  the  whole,  and 
I  could  draw  their  own  conclusions, 
j     The  Mayor  here  proceeded  to  the  par- 
ticulars  leading  to  the  insurauce  on  No. 
j  15168,  as  related  by  Thorne.    1'hat  wit- 
I  ness  says,  that   Judah  told  him  that  he 
I  had  dreamed  of  the  number,  and  tells  the 
j  jury  the  particulars  of  that  dream,  as  re- 
I  lated  by  .Judah  ;  who,  on  the  other  hand, 
I  directly    contradicts    the    statement  of 
!  Thornf^,  and  says,  ti»at  he  told  him,  that 
I  the  number  had  been  dreained  of,  and  not 
i  that  he  had  dreamed  of  it  himself.  la 
I  this,  Judah  is  fully  corroborated  by  Mo- 
I  ses,  and,  in  some  measure,  by  Burjeau. 
j  It  is  to  be  remarked,  that  Judah  stands 
I  before  us  as  a  competent  witness  ;  as 
I  such,  he  is  to  be  considered  by  the  Jury, 
'  with  reference,  however,  to  his  peculiar 
!  situation  in  this  case.    With  respect  to 
!  Moses,  no  such  remark  a[>piies  :  no  im- 
propriety on  his  p;irt  has  ])een  alleged, 
and  the  circumstance  of  his  receiving 
>10U  from  Judah,  as  related  in  tlie  testi- 
mony, when  accompanied  with  the  expla- 
nations of  that  fact,  is  entitled  to  Httle 
weight. 

It  is  said,  that  the  testimony  of  Judah 
is  fully  corroborated  by  Burjeau  ;  but  it 
will  be  remembered,  that  this  witness  says 
that  he  met  Thorne  in  the  street,  where 
he  said,  that  Judah  told  him  that  the  num- 
ber had  been  dreamed  of,  or  something  to 
that  effect.  In  regard  to  this,  Burjeau 
may  have  been  mistaken. 

But  Judah  tells  us,  that  it  was  on  the 
faith  of  an  anonymous  letter^  the  words  of 
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which  he  repeats,  that  the  insurance  was 
made,  and  that  this  letter  has  been  de 
stroyed.  Though  his  honour  should  not 
say,  that  the  destruction  of  that  letter 
ought  to  make  an  untav^ourable  impres- 
sion ;  still,  he  must  sa}^  that  it  was  unfor- 
tunate that  this  letter  was  destroyed. 

In  all  his  communications  with  Thorne, 
relative  to  the  insurance,  Judah  never 
mentioned  to  him  any  thing  about  that  let- 
ter, until  on  Monday,  the  14th  of  Septem- 
ber. It  had  become  the  subject  of  suspi- 
cion and  dissatisfaction  among  the  insu- 
rers ;  insomuch,  that  they  refused  to  pay 
the  amount  for  which  the  number  was  in- 
sured :  and  afterwards,  a  compromise  took 
place  between  the  insurers  and  Mr.  Ju- 
dah, in  which  the  premium  was  returned, 
and  the  insurance  abandoned. 

After  this,  the  letter  was  destroyed  : 
and  why  ?  It  was  written  in  a  female  \ 
hand  ;  and  an  examination  of  the  suspect- 
ed numbers  having  taken  place,  by  gen- 
tlemen deputed  for  that  purpose  ;  in  the 
result  of  which,  the  defendant  and  his 
counsel,  Mr.  Fay,  declared  themselves 
satisfied  ;  Judah,  considering  the  reten- 
tion of  the  letter  to  be  of  no  further  use,  1 
destroyed  it :  this  is  his  explanation.  | 
That  fraud  was  couJmitted  in  the  draw- 
ing of  that  number,  by  Judah,  in  connex- 
ion with  Sirkels,  is  one  of  the  principal 
charges  relied  on  by  the  defendant. 
Whether  fraud  was  so  committed,  was  a 
question  which  his  honour  should  leave 
to  the  jury. 

It  is  further  said,  that  during  the  draw- 
ing of  the  fourth  class  lottery,  Sickels  in- 
timated to  Mr.  Burtus  that  there  were 
some  low  numbers  not  in  the  wheel ;  and 
also  told  Mr.  B rower  that  there  were 
certain  low  numbers  of  which  he  need 
not  be  afraid.  Should  the  jury  believe 
that  Mr.  Sickels  did  make  those  commu- 
nications to  those  gentlemen,  then  the 
charge  of  fraud,  so  far,  is  supported.  But 
it  is  said,  on  the  other  hand,  that  those 
witnesses  are  mistaken  ;  and  Mr.  Sickels, 
on  being  called,  admits  that  communica- 
tions of  that  nature  were  made,  but  de- 
nies that  he  intimated  that  any  numbers 
were  not  in  the  wheel.  That  witness 
explains  the  theory  upon  which  he  cal- 
culated the  low  numbers  would  not  be 
drawn  till  towards  the  close  of  the  draw- 
ing :  but  his  explanation  on  this  subject 
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would  have  been  more  satisfactory  had 
the  testimony  stopped  here.  But  it  ap- 
pears that  before  these  witnesses  had  any 
further  communication  with  him  on  the 
subject,  he  came  to  them  and  stated  that 
the  communication  made  by  him  was  in 
jest,  and  requested  that  they  would  not 
divulge  it.  His  explanations  on  this  sub- 
ject before  us  are  not  very  satisfactory. 
Why  did  he  make  that  communication — 
and  why  did  he  fix  on  the  numbers  3,  6, 
or  7,  in  preference  to  any  other  numbers 
within  the  thousand  ?  But  his  honour 
did  not  intend  to  instruct  the  jury  that 
they  were  not  to  take  the  explanations  of 
Mr.  Sickels  as  satisfactory. 

It  is  also  alleged,  that  there  was  fraud 
in  the  drawing  the  stationary  prize  of 
g33,000  in  the  Owego  Lottery.  His  ho- 
nour understood  the  testimony  of  Mr. 
Smith,  on  this  subject,  to  be,  that  when 
the  hand  of  Mr.  Sickels  went  into  the 
wheel,  and  when  he  took  it  out,  the  wit- 
ness did  not  perceive  the  ticket ;  and 
that  at  the  instant  of  taking  out  his  hand, 
it  fell.  The  witness  says,  that  he  be- 
lieved that  the  number  was  properly 
drawn  ;  but  qualifies  this  by  saying,  that 
from  the  character  of  Mr.  Sickels,  he, 
the  witness,  neither  did  nor  should  be- 
lieve that  the  number  was  improperly 
drawn. 

The  circumstance  of  the  mode  of 
drawing  this  number,  as  disclosed  in  evi- 
dence, perhaps  would  have  been  unim- 
portant, had  it  not  been  connected  with 
another  circumstance  relied  on,  which  is, 
that  Sickels  was  interested  in  this  prize 
with  Mr.  Denniston  ;  who,  on  being 
called,  expressly  denies  the  allegation. 
The  jury  had  heard  ^he  explanations 
made  by  this  witness,  and  the  motive  as- 
signed by  him  wliy,  in  the  first  instance, 
he  alleged  that  he  was  but  the  part  own- 
er. That  he  did  communicate  to  others, 
a  short  time  after  the  prize  wa?  drawn, 
the  fact  that  he  was  the  sole  on  ner,  satis- 
factorily appears.  With  regard  to  the 
explanation  made  by  this  witness,  it  ap- 
pears reasonable,  and  is  satisfactory, 
should  the  jury  believe  him. 

Another  charge,  relied  ou  as  evincive 
of  fraud,  and  that  which  his  honour  con- 
sidered the  most  important  of  any  in  the 
case,  was,  that  during  the  drawing  of 
class  No.  3,  in  this  lottery,  Mr.  Sickels 
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was  in  possession  of  lour  ndmbcrs,  which 
he  exliil)ito(l  to  the  hite  Mr.  Burtus. 

Mr.  Sickels  took  down  bevcral  to  Mr. 
Burtus,  and  told  him  they  had  been  found 
under  the  wheel.  This  was  a  fact  kn«wn 
to  the  managers  at  the  time  ;  but  it  ap- 
pears from  the  testimony  of  General 
Johnson,  and  other  witnesses  to  this  point, 
that  Sickels  never  imparted  to  the  mana- 
gers, at  the  time,  that  more  had  been 
found  than  those  by  the  boys  ;  and  Gene- 
ral Johnson  in  particular  states,  that  he 
never  heard  that  Sickels  had  found  any 
until  before  the  Grand  Jury.  There,  Mr. 
Sickels  stated  that  he  had  found  ten  num- 
bers under  the  carpet ;  and,  on  tiiis  sub- 
ject, now  states  that  he  was  mistaken  be- 
fore the  Grand  Jury  ;  for  he  foun*!  only 
three  or  four.  He  says,  that  after  he 
understood  the  boys  had  found  four  under 
the  wheel,  he  lifted  up  the  carpet  on  the 
stage;  and  about  eighteen  inches  from  the 
edge  of  the  carpet,  on  the  stage,  iu  a  crack 
of  the  floor,  he  found  three  or  four  more, 
and  thinks  he  told  one  or  more  of  the 
managers  at  tlie  time. 

Messrs.  Gilbert,  Denniston,  and  Gil- 
christ, declare  tiiat  he  never  imparted 
the  circumstance  to  them.  Now,  is  it  not 
an  extraordinary— an  astonishing  thing, 
that  Mr.  Sickels  should  have  found  those 
numbers,  and  not  have  imparted  the  fact 
to  either  of  these  gentlemen  ? 

His  honour  would  observe  upon  one 
more  charge  as  evincive  f  fraud,  relied 
on  by  the  defendant,  and  that  was  with 
regard  to  the  communications  made  by 
Mr.  Sickels  to  Messrs.  Haines  and 
Brooks.  The  jury  had  heard  the  testi- 
mony of  those  witnesses  and  that  of  Sic- 
kels, in  denial  and  explanation,  and  were 
to  be  the  sole  judges  of  its  truth. 

And  with  regard  to  the  question  of 
fraud,  in  all  or  either  of  the  matters  to 
which  his  honour  had  called  the  atten- 
tion of  the  jury,  without  expressing  any 
opinion,  he  should  leave  it  to  them  en- 
tirely. 

Should  the  jury  believe,  from  the  facts 
and  circumstances  in  the  case,  that  in  all 
or  either  of  the  facts  relied  on,  fraud  had 
been  committed  by  any  person  or  per- 
sons in  any  manner  concerned  in  the 
management  of  our  lotteries — then  the 
defendant  stands  justitied  under  a  recent 
act  of  our  legislature,  allowing  the  truth 


of  the  matter,  contained  in  the  pubhca- 
tion  charged  as  libellous,  to  be  given  ia 
evidence.  For  if  fraud  can  be  inferred, 
then  the  jury  n»ay  presunie  that  the  de- 
fendant made  the  publication  with  good 
motives,  and  for  justifiable  ends  ;  the  le- 
gislature, by  the  same  statute,  having  in- 
vested the  jury  with  the  high  preroga- 
tive of  judging  of  the  law  as  well  as  of  the 
fact. 

But  should  the  jury  not  believe  that 
the  facts  and  circumstances  in  this  case 
warrant  the  inference  of  fraud,  still  ano- 
ther inquiry  arises  :  whether  the  defend- 
ant, in  making  this  publication,  was  actu- 
ated by  mulicious  motives.  For  if  the  ju- 
ry shduld  believe,  that  the  facts,  adduced 
in  evidence  by  the  defendant  either  as 
evincive  of  fraud  in  the  management,  or 
of  carelesness  in  the  managers,  were 
suflkient  to  justify  the  suspicions  ex- 
pressed in  the  publication,  and  excite  a 
well-grounded  belief,  that  the  charge* 
were  true  ;  and  if,  in  truth,  this  lottery 
has  been  conducted  in  that  careless,  ha- 
rum  scarum  manner  represented  in  the 
publication,  then  the  defendant  ought  not 
to  be  rendered  criminally  responsible  for 
the  honest  expression  of  those  suspicions, 
and  cannot  be  said  to  have  been  actuated 
by  malice. 

His  honour  was  acquainted  with  the 
managers,  and  knew  their  worth  and  in- 
tegrity in  private  as  well  as  public  life  ; 
but,  on  this  occasion,  he  was  constrained 
to  say,  that  they  did  not  stand  acquitted 
of  a  gross  dereliction  of  public  du- 
ty. In  the  very  front  of  their  offend- 
ing, stood  the  act  of  placing  Mr.  Sickels, 
or  suffering  him  to  remain,  in  the  station 
he  held  as  sub-manager.  He  is  there, 
and  it  is  in  vain  that  we  inquire.  How  did 
he  come  there,  and  by  whose  appoint- 
ment ?  These  gentlemen  permitted 
this  man  to  exercise,  in  their  place,  the 
most  important  and  delicate  functions 
of  their  office  to  the  full  extent.  With- 
out an  oath  or  any  other  obligation,  we 
find  him  there  acting  as  a  substitute  for 
the  others,  or  as  a  sub-manager.  For 
what  purpose  was  Mr.  Sickels  employ- 
ed ?  It  is  admitted  by  all  the  managers 
who  have  been  examined,  that  be  was 
employed  to  put  up  the  lottery,  and  was 
trusted  by  the  managers  to  count  out  the 
numbers  when  put  into  the  wheel.  If 
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this  conduct  was  calculated  to  afford  a 
facility  to  fraud,  and  the  defendant  had 
cognizance  ot  the  practice,  he  cannot  be 
answerable  for  publishing  his  suspi- 
cions. 

Again  :  the  managers  allow  Mr.  Sic- 
kels  to  sit  at  the  wheel — they  see  him 
draw  a  handful  of  numbers  at  a  time  and 
put  them  into  his  lap — they  see  him  draw 
numbers,  or  direct  him  so  to  do,  in  the 
room  of  the  boy — they  see  him  put  num- 
bers back  into  the  wheel  which  had  been 
fairly  drawn,  or  direct  him  so  to  do — 
they  see  the  boy  at  the  wheel,  in  draw- 
ing out  the  numbers,  go  ahead  of  this 
sub-manager  in  calling — they  saw  all 
these  things,  or  they  did  not  see  them  ; 
both  of  which  are  equal  ;  for  it  was  their 
duty  to  have  seen  and  known.  Can  this, 
then,  be  a  proper  manner  of  managing  a 
lottery  ?  And  is  not  such  management 
calculated  to  aflbrd  cause  for  suspicion  ? 
If  the  defendant,  therefore,  heard  of 
these  things,  is  it  just,  is  it  reasonable 
that  he  should  be  punished  for  publishing 
his  suspicions  ? 

One  thing  more  :  it  appears  that  the 
managers  have  kept  numbers,  which  have 
been  found  during  the  drawing,  out  of  the 
wheel  until  the  last  day.  In  the  mean 
time  the  drawing  progresses,  and  the  num- 
bers, not  in  the  wheei,  lose"  their  chance 
again  and  again.  Now,  is  not  this  a  just 
cause  of  suspicion  ?  Again  ;  they  in- 
trust the  custody  of  these  same  numbers 
to  this  sub-manager  to  carry  wherever 
he  pleases.  Again  :  on  one  occasion,  to- 
wards the  close  of  the  drawing,  they  find 
a  ^10000  prize  wanting,  and  supply  the 
deficiency.  This  was  obviously  wrong  ; 
and  instead  of  doing  as  they  did,  they 
should  have  stopped  the  lottery. 

Now,  suppose  the  defendant  heard  or 
knew  all  these  things,  and  published 
the  facts  with  the  suspicions  those  facts 
are  calculated  to  excite,  will  any  one  say 
he  is  culpable  ?  His  honour  believed  not ; 
and  for  himself  did  not  hesitate  to  say, 
that,  in  this  point  of  view,  he  considered 
the  conduct  of  the  defendant  was  rather 
commendable  and  praiseworihy. 

In  the  conclusion,  his  honour  remark 
ed  that  he  was  happy  in  being  able,  on 
this  occasion,  to  charge  the  jury  express- 
ly, that  it  was  competent  for  them  to  ac- 
quit the  defendant,  without  imputing  fraud 
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to  any  individual.  The  excellent  cha- 
racter which  Mr.  Sickels  had  uniformly 
supported  for  such  a  number  of  years — 
his  age — his  appearance  before  us — and 
especially,  at  that  period  in  delivering  his 
testimony,  when  a  tear  ghstened  in  his 
eye — all  were  calculated  to  make  a  pow- 
erful appeal  to  the  heart,  to  excite  com- 
miseration in  his  behalf,  and  to  prompt 
us,  with  him,  to  drop  a  tear. 

Should  the  jury  render  a  verdict  for 
the  defendant,  his  honour  did  hope  that 
they  could  acquit  him  without  imputing 
fraud  to  any  person  ;  though  he  did  not 
undertake  to  say  that  they  ought  to  do 
so  ;  for  the  verdict  to  be  pronounced  was 
their  own. 

The  jury  retired  at  about  three  quar- 
ters of  an  hour  after  one  o'clock  on  Fri- 
day morning,  the  13th  instant  ;  and  at 
two  o'clock  returned  into  court  with  a 
verdict  of  NOT  GUILTY. 


(cruelty  to  a  beast  ACCIDENT.) 

ISAAC  ROSS'  CASE. 

To  treat  a  dumb  beast,  under  the  care  of  a  man, 
with  cruelty,  is  a  misdemeanor  at  common  law ; 
but  where  a  cartman  struck  his  horse  but  a  sin- 
gle blow  with  a  club,  which  deprived  the 
animal  of  life,  under  circumstances  which 
evinced  that  the  killing  was  not  the  result  of 
deliberation,  it  was  held,  that  an  indictment  for 
cruelly  beating  the  horse  was  not  maintained. 

During  the  term  of  September  last, 
the  defendant,  a  cartman,  was  indicted 
for  a  misdemeanor  at  common  law,  for 
beating  his  horse  with  cruelt}'^  and  kill- 
ing him  with  a  club. 

It  appeared  in  evidence,  that  the  de- 
fendant was  drawing  limber,  and  being 
heavily  loaded,  and  his  horse  being  lights 
and  withal  baulky,  either  could  not  or 
would  not  draw  ;  and  other  cartmett 
coming  to  the  defenc^ant's  assistance,  while 
they  were  in  the  act  of  lifting  the  load  be- 
hind, he  said,  "  I  can  make  him  draw 
and,  taking  a  slat  from  the  cart,  as  the 
horse  turned  round  his  head,  the  defend- 
ant struck  a  blow  on  his  neck,  which 
killed  him  instantly.  The  defendant  ex- 
pressed much  regret  for  the  accident,  and 
according  to  the  testimony  of  Charles 
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Day,  the  principal  witness,  he  did  not  be- 
lieve iJiat  tlie  defendant  intended  to  kill 
the  horse. 

After  the  introdnction  of  the  testimony, 
the  mayor  instructed  the  jury  tfiat  the  in- 
dictment was  not  supported.  This  ap- 
peared to  be  rather  an  accident  than  the 
result  of  deliberate  cruelty.  At  the  same 
time  his  honour  wished  it  to  be  distinctly 
understood  in  the  community,  that  when 
a  proper  case  of  deliberate  cruelty  to- 
wards a  dumb  beast  under  the  care  an<l 
protection  of  man,  which  too  often  oc- 
curred in  this  city,  should  be  brought  be- 
fore the  court,  they  would  punish  the  of- 
fender with  more  satisfaction  than  for 
cruelty  towards  one  of  our  own  species. 


(burglary — D^vK^.Ll^•(; -HOUSE.) 

JOHN  .MILL'S  CASE. 

Van  Wvck,  Counsel  for  the  prosecution. 
Price  and  Wilson,  Counsel  for  the  pri- 
soner. 

A  store,  in  wliich  no  porson  slept,  from  which 
there  is  no  commnnicaliori  into  otlier  rooms  in 
the  house  occupied  hy  a  family,  is  not  such  a 
dweUini^-hoKse  as  that  a  l)ur<!;lary  can  be  com- 
mitted therein  by  a  brcacii  and  entry. 

The  prisoner,  during;  the  term  of  Sep- 
tember last,  was  indicted  for  a  burglary 
and  grand  larceny  in  breaking  open  the 
dicclling-house  of  .Tames  Trivett,  (53  Ca- 
tharine-street,") on  the  night  of  the  Gth  of 
September  instant,  and  stealing  his  goods. 

It  clearly  appeared  by  th?  tcstimOiiy 
of  Trivett,  and  that  of  Edward  Graves,  a 
watchman,  that,  on  the  niglit  of  the  day 
lai^  in  the  indictment,  the  store  was  bro- 
ken open,  and  the  prisoner  and  ano- 
ther were  found  in  possession  of  the 
goods  at  Catharine  Market. 

It  t^urther  appeared,  by  the  cross-ex- 
amination of  i'rivett,  that  he  was  the 
owner  of  the  whole  house,  a  part  of 
which  he  rented  to  one  Comstock,  whose 
Jamil V  lived  there,  and  tiie  witness  re- 


tained the  store  wiiich  was  broken  open. 
At  the  time  of  the  felony,  no  person 
slept  in  the  store,  and  from  thenrc 
there  was  no  communication  into  the  part 
occu[)ied  by  Comstock. 

'J'he  counsel  for  the  prisoner  contend- 
ed, that  this  was  not  a  burglary,  because 
this  ivas  not  legally  the  d'juetling-hoiiie  of 
Trivett.  The  counsel  referred  to  a  de- 
cision of  this  court,  1  V^ol.  of  The  City- 
Hall  Recorder,  p.  183. 

The  mayor  advised  the  jury  to  acquit 
the  prisoner  of  the  burglary,  and  con- 
vif  t  him  of  the  grand  Jarceny,  which  they 
(lid,  ami  he  was  sentenceil  to  the  state 
prison  four  years. 


(OWNHRSHIP.) 

WILLIAM  WYNES'  CASE. 

V^^^•  Wvck,  Counsel  for  the  prosecution. 
Wilson,  Counsel  for  the  prisoner. 

Tiioui^h  the  son  be  under  the  a<:c  of  twonty-one 
years,  yet  if  he  work  for  himself,  and  purchase 
goods  whicli  are  afterwards,  niid  wiiile  in  his 
po-Nsession.  stolen,  they  must  be  h-irl  in  the  in- 
dictment as  his  properly,  and  not  that  of  his 
fatl)er. 

The  prisoner,  during  the  term  of 
September  last,  was  indicted  for  petit 
larceny,  in  stealing  a  saw,  and  other 
articles  specified  in  the  indictment,  the 
property  of  John  De  Clexi; ;  and  on  the 
trial  Frederick  De  Clew,  the  principal 
witness  for  the  prosccutij^n,  testified,  that 
John  De  Clew  was  his  father,  but  that  he, 
tiiC  witness,  worked  lor  himself,  and  pur- 
chased the  tools  which  were  stolen  from 
the  new  building  recently  erected  for  the 
Franklin  Bank,^  while  he  was  engaged 
there  in  business  for  himself  as  a  car- 
penter. 

The  mayor  said  this  would  not  do  :  the 
property  in  this  indictment  should  have 
been  laid  as  the  property  of  Frederick 
De  Clew^  ;  and,  on  this  ground,  the  jury, 
by  the  advice  of  the  court,  ac4uitted  the 
prisoner. 
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AT  the.  SITTINGS,  holden  in  and  for 
the  City  and  County  of  New-York,  at 
the  City  Hall  of  the  said  City,  on  Mon- 
day, the  30th  day  of  November,  in  the  | 
Year  of  our  Lord  one  thousand  eight 
hundred  and  eighteen — 

BEFORE 

The  Honourp.ble 

SMITH  THOMPSON,  Chief  Justice 
of  the  Supreme  Court  of  Judicature 
of  the  State  of  Nexv-York. 

M'Kesson,  Clerk. 


(protracted      courtship  PROMISE  OF 

MARRIAGE— COMPROMISE — DOUBLE-DEAL- 
ING.) 

JANE  MOUNT  vs,  JAMES  BOGERT. 


Hoffman,  Ogden,  and  Price,  Counsel  for 
the  Plaintiff. 

Emmet,  Wells,  and  C.  Bogert,  Counsel 
for  the  Defendant.  j 

During  the  pendency  of  a  suit,  D..  a  relation  of  B.,  I 
the  Defendant;  met  him  and  commenced  a  | 
conversation  relative  to  the  suit,  and  talked  of  j 
a  compromise  between  B.  and  M.,  tiie  PlaintiiT,  I 
as  if  autiiorized  by  her,  though,  in  fact,  he  was  I 
not.    In  the  coui-se  of  tliat  conv.ersaiion,  B.  (as  | 
D.  believed)  admitted  the  contract  soujjht  to  be  j 
enforced  by  the  action,  and  also  offered  a  speci- 
fic sum,  by  way  of  compromise,  to  D.    It  was 
held  that  the  admission  and  oifer  of  B.  might  be 
given  in  evidence,  and  were  to  be  viewed  rather 
in  the  light  of  a  confession,  than  the  mutual  offers 
of  corn-promise  belueen  parlies. 

A  promise  of  marriage  may  be  inferred  from  cir- 
cumstances, and  need  not  be  proved  by  positive 
testimony. 

Where  a  maiden  woman  of  forty-three  j^ears  of 
age,  received  the  visits  of  a  bachelor  uf  fifty- 
three,  as  a  suitor,  for  thirteen  years,  but  during 
this  time,  whenever  she  spoke  of  him,  declared 
she  would  never  marry  him,  and  represented 
him,  on  all  occasions,  in  terras  of  derision  and 
contempt;  and  where,  after  the  expiration  of 
that  lapse  of  lime,  and  before  th%  commence-^ 


merit  of  the  suit,  the  bachelor,  not  knowing  tho 
double-dealing  of  the  maid,  promised  to  marry 
her,  but,  afterwards,  having  heard  of  herasper- 
sion3,  refused — though  the  Jury  are  obliged  to 
render  a  verdict  against  him  for  this  breach  of 
his  contract,  yet,  they  will  not  amerce  him  in 
heavy  damages. 
In  such  case,  where  the  bachelor  had  offered  the 
maid,  by  way  of  compromise,  after  the  com- 
mencement of  the  suit,  ^1600,  which  oifer  she 
rejected,  the  Jury  gave  her  but  ^400. 

Tlie  attention  of  the  fair  is  invited  t(j 
the  following  case.  It  affords  a  memo- 
rable example  for  their  instruction.  Here 
they  may  find  the  sad  effects  arising  from 
duplicity  towards  a  suitor,  one  who  above 
all  others  is  entitled  to  an  open  ingenuous 
conduct  from  the  woman  who  receives 
his  addresses.  Against  such  a  one,  the 
windows  to  her  heart  ought  never  to  be 
closed.  She  has  no  right  to  hold  even 
the  language  of  commoar  civility  to  him, 
while  she  indulges^ 4i€rself  in  bitter  sar- 
casms and  expressions  of  contempt  con- 
cerning him,  to  others^  The  Plaintiff  did 
this.  She  permitted  the  attentions  of  the 
Defendant  to  be  continued  a  number  of 
years  :  he  contracted  to  marry  her ;  but 
discovering  her  feelings  towards  him,  to 
the  honour  of  manhood  be  it  spoken,  he 
dissolved  the  connexion,  and  met  her  in. 
a  Court  of  Justice.  The  Court  and  Jury 
heard  :  they  frowned  indignant  at  the  re- 
cital of  her  perfidy  ;  and  though  the  ri- 
gour of  the  law  would  not  permit  them  to 
absolve  him  from  his  engagement,  yet  the 
law  did  invest  them  with  a  sound  discre- 
tion as  to  the  amount  of  the  damages.  And 
the  woman  who  had  been  offered  gl600 
by  way  of  compromise,  was  dismissed 
with  one  fourth  of  that  sum. 

This  was  an  action  for  a  breach  of  pro- 
mise of  marriage.  The  writ  was  return- 
able in  May  te^m,  1817,  and  the  damages 
being  laid  originally  at  §5,000,  were  in- 
creased in  the  declaration,  by  a  stipula- 
tion between  the  attorneys,  to  jj^lO,000. 

Price  opened  the  case  on  behalf  of  the 
Plaintiff,  by  stating  that  the  Defendant,  a 
bachelor,  now  of  fifty-four  years  of  age,  in 
the  year  1802  became  acquainted  with 
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the  Plnintifl,  and  Yisitcfl  hor  as  a  suitor 
until  the  year  1817.  She  was  a  inuntua- 
makrr  by  prolessioii,  ami  is  now  thirt}  - 
six  years  of  as^e.  'J'lie  Defendant  had 
lately  inherited  an  estate  of  J()0,0()(.)  ; 
and  although,  dnrin;;  the  time  ofhis  court- 
iihip,  he  had  proniis^ed  to  marry  her,  and 
induced  her  to  part  witii  the  little  money 
she  had  amassed  by  her  industry,  in  the 
purchase  of  furniture  preparatory  tokecp- 
inrr  house,  yet,  adlx^rinj^  to  tlie  advice  of 
bis  relations,  who  were,  from  avaricious 
motives  alone,  averse  to  the  matcli,  he 
finally  refused  to  perform  his  contract. 

The  Counsel  stated,  that  an  express 
promise,  in  cases  of  this  description,  could 
scarcely  if  ever  he  shown  ;  nor  was  this 
by  law  necessary  ;  it  was  sulhcient  to  ad- 
duce circumstances,  from  which  a  i»romise 
could  he  rationally  inferred  by  the  Jury. 

In  the  progress  of  the  cause,  it  woidd 
appear,  however,  that  the  Defendant,  after 
the  commencement  of  this  suit,  had  made 
a  proposition  for  a  compromise,  wherein 
be  offered  the  Plaintiff  1 600  ;  but,  con- 
sidering herself  an  injured  woman,  she 
rejected  the  pitiful  olVer  ;  and  now  relied 
on  a  Jury  of  her  country  for  a  redress  of 
her  wrongs. 

Rebecca  Maverick  sworn. 

Price.  How  long  have  you  known  Miss 
Mount  ? 

A.  Seven  years  next  May  ;  at  that  time 
she  boarded  with  me  eighteen  months. 

Q,.  During  this  time,  did  Mr.  Bogert 
visit  her  as  a  suitor  ? 

A.  Yes,  constantly,  and  he  used  to  call 
on  her  to  go  to  Church  ;  but  I  don't  know 
■whether  she  went  with  him.  James  K. 
Stewart  afterwards  lived  at  our  house,  and 
the  Plaintiff  boarded  with  him  about  six 
months,  during  which  time  the  Defendani 
used  to  visit  her,  and  they  were  often 
alone. 

Q.  From  any  thing  you  saw  while  he 
was  visiting  her,  did  you  believe  they 
were  about  to  be  married  ? 

By  the  Court.  That  question  will  not 
do  :  you  must  first  get  at  the  facts,  and 
leave  it  to  the  Court  and  Jury  to  draw 
their  own  inferences. 

Q.  Were  they  frequently  alone  ? 

A.  They  were  sometimes  alone. 

Q,.  Do  you  know  the  age  of  either  ? 

A.  I  do  iiot. 

Q.-  At  what  place  did  you  lire  at  this 
tune  ? 


A.  In  Libcrty-«trcet. 

Q.  Do}ou  knmv  of  lier  purchasing  any 
•lothes  or  articles  of  houseiiold  furniture 
about  this  time  ? 

A.  I  do  not  know  any  thing  on  this  sub- 
ject, except  from  what  she  told  me. 

By  one  of  the  Jurors.  How  often  did 
he  visit  her  at  your  house  ? 

A.  I  have  seen  him  there  three  or  four 
times  a  week  ;  and  sometimes  five  or  six 
times  ;  he  used  to  walk  out  and  come 
home  with  her  ;  and  while  she  was  at 
Stewart's,  I  was  told  by  the  family  that 
he  was  frequently  there. 

Cross-examined  by  Wells.  Have  you 
heard  him  say  tliat  he  visited  her  as  h 
suitor  ? 

A.  I  have  not. 

(|.  Had  she  a  separate  room  in  your 
house  ? 

A.  Yes  ;  during  the  winter,  about  three 
or  four  weeks,  she  hired  a  separate  room 
of  me,  and  he  used  to  visit  her  there  ; 
but  for  the  remainder  of  (he  time  he  used 
to  sit  with  her  in  my  parlour. 

Q,.  How  often  did  he  call  to  g<>  out  with 
her  ! 

A.  About  ^nce  a  week. 

(|.  Was  this  room  which  she  hired  of 
you  a  bed-room  or  a  parlour  '! 

A.  It  had  a  bed  in  it ;  but  was  used  as 
a  sitting  room. 

Q.  Was  you  generally  in  the  room 
uhile  he  visited  ber,  or  were  they  left 
.done  ? 

A.  I  was  sometimes  in  the  room,  and 
sometimes  when  1  saw  them  together,  not 
wishing  to  interrupt  them,  I  walked  out. 

The  testimony  of  Cornelius  I.  Bogert 
was  here  taken  de  bene  esse ;  and  he  tes- 
tified that  eight  or  nine  years  ago  the 
Plaintiff  lived  in  his  family  as  a  mantua- 
maker,  and  her  character  was  good. 

Catharine  Badger,  in  her  direct  ex- 
amination, testified,  that  in  1807  she  lived 
in  Partition-street,  and  that  the  Plaintiff 
lived  with  her  about  a  year,  hiring  a  se- 
parate apartment,  and  instructing  young 
ladies  in  the  mantua-making  business,  and 
was  very  industrious.  During  this  time 
the  Defendant  visited  her,  and  the  witness 
supposed,  as  a  suitor. 

Cross-examined  by  Wells.  Had  she  se- 
parate rooms  in  your  house  ? 

A.  She  had  two  separate  rooms  on  the 
second  floor. 
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Q..  Did  you  ever  hear  him  say  he  visit- 
ed her  as  a  suitor  ? 

A.  No  :  but  I  judged  from  my  own  ob- 
servation and  from  report. 

Q,.  How  often  did  he  visit  her  ? 

A.  I  cannot  say  precisely  how  often  ; 
but  l>  think  it  must  have  been  more  than 
once  a  month  ;  I  do  not  think  he  was  ab- 
sent so  long  at  any  time. 

By  the  Court.  How  often  did  you  say 
he  visited  her  ? 

A.  I  cannot  tell ;  but  I  think  more  than 
once  or  twice  in  a  week,  wMiile  she  was 
there. 

Examined  by  Price.  Do  you  know  of 
his  having  visited  her,  as  a  suitor,  at  any 
other  time  than  you  have  mentioned  ? 

A.  In  the  years  1808  and  9,  while  I 
lived  in  Warren  and  Cedar  streets,  the 
Plaintiff  spent  two  summers  with  me,  and 
the  Defendant  then  visited  her  as  a  suitor. 

Q.  Do  you  recollect  who  went  with  her 
to  Brunswick  ? 

A.  I  do  not. 

Wells.  Are  you  sure  that  you  saw  Mr. 
Bogert  in  your  house  in  Partition-street, 
visiting  her  ? 

A.  1  am  certain  that  I  did. 

Margaret  M'Cready  sworn. 

Price.  Did  Miss  Mount  ever  live  at 
your  house  ? 

A.  She  lived  at  my  house  in  1808  and 
9.  She  came  in  November,  1808,  and 
staid  until  July  or  August  following. 

Q,.  Did  Mr.  Bogert  visit  her  as  a  suit- 
or ? 

A.  He  visited  her  constantly  ;  I  thought, 
as  a  suitor. 

Q,.  How  often  should  you  think  ? 

A.  Sometimes  two  or  three  times  a 
week,  or  oftener. 

Q.  Did  you  see  any  thing  in  particular 
which  induced  you  to  think  he  visited  her 
as  a  suitor  ? 

A.  Yes  :  he  used  to  come  when  she 
was  absent  and  inquire  for  her :  at  one 
time  I  saw  them  together  at  the  street 
door,  and  overheard  him  press  her  to  fix 
upon  some  time :  he  used  to  make  her 
presents  of  fruit  and  cakes  ;  and  some- 
times he  visited  her  in  the  day  time  in 
company  with  his  niece,  iMrs.  A3^mar. 

CroSfe-examined  by  Wells.  Did  Mrs. 
Aymar  come  with  Mr.  Bogert  ? 

A,  I  cannot  say  ;  but  I  have  seeathem 
there  together  at  tea. 
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Q,.  Where  did  you  live  at  that  time  ? 
A.  In  Pine»street. 

Q,.  How  often  did  you  see  Mrs.  Aymar 

there  ? 

A.  Four  or  five  times. 

Q.  Did  any  other  gentleman  besides 
the  Defendant,  visit  her  ? 

A.  I  never  saw  any  other. 

James  R.  Stewart  sworn. 

Price.  When  did  you  first  become  ac» 
quainted  with  Miss  Mount  ? 

A.  In  May,  1816,  Hived  in  the  same 
house  with  Mrs.  Maverick,  at  No.  72  Li- 
berty-street, and  Miss  Mount  boarded  in 
my  family  about  a  year,  when  we  mo- 
ved away  :  Mr.  Bogert  visited  her  fre- 
quently ;  and,  I  had  every  reason  to  be- 
lieve, as  a  suitor. 

Q,.  Did  you  ever  see  him  kiss  her, 
when  he  took  leave  ? 

A.  I  did  not. 

Q.  Do  you  know  of  any  present  given 
by  him  to  her  ? 

A.  I  think  he  gave  her  once,  a  bunch 
of  grapes  :  he  always  appeared  very  at- 
tentive. 

Q.  Do  you  know  that  any  of  his  rela- 
tions visited  her  with  him  ? 
A.  I  do  not. 

Q.  Was  he  in  the  habit  of  seeing  her 
home  ? 

A.  Yes,  frequently. 

Q,.  When  they  returned  together  in 
the  evening,  how  long  did  they  sit  to- 
gether ? 

A.  Never  after  ten  o'clock. 

Q,.  Do  you  know  of  her  maliing  prepa- 
rations for  marriage  ? 

(Emmet  objected  to  the  inquiry,  and  the 
court  decided  it  was  proper.) 

A.  I  understood,  preparations  were 
making  for  her  marriage. 

Cross-examined  by  Wells :  Had  she 
any  separate  room  in  your  house,  in 
which  he  used  to  sit  with  her  ? 

A.  No  :  they  used  to  sit  in  my  parlour, 
and  they  never  ss^t  in  any  other  room,  ex- 
cept once,  in  one  which  was  occasionally 
used  as  a  sitting  room. 

Court.  How  often  did  he  visit  her  in 
your  parlour  ? 

A.  It  was  so  often,  I  could  hardly  give 
a  guess  ;  but  I  should  think,  it  was  once 
a  week,  at  least,  on  an  average. 

Q.  Were  those  visits  to  you,  or  any 
member  of  j^ar  fsunily  ? 
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A.  To  Miss  Mount  ; — for  to  nie,  aiul 
Diy  family,  lie  was  a  stranger. 

John  Dover  sworn. 

Price.  How  long  have  you  known  Miss 
Mount  ? 

A.  Twenty  years. 

Had  you  a  conversation  with  the 
Defendant,  on  the  subject  of  tliir?  suit,  and 
if  so,  will  you  state  the  particulars  ? 

A.  About  a  year  ago,  1  met  the  Defend- 
ant, who  is  my  brother-in-law.  casually,  at 
Ihe  corner  of  Cedar-street  and  Broad- 
way, and  spoke  to  him  about  my  endea- 
vouring to  elTect  a  compromise  of  this 
suit.  1  told  him,  it  was  a  scandalous 
Ihing  to  come  into  Court,  that  it  ought  to 
be  made  up,  and  that  1  would  try,  if  be 
wished,  to  get  it  compromised  ;  he  agreed 
to  what  I  said,  wished  me  to  try  and  ef- 
fect a  compromise,  and  said  that  after  he 
had  been  served  with  the  writ,  he  was 
willing  to  come  forward  and  fulfil  his  con- 
tract ;  I  asked  him  why  he  had  not  fullil- 
led  his  contract  before  ;  to  wliich  he  an- 
swered, that  his  family  was  opposed  to  it, 
and  wished  me  to  try  and  get  it  settled. 
Proposals  of  different  sums  passed  be- 
tween the  Defendant  and  myself,  of  from 
$1300  to  ^1600. 

Mr.  Wells  objected  to  this  evidence, 
on  the  ground,  that  offers  made  by  way 
of  compromise  ought  never  to  be  given 
in  evidence. 

By  the  Court.  I  think  this  conversation 
iS  not  within  the  rule  ;  the  proposition 
here,  in  the  first  instance,  moved  from  the 
Defendant  himself  ;  the  witness  was  ne- 
ver authorized  by  the  Plaintiff  to  effect  a 
compromise,  but  met  the  Defendant  casu- 
ally in  the  street,  and  entered  into  this 
conversation.  The  offers  of  compromise, 
pending  a  suit,  which  cannot  be  received 
in  evidence,  I  havis  always  understood 
to  be,  the  mutual  communications  be- 
tween parties.  (To  the  witness.)  Did  I 
understand  you,  that  the  Plaintiff  ever 
authorized  you  to  treat  with  the  De- 
fendant ? 

A.  She  never  did.  As  I  said  before, 
different  propositions  passed  between  the 
Defendant  and  myself;  when  I  asked 
him,  if  he  would  give  her  ^1600,  and  he 
said,  if  he  did,  he  should  commit  himself, 
and  told  me  to  talk  to  his  attorney  ;  I  told 
him,  he  had  already  committed  himself,  by 
failing  to  fulfil  his  contract  ;  and  I  asked 


him,  if  he  would  pny  that  sum,  if  I  could 
get  tbe  Plaintiff  to  agree  to  it,  and  at 
length,  he  agreed  to  do  so  :  I  then  called 
upon  his  attorney,  and  mentioned  the 
conversation  1  had  with  the  Defendant. 

Price.  When  he  spoke  of  the  interfe- 
rence of  his  friends,  did  he  seem  af- 
fected t 

A.  He  was  in  tears. 

What  is  the  value  of  his  property  ? 

A.  I  cannot  tell. 

q.  Is  he  worth  <;iOO,000,  or  §10,000, 
or  v^20,000,  short  of  that  sum  / 

A.  It  may  be  ;;^ao,OUO.  His  father  di- 
ed four  years  ago,  and  left  him  a  large 
property. 

Cross-examined  by  Bogert.  Did  not 
the  communication  between  yourself  and 
the  Defendant,  relative  to  the  compro- 
mise, originate,  in  the  first  place,  on  your 
part  ? 

A.  It  did  :  when  I  spoke  to  him,  he 
said  he  was  perfectly  willing  to  settle, 
and  authorized  me  to  settle.  1  wanted  to 
be  certaitj  :  and  he  said  that  he  would 
pay  J^IUUO,  and  all  costs,  and  that  1  might 
depend  on  it.  1  communicated  this  to  the 
IMaintilT,  and  she  rejected  tlie  offer,  as- 
>erting  that  she  was  an  injured  woman, 
and  that  her  character  had  suffered  by 
keeping  his  company  13  or  14  years. 
Afterwards,  I  mentioned  to  Bogert,  the 
Attorney,  about  her  refusal,  and  said,  that 
had  1  been  in  the  place  of  the  Defendant 
1  would  have  given  §3000,  and  have  done 
with  it  ;  but  the  Attorney  said,  that  he 
would  not. 

Q.  AVhen  he  spoke  about  fulfilling  his 
contract,  what  contract  did  you  understand 
this  to  be  ? 

A.  A  contract  of  marriage. 

Q,.  Did  he  state,  how  it  was  to  be  ful- 
filled ? 

A.  No  :  but  he  said  she  would  not 
accept. 

Q.  Are  vou  the  confidential  adviser  of 
the  Plaintiff  ? 
A.  No. 

Q,.  Is  she  intimate  at  your  house  ? 

A.  She  visits  there  perhaps  once  or 
twice  a  week. 

Q.  Have  you  had  any  difficulty  with 
the  Defendant  ? 

A.  No  ;  I  have  always  been  on  terras 
of  friendship  with  him,  and  the  whole  fa- 
mily. 
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Q.  Have  you  a  claim  against  his  father's 
estate  ? 

A.  I  spoke  to  the  Executors  of  that 
estate,  and  he  was  one  of  them,  about  a 
claim  of  dower  for  my  wife,  but  have  not 
j  received  an  answer.  I  have  had  no  diffi- 
culty on  that  account. 

Q,.  Have  you  ever  heard  her  make  use 
of  any  expressions  disrespectful  to  the 
Defendant  ? 

A,  I  never  have,  except  after  the  suit 
had  been  commenced,  when  I  heard  her 
say  that  he  was  a  rascal  :  that  she  was 
an  injured  woman  by  keeping  his  compa- 
ny thirteen  or  fourteen  years. 

Here  the  Plaintiff  rested. 

Bogert  opened  the  defence,  by  stating 
that  the  Defendant  would  introduce  evi- 
dence to  show  that  the  Plaintiff  had,  on  all 
occasions,  expressed  herself  in  terms  of 
such  marked  disrespect  towards  the  De- 
fendant, that  even  if  the  Jury  should  be- 
lieve that  he  had  contracted  to  marry  her, 
he  could  not  do  so  consistently  with  his 
own  honour  and  that  of  his  family. 

John  Darg  sworn. 

Examined  by  Bogert.  Are  you  acquaint- 
ed with  the  parties  in  this  suit  ? 

A.  Yes. 

Q.  Did  you  have  a  conversation  with 
Jane,  about  the  year  1807,  concerning 
the  Defendant  ?  If  so,  state  the  particu- 
lars. 

A.  She  used  to  come  to  my  house,  and 
we  used  to  ask  her  how  she  came  on 
about  her  marriage  with  Mr.  Bogert,  and 
when  they  were  to  be  married.  She  said 
she  detested  him,  could  not  bear  him,  he 
was  disagreeable,  and  she  would  not  have 
him  if  he  was  worth  all  New-York.  And 
when  I  advised  her  to  marry  him,  she 
would  say,  "  Would  you  advise  me  to 
marry  a  man  I  cannot  bear  ?"  This  has 
been  her  constant  language  concerning 
him  for  ten  years.  I  have  heard  her  say 
she  would  not  have  him  if  every  hair  on 
his  head  was  hung  with  diamonds. 

Emmet.  Seriously  ? 

A.  Yes  ;  I  thought  so  at  the  time.  I 
told  her  that  he  was  rich,  and  if  she  mar- 
ried him  she  could  be  a  lady  ;  at  this,  she 
would  get  angry,  and  speak  of  him  as  I 
have  mentioned. 

Q,.  Did  you  ever  hear  her  say  she 
was  ashamed  of  him  in  company  ? 

A.  Yes. 
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Q,.  Did  )^ou  erer  hear  her  ridicule 

him? 

A.  I  have  :  she  used  always  to  be  run- 
ning him  down,  and  making  fun  of  him. 
1  heard  her  say  that  he  was  mean  and 
stingy,  and  unfit  for  society.  About 
eighteen  months  or  two  years  ago,  I  heard 
her  say  that  she  once  made  a  contract 
with  him,  upon  condition  :  she  had  con- 
sented to  marry  him,  if  he  would  take  her 
out  of  the  family  and  live  elsewhere  ;  but 
he  said  he  could  not,  as  he  had  always 
lived  in  his  house  in  Broadway  ;  and  she 
said  this  ended  the  contract. 

Q,.  What  is  her  temper  ? 

A.  I  know  nothing  of  her  temper,  ex- 
cept what  I  heard  from  her  in  my  house. 
She  seemed  to  be  displeased  when  I  seem- 
ed to  doubt  her  stories. 

Cross-examined  by  Price.  Was  you  her 
confidant  ? 

A.  She  used  to  speak  to  me  in  confi- 
dence. 

Q,.  Did  she  converse  with  you  fre- 
quently on  the  subject  of  the  courtship  ? 

A.  About  two  years  ago,  as  I  think,  on 
one  occasion,  at  my  house,  she  talked  on 
this  subject  from  three  o'clock  in  the  af- 
ternoon until  eleven  at  night,  constanth^ 
I  got  tired  of  her,  and  went  out  of  the 
house  to  avoid  hearing  her,  and  whene- 
ver I  came  in  she  was  still  talking  about  it. 
She  was  then  at  my  house  as  a  mantua- 
maker,  and  I  do  not  know  that  she  ever 
worked  there  more  than  once  ;  but  I 
think  that  within  ten  years,  she  has  been 
there  fifty  times.  In  those  conversations 
she  used  to  say,  that  he  had  made  engage- 
ments with  her  which  he  had  broken  off 
several  times. 

Q,.  Did  the  Defendant  ever  tell  you  he 
had  contracted  to  marry  her  ? 

A.  He  did  not ;  but  on  the  contrary  he 
said  he  had  not.  I  talked  very  little  with 
him. 

Did  you  ever  hear  Miss  Mount  say 
that  he  had  contracted  to  marry  her  ? 

A.  She  said,  that  if  he  would  take  an 
oath  that  he  did  not  make  a*  promise  of 
marriage  to  her,  she  would  abandon  the 
suit  and  pay  the  costs. 

Price.  Did  she  lately  appear  much  de- 
jected ? 

A.  She  always  looked  rather  thin. 
Hoffman.  How  long  ago  is  it  since  yon 
had  the  conversation  with  her,  wherein 
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she  said  she  would  have  nothing  to  do 
with  him  ? 

A.  I  have  heard  her  say  so  fifty  times. 

Q.  I  mean,  how  long  since  the  last  con- 
versation ? 

A.  I  do  not  think  it  was  more  than  two 
years  ago  :  it  was  ahout  a  year  before  1 
heard  of  this  suit. 

Phebf.  CiiANE  sworn. 

Examined  hy  Boijcrt.  Be  so  good  as  to 
state  wliat  conversations  you  have  had 
with  Miss  Mount,  wherein  she  expressed 
herself  disrespectfully  concerning  Mr. 
Bogert  ? 

A.  I  have  heard  licr  say,  one  day,  that 
she  would  marry  him,  and  the  next  that 
she  would  not  ;  and  that  he  was  the  last 
man  in  the  world  she  would  marry.  I 
have  heard  her  say,  but  not  within  two 
years  past,  that  he  looked  like  a  May  polo 
with  an  apple  stuck  ou  the  top  :  that  he 
was  like  a  liberty  pole  with  an  umbrella 
on  it  :  she  was  constantly  calling  him 
every  'thing  mean  an<l  coiitem])tiblc.  1  j 
have  seen  her  take  a  pair  of  tongs  and  put  i 
a  hat  on  it,  and  say,  "  JSee,  there  is  Mr. 
Bogert."  She  said  that  he  had  had  hi-^  | 
head  in  the  oven  for  lifteen  years,  and  it 
was  not  baked  hard  yet,  for  he  was  quite 
a  fool  :  that  he  was  a  double-tongued 
Dutchman,  w  ho  would  make  her  ashamed 
in  company  :  that  she  would  not  ask  him 
to  come  in,  for  fear  of  being  put  to  shame 
in  company  ;  and  that  he  was  good  for 
Hothing  but  making  money. 

Q.  What  is  her  temper  ? 

A.  I  have  seen  her  in  a  violent  temper  ; 
but,  I.  cannot  say  it  was  on  this  subject. 
I  have  seen  her  in  a  violent  rage  ;  inso- 
much, that  she  scarcely  knew  what  she 
said.    She  might  have  had  cause. 

Court.  Then  w^e  are  to  understand 
you,  that  her  temper  is  bad  ? 

A.  Yes. 

Q,.  In  these  conversations,  wherein  she 
spoke  of  the  Defendant  as  you  have  men- 
tioned, do  you  think  she  was  serious  ;  or, 
was  it  as  an  answer  to  your  teazing  her 
about  him  ? 

A.  I  never  teazed  her  ;  and  consider- 
ed she  was  serious  :  I  have  heard  her 
speak  of  him  in  this  manner  fifty  times. 
About  a  week  before  she  sued  him,  she 
desired  me  to  tell  him,  from  her,  that  he 
need  not  be  a  running  about  from  house 
to  house  after  her,  for  she  would  have 


nothing  more  to  do  with  him.    1  declincil, 

and  told  her  to  deliver  her  own  message. 

Price.  When  was  the  first  conversation 
you  had  with  her,  wherein  she  spoke  dis 
respectfully  of  the  Defendant  ? 

A.  Perhaps  fifteen  years  ago,  or 
more  :  it  was  ever  since  1  heard  of  their 
courtship.  It  was  her  general  discourse, 
and  I  often  reproached  her  for  herincon- 
si-2tency.  Mr.  Bogert  used  to  be  at  mj 
house  very  often  with  the  Plaintiff,  and 
has  sat  there  with  her  an  hour  or  two  ; 
and  1  have  never  heard  her  talk  to  /iim,  as 
she  did  to  me  about  him. 

Court.  What  time  is  it,  since  you  have 
heard  her  say  any  thing  disrespectful  of 
the  Defendant  ? 

A.  1  think  it  must  be  about  two  years 
last  May. 

Price.  From  any  conversation  you  have 
had  with  Miss  Mount,  did  you  understand 
from  her,  that  she  was  going  to  be  mar- 
ried to  Mr.  Bogert  ? 

A.  1  understood  from  her,  that  it  was 
to  be  a  match  ;  but  did  not  understand 
there  was  any  time  fixed  on. 

C^.  Did  she  ever  invite  you  to  come 
and  see  her,  when  they  should  commence 
housekeeping  ? 

A.  1  do  not  remember  that  she  did. 

Q,.  Did  she  ever  tell  you,  that  he  had 
broken  off  the  engagement  ? 

A.  No. 

Bogert.  Did  you  not  communicate  to 
the  Defendant,  what  you  heard  her  saj 
about  him  ? 

A.  About  eighteen  months  ago,  I 
think,  and,  after  the  suit  was  brought,  I 
told  him  that  she  had  ridiculed  his  person. 

David  Hunt  sworn. 

Examined  by  Bogert.  How  long  have 
you  known  Miss  Mount  ? 

A.  She  has  visited  my  family  ten  or 
twelve  years. 

Emmet.  How  old  is  she  ? 

A.  I  should  call  her  about  forty-three. 

Bogert.  Did  you  ever  hear  her  men- 
tion any  thing  disrespectful  of  the  De- 
fendant ? 

A.  I  never  heard  her  speak  of  him  iij 
any  except  a  disrespectful  manner.  I 
often  advised  her  to  marry  him  ;  but,  she 
declared  she  would  not  marry  him,  if 
there  was  not  another  white  man  in  the 
city.  She  said  she  would  not  marry  him 
if  he  owned  all  New- York. 
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Have  you  not  heard  her  apply  to 
him  some  particular  opprobrious  epi- 
thet ? 

A.  She  found  fault  with  every  part  of 
him  :  his  figure — his  dress — his  appear- 
ance— his  address  and  talents. 

Q,.  Was  she  serious  ? 

A.  She  appeared  serious  and  candid. 
She  said,  that  she  hated  and  despised  him, 
add  that  she  had  tried  to  afl'ront  him  ;  but 
he  would  follow  her  ;  and  she  was  asha- 
med to  be  seen  in  his  company  in  the  day 
time  ;  and  she  would  never  marry  him. 
He  used  to  visit  her  and  walk  out  with  her 
in  the  evening,  and  stay  till  ten.  I  advi- 
sed her  as  a  friend  to  marry  him  ;  but, 
she  uniformly  ridiculed  him  for  ten  years  ; 
and  until  within  about  two  years  past. 

Price.  Did  you,  on  your  passage  from 
KewbuTgh  in  the  steam  boat,  say  that  the 
PlaintilT  ought  not  to  recover  ? 

A.  I  did  not  say  she  ought  not  to  reco- 
ver ;  but,  1  did  say,  that  /  did  not  think  she 
U'oidd  recover  much.  She  worked  at  my 
house  about  two  years  agu  ;  and  I  seri- 
ously advised  her  to  be  olf  or  on  with  him 
entirely. 

The  evidence  on  both  sides  closed. 

Wells.  Gentlemen  of  the  jury,  I  think 
you  have  heard  enough  of  this  case,  to 
convince  you,  that  it  is  not  calculated  to 
awaken  your  feelings,  or  excite  your 
sympathy  in  favour  of  the  Plaintiff.  On 
her  part,  she  cannot  allege  affections  en- 
gaged, expectations  excited,  and  future 
prospects  blasted  by  his  violated  vows  ; 
nor  has  he  aught  of  youthful  indiscretion 
to  plead  in  extenuation.  But  it  appears, 
that  on  his  part,  for  a  number  of  years 
past,  a  cold  platonic  love  induced  him  to 
visit  her ;  she  received  his  visits  with 
equal  ardour,  and,  when  absent,  ridiculed 
and  reviled  him  ;  and  now,  at  this  late 
hour,  the  fair  penitent  complains  of  this 

gallant,  gay  Lothario,"  of  fifty-three, 
for  his  violated  engagements.  I  believe, 
gentlemen,  with  the  evidence  before  you 
in  this  case,  you  vvill  say,  if  she  has  been 
fooled,  the  fault  lay  at  her  own  door  ; 
and,  if  she  suffered  in  her  feelings  and 
reputation,  she  alone  was  the  authoi  of 
her  sufferings.  Wlien  she  was  pressed 
by  her  friend  Hunt  to  marry  the  Defend- 
ant, did  she  then  complain,  that  he  had 
violated  his  engagements  with  her  ?  No  : 
but  she  declared,  she  would  not  marry 


him  if  he  was  the  last  white  man  in  New- 
York.  She  found  fault  with  his  figure, 
his  dress,  his  appearance,  and  his  under- 
standing :  and  said,  that  she  hated  and 
despised  him.  And  from  such  a  person, 
she  now  seeks  to  recover  heavy  damages, 
for  a  breach  of  promise  of  marriage  I 

There  has  been  some  evidence  pro- 
duced on  the  part  of  the  Plaintiff,  to  show 
the  attentions  of  the  Defendant  to  the 
Plaintiff  a  number  of  years  ago,  from 
whence  it  is  intended  to  infer  a  promise 
of  marriage  ;  but  there  is  no  positive  tes- 
timony on  this  subject  before  you,  ex- 
cept it  can  be  gathered  from  the  testimo- 
ny of  Dover,  which  1  think  is  so  loose 
that  it  cannot  be  relied  on.  He  says,  when 
the  Defendant  spoke  of  having  offered 
to  fultil  his  contract,  after  the  suit  was 
brought,  he,  the  witness,  understood  this 
to  be  a  contract  of  'marriage :  though  he 
admits  that  the  Defendant  said  the  Plain- 
I  tiff  would  not  accept  it.  Mr.  Dover  in 
I  this  must  have  been  mistaken  ;  for  if, 
when  the  Defendant  talked  about  the  con- 
I  tract,  he  meant  any  other  than  the  cffer  of 
comproi/use,  which  she  had  refused  to  ac- 
cept, then,  his  head  must  have  been 
baked  indeed. 

But  it  will  be  contended,  that  an  actual 
promise  of  marriage  may  be  inferred  from 
his  unwearied  attention  for  such  a  length 
of  time.  Allowing  this  inference,  have 
we  not  evidence  before  us,  to  show  that 
during  the  whole  time  his  attentions  were 
continued,  she  was  unwilling  to  marry  him. 
In  all  her  conversations  with  men,  as  well 
as  women,  she  said  that  she  despised  him, 
was  ashamed  of  his  company,  and  had  re- 
solved never  to  marry  him  :  and  now 
she  asks  of  the  Jury  10,000,  because  he 
will  not  marry  her  ! 

On  this  branch  of  the  subject,  it  is  un- 
necessary for  me  to  enlarge,  nor  need  I 
repeat  the  abusive  and  ridiculous  epi- 
thets applied  by  this  woman  to  the  man 
who,  as  she  pretends,  contracted  to  be- 
come her  husband. 

In  the  law,  gentlemen,  it  is  essential  to 
the  validity  of  a  contract,  that  there  should 
be  two  or  more  parties,  who  mutually 
agree  :  it  must  be  reciprocal,  and  it  is  ia 
vain  that  she  alleges  that  the  Defendant 
contracted  to  marry  her,  when  it  appears 
she  was  unwilling  to  enter  into  the  con 
\  tract.    She  produces  testimony  of  a  gene- 
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ral  nature,  from  which  the  Jury  may  in- 
fer a  promise  of  murriage  on  our  part; 
we  rebut  the  inference,  by  showini^  that 
on  all  occasions,  she  expressed  her  utter 
abhorrence  of  such  an  engagement,  and 
declared  that  she  would  not  marry  tlie 
Defendant  if  his  hairs  were  hung  with 
diamonds. 

When  you  come  to  weigh  the  testimo- 
ny, gentlemen,  I  think  you  must  say,  tliat 
wiiatever  may  have  been  the  original  in- 
tentions of  the  Defendant  while  he  was 
continuing  his  addre-^ses  to  her,  when  he 
discovered  tlmt  he  was  treated  by  her 
with  marked  disreijpect,  when  he  Ibund 
himself  at  all  times  and  on  all  occasions 
the  butt  of  ridiculo  and  reproach,  he  was 
determined,  and  that  properly,  to  aban- 
don a  connexion  which  atlbrded  no  pros- 
pect of  happiness.  I  hid  she  in  a  ht  of 
mirth  and  sportive  hilarity,  and  when 
teazed,  spoken  of  him  lightly,  she  might 
have  been  excusable  ;  but  it  clearly  ap- 
pears, that  her  sarcastic  remarks  were 
serious,  and  formed  the  general  topic  of 
her  discourse  concerning  him.  And  we 
may  now  emphatically  inquire,  if  she  had 
intended  to  marry  him,  would  she  have 
treated  him  in  the  manner  that  has  been 
represented  ?  I  do  really  think,  that 
when  you  duly  consider  the  evidence  in 
this  case,  you  cannot  infer  that  there  was  a 
contract  of  marriage  subsisting  between 
the  Plaintiiland  Defendant,  w'.en  this  ac- 
tion was  commenced. 

But  should  1  be  so  unfortunate  as  to 
differ  with  \ou  on  this  subject,  the  only  | 
question  in  the  case  will  be,  What  dama-  | 
ges  has  the  Plaintiff  sustained  ?    In  my  i 
riew,  if  we  are  to  rely  on  the  declarations  j 
uniformly  made  by  her,  his  abandonment 
of  the  contract,  if  one  existed,  ought  ra- 
ther to  be  a  subject  of  felicitation  to  her, 
than  regret ;  for  the  feeUngs  by  which  she 
was  actuated  towards  him,  are  wholly  in- 
consistent with  our  ideas  of  happiness  in 
the  connubial  state. 

This  is  not  tlie  case  of  a  young  and  art- 
less female,  whose  affections  had  been 
enlisted,  whose  feelings  had  been  sported 
with,  and  who  had  been  betrayed,  and  | 
finally  abandoned  by  a  faithless  lover. 
Such,  gentlemen,  would  have  been  a  case  I 
in  which  the  opposite  Counsel  might  in-  ! 
deed  have  required  exemplary  damages  I 
at  your  hand<5.    But  on  this  occasiou,  can  \ 


this  Plaintiff  a-^k  r<^muneration  for  aff»»r- 
tions  enli"<ted  ?  No — she  had  none  lor 
the  Defendant.  For  fceling-s  which  had 
been  sported  with  ?  \o — for  hers  wttro 
decidedly  hostile  towards  him.  For  aban- 
donment and  loss  of  honour  No— she 
wa.s  herself,  if  not  aban<loned,  destitute  of 
every  sentiment  of  honour.  And,  gen- 
tlemen, i  do  think  that  the  general  com- 
plexion of  this  case  will  justify  me  in  say- 
ing, that  this  shameless  \vornan,  having 
suffered  my  client  with  the  most  honour- 
able views,  to  follow  her  ft)r  fifteen  years, 
giving  hinj  from  time  to  time  encourage- 
ment, incited  alone  by  pecyniary  motives, 
now  comes  into  this  Court  to  make  a  spe- 
culation. 1  trust,  gentlemen,  in  your 
good  sense  and  discretion,  to  disappoint 
her  in  such  an  expectation. 

Emmet,  in  his  address  to  the  fury, 
said  that  the  Plaintiff,  in  rejecting  the 
overtures  of  accommodation  made  by  the 
Defendant,  manifested  a  determination  to 
speculate  on  his  property.  She  had  en- 
deavoured to  show  a  lifteen  years'  court- 
ship, which,  of  it.>elf,  is  evidence  that  no 
contract  of  marriage  existed  ;  for  within 
this  period,  surely  she  could  have  brought 
matters  to  a  bearing,  and,  as  it  seems  she 
was  pressed  on  the  subject,  could  have 
Jixed  on  the  time.  But,  it  seems,  she  was 
willing  to  wait  on  this  youthful  lover  of 
fifty-four — to  keep  him  in  hopeful  daUi- 
ancc  and  fond  expectation,  until  his  pas- 
sion had  subsided  ;  for  it  was  convenient 
for  her  to  have  a  man  following  her  who 
had  money  ! 

Within  this  time,  she  had  no  other  of- 
fer which  she  rejected  by  reason  of  a 
pre-existing  contract  with  the  Defentlant ; 
nor  can  she  complain  of  that  loss  of  hap- 
piness, which  alone  forms  the  basis  for 
damages  in  cases  of  this  description.  This 
is  not  the  case  of  a  forlorn,  broken-down, 
and  broken-hearted  creature,  with  all  her 
future  prospects  of  happiness  blasted,  and 
with  fame  and  honour  lost  by  the  perfidy 
of  a  lover,  seeking  remuneration  from  a 
Jury.  No,  gentlemen,  here  no  affections 
were  enfisted — no  fond  hopes  and  pros- 
pects destroyed — and  no  vows  broken  ; 
for  in  this  the  heart  had  no  share.  False 
and  faithless,  she  received  the  addresses 
of  the  Defendant,  and  suffered  him  to 
dance  attendance  on  her  for  fifteen  years, 
while  she  hated  and  despised  him :  and 
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after  all  this,  when  she  finds  that  within  a 
few  years  past  he  has  inherited  a  large 
property,  actuated  hy  the  meanest  mo- 
tives, she  now  seeks  to  get  the  money, 
without  the  man. 

Ask  yourselves,  gentlemen,  whether, 
placed  in  the  situation  of  my  client,  you 
could  take  to  your  bosom  such  a  friend 
and  companion.  When  you  had  ascer- 
tained that,  on  all  occasions,  you  had  been 
treated  with  derision  and  contempt  ;  when 
your  person  and  even  your  understand- 
ing had  been  made  the  subject  of  loqua- 
cious irony  and  invective  in  every  com- 
pany, by  one  whom  you  had  thought 
of  making  your  wife — I  say,  the*moment 
you  discovered  the  secret  of  her  heart, 
would  you  not  consider  it  justifiable  at 
once  to  break  off  the  connexion,  and  meet 
her  in  a  court  of  justice  ? 

This  woman  tells  another,  that  the  De- 
fendant had  his  head  baked  in  an  oven 
fifteen  years  ;  and  it  will  be  observed, 
that  the  commencement  of  this  period  wus 
exactly  the  time  when  his  attentions  be- 
gan. For  a  girl  in  her  teens,  in  mirthf  il 
ridicule,  to  speak  of  one,  concerning 
whom  she  had  been  teazed,  and  for  whom 
she  had  a  regard,  is  not  extraordinary  ;  it 
was  less  excusable  in  a  woman  of  forty- 
three  ;  but,  if  a  girl  of  sixteen  should,  on 
all  occasions,  ridicule  not  onl}^  the  per- 
son, but  the  understanding  of  her  lover  ; 
nothing  but  a  passion  blind  and  impetuous, 
which  we  are  not  to  expect  from  a  man 
of  fifty-three,  could  induce  him  to  over- 
look the  indignity.  And,  I  do  thijik,  that 
a  woman  who  entertained  the  impressions 
concerning  the  Defendant,  which  she  uni- 
formly expressed,  could  never  have  been 
happy,  if  united  with  him  in  the  matrimo- 
nial state. 

The  Counsel,  in  the  conclusion,  con- 
tended, that  even  should  the  jury  believe 
that  a  contract  of  marriage  existed,  the 
conduct  of  the  Plaintiff  absolved  the  De- 
fendant from  his  obligation. 

Ogden  and  Hoffman,  in  summing  up  the 
case  to  the  jury,  did  not  deny,  but  that  the 
object  of  the  Plaintifl'  in  bringing  this  suit 
was  a  remuneration  in  damages.  Two 
questions  arise  in  this  case  :  1.  Has  the 
Defendant  promised  to  marry  the  Plain- 
tiff ? — 2.  If  so,  what  damages  ought  she 
to  recover  ? 

There  was  a  contract  of  marriage  : 

26 


RECORDER.  201 

j  this  was  admitted  by  the  Defendant  in  his 
conversation  with  Dover,  who  understood 
the  contract  spoken  of  as  a  contract  of 
marriage ;  and  further  says,  that,  when 
the  Defendant  spoke  of  the  interference 
of  his  friends,  he  was  in  tears.  The  exist- 
ence of  the  contract  further  appears,  by 
the  testimony  of  Darg,  who  states,  that 
she  declared,  if  the  Defendant  would 
swear  that  he  did  not  promise  to  marry 
her,  she  would  abandon  the  suit,  and  pay 
the  costs.  But,  if  no  other  proof  of  a  con- 
tract existed,  his  unremitted  attentions  for 
such  a  length  of  time,  afford  ample  evi- 
dence of  the  fact. 

Should  the  jury  believe,  that  he  con- 
tracted to  marry  her,  there  must  be  a  ver- 
dict for  the  Plaintiff  ;  the  only  question  is 
as  to  the  amount.  In  extenuation  of  da- 
mages, it  is  alleged,  she  treated  him  ill. 
This  was,  because  he  had  made  engage- 
ments with  her,  which  he  violated  ;  and 
the  jury,  by  a  reference  to  the  time,  wdll 
observe,  that  when  she  uttered  things  dis- 
respectful of  the  Defendant,  she  spoke 
under  the  strong  irritation  arising  from  a 
breach  of  contract  on  his  part.  This  ap- 
pears by  her  declarations  to  one  of  the  wit- 
nesses at  least.  But,  whatever  might 
have  been  the  feelings  manifested  towards 
him,  at  the  time  spoken  of  b}^  the  women, 
it  aj)pears,  that,  a  short  time  previous  to 
the  suit,  a  reconciliation  took  place,  and 
he  contracted  to  marry  her.  The  reason 
why  he  declined,  was  not  because  she  had 
ridiculed  him,  but,  because  his  friends  in- 
terfered. 

It  had  been  asserted,  that  her  object  is 
to  speculate  on  the  fortune  of  the  De- 
fendant. Had  this  been  her  object,  she 
would  not  have  rejected  the  overtures 
made  on  her  behalf  by  Dover,  but  would 
have  instructed  him  to  stipulate  for  her 
to  a  higher  amount  than  had  been  ofifer- 
ed.  This  was  the  time  to  speculate  ;  but 
instead  of  this,  we  find  her  rejecting  the 
offer  made,  and  declaring  she  was  an  in- 
jured woman. 

In  a  case  of  this  description,  there  is  no 
fixed  criterion  for  damages.  These  rest 
solely  with  a  jury,  under  a  consideration 
of  all  the  circumstances  of  the  case. 

Her  character,  he  has  not  dared  to  as- 
sail :  it  is  proved  to  be  fair  and  unsullied. 
At  her  season  of  life,  though  the  impetu- 
ous passions  incident  to  youth  do  not  pre* 
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dominate  ii»  ihc  rnim!,  «till,  ihc  strength 
and  ardour  of  an  airection  chastened  by 
iXfi^c,  is  nnimpairojl  ;  and  exj)erienrc  in- 
forms n>,  that  the  pro-^^iMH-t  of  happiness 
in  the  married  state  in  miildle  a;;^,  is  far 
greater  than  in  youth.  Her  hopes  arid 
expectations  of  liappiness,  in  the  married 
state,  have  been  destroyed  by  the  Defend- 
ant ;  and  her  aftections  have  been  s[)ort- 
ed  with.  For  tliis,  she  asks  remunera- 
tion from  a  jury  of  her  country,  'i'hat 
jury  liave  it  also  in  their  power,  and,  in 
a  case  of  tliis  description,  it  is  tlioir  duty, 
to  lay  a  heavy  hand  on  the  Defendant,  by 
Tvay  of  public  example. 

By  the  Court.  Gentlemen  of  the  jury  : 
This  is  an  action  for  a  breach  of  pronjise 
of  marriage.  This,  in  its  nature,  is  con- 
sidered, in  law,  as  a  civil  contract  ;  and 
its  existence  may  be  inferred  from  cir- 
cumstances. I  should  have  no  hesitation 
in  sayinu;,  that,  from  tiie  lenj^th  of  time  the 
FlaintilV  was  visited  by  the  Defendant,  the 
jury  mii^ht  infer,  that  such  contract  ex- 
isted :  at  the  same  time,  it  is  competent 
for  the  Defendant  to  rebut  this  infevence, 
by  other  testimony. 

What,  then,  is  the  nature  of  the  testi- 
mony adduced  by  the  Defendant,  for  that 
purpose.  We  have  the  testimony  ol' 
three  witnesses,  at  least,  that  until  within 
two  years  past,  whenever  she  spoke  of 
him,  she  made  him  the  subject  of  deri- 
sion ;  and  held  him  up  in  the  most  ridi- 
culous and  contemptible  manner  that  can 
be  conceived.  It  would  be  needless  for 
me,  gentlemen,  to  advert  to  the  man- 
ner in  which  she  represented  him,  or 
to  the  expressions  of  abhorrence  used  l)y 
her  •  these  must  be  fresh  in  your  recol- 
lection. Now,  this  is  evidence  produced 
for  the  purpose  of  rebutting  the  inlerence 
of  a  promise  of  marriage,  arising  from 
the  Defendant's  continued  attentions. 
And,  the  question  arising  here,  is, 
whether  you  can  believe  this  would  have 
been  the  conduct  of  a  woman  towards  a 
man  who  had  engaged  to  make  her  his 
wife  ?  It  is  to  be  observed,  however, 
that  the  testimony  thus  far  adduced,  on 
behalf  of  the  Plaintiff,  is  for  the  purpose 
of  establishing  a  contract  by  implica- 
tion :  but  the  parties  do  not  stop  here 
Mr.  Dover  is  produced  as  a  witness, 
who  speaks  of  a  contract  admitted  by  the 
Dofendvint,  which  the  witness  understood 
to  be  a  contraGt  of  marriage. 


From  tlu"^  and  t!ie  other  treiirnony  in 
tijc  case  to  which  the  court  will  direct  tiie 
attention  of  the  jury,  it  will  rest  with  them 
to  say,  wlu'ther  a  contract  of  marriage 
existed  between  these  parties  previous 
to  the  commencement  of  this  action. 
Mrs.  Crane. and  another  witness  both  de- 
clare, that  the  Plaintiff,  before  the  suit 
was  brotiuiht,  repeatedly  s,»id,  that  she 
would  never  marry  the  Defendant,  and 
expressed  her  utter  detestation  of  him. 

Froni  this  evidence,  after  an  impartial 
review  of  all  the  circum^'tances  in  the 
case,  you  are  to  incpiire  whether,  at  the 
time  thj^  suit  was  commenced,  there  vvag 
a  subsisting  contract  between  these  par- 
ties, mnl  to  z^liich  she  had  assenlcJ,  to  in- 
termarry with  each  other  :  for  if  she  was 
not  a  parly,  then  this  action  is  not  sustain- 
ed. On  behalf  of  the  Plaintiff,  much  re- 
liance is  placed  on  the  admission  of  the 
D<*fendant  to  Dover  ;  but  if  even  the  .Ju- 
ry should  believe  that  the  Defendant  did 
make  the  admissions  and  treat  with  this 
witness,  in  the  maimer  he  represents, 
still,  if  the  contract  of  which  he  speaks 
was  not  mutual  between  tiie  parties,  by  an 
as«ient  of  the  Plaintilf,  .she  cannot  support 
this  action. 

Put  should  you  believe,  from  the  evi- 
dence before  you,  that  when  this  suit  was 
brou^'-ht,  a  contract  of  marriage  subsisted, 
the  Plaintiff  must  recover  a  verdict :  in 
that  ciLse,  the  remaining  inquiry  would  be 
as  to  the  amount  of  tlie  damages.  In  a 
case  of  this  description,  where  the  future 
!»opes  and  expectations  of  a  woman  in  the 
married  state  have  been  blasted,  and  her 
happiness  destroyed,  there  heavy  and  ex- 
emplary damages  ought  to  be  awarded. 
P>utin  this  case,  can  you  believe  that  the 
future  hopes  and  prospects  of  happiness 
of  this  Plaintiff,  have  been  sacrificed  ?  if 
she  entertained  the  contemptible  opinion 
of  him  which  she  expressed  to  several  of 
the  witnesses,  she  has  escaped  a  curse, 
instead  of  losing  any  benetit.  But  I  again 
repeat  to  you,  gentlemen,  that  should  you 
believe  that  a  contract  of  marriage  exist- 
ed between  these  parties,  at  the  time  this 
suit  was  brought,  your  verdict  must  be  for 
the  Plaintiff — the  amount  is  within  your 
province  exclusively. 

The  Jury  rendered  a  verdict  in  favouT 
ofthe  Plaintiff  for— $400. 


TO  THE  PRINCIPAL  MATTERS  IN  THIS  VOLUME. 


Acknowledgment  of  a  Deed. 

A  Master  in  Chancery  is  not  authorized 
by  the  statute  rehitive  to  deeds,  to  take 
the  acknowledgment  of  a  deed  for  land 
not  within  the  state,  65 

Affidavit. 

An  affidavit  of  the  want  of  material  wit- 
nesses, made  for  the  postponement  of 
a  trial  during  the  same  term  an  indict- 
ment is  found,  and  within  a  few  days 
after  such  finding,  need  not  allege  the 
particular  matters  which  the  defendant 
expects  to  prove  by  such  witnesses,  7 

Jn  deciding  on  the  propriety  of  postponing 
a  trial,  the  court  will  not  regard  mat- 
ters not  before  it  on  affidavit,  ib. 

It  seems  that  the  jurat  of  an  officer  au- 
thorized to  take  affidavits,  is  conclusive 
evidence  of  the  taking  of  an  affidavit, 

11 ! 

In  a  prosecution  for  an  assault  and  batte-  ! 
ry,  the  court  will  receive  affidavits  in  I 
mitigation  of  the  punishment,  from  the  j 
defendant,  after  conviction,  and  affida- 
vits in  aggravation  on  behalf  of  the  , 
prosecution  :  but  if  no  affidavits  in  mi-  ' 
ligation  are  presented,  or,  if  so,  with-  , 
drawn  by  leave  of  the  court  before  in-  • 
spection,  affidavits  in  aggravation  will  ! 
not  be  received  except  for  some  spe-  j 
cial  cause,  73  i 

When  affidavits  in  mitigation  are  receiv- 
ed by  the  court,  the  prosecutor  has  no  | 
right  to  demand  their  inspection,  or 
reading,  to  enable  him  to  prepare  coun- 
ter affidavits  ;  but  should  the  court  be 
in  want  of  information  relative  to  any 
matter  disclosed  in  the  affidavits,  on  ei- 
ther side,  the  court  will  hand  back  the 


1  affidavits,  confining  the  parties  to  pari 
ticular  points,  ibi 
Affidavits  submitted  to  the  court,  after 
verdict,  for  the  purpose  of  mitigating 
the  punishment,  should  not  controvert 
the  ficts  upon  which  the  verdict  is 
founded,  128 

Assault  and  Battery. 
See  Affidavit— Ball-Room—Femme  Co- 
vert— Public  Garden — Mitigatory  Mat^ 
ter — Insanity — Presumptive  intent  td 
kill. 

B. 

Bail-Room. 

A  person  who  purchased  a  ticket  for  a 
public  ball,  kept  by  a  dancing  master, 
has  no  right  to  assault  the  master, 
should  he  refuse  admittance  into  the 
ball-room,  37 
It  seems,  that  in  such  case,  by  the  pur- 
chase of  such  ticket,  the  holder  ac- 
quires a  right  of  action,  merely,  against 
such  master,  for  refusing  admittance, 

lb. 

Burglary. 

In  an  indictment  for  burglary,  the  offence 
was  stated  to  have  been  committed  in 
the  tenth  ward  of  the  city  of  New-York, 
and  the  evidence  on  the  trial  was,  that 
the  locus  in  quo  was  in  the  sixth  ward. 
Held  that  the  indictment  for  that  of- 
fence was  defective,  44 
A  store,  in  which  no  person  slept,  from 
which  there  is  no  communication  into 
other  rooms  in  the  house  occupied  by 
a  family,  is  not  such  a  dwelling-house 
as  that  a  burglary  can  be  committed 
thereia  bj  a  breacfe  and  entry ^  192' 
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C. 

Challcnao  to  fi^ht  a  Duel. 

To  write  and  deliver,  or  caus(^  to  l»c  de- 
livered, a  letter  or  cliallenije  to  an- 
other, calculated  and  intended  to  incite 
and  provoke  him  to  fi;rht  a  duel,  is  a 
misdemeanor  at  common  law,  9U 

The  court  will  not  order  a  noli  prosequi 
to  be  entered  on  an  indictment  tor  chal- 
lenging another  to  lii;lit  a  duel,  where 
the  [)arty  challenged  is  ready  to  ac- 
knowledge !«atisl;ictio!i  for  the  injury  ; 
this  not  heiuga  misdemeanor  within  tlie 
statute,  (I  Vol.  R.  L.  p.  4^y.  sect,  xix.) 

In  whatever  terms  the  writing,  alleged  as 
a  challenge  in  the  indictment,  inay  be 
conceived  and  worded,  the  jury  must 
recur  to  all  the  circumstances  in  the 
case,  in  determining  whether  it  was  in- 
tended as  a  challenge,  ib. 

Substance  of  statute  relative  to,  ib. 

Compromise. 
During  the  pendency  of  a  suit,  D.  a  rela- 
tion of  B.  the  defendant,  met  him  and 
commenced  a  conversation  relative  to 
the  suit,  and  talked  of  a  compromise 
between  B.  and  M.  the  plaintiff,  as  if 
authorized  by  her,  though  in  fact  he 
was  not.  In  the  course  of  that  conver- 
sation, B.  as  D.  believed,  admitted  the 
contract  sought  to  be  enforced  by  the 
action,  and  alfo  offered  a  specific  sum, 
by  way  of  compromise,  to  D. — It  was 
held  that  the  admission  and  offer  of  B. 
might  be  given  in  evidence,  and  were 
to  be  viewed  rather  in  the  light  of  a 
confessicn,  than  the  mutual  ojjers  of  com- 
promise betzi'ceji  parties^  193 
See  Challenge  to  tight  a  Duel. 

Conspiracy. 

An  indictment  for  a  conspiracy  should  al- 
lege, that  some  specitic  act,  of  a  crimi- 
nal nature,  was  agreed  to  be  perform- 
ed by  the  conspirators,  or,  that  they 
agreed  to  accomplish  some  lawful  pur- 
pose, by  criminal  means  :  otherwise, 
such  indictment  cannot  be  maintained, 

34 

n  an  indictment  for  a  conspiracy,  it  was 
alleged  in  substance,  thiit  C.  and  F. 
conspired  to  cheat  O.  and  S.  of  their 


goods,  by  means  of  this,  that  C.  should 
represent  to  (>.  and  S.  that  he  was  in 
solvent  cirrnmstances,  and  able  to  pay 
his  debts,  and  also,  that  H.  an«l  T.  would 
endorse  his  note  for  the  goods  ;  and 
that,  by  reason  of  such  representation, 
O.  and  S.  parted  with  their  goods  on  a 
credit.  On  a  demurrer,  it  was  held,  that 
this  indictment  could  not  be  maintain- 
ed, ib. 

Where  two  person*  are  indicted  for  con- 
spiring with  other  persons,  to  the  jurors 
utik/iozi'n,  to  do  an  unlawful  act,  and  the 
circumstances  on  the  trial  should  not  be 
sullicient  to  show  that  one  of  them  con- 
spired, shouW  the  jury  believe  that  the 
other  conspired  with  a  person  not 
named  on  the  record,  he  may  be  found 
guilty,  (>0 

No  person  can  be  legally  indicted  for  an 
intention  to  do  an  illegal  act,  unless  he 
takes  some  step  towards  its  consumma- 
tion, ib. 

Contempt  of  Court. 

To  publish  any  matter'in  a  jiublic  news- 
paper, retlecting  on  the  conduct  of  ju- 
rors, or  witnesses,  in  a  case,  or  calling 
in  question  the  propriety  of  a  judicial 
proceeding,  during  the  peiidency  of 
such  case,  and  while  it  is  undetermined, 
is  a  contempt  of  court,  31 

There  is  no  question  but  that  the  court  of 
general  sessions  in  the  city  of  New- 
York,  can,  legally,  proceed  by  attach- 
ment against  a  party  guilty  of  a  con- 
tempt, not  committed  in  the  face  of  the 
court,  ib. 

It  seems,  that  where  the  contempt  com- 
plained of  was  in  a  public  newspaper, 
which  (accompanied  by  an  affidavit  that 
tlie  defendant  was  the  publisher)  was 
read  and  tiled,  when  the  rule  to  show 
cause  why  an  attachment  should  not 
issue,  was  entered — that  it  is  not  neces- 
sary, on  the  day  for  showing  cause,  that 
the  public  prosecutor  should  show  that 
a  copy  of  the  matter  alleged  as  a  con- 
tempt, was  served  with  the  copy  of  the 
rule,  on  the  party,  called  on  to  show 
cause.  At  least,  an  objection,  that  a 
copy  of  such  matter  did  not  accompany 
the  rule,  is  hypercritical,  ib. 

But  in  such  case,  on  the  day  for  showing 
cause,  it  is  the  practice  for  the  public 
prosecutor  to  proceed  to  point  out  the 
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matter  alleged  as  a  contempt :  and  if 

the  party  charged  doth  not  show  suffi- 
cient cause,  or  purge  the  contempt, 
(should  it  be  so  considered  by  the 
court,)  the  rule  for  an  attachment  will 
be  ordered  ;  on  the  return  of  which 
.process,  the  district  attorney  proceeds 
to  file  interrogatories  with  the  clerk,  to 
be  read  by  him  to  the  party  on  oath. 
But,  on  the  day  for  showing  cause,  the 
party,  by  showing  sufficient  cause,  or 
purging  the  contempt,  may  have  such 
rule  discharged,  ib. 

To  assert  of,  and  concerning,  the  grand 
jury  as  a  body,  while  they  are  sitting, 
that  they  are  incompetent  to  the  dis- 
charge of  their  duty,  or  to  make  such 
assertion  concerning  any  individual  on 
the  jury,  is  contemptuous  ;  but  such 
assertion  relative  to  an  individual  mem- 
ber is  not  such  a  contempt  as  will  in- 
duce the  court  to  proceed  ag^nst  the 
party  by  attachment,  64 

The  answers  of  the  party,  under  oath,  to 
whom  interrogatories  are  administered, 
in  a  matter  of  contempt,  must  be  relied 
on  as  true,  ib. 

Costs. 

— on  proceedings  on  the  bail  bond,  when 
to  be  paid  instanter,  158 

Though  the  costs  are  to  be  paid  by  the 
defendants  iiistanter,  where  proceed- 
ings are  set  aside  on  the  bail  bond  on 
the  usual  terms,  yet  a  default  entered 
in  the  original  suit,  on  the  same  day  the 
order  of  the  court,  setting  aside  such 
proceedings,  is  entered,  was  held  ir- 
regular, ib. 

It  seems  that  a  party,  on  whom  the  terms 
of  paying  costs  instanter  are  imposed 
by  an  order  of  the  court,  is  entitled  to 
at  least  twenty-four  hours,  ib. 

Where  the  attorney  for  the  plaintiff,  im- 
mediately after  the  court  had  set  aside 
proceedings  on  the  bail  bond,  on  the 
payment  of  costs,  entered  a  default  in 
the  original  suit,  and  subsequently  re- 
ceived the  costs  of  such  proceedings  of 
the  defendant,  to  whom  the  entrv  of 
the  default  was  unknown,  it  was  held 
that  the  reception  of  the  costs  was  a 
waiver  of  the  default,  ib. 

Cruelty  to  a  Beast. 
To  treat  a  dumb  beast,  under  the  care  of 


a  man,  with  cruelty,  is  a  misdemeanor 
at  common  law  ;  but  where  a  cartman 
struck  his  horse  but  a  single  blow  with 
a  club,  which  deprived  the  animal  of 
life,  under  circumstances  which  evinc- 
ed, that  the  killing  was  not  the  result 
of  deliberation,  it  was  held  that  an  in- 
dictment for  cruelly  beating  the  horse 
was  not  maintained,  191 

D. 

Description  of  Property. 

The  common  acceptation  of  the  name  of 
an  article  of  ware  among  artisans  en- 
gaged in  its  manufacture  is  sufficient  in 
an  indictment,  92 

Disorderly  House. 

B.  hired  of  another  an  entire  house,  and 
rented  several  rooms  therein,  to  two 
other  tenants,  retaining  the  other  rooms 
for  his  own  use.  He  was  indicted  for 
keeping  a  disorderly  house,  generally. 
It  was  held,  that  for  the  purposes  of 
this  indictment,  the  part  occupied  by 
him  was  well  alleged  to  be  his  house ; 
and  that  it  was  not  necessary  to  allege 
that  he  kept  certain  rooms,  k,c.  134 

Particular  acts  of  disorder  do  not  render 
a  house  a  common  disorderly  house, 

lb. 

See  Venue. 

District  Attorney. 
By  the  first  section  of  the  "  act  relative  to 
district  attorneys,"  passed  April  9, 
1813,  (1  vol.  R.  L.  p.  413,)  the  state 
of  New-York  is  divided  into  certain 
districts,  in  each  of  which  a  district  at- 
torney was  to  be  appointed,  and  the 
city  and  county  of  New-York,  and  the 
counties  of  Suftblk,  King's,  Queen's, 
and  Richmond,  are  declared  to  consti- 
tute the  first  district.  This  act  further 
prescribes  the  several  duties  of  that  of- 
ficer ;  and,  in  the  third  section,  pro- 
vides for  the  payment  for  his  services. 
By  the  "  act  concerning  criminal  prose- 
cutions, in  the  counties  of  Suffolk, 
King's,  Queen's,  Richmond,  and  New- 
York,  and  for  other  purposes,"  passed 
March  24th,  1815,  (L.  N.  Y.  Session 
of  1815,  p.  89,)  it  is  declared,  "that 
for  all  the  objects  and  purposes  de- 
clared and  contemplated  by  the  act  en- 
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titled,  *  an  aet  relative  to  district  attor- 
neys,' the  counties  of  Suftolk,  C^ueen's, 
Kinj^'s,  and  Kichinond,  shall  he  one  dis- 
ti  ict,  and  the  city  and  county  of  New- 
York  shall  be  another  district  :  and 
that  a  district  attorney  shall  accorthnii;- 
ly  be  appointed  in  each  one  of  the  said 
districts."  On  the  21bt  of  April,  1818, 
the  legislature  passed  an  act,  (L.  N.  Y. 
Session  of  1818,  p.  30G,  entitled  "an 
act  to  amend  an  act  relative  to  district 
attorneys  ;"  in  the  firsl  section  of  which 
it  is  enacted,  "  that  the  person  admi- 
nistering the  government  of  this  state 
shall,  as  soon  as  may  be  after  the  pass- 
ing of  this  act,  by  and  with  the  advice 
of  the  council  of  appointment,  appoint 
and  commission  a  proper  person  to  the 
clfice  of  district  attorney  iji  each  of  the 
counties  of  this  state,  who  shall  enter  on 
the  duties  of  his  oUice  on  the  first  day 
of  July  next,  each  of  whom  shall  be  of 
the  degree^i:c.;  and  resident,  &c.  Aiu! 
it  shall  be  Ihe  duty  of  the  several  dis- 
trict attorneys  to.  attend  the  courts  of 
Oyer  and  Terminer  and  General  Ses- 
sions of  the  Peace,  to  be  held  within 
the  counties  for  which  they  are  or  shall 
be  appointed  respectively,  and  to  con- 
duct all  prosecutions,  <Si,c.,  and  the  com- 
missions hereafter  to  be  issued  to  each 
district  attorney  shall  designate  the 
name  of  the  county  for  wliicii  he  shall 
be  so  appointed."  The  3d  section  of 
this  act  declares,  "  that  from  and  after 
the  first  day  of  July  next,  the  1st  sec 
tion  of  the  act  entitled,  '  an  act  relative 
to  district  attorneys,'  shall  be,  and  ihe 
same  is  hereby  repealed."  And  the 
Gth  section  of  this  act  provides,  "  that 
the  compensation  allowed  by  law  to  the 
said  district  attorneys,  shnllbe  paid  by 
the  respective  counties  for  which  the 
said  district  attorneys  shall  be  appoint- 
ed." 

Hugh  Maxwell  was  duly  appointed  a  dis- 
trict attorney,  in  and  for  the  city  and 
count}'^  of  New-York,  on  the  28th  of 
Januar}^,  1817,  at  which  time  a  commis- 
sion, in  the  usual  form,  was  issued  in 
his  favour  by  the  council  of  appoint- 
ment. He  continued  to  exercise  the 
duties  of  his  office  under  that  appoint- 
ment, until  the  6th  day  of  July  instant, 
when  Pierre  C.  Van  Wyck  produced 
to  this  court  a  commissioQ  from  the 


council  of  appointment,  by  which  he 
was  appointed  district  attorney,  in  and 
ior-M\e  city  and  county  of  New-York, 
un(ier  the  act  of  181J{  ;  and  he  claim- 
ed to  be  admitted  to  the  exercise  of 
the  functions  of  his  office,  by  virtue  of 
his  commission.  No  supersedeas  had 
been  issued  to  Maxwell,  and  he  claim* 
ed  the  exercise  of  his  duties  as  district 
attorney  under  his  commission.  It  was 
held,  that  Pierre  C.  \'an  Wyck  was  the 
legitimate  district  attorney  of  the  said 
city  and  county,  1 13 

An  act  may  repeal  another  by  a  necessa- 
ry implication,  though  it  contain  no  re- 
pealing clause,  ib. 

Where  the  incidents  appertaining  to  an 
office,  created  by  a  prior  act,  are  sub- 
tracted by  a  subsequent  statute,  the  of- 
fice ceases,  ib. 

The  new,  need  not  serve  the  old,  district 
attorj^ey  with  a  supersedeas,  ik. 


E. 


Exenition. 

Though  the  judgment,  on  which  an  exe^ 
rution  has  been  issued,  be  void,  yet  the 
officer  is  not  a  trespasser  while  in  the 
due  discharge  of  his  duty  in  execu- 
ting such  process,  and  is  protected  by 
law,  • 

A  sheriff,  or  any  other  general  officer, 
while  serving  process,  is  not  bound,  by 
Ian-,  to  show  it,  though  it  is,  generally, 
discreet  to  do  so  ;  but  this  rule  doth 
not  apply  to  a  person  having  a  special 
authority, 


Femme  Covert. 

A  woman,  in  the  presence  of  her  husband, 
cannot  be  guilty  of  an  assault  and  bat- 
tery on  another  with  whom  the  hus- 
band has  a  controversy,  56 

The  wife  cannot  be  convicted  of  an  as- 
sault and  battery  on  one  who,  at  the 
time,  was  engaged  in  a  conflict  with 
the  husband,  or  attacked  by  him,  128 

The  doctrine  laid  down  rather  too  broad- 
ly above,  134 

Where  the  wife  commences  an  assault  and 
battery,  or  is  engaged  in  an  affi-ay  in 
the  presence  of  the  husband,  in  which 
he  doth  not  participate,  she  may  he 
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convicted  :  bat  when  she  comes  in  aid  I 
of  the  husband  in  an  affray  wherein  he 
is  engaged,  she  is  presumed  to  act  un- 
der his  influence,  and  cannot  be  con- 
victed, ib. 
On  the  traverse  of  an  indictment  against 
husband  and  wife,  for  keeping  a  disor- 
derly house,  it  is  necessary  for  the 
public  prosecutor  to  show  either  an 
active  co-operation  on  the  part  of  the 
wife,  with  her  husband  or  others,  in 
producing  disorder,  or  that  it  was  of 
that  peculiar  nature  which  must  have 
been  the  necessary  result  of  such 
agency  on  her  part:  otherwise,  she 
cannot  be  convicted,  ib. 

Foreclosure  of  a  mortgage. 

The  sixth  section  of  the  "  Act  concern- 
ing mortgages,"  (1  vol.  R.  L.  p.  374.) 
prescribing  the  mode  of  foreclosure, 
directs,  that  "  every  such  sale  shall  be 
at  public  auction  or  vendue,  and. public 
notice  shall  be  given  thereof  by  adver- 
tisements, one  copy  thereof  to  be  in- 
serted and  continued,  at  least  once  a 
week,  for  six  successive  months  previ- 
ous to  the  sale,  in  one  of  the  newspa- 
pers published  in  the  county  where 


the  mortgaged  p>  3mises  lie,"  &c.  It 

was  held  that  the  term  months  in  that 

statute  meant  lunar  months,  1 

Opinion  of  the  Supreme  Court,  72 

Foremen  of  Grand  Juries. 

Renssalaer  Havens,  2 

John  Hone,  13 

Nicholas  C.  Everett,  49 

William  L.  Vandervoort,  53 

Benjamin  Butler,  61 

James  Bailey,  73 

John  H.  Tallman,  113 

Dominick  Lynch,  123 

Jameson  Cox,  129 

Stephen  Price,  143 

William  Lawrence,  161 


Forgery. 

The  Corporation  of  New-York  authori- 
zed John  Pintard,  their  agent,  to  issue 
bills,  and  he  did  so  in  this  form,  The 
corporation  of  New-York  promise  to 
pay  the  bearer  seventy-five  cents,  on 
demand.  New- York.  Dec.  26,  1814," 
and  signed  them  with  his  own  name. 
It  was  held  that  such  were  not  promis- 
sory notes  far  the  payaeut  ef  money 


m 

within  the  statute,  "To  prevent  forge- 
ry and  counterfeiting."  59 
It  seems,  that  an  instrument,  to  fall  with- 
in that  statute,  must  be  such  that  an  ac- 
tion might  be  sustained  thereon,  with-, 
out  recurring  to  extrinsic  testimony,  ib. 
The  instrument  upon  which  an  indictment 
for  forgery  is  predicated,  if  created  by 
statute,  must  be  conformable  to  its 
provisions,  65 
Statute  relative  to  the  forgery  of  a  certi- 
ficate of  proof  of  a  deed  extracted,  69 
To  support  an  indictment  for  the  forgery 
of  an  order  for  the  payment  of  money 
under  the  statute,  it  is  unnecessary  that 
the  name  of  a  person  in  existence 
should  be  forged  :  nor  is  it  necessary 
in  an  indictment  at  common  law,  for  the 
forgery  of  an  instrument  purporting  to 
be  a  receipt,  that  the  name  of  the  per- 
son against  whom  the  instrument  is  al- 
leged to  be  forged,  should  be  spelled 
right  :  for  if  the  jury  believe  that  his 
was  the  name  intended,  and  that  the 
prisoner  had  a  criminal  intent,  either  ia 
the  forgery  or  passing  of  such  instru- 
ment, it  will  be  their  duty  to  convict 
him,  "  143 

On  the  traverse  of  an  indictment  at  com- 
mon law,  for  the  forgery  of  an  instru- 
ment, the  public  prosecutor  will  be  al- 
lowed to  recur  to  extrinsic  evidence  to' 
explain  and  show  the  meaning  and  in- 
tent of  such  instrument,  ib. 
See  Scienter, 
Fraud. 

A  stranger  availing  himself  of  knowledge^ 
previously  obtained,  touching  the  pri- 
vate dealings  of  two  individuals,  whoj 
taking  advantage  of  such  knowledge, 
artfully  founds  a  plausible  story  there- 
on, which  he  relates  to  one  of  them, 
by  means  of  which  he  is  induced  to 
part  with  his  money,  is  guilty  of  ob- 
taining that  money  by  false  pretences,  3 

An  indictment  which  afleged,thatby  means 
of  divers  false  pretences,  specifically 
stated,  the  defendant  obtained  glO  in 
money  of  the  prosecutor,  is  not  support- 
ed by  proof  that  he  was  deprived  by 
such  false  pretences  of  a  bank  bill  of 
$10, 

It  seems  that,  in  contemplation  of  law,  a 
bank  bill  is  not  money,  ib. 

An  indictment  alleged  that  S.  pretending 
to  Q,  that  be     had  the  sum  of  ^25,  in 
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^5  bills  in  his  pocket-book,  which  bills 
wojilcl  not  pass  without  a  discount,  and, 
intending  to  cheat  and  defraud  C.  of 
his  money,  delivered  the  said  pocket- 
book  to  him  ;  and  that  C.  thcreu|M)n. 
at  the  request  of  S.,  loaned  him  jJlO  ; 
supposing  and  believing  that  the  sum  of 
}i525  was  in  the  pocket-book  ;  whereas, 
in  truth  and  in  fact,  no  money  was 
therein.  It  was  held,  that  this  indict- 
ment, on  its  face,  did  not  contain  an 
offence,  against  which  ordinary  pru- 
dence could  not  guard  ;  and  that  it  was 
not  supported  by  proof  that  S.  immedi- 
ately before  tl»e  delivery  of  the  ])ocket- 
book,  counted  out  $\0i)  in  bills  on  the 
Philadelphia  bank,  in  presence  of  C, 
and,  by  a  sleight  of  hand  manoeuvre, 
slipped  the  money  into  his  coat  sleeve, 
unseen  by  C,  who  supposed  that  S. 
returned  the  money  to  the  pocket- 
book,  ib. 

An  artifice  of  that  nature  is  within  the 
statute,  but  should  be  explicitly  stated  i 
HI  tiie  indictment,  ih. 

Where  manifest  fraud  and  collusion  ap- 
pear on  the  part  of  the  administrator  of 
an  estate,  wlio,  as  the  assignee  by  pa- 
rol of  a  false  account,  which,  from 
every  circumstance,  he  must  have 
have  known  false,  seeks  to  establish 
such  claim  before  the  surrogate,  he 
will  require  the  strongest  proof  on  the 
part  of  such  assignee,  70 

A.  had  dealings  to  a  considerable  amount 
with  a  bank,  for  several  3'ears,  and  was 
usually  in  the  habit,  when  he  deposit- 
ed money  with  the  receiving  teller, 
and  drew  a  sum  out  by  check,  to  pass 
from  his  desk  to  that  otlicer  in  the  bank 
who  received  the  checks  and  paid  the 
money,  with  his  bank-book  in  his  hand, 
which  he  exhibited  for  the  purpose  of 
showing  that  his  account  was  good  at 
the  bank  ;  and  sometimes  such  officer, 
on  receiving  A. 's  check,  would  observe 
to  him,  in  a  delicate  manner,  "  1  sup- 
pose you  have  deposited  sufficient  to 
answer  this  check,"  to  which  A.  would 
answer  in  the  affirmative,  and  exhibit 
his  book  as  evidence  of  the  fact.  On 
the  day  laid  in  the  indictment,  A.  went, 
as  usual,  to  the  desk  of  the  receiving 
teller,  and  deposited  g  1,209,  and  from 
thence,  with  his  book  in  his  hand,  pass- 
ed to  the  officer  who  paid  out  money, 


and  exhibited  his  own  check  for  J5,ir>0, 
and  also  his  book.  The  money  was 
jiaid,  and  no  question,  at  that  time,  was 
asked  him.  On  a  subsequent  examina- 
tion, it  was  found  that  the  checks  of  A., 
presented  and  paid  on  the  same  day, 
exclusive  of  the  J^6,450,  amounted  to 
^G,500  ;  and  that  he  had  overdrawn 
the  bank  to  the  amount  of  jj  10,722  93, 
on  that  day.  It  was  held,  that  A.  was 
not  guilty  of  obtaining  money  by  false 
pretences,  either  at  common  law  or  un- 
der the  statute,  118 

An  allegation,  by  speech,  is  necessary  to 
constitute  a  false  pretence,  ib. 

Quere  :  whether  promissory  notes,  paya- 
ble by  an  inchvidual  or  corporate  body, 
while  in  his  or  their  possession,  are 
not  embraced  within  the  words,  "  or 
other  cff'ectswfiataoever^^''  (Ist  vol.  K.  L. 
p.  410,  sect.  1.3.)  ifj. 

To  obtain  a  gun  from  the  wife,  in  the  ab- 
sence of  her  hu*l>aiid,  by  falsely  repre- 
senting to  her,  that  he  had  authorized 
its  delivery  for  the  purpose  of  repair- 
ing it,  is  a  misdemeanor  within  the 
statute  against  obtaining  good<  by  false 
pretences,  155 

G. 

Public  Garden. 

Regulations  for,  141 
The  keeper  of  a  public  garden,  or  other 
place  of  public  amusement,  has  a  right 
to  establish  regulations  for  the  place, 
calculated  to  guard  against  disorder  or 
licentiousness  ;  and  his  guests,  how- 
ever exalted  may  be  their  situation  in 
life,  are  bound  to  conform  to  such  re- 
gulations, or  submit  to  the  exercise  of 
so  much  force  as  may  be  necessary  on 
his  part  to  expel  them,  ib, 

H. 

Hearsay  Evidence. 

Where,  on  the  traverse  of  an  indictment 
for  larceny,  the  owner  of  the  goods 
doth  not  appear,  the  prisoner  will  be 
allowed  to  show  that,  immediately  af- 
ter the  felony  was  alleged  to  have  been 
committed,  the  owner  acquitted  him 
from  blame,  and  alleged  that  he  was  sa- 
tisfied ;  having  found  the  goods  about 
his  own  person,  163 
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Infant. 

An  infant  of  intelligence,  who  does  not 
understand  the  nature  of  an  oath,  ap- 
pearing as  a  witness,  will  be  instructed 
by  the  court,  3 
Infanticide. 

On  the  traverse  of  an  indictment  against 
the  mother,  for  the  murder  of  her  in- 
fant, it  was  held  that  evidence  of  the 
concealment  of  the  child,  by  her,  soon 
after  its  birth,  unaccompanied  by  posi- 
tive testimony  that  the  child  was  born 
alive,  was  insufficient  to  produce  a 
conviction,  45 
Insanity. 

That  species  of  phrensy  which  is  induced 
by  violent  passion,  unless  settled  down 
into  a  state  of  total  derangement,  will 
not  excuse  the  commission  of  an  of- 
fence, 123 

Where  a  man  in  a  fit  of  jealousy  bit  off 
the  nose  of  his  wife,  though  he  is  able 
on  the  trial  to  produce  the  most  re- 
spectable testimony  to  show  that  his 
conduct,  immediately  before  and  after 
the  act,  was  that  of  a  man  bereft  of  his 
senses,  yet  if  it  further  appear  that  du- 
ring the  commission  of  the  offence  he 
acted  designedly,  and,  at  a  subsequent 
period,  had  a  distinct  recollection  of  the 
circumstances  of  the  atrocious  act, 
which  he  endeavoured  to  justify,  it  was 
held  that  this  was  rather  to  be  imputed 
to  the  visitation  of  wicked  jjassions  than 
that  of  God,  ib. 

A  defence,  resting  solely  on  the  ground  of 
insanity,  is  to  be  strictly  scrutinized. 
(See  1  Vol.  City-Hall  Recorder,  p. 
185.)  ib. 

Insurance  on  Lottery  Tickets. 

Statute  to  prevent,  53,  n. 

On  the  traverse  of  an  indictment,  under 
the  8th  section  of  *'  An  act  to  prevent 
private  lotteries,  and  to  restrain  insu- 
rance of  lottery  tickets,"  (2d  vol.  R.  L. 
p.  190,)  it  was  held  that  a  defendant, 
who  had  sold  a  pohcy  of  insurance  on 
a  number,  thereby  agreeing  to  pay  a 
larger  sum  of  money  to  the  insured 
than  he  paid,  in  case  such  number  was 
drawn  on  a  particular  day,  during  the 
drawing  of  a  lottery,  was  guilty,  al- 
though the  insurance         made  for, 
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another  person,  and  the  defendant  was 
not  interested  therein,  ib. 

In  such  case  it  is  necessary  to  allege  in  the 
indictment,  that  the  defendant  insured 
on  some  particular  number,  to  be  drawn 
on  some  particular  day  ;  and  an  indict- 
ment is  insufficient  which  alleges  that 
the  defendant  insured  a  number  to  the 
jurors  unknoTisn,  ib. 

An  indictment  under  this  statute  alleged 
that  the  defendant  insured  a  particular 
number,  thereby  agreeing,  that  if  tho 
said  number  should  be  drawn  on  the 
26th  of  February,  then  the  defendant 
would  pay  the  insured,  kc.  On  the 
trial  it  appeared  that  the  insurance  was 
effected,  on  the  day  last  mentioned,  for 
the  38th  day's  drawing  in  the  lottery, 
which  was  the  1st  of  March — held  that 
this  variance  between  the  indictment 
and  the  proof  was  fatal,  ib. 

To  agree  to  pay  ^5,  in  consideration  of 
the  receipt  of  a  less  sum,  if  a  particu* 
lar  number  be  drawn  on  a  particular 
day,  is  selling  a  chance  of  a  ticket^ 
within  the  meaning  of  the  act,  96 

Intent. 

— to  kill  implied,  73 
— to  ravish,  91 
Where  a  stranger  entered  the  dwelling- 
house  of  a  citizen,  at  night,  through  a 
window,  and  attempted  to  deceive  the 
wife  by  representing  himself  as  her 
husband,  and  proceeded  to  other  act^ 
which  clearly  indicated  his  intention^^ 
though  these  acts  did  not  extend  to  ac« 
tual  violence, — on  the  traverse  of  aa 
indictment  against  him,  consisting  of 
separate  counts  for  a  simple  assault 
and  battery,  and  also  for  the  same  of- 
fence with  an  intent  to  ravish,  it  was 
held  that  the  jury  could  not  rightfully 
acquit  him  of  the  greater,  and  convict 
him  of  the  less  offence,  ib^ 

J. 

Jury. 

In  a  criminal  case,  it  is  the  right  of  the 
jury  to  judge  of  the  law  as  well  as  of 
the  fact,  13 

An  indictment  contained  five  counts,  three 
of  which  were  for  intercepting,  open- 
ing, and  reading  a  private  letter,  con- 
taining the  secrets  of  another,  sealed 
and  directed  to  an  individual,  and  for 
causing  and  procuring  the  game  lettec 
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to  be  intercepted,  opened  and  read  :  | 
tlie  fourth  count,  was  for  obtaining;  and 
getting  into  possession  such  letter,  and 
publishinir  its  contents^  ;uid  the  fifth  for 
thus  obtainini^  and  gettinij;  in  possession 
the  same  letter  and  publishing  it  in  a 
public  ncK'spapcr,  r^/z/i  strictures  and 
comments.    On  the  trial,  the  evidence 
on  the  part  of  the  prosecution  did  not  | 
support  the  charge  in  t!ie  three  first  | 
r.ounts,  which  alone  contairietl  an  in-  | 
dictable  olTence,  and  so  exprcs;?ed  b}' 
the  court  in  their  chari^e  to  the  jury, 
who,  nevertheless,  fouml  agenei  al  ver- 
dict against  the  defendant.    On  an  ap- 
plication to  the  court  to  grant  a  new 
trial,  on  the  ground  that  such  verdict 
rvas  contrarij  to  luzv  and  cjidenrc^  the 
motion  was  granted,  ib. 

It  seems  that  where  an  indictment  con- 
sisted of  divers  counts,  some  of  which 
contained  a  charge  for  a:i  indictable  of- 
fence, and  others  not.  it  is  the  right  of 
the  party,  against  whom  a  general  ver- 
dict may  be  rendered,  to  inquire  of  the 
jury,  on  their  return,  whether  they 
find  the  defendant  guilty  on  all  the 
counts,  or  on  either,  and  which  of 
them,  and  the  jury  are  bound  to  answer 
such  inquiry,  but  the  party  has  no  right 
to  interrogate  a  jury  a»  to  the  particu- 
lar reasons  or  grounds  of  their  ver- 
dict, ib. 

A  person  called  as  a  juror,  on  a  trial  for 
murder,  who  declared  that  he  did  not 
believe  it  right,  in  any  c.ise,  for  a  man 
to  sutVer  the  punishment  of  death,  was 
held  untitto  be  impanneiled,  45  j 

Larceny. 

Constructive  Larcenies,  154 
Though  the  obligee  voluntarily  deliver  to 
the  obligor  a  bond,  remaining  due  and 
unsatistied,  yet  should  it  further  appear 
that  the  obligee  was  van  ignorant  person, 
and  the  other  practised  on  her  creduli- 
ty in  obtaining  the  instrument,  and  af- 
terwards made  use  of  diviers  evasions 
when  called  on  by  her  for  tlte  bond  or 
the  money,  and  finally  withheld  it,  false- 
ly alleging  that  it  had  been  paid  to  a 
third  person  ;  should  the  jury  believe, 
from  the  circumstances,  that,  at  the 
time  he  obtained  the  bond,  he  harbour- 
ed a  felonious  intent,  they  may  convict 
him,  '  ib. 


When  your  money  ia  safely  invested,  let 
it  remain,  unless  you  put  it  in  a  safer 
place,  a. 

Where  a  la(^,  under  the  age  of  fifteen, 
who  had  been  taken  on  trial  as  a  -^lerk 
or  attenduut  of  a  counting-hou^e,  but 
not  intrusted  with  the  care  of  the  books, 
is  trie«l  on  a  charge  for  stealing  a  check 
which  had  been  left  in  the  book,  filleti 
up  aiifl  '^igru'd  by  the  principal,  and  a 
number  of  circumstances  are  produced 
on  behalf  of  the  proserution,  to  bhow 
that  such  lad  took  the  check  with  a  fe- 
lonious intent,  and  liis  examination 
states  that  he  tore  the  check,  which  was 
not  signed,  out  of  the  book,  and  tore  it 
up  ;  fetill,  in  favour  of  a  youth  of  very 
tender  years,  if,  from  other  circumstan- 
ces in  the  case,  it  should  be  rendered 
doulttfiil  whether  he  took  the  check,  or, 
if  he  did,  whether  he  had  any  agency 
in  obtaining  the  money  fi  om  the  Bank, 
it  will  be  the  duty  of  the  jury  to  acquit 
him,  ib. 

A  I. id  taken  on  trial,  while  in  the  employ 
of  the  principal,  was  sent  by  him  to 
carry  goods  to  a  particular  place  ;  but 
the  lad  took  them  to  auction  and  had 
them  sold,  intending  to  convert  the 
avails  to  his  own  use — it  was  held,  that 
this  was  a  constructive  theft,  154 

Where  a  man,  at  the  time  he  obtains 
goods  at  a  store,  alleges  that  if  one  of 
the  two  boys  who  sold  him  the  goods 
will  go  with  him  to  a  certain  place  he 
would  pay  for  the  property  :  and  on 
the  way  represents  that  they  were  pur- 
chased for  a  rich  lady,  who  would  pay, 
&c.  ;  should  he  go  ofl"  with  the  proper- 
ty and  convert  it  to  his  own  use,  he  is 
liable  to  a  conviction  for  a  felony, 
should  the  jury  believe  that,  at  the 
time  he  acquired  possession,  he  intended 
wrongfully  to  deprive  the  owner  of  his 
goods,  ib. 

In  such  case,  the  prisoner  would  not  be 
liable  to  an  indictment  for  obtaining 
goods  by  false  pretences  :  the  false  re- 
presentation not  having  induced  a  de- 
livery of  the  goods,  tb^ 

Letter. 

To  break  the  seal  and  open  a  letter,  con- 
taining the  secrets  or  private  business 
of  another,  is  a  misdemeanor  at  com- 
mon law,  13,  61 

But  to  publish  the  contents  of  such  alet- 
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ter,  which  may  innocently  come  into 
the  possession  of  the  publisher  opened, 
is  not  a  public  offence,  ib. 
By  the  15th  section  of  the  statute  of  the 
United  States,  concerning  "  Post-offices 
and  Pa«t-roads,"  (1  Graydon's  Dig.  p. 
341.)  it  is  enacted,  that  "  if  any  per- 
son shall  take  any  letter  or  packet  not 
containing  any  article  of  value,  or  evi- 
dence thereof,  out  of  a  post-office,  or 
shall  open  any  letter  or  packet  which 
shall  have  been  in  a  post-office,  or  in 
the  custody  of  a  mail  carrier,  before  it 
shall  have  been  delivered  to  the  per- 
son to  whom  it  is  directed,  with  design 
to  obstruct  the  correspondence,  or  to 
pry  into  another's  business  or  secrets  ; 
or  shall  secrete,  embezzle,  or  destroy 
any  such  mail  letter  or  packet  ;  such 
offender,  upon  conviction,  shall  pay  for 
every  such  offence,"  ^c.  It  was  held 
that  the  jurisdiction  of  the  court  of 
General  Sessions  •  over  an  otfence  of 
this  description  was  not  ousted  by  this 
act ;  such  offence  being  a  misdemeanor 
at  common  law,  ib. 
See  Jurv. 

Libel."' 

Though  a  letter,  technically  spcakins;,  is 
not  the  subject  of  a  felony,  yet,  where 
a  publication  cnarged  as  a  libel,  alleged 
that  the  prosecutor  made  use  of  proper- 
ly known  to  be  stolen^  and  it  appeared, 
that  this  charge  had  reference  to  a  let- 
ter, it  was  held,  that  unless  justified  or 
explained,  such  charge  is  libollous,  27 

In  such  case,  the  defendant  will  be  per- 
mitted to  show,  that  by  the propertij  al- 
leged to  have  been  stolen,  he  meant  a 
certain  letter,  directed  to  him  by  an- 
other person,  which  bad  been  surrepti- 
tiously obtained  ;  «nnd  in  doing  this,  the 
defendant  is  not  to  be  conhned  to  the 
particular  publication  ch;irged  as  a  li- 
bel, tb. 

A  publication,  calculated  to  hold  up  an- 
other to  public  obloquy,  contempt,  and 
ridicule,  is  a  libel,  ib. 

In  a  printed  libel  there  was  a  note  ;  and 
in  the  declaration,  at  the  point  of  refer- 
ence, the  matter  contained  in  the  note 
was  set  forth  as  a  continuation  of  the 
libel,  without  stating  that  such  matter 
constituted  the  note — held  that  this  was 
no  variance,  97 

Where  parts  of  a  libellous  publication  are 


^    set  forth  in  a  declaration  and  other  parts 
'     omitted,  and  at  the  several  places  of 
omission  no  mention  is  made  thereof  in 
the   declaration,  which  proceeds  as 
though  the  matter  succeeding  the  part 
omitted  was  but  a  continuation  of  the 
preceding  part  set  forth  in  the  declara- 
tion, it  was  held  that  this  was  no  vari- 
ance, ib. 
When  the  defendant  doth  not  attempt  to 
justify  or  prove  a  libel  true,  it  is  to  be 
considered  false,  but  the  plaintiff,  for 
that  areason,  is  not  to  be  precluded  from 
proving  the  falsity  of  the  charges,  ib. 
To  engage  a  printer,  even  in  a  foreign 
state,  to  print  a  libel,  is,  technically,  a 
sufficient  publication  to  sustain  an  ac- 
tion, ib. 
Where  the  parties  in  such  action  are  both 
residents  of  a  foreign  state,  and  the  li- 
bel is  published  in  such  state,  the  ac- 
tion will  lie,  ib. 
To  deliver  to  a  wife,  in  confidence,  a  li- 
bel, is  not  a  publication  ;  but  where 
she  herself  distributes  some  printed 
pamphlets  containing  a  libel,  to  persons 
vvliose  names  have  been  endorsed  there- 
on by  the  defendant,  and  delivers  others 
with  a  similar  endorsement  to  the  plain- 
tiff himself,  who  distributes  them,  the 
defendant  was  held  responsible  for  the 
publication  of  the  former,  but  not  of 
the  latter,  ib. 
Though  the  jury  are  not  to  give  damages 
to  a  party  libelled  for  any  part  contain- 
ing libelrt  against  another,  yet,  in  judg- 
ing of  the  motives  which  actuated  the 
writer,  the  jury  may  look  at  the  whole 
publication,  ib. 
The  office-  of  an  innuendo  is  to  explain^ 
not  to  extend  or  enlarge  the  obvious 
meaning  and  intent  of  a  publication  al- 
leged to  be  a  libel,  161 
Where      gravamen  laid  in  an  indictment 
for  a  libel,  consisted  in  a  charge  of 
swindling  against  the  state  managers  of 
a  particular  lottery,  and  a  sub-manager 
acting  under  them,  but  the  obvious  im- 
port of  the  publication  was   a  general 
charge  of  fraud  in  lottery  management, 
and  of  carelesncss  and  mismanagement 
on  the  part  of  the  state  managers,  it 
was  held  that  the  innuendoes  could  not 
extend  the  meaning  of  the  publication, 
touching  the  charge  of  fraud,  to  the 
state  managers,  ib^ 
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Whon  In  such  case  (he  cliart^c  of  carclcs- ' 
ness,  by  which  a  Ticility  to  fraud  was  | 
aflorded  to  persons  concerned  in  the 
irinn  t^ement  of  such  lottery,  acting  by 
pfrmi-sion  of  the  state  managers,  ap- 
peared to  be  fully  established  on  the 
-part  of  the  defendant,  .mtl  a  variety  of 
facts  and  circumst.ince-i  are  produced 
on  his  behalf  for  the  purpose  of  show- 
ing that  fraud  was  actually  committed 
by  persons  concerned  in  the  manage- 
ment of  that  and  of  other  lotteries, 
should  the  jury  believe  that  fraud  was 
practised  by  any  person  in  any  manner 
concerned  in  such  management,  they 
will  be  justified  in  acquitting  the  de- 
fendant;  but  should  they  not  believe 
this,  still,  if  the  facts  and  circumstances 
produced  by  him  appear  sulhcient  to 
excite  a  well-grounded  belief  of  the  ex- 
istence of  fraud,  and  to  justify  the  sus- 
picions expressed  in  the  publication, 
he  will  be  entitled  to  an  accjuittal,  ib. 

In  such  case,  should  fraud  be  inferred  by 
the  jury,  its  developement  by  the  de- 
fendant is  praiseworthy,  and  he  will  be 
presumed  to  have  made  the  publication 
with  good  motives  and  for  justifiable 
ends  ;  but  if  fraud  is  not  inferred,  still, 
if  he  was  not  actuated  by  malicious  or 
mischievous  motives,  he  cannot  be  con- 
victed of  a  libel,  tb. 

M. 

Manslaughter. 

J^.  P.  brought  into  the  grocery  5tore  of 
M.  a  basket,  which  he  suspected  to  be 
stolen  from  a  cart  near  the  store,  and 
he,  therefore,  thrust  the  supposed  thief 
from  the  store,  who  turned  upon  him 
to  force  his  way  back.  R.  P.  a  by- 
stander, interfered  ;  and,  while  the  other 
two  were  struggling  near  the  grocery 
door,  seized  hold  of  N.  P.  to  pull  him 
back,  saying,  that  he  would  not  suffer 
liim  to  carry  into  the  store  stolen  pro- 
perty. At  this  st.nge  of  the  affray,  the 
owner  of  the  basket  came  and  claimed 
it.  Whereupon  N.  P.  either  dropped 
it,  or  delivered  it  to  the  owner — the 
struggle  ceased,  and  the  parties  were 
entirely  separated.  Then,  and  in  a 
short  time  afterwards,  N.  P.  struck  R. 
P.  a  violent  blow  on  his  left  shoulder, 
ivhe  asked  hitn  the  reason  of  giving  the ), 


blow,  but  made  no  resistance.  N.  P. 
still  advanced  on  R.  P.  and  struck  hina 
another  blow  on  or  under  his  left  ear, 
who  fell  backwards,  the  back  of  his 
head  striking  the  pavement,  by  means 
of  which  he  died  in  about  two  hours, 
it  was  held,  that  this  homicide  was  man- 
slaughter, lid 

Marriage. 

A  promise  of  marriage  may  be  inferred 
from  circumstances,'  and  need  not  be 
proved  by  positive  testimony,         J 93 

Where  a  maiden  woman  of  forty-three 
years  of  age,  received  the  visits  of  :i 
bachelor  of  tifty-three,  as  a  suitor,  for 
thirteen  years,  but,  during  this  time, 
whenever  she  spoke  of  him,  declared 
she  would  never  marry  him,  and  repre- 
sented him  on  all  occasions  in  terms  of 
derision  and  contempt ;  and  where,  af- 
ter that  lapse  of  time,  and  before  the 
commencement  of  the  suit,  the  bache- 
lor, not  knowing  the  double  dealing  of 
the  maid,  promised  to  marry  her,  but, 
afterwards,  having  heard  of  her  asper- 
sions, refused — though  the  Jury  are 
obliged  to  render  a  verdict  against  him 
for  this  breach  of  his  contract,  yet,  they 
Will  not  amerce  him  in  heavy  damages, 

ib. 

In  such  case,  where  the  bachelor  had  of- 
fered thfe  maid,  by  way  of  compromise, 
after  the  commencement  of  the  suit, 
glGOO,  which  offer  she  rejected,  the 
Jury  gave  her  but  $400,  ib. 

Mitigatory  matter. 

Matter,  not  admissible  in  justification  of 
an  assault  and  battery,  but  which  goes 
merely  in  mitigation  of  the  punishment, 
will  not  be  received  by  the  court,  on 
the  traverse  of  an  indictment  for  that 
offence.  Such  matter  should  be  laid 
before  the  court  by  atbdavit  only,  73 
See  Affidavit. 

Murder. 

On  the  traverse  of  an  indictment  for  the 
murder  of  a  wife,  where  the  evidence 
is  merely  circumstantial,  and  from  aa 
impure  source,  it  is  the  safer  course  to 
ac(^uit,  4^ 
gee  Jury. 
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New  Trial. 

—on  the  merits,  in  a  misdemeanor,  can  be 
granted  by  the  New-York  Sessions,  13 

Where  the  prisoner  moves  for  a  new  tri- 
al on  the  ground  that  testimony  was  ad- 
mitted on  behalf  of  the  prosecution 
wliich  the  prisoner  can  show  to  be  in- 
famous, the  court  will  recur  to  all  the 
circumstances  of  the  case,  in  judging  of 
the  propriety  of  granting  such  motion, 

96 

See  Jury — ^Letter. 
Nuisance. 

The  prevention  or  abatement  of  a  nui- 
sance, is  the  principal  object  of  an  in- 
dictment for  that  offence,  7 

After  a  conviction  for  a  nuisance,  in  con- 
ducting a  lawful  business,  the  court  will 
suspend  the  sentence  a  reasonable  time 
to  give  the  defendant  an  opportunity 
U)  abate  such  nuisance,  ib. 

O. 

Ownership. 
Though  the  son  be  under  the  age  of  twen- 
ty-one years,  yet,  if  he  work  for  him- 
self, and  purchase  goods,  which  are  al- 
terwards,  and  wliile  in  his  possession, 
stolen,  they  must  be  laid  in  the  indict- 
ment as  his  property,  and  not  that  of 
his  father,  192 

P. 

Perjury, 

The  oath  taken,  assigned  as  perjury,  must 
be  material  to  the  question  in  contro- 
versy, and  corrupt,  or  it  cannot  amount 
to  that  crime,  11 

P.  became  a  petitioning  creditor,  to  the 
amount  of  g.950,  for  R.,  under  the  in- 
solvent act,  and  swore  to  an  affidavit 
prescribed  in  the  act,  before  a  master 
in  chancery,  by  the  uplifted  hand  :  af- 
t#»vards,  when  the  time  for  the  crtdit- 
ors  of  R.  to  show  cause  before  the  re- 
corder of  New- York  had  arrived,  and 
R.  applied  for  his  discharge,  certain  of 
his  creditors  opposed  him,  and  pro- 
duced P.  as  a  witness  to  pruve  that  R. 
was  not  indebted  to  him.    On  that  oc- 


casion P.  affirmed  before  the  recorder, 
that  he  did  not  szi^ear  before  the  mas- 
ter to  the  affidavit  then  produced  to 
him  ;  that  he  never  swore  in  his  Hfe  ; 
but  that  he  affirmed  ;  held  that  P.  was 
not  guilty  of  perjury,  inasmuch  as  it 
was  immaterial  to  the  inquiry  before 
the  recorder,  whether  P.  swore  or  af- 
firmed to  the  facts  in  the  affidavit  taken 
before  the  master,  ib. 

The  oath  assigned  as  perjury  in  an  in- 
dictment was,  that  the  defendant  "  saw 
M.  G.  and  AL  F,  hand  a  trunk  through 
a  window  in  the  rear  of  the  house  of 
J.  N.  G.  on  the  same  night  it  had  been 
stolen,  and  that  he  saw  the  same  trunk 
banded  to  J.  N.  G.  through  the  said 
window,  and  that  he  saw  the  said  J.  N. 
G.  place  the  same  in  the  smoke-house." 
On  the  traverse  of  this  indictment  it  ap- 
peared, that  on  the  former  trial  the  de- 
fendant swore  that  he  saw  a  man  on  the 
back  stoop,  (whom  he  afterwards  re- 
cognised to  be  J.  N.  G.)  and  two  xn'omen 
at  the  window  hand  him  out  something 
about  a  foot  and  a  half  long  H'hich  look- 
ed like  a  trunk.  Though  this  was  the 
subject-matter  of  the  former  trial,  and 
was  frequently  referred  to  during  its 
progress,  it  was  held  that  the  variance 
between  the  oath  set  forth  in  the  in- 
dictment and  the  proof  was  fatal,  93 

After  the  testimony  on  both  sides  has  been 
submitted  to  the  jury  in  a  case  of  per- 
jury, they  must  pass  thereon  ;  and  the 
pubhc  prosecutor  will  not  be  suffered 
to  enter  a  nolle  prosequi  on  the  indict- 
ment, 26. 

Prejudice. 

— against  men  of  colour  justified,  42,  4o 
Though,  in  law,  free  men  of  colour  have 
equal  rights,  yet,  among  white  men,  in 
general,  in  this  community,  there  is  an 
honest  prejudice  against  a  further  asso- 
ciation or  connexion  with  such  men  of 
colour  than  is  requisite  in  transacting 
business,  37 

Presumptive  intent  to  Kill. 

The  law  raises  a  presumption  of  an  intent 
to  kill,  in  a  case  where  the  means  used 
by  the  assailant  were  such  as,  in  all  hu- 
man probability,  would  have  produced 
death  ;  and  where,  had  it  ensued,  such 
kiUing  would  have  been  murder,  73 
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But,  where  an  agj^ravated  assault  and  bat- 
tery was  coniniittcd,  under  such  cir- 
cumst:uices  that,  had  death  ensued,  it 
would  have  been  murder  on  the  part 
of  the  iissailant ;  still,  if  it  does  not  po- 
sitively appear  that  any  dani^erous 
•weapon  was  used,  or  that  the  means  or 
manner,  employed  in  the  commission  of 
the  olfence,  were  such  i«s  were  calcu- 
lated to  produce  death,  the  jury  are  not 
bound  to  impute  to  the  defendant  an 
implied  intent  to  kill,  ib. 

Presumptive  Proof. 

To  convict  a  prisoner  of  a  felony,  it  is  in- 
cumbent on  the  public  prosecutor  to 
show  that  a  felony  has  been  committed, 

137 

Where  circumstances  are  relied  on  by  the 
public  prosecutor  to  establish  the  com- 
mission of  a  felony  by  the  prisoner, 
they  must  be  such  as  are  reconcilealde 
with  his  guilt  only,  and  are  utterly  in- 
consistent with  his  innocence,  ib. 

Drunkenness  is  the  parent  of  crime,  and 
finally  leads  to  ruin,  ib. 

Procurement. 

An  intelligence-office  keeper,  who  recom- 
mends a  young  female  stranger  to  a 
house  of  ill  fame,  knowing  it  to  be  such, 
is  indictable  for  a  misdemeanor  at  com- 
mon law,  though  such  stranger  be  her- 
self a  prostitute,  49 


R. 


Receiving  Stolen  Goods. 

Receiving  a  stolen  bank  bill,  knowing  it 
to  have  been  stolen,  is  not  a  misde- 
meanor within  the  statute.  (1  tol.  R. 
L.  p.  410,  sect.  13,)  69 

The  mere  finding  an  article  stolen  in  pos- 
session of  a  party  charged  with  receiving 
it,  knowing  it  to  be  stolen,  without  other 
evidence,  is  insufficient  to  produce  a 
conviction,  95 

If  in  such  case  the  property  alleged  to 
be  stolen  be  laid  as  the  separate  pro- 
perty of  W.  and  on  the  trial  it  should 
appear  that  the  property  was  that  of 
W.  and  K.  the  prosecution  cannot  be 
sustained,  ib. 

But  inadequacy  of  price — purchasing  new 
goods  of  vagabonds  from  appearance — 


concealing  the  goods — agitation  when 
questioried  respecting  them — all  or  ei- 
ther of  these,  if  existing,  are  circum- 
stances indicative  of  guilt,  ib. 

Recognisance. 

The  public  prosecutor  is  not  bound  to 
bring  on  a  case  for  trial,  until  the  last 
day  of  the  term  next  after  that  in  which 
the  indictment  was  found  ;  at  which 
time,  if  the  defendant  has  been  ready 
for  trial,  and  no  sufficient  cause  be 
shown  on  the  part  of  the  prosecution, 
the  court  may  discharge  him  from  his 
recognisance,  or  from  prison,  73 

The  bail  in  a  recognisance  cannot  surren- 
der the  principal,  12 G 

Riot. 

— in  a  church,  7 
Where  the  grand  jury  is  satisfied  that  a 
man,  assuming  the  character  of  a  divine, 
is  the  prime  cause  of  riots  and  disturb- 
ances in  a  building  of  his  own  in  which 
he  officiates  as  a  preacher,  in  the  heart 
of  a  populous  city,  they  may  indict  him 
for  keeping  a  disorderly  housv.  :  this 
not  being  an  infringement  on  the  rights 
of  conscience  secured  by  the  constitu- 
tion, ib. 

Robbery. 

Though  on  the  traverse  of  an  indictment 
for  highway  robbery  it  is  incumbent  on 
the  public  prosecutor  to  show  that  the 
prisoner  put  the  injured  party  in  fear 
before  depriving  him  of  his  property,  yet 
in  a  case  in  which  it  appeared  that  the 
prisoner,  a  stranger  to  the  prosecutor, 
first  blew  out  the  candle,  and  then  seiz- 
ed the  prosecutor  and  wrested  his  mo- 
ney from  his  pocket,  and  afterwards, 
but  nearly  at  the  same  instant  of  time, 
made  use  of  threats,  the  jury,  iu  judg- 
ing whether  the  prisoner  put  the  other 
party  in  fear  before  or  after  the  money 
was  obtained,  are  not  confined  merely 
to  the  threats  used,  as  the  means  by 
which  fear  was  induced,  but  may  recur 
to  all  the  other  means  calculated  to^ut 
a  man  in  fear,  10 


'Scienter. 
Though  on  the  traverse  of  an  indictmeat 
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for  passing  a  forged  check  it  is  not  suf- 
ficient, generally,  for  the  public  prose- 
cutor to  show  that  the  prisoner  merely 
passed  it,  yet,  in  such  case,  very  slight 
circumstances  are  sufficient  to  establish 
the  scienter :  and  where  during  the  same 
'term  a  man  is  tried  on  two  indictments 
for  passing  forged  checks,  though  he 
may  be  acquitted  on  the  traverse  of  the 
first,  on  the  ground  tiiat  the  scienter  was 
not  brought  home  to  him — on  the  tra- 
verse of  the  second,  the  jurors  them- 
selves, without  proof,  will  look  to  the 
first  trial  for  a  scienter,  1 43 

On  the  traverse  of  an  indictment  for  pass- 
ing counterfeit  money,  for  the  purpose 
of  establishing  the  scienter,  the  public 
prosecutor  will  be  permitted  to  show 
that  the  prisoner,  previous  to  the  time 
laid  in  the  indictment,  passed  other 
counterfeit  bills  :  but  should  it  appear 
that  these  bills  were  passed  at  a  time 
remote  from  the  others,  and  no  circum- 
stance is  produced  on  behalf  of  the  pro- 
secution tending  to  establish  the  scienter 
in  relation  to  the  principal  offence,  the 
jury  may  acquit  the  prisoner,  especial- 
ly if  he  is  supported  by  testimony  of 
good  character,  148 

Where,  in  such  case,  no  connexion  ap- 
pears between  the  offence  laid  in  the 
indictment  and  that  produced  to  estab- 
lish the  scienter,  and  the  olfences  ap- 
pear distinct,  however  strong  may  be 
the  evidence  of  the  scienter  applied  to 
the  accessory  offence,  the  jury  will  not 
be  justified  in  finding  the  prisoner  guil- 
ty of  the  ^rmc/pa/ o^ence,  ib. 

The  prisoner  cannot  be  convicted  of  an  of- 
fence not  laid  in  the  indictment,  ib. 

Sessions. 
The  Court  of  General  Sessions,  in  and 
for  the  City  and  County  of  New-York, 
have  a  right,  in  a  case  of  a  misdemeanor, 
to  grant  a  new  trial  on  the  merits,     1 3 

Statute  of  Frauds. 

— extract  from,  72 
P.  purchased  a  boat  of  Piatt  for  ^60,  and 
paid  §30  down,  and  drew  his  promisso- 
ry note  for  the  balance,  payable  at  thir- 
ty days,  upon  which  note  Piatt  request- 
ed security,  and  P.  sent  to  W.  and,  in 
presence  of  Piatt,  asked  W.  if  he  would 


become  his  security,  who  refused  to 
endorse  any  note  as  security,  but  said 
that  he  would  see  the  money  paid  at 
the  end  of  thirty  days,  if  P.  did  not  pay 
it — the  boat  was  delivered.  Though  a 
recovery  was  had  on  this  promise  of 
W.  before  a  justice,  the  judgment  in 
this  court  was  reversed,  76 
Entering  into  possession  under  a  parol 
agreement  to  convey,  continuing  in  pos- 
session, making  improvements,  and  pay- 
ing moneys  towards  the  land  to  the 
owner,  who,  immediately  preceding 
the  time  the  complainant  entered  into 
possession,  procured  the  land  to  be  run 
out  by  a  surveyor,  are  acts  of  part  per- 
formance, which,  in  equity,  will  take 
the  case  out  of  the  statute,  166 

Supersedeas. 
See  District  Attorney. 

Swindling. 
— charged  in  the  management  of  lotteries 
in  this  state,  161 
See  Libel — Fraud. 


T. 


Trespass. 
To  cut  off  and  carry  away  lead  from  the 
roof  of  a  building  is  not  a  felony  ;  but  if, 
after  the  separation,  the  lead  is  left 
near  the  place,  and  subsequently  car- 
ried away  feloniously,  this  is  a  felony, 

58 


V. 


Variance. 
See  Perjury. 

Venue. 

In  an  indictment  for  keeping  a  disorderly 
house,  the  place  is  of  the  very  essence 
of  the  offence,  and  the  ward  should  be 
correctly  laid,  128 

W. 

Witness. 
A  witness,  who,  in  open  court,  makes  use 
of  vulgar  obscene  languEige,  which  he 
imputes  to  another,  whose  declarations 
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he  undertakes  to  r6cite  in  a  continued 
relation,  but  without  being  required  to 
state  the  precise  words,  will  be  order- 
ed into  custody,  49 
Thoui^h  the  public  prosecutor  cannot  in- 
troduce other  witnesses  for  the  purpose 
of  discrediting^  a  witness  on  behalf  of 
the  prosecution,  yet  he  is  not  preclud- 


ed from  contradicting  factt  previously 
gworn  to  by  his  own  witness,  153 
Where  a  case,  on  the  proof,  stands  as 
strong  as  possible^  it  is  injudicious,  and 
sometimes  ruinous  to  attempt  to  make 
it  stronger.  (See  I  Vol.  of  the  City- 
Hall  Recorder,  p.  62,)  «6, 
See  Infant 
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